Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


-1 


NOTES 


TO 


PHILLIPPS'  TREATISE 


ON 


BY  ESEKCi^BN, 

QMS  «V  TBS  JUDGSS  OT  THE  VnWKMjg^S^^  THB  STATB  OF  NSW-TOBX  ; 

AMistod 

BY  NICHOLAS  HILL,  Jb. 

COVK8ELLOK  AT  LAW. 


NB  W.YORK: 
PUBLISHED  BY  GOULD,  BANKS  &  CO 

LAW  BOOXSSUJeBB,  NO.  144,  MABIAV  ■TBsrr ; 

AND  BY  WM.  AND  A.  £^OULD  &  CO. 

NO.  106,  ITAV  lOftHR,  ALBAMT. 


.,~^jj^.. 


6.  Jt  JMfriMonj  Prtnter,  Saratoga  8fring9. 

1889. 


4r^  . 


UBff/IPY  or  7?y£ 

Eniend  Moordinf  to  the  Aet  of  Congraa,  in  tlio  je«r  ooo  thoonnd  eMt  lam" 
dzod  and  tliirt7.4ifa]e,  tayGouxA,  B*im  lb  Co.  in  tht  offioe  of  thoCkdbof  tW 
SoQtiMm  Pntiiot  of  Now-Ynk. 


ALPHABETICAL  LIST 


or 


iMERIGAN  ANB  IRISH  BOOKS» 


CONSULTfiD  IN  TQft  GOUBSE  OF  THESE  NOTSS. 


Tm  COURTS  to  wtactt  rmr  nuTior,  as 

»  THl  PfttfAOB, 


n.  S.  OR  tTATM,  WILL  Ml  fOOII» 
ATLUrafK. 


JVomssofEsslit. 
Addison's  Rep.  (Penn.) 
AlsbuiiaRep. 

AdnrinltY  IJscisioiis,  (U.  8.) 
Aikins*  Kep.  (Venn.) 
AmeriGin  L«w  Jornnsl,  (U.  8.) 
Anthon's  N.  9.  Rep.  (N.  Y.) 
Ashmesd's  Rep.  (Fenii.) 
Bsile/s  Rep.  (8.  C.) 
Bkldwin's  Rep.  (U.  8.) 
BsU  &,  Beatty*s  Rep.  (Irisli») 
Betty's  Rep.  (Irish,) 
Bay's  Rep.  (S.  C.) 
Bestty'i  Rep.  (Irish,) 
Bee's  Admiralty  Rep.  (U.  &) 
Bibb's  Rep.  (Iten.) 
Biniiey's  Rep.  (Penn.) 
Blackford's  Rq».  (Ind.) 
Bland's  Ch.  Rep.  (Mar.) 
Brayton's  Rep.  (Verm.) 
Bieese>s  Rep.  {tSL) 
BrDekeBbroogh's  Rep.  (U.  8.) 
BpownS's  Rsp.  (Penn.)  • 

Burr's  Trial,  (U.  8.) 
CaD's  Rep.  (Vir.) 
Camsnm  dt  Norwood's  Rep.  (N.  0.) 
Csnlitta  Law  Joonal,  (8.G.) 
Chaitton's  Rep.  (Geo.) 
Chsse>sTrial,(U.8.) 
Cfaipnan,  D.'s  Rep.  (Veim.) 

,  N.'s  Rep.  (Verm.) 

City  Han  Recorder,  (N.  Y.) 
Cofanaii's  Cases,  (N.  Y.)     . 
ComMctient  Rep.  (Conn.) 
Convoy's  Rep.  (Irish*) 


Ih. 


I 

I 

% 
« 

1 


% 
I 
9 
1 
1 
4 
6 
3 
1 
1 
1 
2 
S 
S 
6 
1 
1 
1 
1 
t 
1 
6 
1 

IS 
1 


I 


Hmiie§  of  Booh,  JVe.  0o2f . 

Constitutional  Rep.  of  8.  C.  (8.  C.)  .  S 

Cooke's  Rep.  (Tenn.)           *  .  1 

Cowen'sR^.  (N.Y.)           .  .  8 

Coxe*!  Rep.  (N.  J.)               •  .  1 

Cranch's  Rep.  (U.  8.)           •  .  9 

Dallas*  Rep.  (Penn.)             .  .  4 

Baaa's  Rep.  (Ken.)               •  .  S 

Dane's  Abridgment,  (Maai.)  •  .  9 

Bayjes' Rep.  jlijsh,)             •  .  1 

Day's  R^.  (Conn.)              .  «  5 

Berereoz's  Eq.  Rep.  (N.  C.)  «  2 

— -  Rep.  (N.  CO      .  .  4 

.  &  Battle's  Eq.  Oas.  (N.  C.)  1 

& Rep.(N,C.)  S 

Dadley'sRep.  (Geo.)            .  «,  1 

Edward's  Ch.  Rep.  (N.  Y.)  -  .  3 

Eqnity  Rep.  Desauasure's  (8.  C.)  .  4 

Fairfield's  Rep.  (Maine,)       .  •  » 

FoK  dt  8mith's  Rep.  (Irish,)  .  SI 

Gallkon'B  Rep.  (U.  8.)         *  .  3 

Gilbert's  Rsp.  (Irish,)           .  .  1 

GiU  Sl  Johnson's  Rep.  (Mar.)  •  7 

Gilpin's  Rep.  (U.  8.)             .  *  1 

Green's  Rep.  (N.  J.)            .  .  3 

Greenleaf  s  Rep.  (Me.)         •  .  9 

HalTs  Bnpeiior  C.  Rep.  (N.  Y.)  S 

Halsted's  Rep.  (N.  J.)  .  7 

Hammond's  Ren.  (Oh.)       .  .  7 

Hardm's  Rsp.  (Ken.)            .  .  1 

Harper's  Eq.  Rep.  (8.  C.)     •  1 

R«»,(8.C.)  1 

Haninj^  Rep.  (Del)  1 

Hairis  lb  Johnson's  Rep.  (Mar.)  7 

Sl  M'Henry's  Rep.  (Mar.)  •  4 


!▼ 


ALPHABETICAL  LIST. 


iUniu'  R^.  (N.  C.) 
Hayei*  Rep.  (Irah,) 
Haywood's  Rep.  (N.  C.  &  Tenn.) 
Hening  Sl  Mimlbrd*B  Rep.  (Vir.) 
HilTBCfa.  Rep.  (8. C.) 

■  '  Rep.  (S.  C.) 
Hogui's  Rep.  (Iriflh,) 
Hopkins'  Rep.  (N.  Y.) 
Hadson  &>  ftooke's  Rep.  (Iraht) 
Hufffaee'  Rep.  (Ken.) 
IiuE  Teim  Rep.  (Irish,) 
lesson's  Cases,  (N.  Y.)      . 

Ch.  Rep.  (N.  Y.)  - 

Rm.  (N.  Y.) 

Jones'  Rep.  (Irish,) 

Jovnal  of  Jurisprudence,  (U.  S.) 

Judicial  Opfaiions  of  Mayor's  Court, 

Judicial  Repository,  (N.  Y.)  - 

Kent's  Commentaries,  (N.  Y.) 

Kirby's  Rep.  (Conn.) 

Law  Intelbgencer,  (U.  S.)    . 

Leigrh's  Rep.  (Vir.) 

Littell's  Rep.  (Ken.) 

— —  Select  Cases,  (Ken.) 

Louisiana  Rep.  (Lou.) 

Macnafly's  Evidence,  (Irish,) 

Maine  Kep.  (Shepley,)  (Me.) 

Maishall,  A.  K.'s  Rep.  (Ken.) 

,  J.  J.'s  Rm.  (Ken.)  - 

Martin's  Rep.  (N.C.) 

Rep.  (Lou.) 

— — — —  &>  Verger's  Rep.  (Tenn.) 
Maryland  Rep.  (Har.  &  Gill,) 
Mason's  Rep.  (U.  S.) 
Massachusetts  Rep. 
M'Cord'B  Ch.  Rep.  (S.  C.)    - 

Rep.  (S.  C.) 

Miles'  Rep.  (renn.) 
Monroe's  Rep.  (Ken.) 
Munford's  Rep.  (Vir.) 
Murphey'B  Rep.  (N.  C.) 
New-Hunpshire  Rep. 
New-York  Cases  in  Error,  (Caines, 

I  Term  Rep.  (Caines,) 

North  Carolina  Law  Repository, 
Nott  &,  M'Cord's  Rep.  (S.  C.) 


No,  voU, 
4 
1 
5 
4 
3 
S 
9 
1 
9 
1 
1 
3 
7 

20 
1 
1 

(N.  Y.)  1 
1 
4 
1 
3 
7 
5 
1 

19 
1 
2 
3 
7 
1 

20 
1 
3 
5 

17 
2 
4 
1 
7 
6 
3 
7 
2 
3 
3 
2 


Names  of  Booko,  No,  voio. 

Ohio  Sim.  C.  Rep.  (Wright,)  1 

Paige's  Rep.  (N.Y.) 
Paine>s  Rep.  (U.  S.) 
Peck's  Rq>.  (Tenn.) 
Pennington's  Rep.  (N.  J.)     - 
Pennsylyania  Rep.  (Penrose  &,  Watts,) 
Peters'  C  C.  Rep.  (U.  S.)    - 

U.  S.  S.  C.  Rep. 

Pickarini^s  Rep.  (Mass.) 
Porter's  Rep.  (Ala.) 
Randolph's  Rep.  (Vir.) 
Rawle's  Rep.  (Penn.) 
Rep.  Const.  Court,  S.  C.  (Mills,) 
Revised  Statutes,  (N.  Y.)    . 
Ridgway's  Rep.  (Irish,) 
R.  M.  Chariton's  Rep.  (Geo.) 
Root's  Rep.  (Conn.) 
Schoales  &,  Lefioy's  Rep.  (Irish,) 
Sergeant  &  Rawle's  Rep.  (Penn.) 
Smith  &  Batty's  Rep.  (Irish,) 
Southard's  Rep.  (N.  J.) 
Stewart's  Rep.  (Ala^ 
Stewart  &  Porter's  Rep.  (Ala.) 
Sumner's  Rep.  (U.  S.) 
Taylor's  Rep.  (N.  C.) 
Tennessee  Kep.  (Overton,)   - 
Trial  of  Smith  &  Ogden,  (U.  S.) 
Tyler's  Rep.  (Verm.) 
U.  S.  Law  Journal, 

Register,  (Griffith,) 

Vermont  Rep. 

Vernon  &>  Scriven's  Rep.  (Iririi,) 
Virginia  Cases, 
'"-  Ch.  Rep. 
Rep.  (Gilmer,) 


Walker's  Rep.  (Miss.) 
Wallace's  Rep.  (U.  S.) 
Washington's  C.  C.  Rep.  (U.  S.) 

Eep.  (Vir.)      - 

Watts'  Rep.  (Penn.) 
WendeU'sRep.  (N.Y.) 
Wharton's  Rep.  (Penn.) 
Wheaton's  Rep.  (U.  S.) 
Wheeler's  Criminal  Cases,  (N.  Y.) 
Yeates'  Rep.  (Penn.) 
Yerger'sRep.  (Tena^) 


6 
1 
1 
2 
3 
1 

19 

90 
5 
6 
5 
2 
3 
3 
1 
2 
2 

It 
1 
2 
3 
5 
2 
1 
2 
1 
2 
1 
2 
9 
1 
9 
1 
1 
1 
1 
4 
2 
7 

19 
4 

12 
S 
4 

10 


PREFACE 


TO  THE   PRESENT  EDITION. 


Trb  notes  of  MesBn.  Cowbic  &  Unx  are  confined  to  the  firrt  Tolimie.  In  thon  wliicli. 
tfaej  midentsnd  mre  aboat  to  be  pabUflbed  with  the  second  Tolome,  thej  have  neithor  of  them 
had  any  ahaie  wfaaterer,  except  that  the  senior  editor  loaned  the  nse  of  his  office  and  booka  to 
a  member  of  the  bar  employed  by  the  bookseOer  to  compile  them. 

In  preparing  the  notes  fbr  the  iint  Tokane,  one  object  has  been  to  mtrodnce  soch  '^'*fy*h 

eases  as  were  printed  intemiediate  the  thne  of  publishing  the  London  editiaii  and  the  ptiating 

of  the  piesent  notes ;  and,  occasionally,  some  of  the  most  naefiil  among  the  eajdier  cases,  which 

were  omitted  in  the  text    Several  cases  cited  there  haye  abo  been  referred  to  in  the  notes, 

Cm*  the  pmpoees  of  correction,  or  more  enlarged  illnstration. 

The  following  American  books  haye  been  consulted,  beside  some  others : 

Uhitbd  Statbb.  .  .Admiralty  Decisions,  2  vols.    American  Law  Joum.  6  yois.    Baldwin's 

Rep.  1  yoL  Bee's  Admiralty  Rep.  1  yoL  BiockenbRHigh's  R^  2  vols. 
Bon's  Trial,  2  vols.  Chase's  Trial,  1  voL  Cranch's  Rep.  9  yola.  DaSaiT 
Rep.  2d,  3d  and  4th  yois.  Day's  Rep.  (a  few  cases  decided  by  the  U.  S. 
Courts)  3d  and  4th  yob.  GaUison's  Rep.  2  yois.  Gilpin's  Rep.  1  yoL 
Jomnal  of  Jorispradence,  I  vol.  Law  Intelligencer,  3  yois.  Martin's  Rep. 
1  vol.  Mason's  Rep.  5  yois.  Paine's  Rep.  1  voL  Peters'  C.  C.  Rep.  1 
vol.  Peter's  S.  C.  Rep.  12  vols.  Somner's  Rep.  2  yob.  Trial  of  Smith  &, 
Ogden,  1  yoL  U.  S.  Law  Journal,  1  yol.  U.  S.  Law  Register,  2  yob. 
WaUaoe's  Rep.  1  vol.  Waidiington's  C.  C.  Rep.  4  yob.  Wheaton's  Rep. 
12  yob. 

AX.ABAMA Alabama  Rep.  1  yol.    Porter's  Rep.  5  yob.    Stewart's  Rep. 3 yob.    Stew>* 

art  &  Porter's  Rep.  5  yob. 

CoMH BCTicuT Connecticat  Rep.  12  yob.    Day's  Rep.  5  yob.    Kirby's  Rep.  1  voL    Root's 

Rep.  2  yob. 

DsLAWAaE .Harrington's  Rep.  1  yol. 

GioEOiA Charlton's  Rx^  1  yoL    Dndby's  Rep.  1  yd.    R.  M.  Chahoo's  Rep.  I  vol 

IiuKois Bieese's  Rep.  1  yol. 

Iimuiu filaeklbrd'B  Rep.  3  yob. 

KjDrrucKT Bibb's  Rep.  4  yob.    Dana's  Rep.  6  yob.    Hardin's  Rep.  1  yd.    Hughes' 

Rep.  1  yoL  Littett's  Rep.  5  yob.  LitteU's  Sebct  Cases,  1  yoL  Mardiall, 
A.  K.'ft  Rep.  (generally  oM  as  Maisfa.  Ken.  Rep.)  3  yob.  Blaidiall,  J. 
J.'s  Rep.  7  yob.    Momoe's  Rep.  7  yob. 

LouiaiA!V4 Loobkna Rep.  12  yob.    Martin's  Rep. 20  yob.,[ciled  after  tfas  12th  asN* 

S.,  or  new  series  ] 


^  PUBFACE. 

><AiiiB ^FurMd^s  Bep.  8  vob.    Gmnkitf' •  R^p.  9  vob.    BUins  S«p.  9  vdi^  oC 

tan  eited  m  Sheplej'fl  Rap. 

Maktund Bland's  Ch.  Rap.  1  yoL    GiUlb JohnwA'a  Rap. 7 Tola.    Huria  & Jolm. 

aoQ*B  Rep.  7  Tola.  Hania  dD  McHaniT^  Rap.  4  Tola.  Maxylaiid  Rep.,  (oC 
tan  citad  aa  Hania  &  GilPa  Rap.)  3  Tola. 

MAaaACHraarra..  .Dane's  Abrid^nent,  9  Tola.    Haaaaolinaatta  Rap.  17  Tola.    Piekaimg'a 

Rep.  90  Tola.,  (exoapt  Ilia  18th  and  19th.) 

Miaaiaaim Walkar'a  Rap.  1  toI. 

Naw  HAMraHXftE..Naw  Haiypahiia  Rap.  7  Toia. 

New  Jbebet Coxe'a  Rep.  1  toI.    Green'a  Rep.  3  Tola.    Halatad'a  Rap.  7  Tola.    Pan- 

nington'a  Rap.  9  Tola.    Sonthard'a  Rap.  9  Tola. 

New.York Anthon'a  N.  P.  Rep.  1  toL    City  Hall  Recorder,  6  toIb.    Coleman'a  Caaaa, 

1  Tol.  Cowen'a  Rep.  9  Tola.  Edwmrd'a  Ch.  Rap.  9  Tola.  HalTa  Saparior 
Court  Rep.  9  Tola.  HopkuM*  Rap.  1  toL  Johnaon'a  Caaaa,  3  Tola.  John* 
aon'a  Chanoeiy  Rap.  7  Tolf.  Johnaon'a  Rap.  90  Tola.  Judicial  Opinioaa  of 
the  Mayor'  Court,  1  toL  Judicial  Rapoaitory,  1  toI.  Kant'a  Conuiiantacia% 
4  Tola.  Now-YorkCaaaainEnor,  (Cainaa)9ToIa.  Naw-Yofk  Tana  Roy. 
(commonly  cited  aa  C&inea'  Rap.)  3  Tob.  Phige'a  Rap.  6  Tola.  RoTiaed 
Stotutea,  3  Tola.  Wandell'a  Rep.  19  Tola.  Whaalaifa  Criminal  Caaaa,  3  Tola. 

NoBTB  Cakoun A. Cameron  Sl  Norwood'a  Rap.  1  toL    DaTaren^a  Eq.  Rap.  9  Tola.    Darar- 

eux'fl  Rap.  4  Tola.  Darerenx  lb  Battla'a  Eq.  Caaaa,  1  toL  Dararaaz  lb 
Battle's  Bap.  9  toIs.  Hawks'  Rap.  4  Tola.  Haywood's  Rap.  9  Tda. 
Martin's  Rep.  1  toI.  Moiphey's  R^.  3  Tola.  North  Carolina  Law  Rapaat 
tocy,  3  Tola.    Taylor^  Rep.  1  toL 

Ohio Hammond's  Rep.  (or  X))uo  Rep.)  7  toIs.     Ohio  Sup.  Court  Raporta, 

(Wrigrht)  1  TOl. 

PB]maTLTANiA....AddiBon*a  Rep.  1  toI.     Admiaaft'a  Rap.  1  ToL    Bimey's  Rap.  6  Tola. 

Browna'a  Rep.  9  Tola.    Dallaa'  Rap.4  Tola.    Milea*  Rap.  1  toI.    Pannayl. 

Tania  Rap.  3  toIs.  (Panioae  Id  Watta.)    Rawla'a  Rap.  5  Tola.    SargaanI  Id 

Rawle's  Rep.  17  Tob.     Watts'  Rqi.  7  Tola.     Whaiton's  Rep.  4  toIs. 

Yeates'  Rep.  4  Tols. 
SovTB  Cakolina.. Bailey's  Rep.  9  Tola.    Bay'a  Rep.  9  toIs.    Carolina  Law  Journal,  1  toL 

Constitutional  Rap.  (Treadway)  9  Tola.    Equity  Rap.  (Deaauaauro)  4  Tola. 

Harper's  Eq.  Rap.  1  toL    Harper's  Rep.  1  tqL    HiITa  Ch.  Rap.  9  Tola. 

Hill's  Rep.  9  toIs.    M'Cord's  Ch.  Rep.  9  toIs.    M*Cord's  Rep.4Tols. 

Nott  &,  M'Cord's  Rep.  9  Tok.    ReporU  Constitutional  Court  (Milla)  9  Tola. 
TsNNtssBE Cooke's  Rep.  1  toU    Haywood's  Rep.  (citad  as  3, 4  and  5  Hayw.)  3 Tola. 

Martin  &.  Yerger's  Rep.  l-rol.    Peck's  Rap.  1  toI.    Tannassae  Rap*  (Otot- 

ton)  9  Tola.    Yargai'a  Rapw  10  Tob. 
Vebmomt Aikena'  Rap.  9  toIs.    BrayUm's  Rep.  1  toL    Chipmant  N.'s  Rap.  1  toL 

Chipman,  D.'s  Rep.  1  toI.    Tyler's  Rap.  9  toIs.    Vannant  Rep.  9  Tola. 
VmQiifU....«;..«Ca]l*sRap.  BToia.    Heninf  lbMunford'aRap.4Tola.    Leigh's R^. 7 Tola. 

Munford's  Rep.  6  toIs.    Randolph's  Rap.  6  Tola.    Virginia  Casasi  9.TQla. 

Virginia  Chancery  Rap.  ItoI.   Virginia  lisp.  (Oihnar)  1  toL   Waahiqgton'a 

Rap.9Tola. 
Alao  the  IbOowing  Isish  Boon :  Ball  &>  Beatty's  Rap.  9  Tola. ;  Batty'a  Rap.  1  toI.  ;  Beat. 
ty'sRap.  1  Tol. ;  Oonroy'a Rap.  1  toL ;  DaTiaa'  Rq>.  1  toL;  Fox IbSmith'a Rap.9 Tola. ;  Oilb. 
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Hm  Emolub  Books  op  Evidbncb,  Gilbert,  Pedte,  Starkie,  RoMoe,  Grealey,  M&tthewi, 
VbffoaDt  A>o,  hMYe  alio  been  fteelj  omwalted;  tnd  lueh  A^ditkrnc  ttuUle  ftmn  tfaoM,  m  WCM 
deeiiedtobe  lueftil. 

In  Hw  present  text  of  JlaSSSpp^  ETidenee,  we  hkve  pMiMy  the  Idwt  edttte  «f  his  book, 
wiueh  wt  sre  to  expect  on  the  origmsl  plan,  'ftiat  plan  wai  to  cbmpriso  tiM  doctrines  of  e^. 
oenoe  nenenulj  applicable  to  all  acoons,  in  the  first  ydtootab^  teserHn)^  liiose  wtukk  weM  ttiU0 
appEopriate  to  certain  kinds  of  actions,  ibr  the  second.  In  oto  annotations  we  batto  not  adher- 
ad  to  this  divisioQ  with  much  care.  Whenever  we  have  fotmdf  ^tAt  dedAms  were  nseftd  as 
flbstrating  a  general  head,  we  have  need  them ;  and  in  this  way  anticipated  the  grteter  parf, 
thoni^  by  no  means  the  whole  of  the  matter  v^iich  wotdd,  under  Mrl  rmKppi^  airangettientt 
haye  fidko  in  with  some  diTiskm  of  the  seoond  Tolome.  One  insfiance  of  fliis  wffl  be  found  in 
the  cases  as  to  the  competency  of  witnesMs  in  actions  on  bStis  of  exchange,  dee.  After  these 
notes  were  partly  printed,  we  received  a  work  compiled  by  Messhi.  Amos  and  Chde,  ftwn'iSid 
materials  of  Phillipps'  two  volumes,  and  later  books,  in  whidi,  weperdmve,  that  the  paM  of 
our  plan  just  mentioned  has  been  pursued  under  a  new  aiirangement  of  the  general  headhr  kM 
l^hillqips'  first  volume.  Mr.  PhQlippe  himself  participated  in  th^  anangement  and  oonetitlwfc 
of  the  woric  That  also  was  consulted  in  our  later  notes ;  ahd,  ii^  Ikr  afe  Wft  have  been  tbie  tQ 
observe,  about  all  the  matter,  and  most  of  the  Engiisfa  dasta  then$  idded  wffl  be  Ibiliid  te 
our  notes. 

The  above  remarks  and  enumeration  of  Books  must  be  taken  with  the  quafifloalkm,  tint  flli 
latest  of  the  books  mentioned  were  not  published,  and  thei«ibt^  codld  not  be  consolted  in  i«- 
qieet  to  man  J,  not  to  say  most  of  the  notes,  whto  the  latt^  were  printed.  9o  fcr  as  bdoki 
were  published,  and  could  be  procured  at  tho  time,  they  were  ftotfafally  examined ;  ind  the 
points  of  evidence  decided,  carefully  extracted,  and  ananged  under  their  appioiitiate  heaiiM. 
The  anear  of  books  on  any  very  valuable  head,  is  believed  to  be  feW  in  number;  and'  those 
are  still  fewer  which  materially  aflect  the  existence  or  the  application  of  any  fttifkitiant  nde 
of  evidence. 

The  work  has  b^en  conducted  under  some  disadvantages,  whibh  justice  to  thd  editom  re- 
quires  should  be  mentioned.    The  judicial  avocations  of  the  senior  editor  iken  sb  eonsttnt, 
that  he  originally  declined  engaging  as  any  thing  mo^  tfatn  a  gtktuitoos  eontiflwtOr  to  the 
wca^  hi  a  small  degree,  his  principal  motive  being  the  aid  in  his  nUi  pHut^dotieri,  to  be  de- 
lived  firam  the  busmess  of  partial  compilation,  and  ah  occasional  ezaminatioa  and  study  of 
the  i^iole  as  it  progressed.    Several  gentlemen  who  had  undertaken  as  prino^ials  kk  the 
wodc,  fkihng  to  prosecute,  or  take  any  share  in  it,  he  went  through  with  the  greater  |tet 
l|fm«<ilf^  without  venturing  to  make  the  bookseller  any  jMomise  as  to  the  tini6  Of  its  ooiApls. 
tion,  or  proposing  any  charge  beyond  what  might  qyerote  as  a  sicanty  cmnp^nsittion  ftor'sta. 
tionaiy,  and  the  use  of  h^  oflice  and  library  fbr  geiMlemcift  Who  m^t;  inf  thtdr  totn,  take 
tiie  phee  of  assistants.    The  gentleman  who  finally  undertook  and  persevered  in  the  latter 
ohaaeter,  being  also  engaged  in  the  legal  profession,  and  the  principal  editor,  either  as  judge 
«f  the  fourth  eirouit  or  of  the  siqneme  court,  he  need  not  say  most  laboriotts  departments  of 
duty,  the  progress  of  the  notes  has  been  dilatary,  fitful  and  desultory.    These  things  must  be 
an  i^Kilogy  for  mistakes,  (and  there  are  doubtless  several,)  which  might  have  been  avoided 
under  more  fo,vorab]e  drcumstanees.    To  obviate  erroneous  references,  the  titles  of  eases 
have  uniformly  been  mentioned,  even  vrfiere  dicta  alone  are  cited.    The  object,  in  respect  to 
matter,  1ms  been,  in  general,  rather  to  ftvuish  illustrations  and  distinctions  by  a  short  sketch 
of  the  ease  eited,  than  to  repeat  the  principle  which  it  exemplifies.    The  reader  will  better 
«ee  fnm  tide,  the  degree  in  which  the'  original  case  may  be  pertineai  to  the  question  he  is 
iqioB,  aad  though  the  book  has,  in  that  way,  been  made  larger,  it  wiU,  m  itself;  come  nearer 
to  a  gonenl  hbraiy  of  cases  'i^on  evidence.    It  was  a  form  whieh  the  senior  editor  thought 
bs  ftmnd  more  useftd  to  himself  as  a  judge,  and  the  junior  Mlitar  m  his  prnfessiimil 
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The  elflOMiita]  rulei  of  evidenoe  an  ihort,  oocnpying  but  few  pi^gw  even  in  thk  largest  edition 
of  Phillipps.  Those  prineiplee  hare  been  before  the  English  and  American  public  ever  since 
1816,  when  Fhilhpps  was  fiist  published  in  this  country,  undergoing  constant  application  in 
the  books  of  oommon  law  reports  on  both  sides  of  the  Atlantic.  To  trace,  through  such 
books,  the  connection  between  cases  and  their  principles,  as  each  question  arises  in  the  course 
of  piactiee,  is  a  work  of  great  labor  to  the  lawyer,  even  in  his  o$ce.  At  nisi  prius  it  is  im- 
possible.  The  expense  of  purchasing  the  books  which  contain  the  cases  is  also  considerable. 
One  object  of  the  editors  has  been  to  lighten  these  burthens,  by  presenting  in  connection  with 
the  principle,  the  manner  in  which  it  has  been  made  to  act  upon  cases  in  the  yarious  combi- 
nation of  their  circumstances. 

Yet,  after  all,  this,  like  other  abridgments,  must  be  read,  in  general,  as  a  mere  book  of 
xeferenoe;  £ur,  hi  abridgments,  as  Lord  Coke  has  shown  in  several  places,  the  most  csjreful 
compiler  from  numerous  cases,  must  many  times  omit  material  and  turning  drcumstances. 
This,  Lord  Coke  shows  of  Brooke,  (vid.  Palmer*8  case,  5  Rep.  35,)  and  Fitzherbert,  (vid. 
Mary  Partington's  case,  10  id.  41.)  .And  again,  he  mentions  a  case  in  which  Fitzherbert, 
Statham,  sad  Brooke,  all  disagreed  m  stating.  (Vid.  POfold's  case,  10  Rep.  118.)  Each  time, 
he  admonishes  the  reader  to  be  cautious  in  finally  relying  upon  abridgments  even  of  these 
learned  and  approved  authors.  In  the  preface  to  his  4th  vol.  p.  X.  and  XI.,  he  says,  '^This  I 
know,  that  abridgments,  in  many  professions,  have  greatly  profited  the  authors  themselves ; 
but,  as  they  aie  used,  have  brought  no  small  prejudice  to  others ;  for  the  advised  and  orderly 
reading  over  of  the  books  at  large  in  such  a  manner  as  elsewhere  I  have  pointed  at,  I  abso- 
hitely  detenmne  to  be  the  right  way  to  enduring  and  perfect  knowledge ;  and  to  use  abridg. 
ments  as  tables ;  and  to  trust  only  to  the  books  at  large :  for  I  hold  him  not  discreet,  that 
will  sscfort  rirttZos,  when  he  may  petere  fontet.  And  certain  it  is,  that  the  tumultuary  read- 
ing of  abridgments  doth  cause  a  confused  judgment,  and  a  broken  and  troubled  kind  of  deliv- 
ery or  utterance."  We  can  deny,  in  regard  to  these  notes,  none  of  the  above  assertions,  ex. 
cept  the  first ;  and  that  only  so  far  as  it  may  be  understood  in  a  pecuniary  sense. 

In  regard  to  local  or  temporary  practice,  or  matters  resting  merely  in  discretion,  (and  the 
law  of  evidence  has  its  share  of  »11  these,)  no  mere  compilation  can  operato  as  a  steady  guide. 
It  ooglit  never  to  be  ezclosively  relied  upon.  Such  is  the  law  of  putting  ofiT  trials  for  the  ab. 
9paoe  of  witnesses,  and  the  forms  of  affidavits  for  that  purpose,  with  the  amount  of  costs  to 
be  paid.  Such  also  are  the  forms  of  proceeding,  and  the  rules  of  decision  upon  attachment 
against  witnesses,  and  the  like,  which  we  have  considered  in  their  proper  places,  for  the  sake 
of  geoflral  instruction. 

Ilie  ciicumstanoes  which  rendered  a  somewhat  large  supplement  necessary  in  respect  to 
the  competency  of  witnesses,  are  mentioned  at  the  beginning  of  that  supplement 
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NOTES. 


NOTJBS,  4&C. 


NOTE  1— p.  3. 


Or  the  witness  may  attend  and  be  sworn  and  exananed  voluntarily ;  (De  BenneviQe 
▼. De Benneville,  1  Bin. 46;  3 Teates' Rep. 558,  S. G. ;)  thou^ this  was  foimeriy held 
to  be  maintenance.  (Per  Buller,  J.  4  T.  R.  340.)  Theae  writs  of  subpoena  are,  of  course, 
in  their  own  natore,  inoperative  beyond  the  territoriaJ  jurisdiction  of  the  court  whence 
th^  issue ;  but  they  often  acquire  a  more  extensive  range  by  statute.  Thus  a  witness 
residii^  within  100  nnles  from  the  place  of  holding  a  court  in  any  district  of  the  United 
States,  may  be  compelled  to  attend  such  court  by  its  process  of  subpoena,  though  his 
residence  be  without  the  district  (Act  of  March  3d,  1799,  1  U.  S.  Laws,  367,  §  6.) 
So  the  courts  <^oyer  and  terminer,  common  pleas,  general  sessions  of  the  peace  and 
mayors'  courts,  in  the  state  of  New-York,  though  mere  county  or  dty  courts,  (3  R.  S. 
SOO  to  S19,)  may  issue  subpcenas  for  witnesses  in  any  part  of  the  state,  (id.  276,  §  1.) 
In  Pennsylvania,  it  has  always  been  the  practice  of  the  state  courts,  Ibr  a  person  accu- 
sed to  have  compulsory  process  from  a  magistrate,  or  the  court,  for  his  witnesses,  be- 
fore indictment ;  and  he  is  entitled  to  it  in  the  United  States  courts,  under  the  8th  arti- 
cle of  the  amendments  to  the  constitution  of  the  United  States.  (United  States  v« 
Moore,  Wall  Rep.  23.) 

Only  one  draft  of  a  subpcina  and  one  of  a  ticket  will  be  taxed,  though  several  sub- 
poenas are  issued.  (Jackson  ex  dem.  M'Lelan  v.  Mather,  3  Gowen's  Rep.  584.  3  R. 
S.  651,  §  13.)  But  the  engrossing  and  sealing  of  a  subpoena  for  every  four  witnesses 
are  alkiwed.    (£rwin  v.  Martin,  3  Wend.  350.) 


NOTE  3— p.  3. 

«  

The  form  of  a  subpoena  in  New-York  is  thus:  ''The  peo^  of  the  state  of 
New-York,  to  ■■     ■  '    and       ■»>    We  command  you,  that,  all  and  smgular  business 
and  excuses  being  laid  aside,  you  and  each  <^  you  be  and  appeal  in  your  proper  per- 
sons, before  one  of  our  justices  of  our  supreme  court  of  judicature,  or  one  of  our  circuit 
judges,  at  a  circuit  court  to  be  held  at  Ihe  court  house  in  the  village  of  Ballston  Spa,  in 
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and  for  the  county  of  Saratoga,  on  the  last  Tuesday  of  November  next,  by  ten  of  the 
dock  in  tlie  forenoon  of  the  same  day,  to  testily  all  and  singular  those  things  whidi  you 
or  either  of  you  know,  in  a  certain  cause  now  depending  in  our  said  supreme  court,  be- 
tween John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  of  a  plea  of  trespass  on  the 
case,  and  on  that  day  to  be  tried  by  a  jury  of  the  country,  on  the  part  of  the  plaintiC 
And  this  you,  or  any  of  you,  eliali  by  no  means  omit  under  the  penalty  upon  each  of  you 
of  filly  dollars.  Witness  John  Savage,  Chief  Justice,  at  the  capitol  in  the  cily  of  A^ 
bany,  the  thirtieth  day  of  October,  in  the  year  of  our  Ijord  one  thousand  ei^it  hundred 
and  thirty.  Pjjoe,  Cleric. 

W.  L.  F.  WAaMsw,  Att'y. 

A  subpoena  was  by  mistake  tested  A.  D.  169,  but  tlie  year  of  our  independence  was 
right.  Held  good.  (Goodman's  adm'r  v.  Armistead,  4  Hawks,  19.)  It  must  specily 
the  particular  house  in  which  tl^e  witness  is  to  testily.  (Milsom  v.  Day,  3  Ma  &  P. 
93.)    But  qusere,  vid.  The  People  v.  Van  Wyck,  2  Caines'  Rep.  333,  cited  poit. 

As  to  the  subpoena  in  criminal  cases,  vid*  d  R.  S*  739* 

A  writ  of  subpoena  may  also,  by  9  R.  S.  976,  §  1,  taken  in  connection  with  id.  pC 
j^  di.  1,  tit  4,  issue  direcdy  from  the  circuit  court,  in  which  case  it  should  be  tested 
in  tbe  name  of  the  circuit  judge.  This,  however,  is  a  new  and  altogether  anomalous 
practice.  The  circuit  has'  no  seal,  as  distinct  from  the  supreme  court;  and  is,  in  all 
other  respects,  considered  a  branch  and  dqpendancy  oi  the  latter.  (Yid.  Reviser's  Re- 
marks on  8d  part,  ch.  8,  tit.  13.  §  35,  of  R.  S.  N.  Y.) 

This  process  is  issued  by  the  attorney <»f  the  party  fi>r  wtiose  benefit  it  is  to  be  used. 
For  this  purpose,  it  has  always  been  the  practice  in  New-York,  in  the  supreme  court 
and  courts  of  common  pleas,  jR>r  the  practicing  attorneys  to  procure  blanks,  to  which 
a  clerk  of  the  court  affiles  the  seal  of  course.  This  is  used  as  occasion  requires.  The 
same  practice  is  now  extended  to  the  court  of  chancery  by  9  R.  S.  179,  §  69. 

hk  addition  to  this  subposna,  the  attorney  makes  out  a  copy,  or  a  ticket  tar  each  of 
the  several  witnesses  named  in  thg  subpoena.    The  tidoet  is  thus : 

"  To  Mr.  .    By  virtue  of  a  writ  of  subpoena*  to  you  directed  and  herewith 

shewn  unto  you,  you  are  personaUy  to  be  and  appear  before  one  of  the  justices  of  the 
supreme  court,  or  one  of  the  circuit  judges,  at  a  circuit  oourt  to  be  held  at  the  court 
house  in  the  village  of  Ballston  Spa,  on  the  thirtieth  day  of  November  instant,  by  ten 
oVlock  in  the  forenoon,  to  testify  what  you  know  in  a  certain  cause  now  dependin^^ 
and  then  and  there  to  be  tried  between  John  Doe,  plaintifi^  and  Richftrd  Roe,  defend- 
ant, of  a  plea  of  trespass  on  the  case ;  and  this  you  are  not  to  M&t  under  penalty  of  fif^ 
ty  dollars.    Dated  the  Ist  day  of  Novembers  1830^ 

By  the  GowrU 
W.  L.  P.  Wabren,  Att'y. 

The  name  of  a  witness,  tfaou^  not  inserted  in  the  original,  may  be  inserted  at  any 
time,  if  he  has  been  regularly  served  with  a  copy.  (Wakefield  v.  Gall,  Holt's  N.  P* 
Rep.  596.)  A  subpoena  ticket  to  ai^)ear  at  a  term  of  the  inipreme  court,  though  it 
did  not  mention  the  place,  was  adjudged  sufficient   (The  people  v.  Yan  Wyck,  9  Cain. 

In  Connecticut,  the  subpoena  is  signed  by  a  justice  of  the  peace  or  magistrate, 
(Swift's  Ev.  105 ;)  and  if  the  witness  mak^  default,  Uie  court  will,  on  motion,  issue  a 


« 

QipiaB  to  take  Mb  body,  and  liring  him  befinre^them  to  testify,  (id.)  The  learned 
writer  ^ves  as  the  reaacm,  that  **  Instances  may  happen,  where  a  witnesses  refuses  to 
appear,  -mha^  no  pecuniary  compensation  may  be  adequate  to  the  injury  sustained  by 
the  want  of  the  testimony ;  and  there  may  be  instances  where  the  witness  may  be  a 
hoaknqit ;  and  wholly  unaUe  to  pay  the  damages  to  which  he  is  liable."   (id.  105,  6.) 

A  cflpiM  ad  teMt^wmdumj  is  not  known  in  New-Tork ;  and  yet  this  purpose  was  al- 
ways indirect  aUanabfe  throng  an  attachment  for  disobeying  the  subpoena,  in  the 
courts  of  common  pfeas^  and  other  courts  who  held  their  trials  at  bar.  This  common 
kwpowerisnowdeelaredbyl  R.  S.  400,  &c.  art  6 ;  and  an  attachment  aires^i/kon* 
Aa»  m  expressly  extended  by  that  article  to  many  cases  of  summary  proceedings  before 
aay  judge  or  other  officer  whose  summons  to  testify  is  disregarded.    (Vide  |ws^) 

The  power  of  attachment  for  disobedience  to  the  subpoena  is  now  also  vested  direct- 
ly in  the  circuit  court,  by  2  R.  S.  540,  §s.  34  and  85 ;  and  the  ground,  form,  allowance 
and  mode  of  executing  the  writ  are  particularly  prescribed  in  these  and  the  two  suc- 
ceeding sections.  The  power  was  also  given  by  a  previous  statute,  (Sess.  47,  ch.  9S5,) 
to  the  circuit ;  and  in  the  People  v.  Vermilyea,  (7  Cowen's  Rep.  140,)  Sutherland, 
J.  intimatps  that  using  it  in  order  U>  compel  a  wimess  to  come  in  and  testify,  would  not 
be  a  perveiMon  of  the  power*  A  similar  power  appears  to  exist  in  Pennsylvania* 
(Lessee  of  Knigfat  v.  Peehen,  1  Testes,  18.) 

In  order  io  obtain  an  attachment,  counsel  move  that  the  witness  be  called ;  where- 
upon the  crier  naming  him  says, "  Come  forth  and  testify  between  John  Doe,  plaintiff, 
and  Richard  Roe,  defendant ;  or  your  defiuilt  will  be  entered."  This  may  be  done  on 
cafliqg  the  cause,  at  any  time  afler  the  hour  of  attendance  mentioned  in  the  subpoena 
shafl  have  arrived,  tibou^  before  the  jury  be  sworn ;  (Hooper  v.  Smith,  1  Mo.  &  M. 
lis ;)  and  the  cleric  then  entities  the  cause  in  his  minutes ;  and  writes,  that  <*at  one 
halfhourpa8tteii,(or  the  true  timeO*——— being  called  in  behalf  of  the  plaintiff  to 
eone  iortti  and  testify  in  this  cause,  and  not  appearing ;  on  motion  of  Mr. .  of 

counsel  far  the  plainti^  ordered,  that  his  default  be,  and  the  same  is  hereby  entered." 

This  should  be  £)Uowed  by  an  affidavit  shewing  that  the  subpoena  was  strictly  and 
legally  served.  (The  State  v*  Trumbull,  1  South.  199.)  The  de&ult  appearing  on 
the  minutes,  it  is  eooeeived  the  affidavit  need  not  state  this  fiict,  thou^  otherwise  if 
the  motion  fiir  attachment  be  made  at  bar.  (Maloom  v.  Ray,  S  Moore,  3S^)  Theaf^ 
lidavit  must  diow  that  a  copy  or  ticket  was  delivered |)er«>noZ{y.  (Thorpe  v.  Gis- 
boume,  11  Mo.  6&.)    It  may  be  thus : 

Joshua  Bliven  being  duly  sworn,  saith  that  he  did,  on  die  IGth  day  of  November  inst. 
serve  on  ■  the  subpoena  which  is  hereto  annexed,  by  exhibiting  the  same  to  lum 

penonally ;  and  at  the  same  time  delivering  to  him  personally  a  copy  thereojQ  (or  a 
ticket,  a  copy  wherec^  is  also  hereto  annexed,)  and  at  the  same  time  paying  (or  ten- 
dering) to  bim  seventy-five  carts.  That  the  said  •»— —  resides  at  Ckdway,  in  the 
eoon^  of  Saratoga,  within  the  distance  of  tfair^  miles  firom  the  court  house  in  the  vil- 
lage of  BaflBton  Spa.  Joshua  Buvsir. 

Sworn  the  80th  day  of  November,  I8M,  beAie  me  .  ■  commissioner  of  deeda 
(Vid.  9  R.  8. 400.) 
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On  reading  this  affidavit,  and  on  motion,  an  attachment  vi  then  ordered  in  the  min-» 

utes  thus :    Title  of  the  came.    '<  On  reading  and  fOing  an  aifidavH  shewing  that 

has  been  duly  subpoenaed  to  attend  this  court,  as  a  witness  in  this  cause  on  the  part  of 
the  plaintiff,  and  he  having  made  default,  on  motion  of  Mr.  — —  of  counsel  lor  the 
plainti0,  ordered  that  an  attachment  issue."  For  the  mode  (rf* obtaining  an  attacfaident 
on  motion  at  bar,  vid.  post* 

The  attachment  is  then  to  be  drawn  up  by  the  attorney,  and  the  supreme  court  seal 
aflixed  in  this  form :  **  The  People,  &c.  To  the  Sheriff  of  the  County  of  Saratoga, 
Greeting  i  We  command  you,  that  you  attach  ■■■  so  that  you  may  have  him  be- 
fore one  of  our  justices,  &c.  (as  in  the  subpcena)  at,  &c.  (as  in  the  subpiBna)  on  the 
first  day  of  December  next,  to  answer  to  our  said  court,  for  certain  trespasses  and  con- 
tenets  brought  against  him"  (Hand's  Cr.  Pr.  507,)  **  in  our  said  court :  And  have  you 
then  there  this  writ    Witness,  &c"    (Tested  like  the  subpoena.) 

W.  L.  F*  WABaEW,  Att'y.  Paio«,  Clcrk- 

(Vid.  3  R.  S.  540,  §  35.)    Endorsed, '« Allowed  the  80th  Nov'r,  I9d0. 

J.  Vaiidsrpoki.."    (id.) 

The  sheriflf  or  his  deputy  is  then  to  arrest  tlie  witness ;  and  unless  such  witness  be 
unable  from  sickness  or  otherwise,  have  him  personally  before  the  court  on  the  retuni 
day ;  keeping  lam  in  actual  custody  in  the  mean  time.  (3  R.  S.  540,  §  56, 37.)  He 
returns  thus :  ^  I  have  attached  — —  and  have  his  body  in  my  custody,  as  I  am 
within  commanded.  John  Dvnnino,  Sherifll" 

The  object  is  to  insure  the  personal  attendance  of  the  witness,  so  as  to  prevent  the 
trial  from  being  postponed  on  account  of  his  absence.  In  sudi  cases,  therefore,  it  does 
not  seem  proper  to  allow  a  bond  to  be  taken  for  the  appearance  of  the  witness.  (Note 
of  the  Revisors  to  3d  pt.  ch.  8,  tit  13,  §  36,  of  R.  S.  N.  Y.) 

The  party  obtaining  the  attachment  should  have  his  interrogatories  in  readiness  to 
file  immediately  on  the  return  of  the  attaclmient,  (3  R.  S.  537,  §  19;)  for  though  he 
may  take  four  days,  according  to  the  practice  of  the  supreme  court,  (Herring  v.  Ty- 
lee,  1  Jc^n.  Cas.  31,)  yet  the  shortness  of  die  circuit  will  probably  require  a  more  rap- 
id practice,  to  be  prescribed  by  the  judge  for  the  occasion.  He  is  to  fix  a  reasonable 
time.  (3  R.  S.  539,  §  19.)  They  should  always  be  exhibited,  even  where  the  witness 
submits,  on  being  brought  in,  to  a  summary  disposition  of  the  matter;  for  his  answer 
is  to  form  the  foundation  of  ulterior  proceedings.  (Jackson  v.  Smith,  5  John.  Rep.  1 15, 
117.  Rex  V.  Beardmore,  2  Burr.  796.)  But  the  prosecutor  may  expressly  waive  the  in* 
terrogatories.    (The  King  v.  Jane  Horsley,  5  T.  R.  86a.)    They  may  be  in  this  form  t 

**  The  People 

V.  S   In  the  Circuit  Court  of  the  Fourth  Cin^uit 


i- 


Saratc^  county,  ss. 


**  Interrogatories  exlubited  in  the  oirouit  court  of  the  pe<^Ie  of  the  state  of  New* 
York,  before  the  Hon.  James  Vanderpoel,  one  of  the  circuit  judges  of  the  said  state,  at 
the  court  house  in  the  village  of  Balktcm  Spa  in  tlie  said  county,  against  ■  ■  for  a 
contempt  of  the  said  court,  on  the  firtt  day  of  December,  in  tlie  year  of  our  Lord  one 
thousand  ei^t  hundred  and  thirty. 

First  ituefrog^aory.  Was  there,  on  or  about  the  fifteenth  day  of  November  last,  or 
at  any  other,  and  what  time,  a  writ  of  subpoena  served  upon  you,  issued  out  of,  or  seaK 
ed  with  tlie  seal  of  tlie  supreme  court  of  judicature  of  the  people  of  the  state  of  New- 
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York,  oommanding^you  personally  to  ai^)ear  at  a  circuit  court  to  be  held  at  the  village 
oTBaQBton  Spa,  on  the  thirtieth  day  of  November  last,  by  ten  o'clock  in  the  forenoon, 
Id  testify  in  a  cause  between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  of  a  plea 
of  trespass  on  the  case,  on  the  part  of  the  plaintiff;  or  any  other,  and  wliat  writof  sub- 
pQBna,  to  the  above,  or  the  like  effect  ? 

Seetmd  interrogatory.  Did  you  appear  at  the  place  and  at  the  time  mentioned  in 
the  said  first  interrogatory  i 

mrd  mterrogatory.    If  you  did  not  so  appear,  what  excuse  do  you  now  render  for 

your  absence  P  ' 

W.  L.  F.  WARauc,  Attorney  and  of  Counsel  for  the  plaintife." 

The  answer  admitting  the  contempt  may  be  as  follows : 


cc 


ads.  >   Saratoga  county,  ss. 

The  People.     ) 

The  examination  and  answer  of  to  certain  interrogatories  exhibited  against 

yum  in  the  drcuit  court  of  the  people  of  the  state  of  New- York,  at  the  coiurt  house  in 
the  village  of  BaUston  Spa  in  the  said  county,  on  tlie  first  day  of  December,  in  the  year 
of  OUT  Lord  one  thousand  eight  hundred  and  thirty. 

To  the  first  interrogatory^  tliis  examinant  answcreth  and  saith,  that  a  writ  of  sub- 
poena issued  out  of  the  supreme  court  of  judicature  of  the  people  of  the  state  of  New- 
York,  was  duly  served  upon  this  examinant  on  the  fifleenlh  day  of  November  last,  by 
which  said  writ  this  examinant  was  commanded  personally  to  appear  at  the  circuit 
court  mentbned  in  that  interrogatoiy,  at  the  place  and  time  therein  also  menticHied. 

7b  the  second  interrogatory,  this  examinant  answereth  and  saith,  that  he  did  not 
appear  at  the  place  and  at  the  time  mentk>ned  in  the  said  first  interrogatoiy. 

lb  the  third  interrogatory^  this  examinant  answereth  and  saith,  that  he  hath  noth- 
ing to  allege  which  he  is  advised  will  operate  as  a  legal  excuse  for  his  said  non-atr 
tendance." 

This  answer  is  signed  and  taken  in  open  court,  on  oath,  (S  R.  S.  538,  §  19,)  admin- 
istered by  the  clerk,  "'  that  this  answer  signed  by  you  is  true."  He  then  afiixes  a  ju- 
rat ;  **  Sworn  the  1st  Dec  1880,  in  open  court  Th.  Palmkb,  Clerk." 

The  rule  is  as  foUows : 

"  fThe  People   )     ^^  reading  and  filiujg  the  defendant's  answer,  it  is  adjudged  by 
V.  >  this  court  that  he  is  in  contempt.    It  is  thereupon  ordered,  that  he 

"—"■"■*■■""■""  )  be  committed  to  the  custody  of  the  sheriff  of  the  county  of  Sara- 
toga ;  that  he  pay  the  costs  of  all  the  proceedings  to  obtain  this  rule,  and  of  the  sub- 
sequent proceedings  thereon,  to  be  taxed ;  and  that  he  stand  committed  till  such  costs  be 
paid ;  provided  the  same  be  taxed  and  presented  within  20  days.  If  not,  the  defend- 
ant to  be  discharged  without  costs ;"  (or  as  the  judgment  and  direction  may  be.  Vid. 
Rex  V.  Beardmore,  3  Burr.  796,  7.) 

The  title  of  the  original  cause  is  kept  up  in  the  proceedings  fill  the  attachment  is 
issued.  It  then  changes  to  The  People  v.  The  Witness.  (People  v.  Ferris,  9  John. 
160.) 

The  interrogatories  are  filed  with  the  clerk,  like  all  the  other  principal  papers  in 
the  matter ;  and  while  the  proceedings  are  pending  upon  them,  tlie  defendant  may  be 
recognized  to  appear  from  time  to  time.    The  court  may  direct  the  derk  tq  take  the 
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answer  and  report  it  to  tlic  judge ;  and  the  interrogatories  may  be  amended,  on  mo* 
tioii,  if  such  amendment  do  not  relate  to  any  new  matter,  but  is  only  to  explain  an  am- 
biguity, and  obtain  a  more  full  answer  to  the  matters  already  stated.  (Herring  v, 
Tylee,  1  Jolm.  Gas.  31.)  In  the  case  cited,  the  penalty  of  the  recognizance  was 
8100.  It  was  the  case  of  a  sheriff,  who  was  probably  arrested  for  a  technical  oon- 
tempt ;  and  his  own  recognizance  was  received.  But  the  anMunt,  and  whetiier  sure- 
ty sliall  be  given,  is  doubtless  in  the  discretion  of  the  court 

The  recognizance  must  be  entered  in  tlie  minutes  of  the  court  by  the  derk,  who 
reads  it  to  the  defendant,  and  his  surety,  if  any.    (2  R.  S.  746,  §  34.) 

EtUry,  <<  Saratoga  county,  88.  Be  it  remembered,  that  at  the  circmt  court  of  the  peo- 
ple of  the  state  of  New- York,  held  at  tlie  court  house  in  the  said  county  on  the  first  day 
of  December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty,  before 
James  Vanderpoel,  one  of  the  circuit  judges  of  the  said  state,  — —  (the  witness)  of  the 
town  of  Galway,  in  said  county,  dinner,  comes  in  his  proper  person  before  the  said 
circuit  judge ;  and  in  open  court  acknowledges  to  owe  and  stand  indebted  to  the  peo- 
ple of  the  state  of  New- York  in  the  sum  of  100  dollars,  of  lawful  money  of  the  Umted 
States ;  on  condition,  that  if  the  above  bounden  — — —  shall  personally  be  and  appear 
from  day  to  day  during  this  present  session  of  the  said  court ;  and  answer  all  and  sin- 
gukur  any  charge  or  charges,  interrogatory  or  interrogatories  for  or  concerning  any  con- 
tempt or  contempts  against  the  said  court ;  and  shall  not  depart  the  said  court  without 
leave  thereof^  then  this  recognizance  to  be  void,  otherwise  of  force. 

Taken  in  court,  the  day  and  year  above  mentioned. 

Th.  Palmer,  Clerk  of  said  Court." 

At  the  common  law,  and  till  the  3  R.  S.  538^  §  Id,  if  the  answers  to  the  interrogato- 
ries denied  positively  and  without  evaskin,  the  fiict  of  the  witness  having  been  subpcB- 
naed,  or  set  up  a  plain  excuse  for  not  appearing,  (Rex  v.  Plunket,  8  Burr.  1939,)  he 
must  then  have  been  discharged ;  and  the  party  grieved,  left  to  his  remedy  by  acticm. 
The  witness  may  also  be  indicted  for  perjury,  if  he  have  sworn  falsely  in  his  answer* 
(Anon.  7  Mod.  31.  TheKing  v.Sims^lS  Mod.  511.  Jackson  v.  Smith,  5  John.  Repu 
U5, 117.  U.  States  V.  Dodge,  3  Gall.  313.)  If  fiom  collateral  droumstanoes  the  court 
see,  at  the  time,  a  probability  of  peijury  having  been  committed,  they  will  commit  w 
bind  over  the  witness  on  the  spot  (U.  States  v.  Dodge,  3  GalL  313.)  And  the  court 
may  refuse  costs  to  the  defendant ;  and  will  do^t,  unless  the  proceeding  appears  to  be  iU 
founded  and  vexatious.  (Rex  v.  Plunket,  3  Burr.  1339.)  In  the  case  cited,  the  wit- 
ness sworc  in  his  answer  that  the  party  engaged  to  give  him  further  notice,  if  it  became 
necessary  for  him  to  attend ;  but  neglected ;  and  he  would  have  attended,  if  notice  had 
been  given.  The  court  held  him  cleared  of  the  contempt  And  though  contrary  to 
their  usual  practice,  on  an  attachment  granted  afler  shewing  cause,  they  aDowed  the 
.defendant  costs,  upon  the  ground  that  the  plaintiff  knew  he  was  proceeding  vexatiously. 

If  the  contempt  be  established,  the  court  pronounces  such  judgment  as  the  circum- 
•stances  require.  (Jackson  v.  Smith,  5  John.  Rep.  1 1 5, 1 1 7.)  Sometimes  they  fine  and 
imprison ;  (id.  Rex.  v.  Beardmore,  3  Burr,  797 ;)  and  when  the  judgment  is  rendered 
and  the  party  committed  under  it,  then  and  not  before  is  he  in  custody  upon  c(mvietion 
4md  execution.  (Jackson  v.  Smith,  5  John.  Rep.  1 1 5, 1 17.)  That  a  witness  submits  and 
p9^  the  costs  incurred  by  the  party  in  consequence  of  his  absence,  the  delay  of  the 
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trial,  noDBuit  and  attachment,  for  instance,  is  always  a  mitigating  circumstance.  (Doe 
V.  Andrews,  Cowp.  845,  6.)  The  court  will  remit  the  punishment,  if  the  witness  re- 
deem his  ofience  by  making  satisfaction  to  the  party.  (Per  Ld.  Mansfield,  in  Pearson 
T.  Des,  Doug.  561.) 

In  chancery,  the  rule  was  always  difierent  from  that  at  common  law,  as  to  tlie  effect 
of  a  denial  by  answer  to  interrogatories.  There  the  matter  is,  notwithstanding,  refer- 
red for  farther  examination,  and  collateral  proofi  takei^.  That  court  **  examines  the  de- 
fendant upon  interrogatories  and  also  exaifiuies  witnesses  on  both  sides ;  and  then  de- 
cides upon  the  truth  of  the  charge."  (Per  Ld.  Mansfield,  in  The  King  ▼.  Yaughan, 
Doug.  516,  and  yid.Com.  Dig.  Chanceiy,  (D.  S)  and  the  cases  tliere  cited.) 

In  New-York,  this  distinction  is  wholly  subverted  by  the  statute,  (2  R.  S.  5S8,  §  19, 
and  see  Revisers'  note  to  that  section,)  which  enacts  as  to  all  attachments,  that  '*  The 
court  may  receive  any  affidavits  or  other  proofs  contradictory  of  the  answers  of  the  de- 
fendant, or  in  confirmation  thereof;  and  upon  the  original  affidavits,  such  answers  and 
such  subsequent  proof,  shall  determine  whetlier  the  defendant  hasjbeen  [guilty  of  the 
mkconduct  alleged." 

The  mere  penalty  to  be  imposed  for  any  contempt  on  attachment,  can  not  exceed 
$250,  beades  costs.  (2  R.  S.  598,  §  22.)  Nor  the  impriJBonment  6  months ;  or  till  the 
costs  and  fine  be  paid.  (id.  §  25.)  If  the  witness  can  yet  perform  the  duty  of  testify- 
ing, he  may  be  committed  till  that  be  done ;  and  till  his  fine  and  costs  be  paid.  (id. 
§  25.)  If  a  party  have  been  injured,  the  court  may  fine  or  imprison,  oi  both ;  or 
impose  a  fine  sufficient  to  meet  the  injury ;  and  order  it  paid  over  to  the  party  griev- 
ed, the  acceptance  of  which  shall  bar  an  action  for  damages,  (id.  §.  20,  21.)  The 
order  shall  specify  the  amount  of  the  fine  and  the  term  of  tlie  imprisonment,  and  the 
expenses  to  be  paid ;  and  the  act  or  duty  to  be  performed,    (id.  §  24,  25.) 

The  form  of  conviction,  sentence  and  order  under  the  statutory  provisions  above 
cited  may  be  like  that  in  Rex  v.  Beardmore,  (2  Burr.  797,)  mutatis  mtttandis.  The 
foUowing  would  embrace  the  ordinary  penalty :  after  entitling  the  cause ;  **  On  hearing 
the  answers  of  E.  F.  the  above  defendant,  and  tiie  affidavits  of  A.  B.  and  C.  D.,  it  is 
adjudged  by  this  court  that  the  said  E.  F.  is  in  contempt ;  that  he  pay  a  fine  of  $10, 
to  be  paid  over  to  John  Doe,  for  his  costs  of  this  rule ;  and  also  for  his  damages  sus- 
tained by  him  in  consequence  of  the  said  E.  F.  neglecting  to  attend  and  testify  in  this 
court,  in  a  cause  between  the  said  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  no- 
ticed for  trial  in  this  court,  although  duly  subpoenaed  to  attend  for  that  purpose ;  and 
that  the  said  E.  F.  stand  committed  to  the  custody  of  the  sherifi*  of  the  county  of 
Saratoga  for  two  days ;  and  until  the  said  fine  shall  be  paid." 


NOTE  3— p.  S. 


The  fees  to  witnesses  in  the  U.  S.  courts  are  $1,36  per  day,  for  attendance,  'and  5 
cents  per  mile  gmng  and  returning.  (Act  of  Feb.  28th,  1 799,  §  6, 3  U.  8.  Rev.  L.  136.) 
And  foes  are  aOowed  to  witnesses  for  the  prosecntion  in  criminal  cases.  (Elx  parte 
Johnson,  1  Wash.  C.  €.  Rep.  47.)  in  ibm  ease  a  witness  for  the  defendant,  being 
marked  on  the  indictment  and  sent  to  the  grand  jury,  was  held  entitled  to  his  fees  from 
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the  U.  S.    In  Penni^Ivaiiia,  it  seems  fees  are  allowed  on  the  part  of  tlie  state  in  crimi- 
nal causes.   (Commonwealth  v.  Commissioners  of  Phil  6  Bin.  397.) 

In  New- York,  the  compensation  is  35  or  50  cents  per  day,  for  attendance,  accordingly 
as  the  witness  is  summoned  to  attend  in  his  own,  or  from  a  foreign  county ;  and  the  same 
fees  for  travel  at  30  miles  for  a  day.  If  he  reside  out  of  this  state,  tlie  estimate  cannot  go 
beyond  the  state  line.  (Howland  v.  Lenox,  4  Jolm.  Rep.  311.)  The  cabinet  officers,  or 
any  canal  commissioner,  clerk  or  surrogate,  attending  with  official  papers,  have  $1,25 
per  day ;  and  every  surveyor  attending  to  testify  concerning  his  survey,  $1  per  day. 
(3  R.  S.  643,  3,  §  33.)  In  Massachusetts,  indictees  for  capital  offences  are  entitled  to 
state  process  to  bring  their  witnesses  at  the  state  expense.  (Commonwealth  v.  Williams, 
13  Mass.  Rep.  501.)  But  in  all  criminal  cases  in  New- York,  they  are  bound  to  attend 
gratuitously  for  tlie  people  in  any  prosecution,  and  against  them  upon  any  indict- 
ment, (ft  R.  S.  729,  730,  §  65.)  Before  this  statute,  it  was  held  that  witnesses  for  a 
person  accused  of  felony  were  bound  to  attend  gratuitously ;  but  otherwise  in  case  of 
a  misdemeanor.  (Ex  parte  Chamberlain,  4  Cowen's  Rep.  49.)  In  Pennsylvania,  a 
person  accused  may  have  process  for  his  witnesses  before  indictment ;  and  he  is'entitled 
to  it  in  the  United  States  courts.  (U.  States  v.  Moore,  WalL  Rep.  33.  8  art  amt 
Const.  U.  States.)  A  witness  is  entitled  to  pay  in  a  civil  cause,  if  subpoenaed,  though 
not  examined ;  so  if  examined,  though  not  subpoenaed.  (De  Benville  v.  De  Benville, 
1  Bin.  46.)  Jl  fortiori  where  he  has  acknowledged  the  service  of  a  subpoena,  (Brown 
v.  Moore,  3  J.  J.  Marsh.  306 ;)  and  an  action  lies  to  recover  his  fees  of  the  party  who 
subpoenas  him;  (Fuller  v.  Mattice,  14  Joho.  Rep.  357 ;)  not,  however,  against  the  at- 
torney. (Sergeant  v.  Pettibone,  1  Aik.  355.)  But  in  New- York  he  can  recover  only 
his  statute  fees.  (Fuller  v.  Mattice,  14  John.  Rep.  357.)  Nor  can  a  'mtness  subpoe- 
naed by  the  defendant  recover  his  fees  of  the  plaintiff,  though  the  defendant  succeed. 
(Bagley  v.  Clement,  3  M'Cord,  344.)  In  North  Carolina,  it  seems  witnesses  are  enti- 
tled to  fees  for  attendance  in  behalf  of  the  state ;  to  be  computed  from  their  place  of 
residence  in  another  state,  if  recognized  before  they  removed  there.  (State  v.  Stew- 
art, 1  N.  Car.  Law  Repository,  534.) 

w£«  to  the  taxation  of  witness^  fees.  In  New- York,  their  fees  cannot  be  taxed,  without 
proof  by  affidavit  of  their  attendance  and  traveL  (Jackson  ex  dem.  Kincard  v.  Scott,  6 
John.  Rep.  330.  3  R.  S.  653,  §  7.)  The  affidavit  must  state  the  distance  traveUed ; 
and  the  days  of  actual  attendance.  (3  R.  S.  653,  §  7.  Rogers  v.  Rogers,  3  Paige,  460.) 
A  foreign  witness  subpoenaed  at  the  place  of  trial  is  not  entitled  to  travelling  fees. 
(Bank  of  Niagara  v.  Austin,  6  Wend.  548.)  No  counsel  or  attorney  in  the  cause  is 
allowed  any  fee  as  a  witness  therein.  (3  R.  S.  651,  §  15.)  If  the  amount  of  the 
witness'  travel  do  not  appear  by  affidavit,  not  a  single  day's  travel  can  be  allowed. 
(Shufeldt  V.  Rowley,  4  Cowen's  Rep.  58.)  And  it  would  seem  from  the  same  case 
that  where  witnesses  reside  within  a  few  rods  of  the  place  of  Iris^l,  no  travel  can  be 
albwed.  So  when  they  reside  in  the  village  where  the  trial  is  had,  travel  cannot  be 
allowed.  (Jackson  ex  dem.  Finch,  v.  Hoagland,  1  Wend.  69.)  Where  the  whole  trav- 
el, going  and  returning,  is  less  than  fifteen  miles,  no  allowance  for  travel  can  be  made, 
unless  it  appear  that  he  was  obliged  to  come  so  early  or  was  detained  so  late  that  he 
could  not  come  and  return  on  the  day  of  his  attendance.  If  the  whole  distance  both 
ways  be  over  fifleen  miles,  and  under  thirty,  one  day  should  be  allowed  fpr  travel ;  and 
if  over  fifleen  miles  each  way,  one. day  should  be  allowed  for  the  witness  to  come,  and 
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to  return,  independent  of  the  time  he  is  detsdned  for  examination.  (Rogers  v.  Ro- 
gen,  3  Paige,  460.)  The  N.  Y.  C  P.  require  the  witnesses  to  be  named  if  this  be 
requested  bj  the  opposite  party.  (Jones  v.  Van  Ranst,  2  Hall'd  Rep.  530.)  In- 
deed their  namee  should  always  be  specified  in  the  affidavit  of  attendance.  (La  Farge 
▼.  Luce,  1  Wend.  73.)  For  the  manner  of  taxation  in  N.  Carolina,  sec  Thomi^son  v. 
Hodge,  S  Hawks,  318.  In  Massachusetts,  the  certificate  of  the  witness  is  received, 
UDlesa  something  suspicious  appear  on  its  face.  (Cook  v.  Holmes,  1  Mass.  R.  395.) 
Witnesws  first  subpoenaed  and  paid  by  tiie  failing  party,  were  again  subpoenaed  by 
the  prevailing  party,  and  paid,  they  concealing  from  him  the  first  payment ;  yet  the 
latter  was  allowed  his  money  so  disbursed,  on  taxation,  though  they  were  not  called 
for  him  at  the  triaL  (Benson  v.  Schneider,  1  Mooie,  76.  7  Taunt,  337,  S.  C.)  In 
N.  Carolina,  a  witness  subpoenaed  by  each  party,  is  entitled  to  compensation  from  each. 
(Peace  v.  Person,  1  Murph.  Rep.  188.)  In  England,  it  is  held  that  the  party  should 
not  be  attowed  fees  for  witnesses  which  he  has  not  actually  paid.  (Lopez  v.  De  Tes- 
tat,  3  Brod.  &  Bing.  393.)  But  clearly  that  case  cannot  be  law  where  the  witness' 
fees  are  fixed  by  statute.  The  charge  denied  in  the  case  cited  was  JS500  for  a  single 
witness. 

A  question  often  arises  on  taxation  whether  witnesses  are  not  unnecessarily  subpoe- 
naed or  examined.  In  De  BenviOe  v.  De  Benville,  (1  Bin.  46,)  the  protlionotary  tax- 
ed the  fees  of  the  plaintiflTs  witnesses,  at  81 6S.  On  motion  to  retax,  it  was  stated 
that  eight  witnesses  whom  he  had  subpoenaed  were  neither  examined  nor  called; 
and  that  two  others  were  examined  and  called  solely  by  the  defendant  In  answer,  it 
was  said  several  witnesses  were  called  to  prove  points  unexpectedly  conceded  on  tlie  tri- 
al ;  and  per  Smith  J.  "  I  examined  this  question  a  long  time  since,  and  this  was  the 
result ;  a  witness  subpoenaed  though  not  examined,  has  a  right  to  payment ;  so  if  ex« 
amined  though  not  subpoenaed.  A  party  has  a  right  to  caU  as  many  witnesses  as  he 
thinks  are  necessary  to  make  out  his  case.  Where  there  is  oppression  it  must  be  prov- 
ed, and  the  court  will  lay  their  hands  upon  it ;  but  it  is  not  to  be  presumed."  And  per 
Shippen,  C.  J.  *'  There  must  be  proof  of  oppression,  which  does  not  seem  to  be  the 
ease  here."  And  the  taxation  was  confirmed.  (3  Yeates'  Rep.  558,  S.  C.)  The  fees 
of  witnesses  attending  to  be  examined  ex  pane  will  not  be  taxed.  (Clason  v.  Shotwell, 
19  John.  Rep.  51 S.)  The  English  courts  act  on  the  same  principle  with  De  Benville 
T.  De  BenviDe.  And  vid.  Motmt  v.  Larkins,  8  Bing.  195.  In  Adamson  v.  Noel,  (2 
Chit.  Rep.  200,)  costs  finr  a  witness  subpoenaed  in  good  faith,  were  taxed  for  the  plain- 
tifl(  tliough  he  discovered  just  before  the  trial  that  the  witness  would  swear  directly 
against  him.  *'  Otherwise,"  say  the  court,  **  an  issue  would  in  ail  cases  be  to  be  tried 
before  the  master,  'vdiether  the  witness  be  material  or  not"  An  affidavit  may  be  re- 
edved  that  the  party  thought  him  materiaL.  (Hutcliins  v.  Eden,  3  Har.  &  M'Hen- 
ly's  Rep.  101.)  So  in  Rushworth  v.  Wilson,  (5  B.  &  C.  367,)  wluch  was  slander,  to 
be  tried  on  the  general  issue,  the  master  alkvwed  for  witnesses  fimm  the  country,  who 
came  to  speak  generally  to  the  character  of  the  plaintifil  The  plainti£f  withdrew  his  rec^ 
Old,  and  on  taxation  against  him,  it  was  objected  that  such  evidence  was  not  admissi- 
ble upon  that  issue.  Cur. "  If  there  were  reasonable  grounds  for  supposing  the  evi- 
dence of  the  witnesses  in  question  would  be  admissible,  the  master  might  fairly  exer- 
cise hia  discretion  in  albwii^  their  expenses  against  the  plaintifil  There  certainly  was 
imfleiffrt  dodbt  in  this  case  to  make  the  attowance  of  those  costs  proper.  (Vid.  also 
Vox-  L^  % 
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Conmionwealth  y.  Wood,  9  Bin.  414.)  In  slander,  the  plaintiff  is  entitled  to  tax  for  two 
witnesses  to  prove  the  words  and  two  (or  each  repetition  of  them.  (Bird  ▼.  Rouse,  1 
N.  Car.  Law  Repository,  384.)  The  case  goes  on  the  local  statute  of  N.  Carofina.  In 
other  respects,  upon  the  question  of  materiality,  on  taxation  the  courts  of  that  state  aet 
suhstantially  on  the  Pennsylvania  and  English  rules.  (Venable  v.  Martin,  id.  519. 
Carpenter  v.  Taylor,  8  N.  Car.  Law  Repository,  265,  generally  cited  as  a  Taylor*) 
In  N.  York,  where  the  fees  of  forty  witnesses  to  support  general  character  in  slander  were 
taxed,  being  the  number  in  attendance,  two  only  being  sworn,  the  court  reduced  the 
taxation  to  ten.  (Irwin  v.  Deyo,  2  Wend.  286.)  Fees  for  witnesses  who  do  not  [at- 
tend the  trial,  will  not  be  taxed  at  any  rate.  (Williams'  Lessee  v.  Henderson,  1  Ten- 
nessee Rep.  424.  Booth  v.  Smith,  5  Wend.  1 07, 1 09.)  And  in  South  Carolina,  a  party 
eannot  claim  costs  fi)r  the  attendance  of  a  surveyor,  after  the  first  court,  in  an  action  of 
trespass  to  try  title,  unless  he  have  subpoenaed  him.  (Nicklin  v.  Morrow,  1  Const.  Rep. 
474.)  As  to  the  compensation  of  witnesses  in  Louisiana,  see  M'Fatt's  case,  (2  Martin, 
171,)  and  Shaddock's  case,  (id.  207.)  These  rekite  to  witnesses  recognized  in  crimi- 
nal cases.  But  they  are  material  in  a  more  general  view,  in  respect  to  travel  and 
attendance.  M'Fall  was  at  New-Orleans  on  a  trading  voyage  from  Kentucky ;  and 
recognized  and  detained  till  the  trial,  not  having  time  to  go  home.  His  per  diem  fees 
were  allowed  from  the  date  of  his  recognizance ;  but  not  milage ;  the  statute  being 
^  for  every  mile  they  shall  necessarily  ride  going  and  coming."  His  necessity  of  re- 
turning home  was  not  on  account  of  his  being  detained  as  a  witness,  say  the  court 
As  to  attendance,  the  English  part  of  the  statute  allowed  "  for  each  day  they  (witness- 
es) shall  be  detained  on  the  trial  of  any  cause."  The  French  part  was,  qu'iU  »eronl 
detenus  pres  du  tribttnal ;  "  for  every  day  they  shall  be  detained  near  the  court"  The 
first,  the  court  said,  allowed  for  every  day's  actual  attendance  on  the  trial;  the 
second,  $)r  every  day's  detention.  So  the  witness'  case  came  literally  within  the  lat- 
ter part.  In  the  second  case,  afler  the  witness,  a  resident  at  N.  Orleans,  had  given  up 
her  business,  and  made  arrangements  to  remove  to  the  Havanna,  she  was  deprived 
by  the  recognizance  of  sailing  in  the  vessel  wherein  she  had  taken  passage.  The  court 
denied  the  per  diem  allowance  for  detention ;  for,  said  they,  Havanna  was  not  so  much 
her  place  of  residence  as  New-Orleans. 

In  Lonergan  v.  Roy.  ExcIl  Insurance,  7  Bing.  725,  729,  an  item  of  j&5S3  was  al- 
lowed on  taxation  as  the  expenses  and  compensation  for  loss  of  time  of  a  foreign  wit- 
ness, sent  for  in  good  faith  from  Havanna  to  England ;  though  a  commission  had  ac- 
tually issued,  on  which  he  might  have  been  examined.  And  the  expense  of-  detaining 
the  witness  in  England  was  allowed,  though  he  might  have  been  examined  on  inter- 
rogatories* S^  also  Mount  v.  Larkins,  (8  Bing.  195.)  But  the  courts  discounte- 
nance the  taxation  of  large  sums  agreed  to  be  given  to  witnesses  for  attendance. 
(Cummins  v.  Leeds,  1  Irish  T.  R.  467.) 

As  to  the  taxation  of  witnesses'  fees  in  Kentucky,  vide  EUUson  v.  Stevenson,  (6  Mon- 
roe, 271.) 

Where,  on  the  defendant's  motion,  a  cause  was  put  off,  on  the  terms  that  either  par- 
ty might  examine  the  witness  on  interrogatories,  which  was  done ;  and  then  he  was 
detained,  attended  and  was  examined  viva  voce  by  tlie  plaintijOT,  who  obtained  a  ver- 
dict, held,  that  though  the  plailltiff  might  claim  for  such  attendance,  &c  yet  the  de- 
fendant ou^t  to  be  alk>wed  his  expense  of  examining  on  interrogatories.  (Pattenon 
v.  Evans,  1  Chit.  Rep.  89.) 
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For  the  manner  in  which  a  witness  is  to  assert  his  right  to  fees  in  S.  Car.  see  Bag- 
ky  ads.  Clement,  (2  M'Cord,  344.) 

Ordinarily,  a  witness  accessihle  by  subpoena,  cannot  recover,  even  on  a  special  prom- 
iK  of  the  party  to  pay  him  for  loss  of  time  in  attending  a  trial  It  is  his  duty  to  attend 
«a  the  su^xena,  and  give  evidence,  on  being  paid  his  legal  expenses.  (Colhns  v.  Gode- 
fioy,  1  Baniw.  &  Adolph.  950.  Willis  v.  Peckham,  4  Mo.  300.)  And  see  Bayley  v. 
B^iiimont,  11  Mo.  497-8^  and  the  cases  there  cited. 


NOTE  4— p.  3. 


In  New-Tork,  every  person  who  shall  be  duly  subpoenaed,  and  fail  to  attend  m 
a  civil  action,  is  deemed  giulty  of  a  contempt,  is  liable  to  the  party  grieved  for  the  loss, 
lundrance,  and  all  other  damages  sustained  by  the  failure,  beside  forfeiting  abso- 
lutely to  the  party  grieved  $50  dollars  penalty.  (3  R.  S.  400, 1,  §  43.)  Beside,  an 
action  on  the  case  lies  at  common  law,  for  non-attendance  in  any  court,  notwithstand- 
ing the  statute  may  impose  a  fine  to  the  public.  (Hasbronck  v.  Baker,  10  John.  Repb 
ft4d.)  It  is  therefore  well  presumed  by  Judge  Conkling,  that  it  lies  for  a  default  in  the 
U.S.  courts.    (Conlding's  Pe.  364.) 


NOTE  5— p.  3. 


The  form  of  this  writ  is  the  same  as  the  common  subpoena,  down  to  the  day  of  tri- 
al, where  add,  *'  And  also  that  you  bring  with  you  and  produce,  at  the  time  and  place 
aforesaid,  a  certain  deed  or  instrument  in  writing,  bearing  date,  &c.'^  (describing  the 
thing  to  be  produced,)  ^  then  and  there  to  testify  and  shew  all  and  singular  those  things 
which  you  or  either  of  you  know,  or  the  said  deed  or  instrument,'^  (or  other  thing  de- 
seribed,)  ^  doth  import,  of  and  concerning  a  certain  cause  now  depending,  &c."  (as  in 
the  common  subpoena.)  Vide  Amey  v.  Long,  (9  East,  473,)  where  a  subpoena  to  pro- 
duce a  sheriff's  warrant  and  iostructions  upon  a  non  omUtaa  testatum  fi,  fa.  is  set  forth. 

The  ticket  is  of  course  to  be  varied  accordingly ;  and  so  of  the  subsequent  proceed* 
ings  to  punish  for  a  contempt,  or  by  action  to  recover  damages  for  not  producing  the 
paper  required.  The  service  is  in  the  same  form  as  in  the  case  of  the  ordinary  subpoe- 
na ;  fees  to  the  witoess  the  same ;  and  as  there  is  ordioarily  no  formal  default  for  not 
piod)icing  the  paper  entered  by  the  clerk,  it  is  necessary  to  state  this  fact  in  the  affida- 
vit for  obtaining  the  attachment. 

An  attachment  ad  testificandum  et  duces  tecum,  where  the  witness  appears,  but  refi]»- 
es  or  negieetB  to  produce,  seems  not  to  be  provided  for ;  though  periiaps,  on  his  being 
sworn,  and  failing  in  a  proper  case  to  produce,  the  circuit  judge  might  allow  the  plain- 
aS,  it  K^^egaiag  that  hje  acted  in  good  faith,  to  withdraw  a  juror,  as  was  aUowed  in  The 
Peo|de  V.  C.  P.  of  New-York,  8  (Cowen,  137,)  on  account  of  an  inadvertent  failure  of 
testimony ;  and  then  proceed  by  attachment,  imposing  such  terms  as  would  compel 
the  production  of  the  paper  sought  Or  perhaps  the  principle  of  Hooper  v.  Smith,  (1 
Mo.  &  M.  U5,)  aUowing  a  witness  to  be  called  before  the  juiy  are  sworn,  on  ^^*ng 
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ihe  cause,  might  be  applied  to  a  caOing  of  the  witnen ;  and,  on  his  appeatitig,  aakiog 
him  ibr  tlie  paper ;  and  on  his  admitting  its  absence,  then  proceeding  by  attachmenC 
This  practice  has  not,  however,  been  sanctioned  by  any  adjudicati(Ni. 

Ordinarily,  the  question  whetlier  tlie  witness  is  bound  to  obey,  and  produce  the  par- 
ticular paper,  will  be  considered  when  he  is  sworn,  or  when  brought  up  on  aUaehment. 
(Per  Ld.  Ellenborough,  C.  J.  in  Amey  y.  Long,  9  East,  485, 6.  Bradshaw  v.  Brad- 
shaw,  Russ.  &  Mylne,  358.) 

In  general,  a  witness  is  boimd  to  produce  a  paper,  as  he  is  to  answer  a  questioiiy 
thou^  it  may  make  against  his  interest;  and  in  all  cases,  the  court  in  its  discretion, 
and  not  the  witness,  is  to  determine  whether  he  shall  be  compelled  to  produce  it. 
They  refused  to  require  this,  where  the  object  was  to  obtain  a  paper  which  the  party 
had  agreed  should  remain  in  the  hands  of  the  witness  for  a  particular  purpose,  which 
the  object  of  the  subpoena  was  to  change.    (Bull  v.  Loveland,  10  Pick.  9.) 

For  some  of  the  cases  in  which  a  witness  having  the  custody  of  papers  cannot  be  re- 
quired to  produce  them,  see  a  subsequent  note  of  this  chapter. 

The  attorney  of  a  third  person,  holding  a  paper  as  such,  is  not  bound  to  produce  it, 
and  the  party  may  therefcve  go  into  secondary  evidence.  (Ditcher  v.  Kenrick,  1  Car. 
&  P.  356.) 

Otherwise,  where  the  court  of  chancery  ordered  a  paper  to  be  deposited' with  a  par- 
ty's attorney,  which  was  no  part  of  his  title ;  fi>r  the  party  himself  might  have  been 
compelled  to  produce  it  (Doe,  ex  dem.  Gourtail,  v.  Thomas,  9  B.  &  C.  288.)  The 
parly^s  attorney  cannot  be  compelled  to  produce  a  paper  against  him  which  was  re- 
ceived professionally,  thou^  in  respect  to  another  cause  than  the  one  on  triaL  (Par- 
ker V.  Yates,  12  Mo.  530.) 

A  deed  or  other  paper  produced  and  left  with  the  clerk  under  a  subpoena  will  be  de- 
Ih^red  out  to  the  person  to  whom  it  bek>ng8.    (Carter  v.  Graves,  1  Dev.  74.) 

As  to  particularity  of  description,  the  general  clause,  to  produce  all  letters,  papers 
and  documents  touching  or  concerning  the  matter  in  dispute,  can  hardly  be  relied  on. 
The  paper  shoukl  be  described.  Such  a  general  notice  to  an  attorney  given  with  a 
view  to  elicit  a  letter  in  lus  hands,  or  lay  the  foundation  of  oral  evidence,  was  held  in- 
sufficient by  Best,  C.  X    (France  v.  Lucy,  Ry.  &  Mo.  N.  P.  Cas.  341.) 


NOTE  6— p.3. 


Waring  v.  Warren,  1  John.  Rep.  840.  Where  a  paper,  on  whicK  the  aclkai 
is  founded,  is  in  the  possession  of  the  opposite  side,  and  the  party  hitt  not  given  notiet 
'to  produce  it,  whereby  to  entitle  himself  to  prove  its  contents,  he  will  be  nonsuited* 
(Dobbins  v.  Watkins,  Col.  Cas.  33.  R<^ere  v.  Van  Hoeaen,  19  J(4in.  Rep.  9S1,  S^  P.) 
But  a  notice  to  produce  the  former  notice  is  unnecessary.  (Eisenhart  v.  Staymaker, 
14Serg.  &Rawle,  153.) 

The  notice  will  be  insufficient,  if  it  be  entitled  in  a  wrong  cause ;  (1  Statkie's  O.  tl, 
cited  in  Stark.  Ev.  976,  note  /;)  but  I  do  not  find  the  case.  Probably  it  must  depend 
on  the  question  whether  it  will  mislead. 

Notice  to  produce  a  paper  on  the  trial  of  a  cause,  without  referring  to  any  partieu* 
lar  circuit,  is  not  spent  by  the  cause  ttot  being  tried  at  the  next  circuit,  but  extends  to 
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any  mbBequciit  tbne  of  trial,  wbenever  it  should  take  place.  (Jackson,  ex  dem.  Burr, 
▼.  Sbeannan,  $  John.  Rep.  19.)  It  seems  that  ihe  notice,  in  New-York,  must  be  in 
writing.  (Rule  10,  of  the  supreme  court,  adopted  at  Oct  term,  1899.)  The  notice 
should  describe  the  p44)er  sought ;  and  not  be  merely  in  general  terms ;  as  all  papers 
relatiz^  to  the  bill  or  debt  in  question.  (France  v.  Lucy,  Ry.  &  Mo.  N.  P.  Cas.  841.) 
But  where  a  copy  of  the  paper  required  was  annexed  to  the  notice,  though  it  appeared, 
by  the  testimony  of  witnesses,  that  the  supposed  copy  materially  di£ered  from  the  ori- 
ginal, in  one  particular,  it  was  held  that  the  notice  was  sufficient  to  entitle  the  party  to 
give  parol  evidence  of  the  original,  H  being  manifest,  from  all  the  circumstances,  that  the 
adverse  party  must  have  understood  what  paper  was  intended  to  be  reierred  to  in  the 
notaee.    (Bc^rt  v.  Brown,  5  Mass.  Rep.  1 8. ) 

The  courts  of  the  United  States  have  the  same  power,  on  motion  aAer  due  notice,  to 
compel  parties  to  produce  books  and  writings  in  their  possesion  or  power,  as  the  court 
of  chanceiy.  If  a  plaintiff  refuse  to  comply  with  an  order  to  produce  books  or  writings, 
they  have  power  to  nonsuit  him ;  and  if  a  defendant  refuse  to  comply  with  any  such  or- 
der, they  may  give  judgment  against  him  by  default  (3  R.  L.  of  U.  S.  6S,  §  15.)  The 
supreme  court  of  the  state  of  New-York  has  a  similar  power.  (3  R.  S.  199.)  If  a  par- 
ty refuse  to  comply  with  any  order  for  such  discoveiy,  the  court  may  nonsuit  him,  or 
nay  strike  out  any  plea  or  notice  he  may  have  given,  or  may  debar  him  from  any  par^ 
ticular  defence  in  rehtion  to  which  such  discovery  is  sought    (id.  900.) 

But  for  this  doctrine  at  large  see  posty  ch.  8,  §  1.  It  is  barely  hinted  at  here,  as  in 
the  text,  from  its  intimate  connection  with,  and  illustration  of  the  duce»  t€cum  process. 


NOTE  7— p.  8. 


The  act  of  euogtem  of  September  24, 1789,  sec  15,  cited  supra  in  the  last  note^ 
doea  ttot  deflignate  whether  the  notioe  shall  be  given  to  the  party  or  his  attorney.  But 
the  court  will  always  keep  the  cause  under  thdr  control  for  the  purposes  of  substantial 
justice,  and  never  sufier  either  par^  to  be  entrapped.  (Geygei^s  Lessee  v.  Geyger,  S 
Ballas,S33.) 

Li  New-Toik,  the  notice  to  produce  papers  must  be  served  on  the  attorney,  where 
one  18  empbyed.  Rule  10,  of  supreme  court,  adopted  at  October  term,  1839,  con- 
trary to  the  Engfish  rule  of  law,  which,  according  to  Starkie  and  other  writers  on  evt- 
denee,anow8  it  to  be  served  on  the- party  or  Ins  attorney.  Thecaaeof  the  Attoniey- 
Qeneral  ▼.  Le  Merdnnt,  referred  to  in  the  text,  strcmgly  intimates  that  the  notioa 
itxnM  be  to  the  attorney  in  Eng^d. 


NOTE  8— p.  4. 
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NOTE  ft— jk  4. 

The  doctrine  contained  in  the  text,  that  the  names  of  four  witnesses  only  should 
be  included  in  one  writ  of  subpoena,  is  recognized  in  the  case  of  Erwin  v.  Martin,  (3 
Wend.  Rep.  350,)  where  a  party  is  permitted  to  clmrge  for  tlie  engrossing  and  seal  of  as 
mai^  subpoenas  as  are  used,  allowing  one  to  every  four  witnesses. 


NOTE  10— p.  4. 


A  subpoena  ticket  to  appear  at  a  term  of  the  supreme  court,  though  not  mentioning 
the  place  where  it  was  to  be  held,  was  adjudged  sufficient  (People  v.  Van  Wyck,  3 
Gaines*  Rep.  933.)  And  it  will  be  good,  altliough  the  witness  ia  directed  to  at- 
tend at  the  term,  and  the  indkstment  on  which  he  was  summoned  to  testify,  was  in 
the  oyer  and  terminer,  (id.  See  &rther,  ante,  p.  3.)  But  it  is  conceived  that  in  such 
case,  if  the  error  were  calculated  to  mislead,  the  rule  would  be  different  (3  DunL 
Pr.d33. 

**  The  service  of  a  subpoena  issued  out  of  any  court,  to  compel  the  attendance  of  any 
witness,  shall  be  made  as  follows : 

1.  The  original  writ,  under  ttie  seal  of  the  court  issuing  the  same,  shall  be  exhibited 
to  the  witness. 

3.  A  copy  of  such  writ,  or  a  ticket  containing  its  substance,  shall  be  delivered  to  the 
witness. 

3.  The  fees  allowed  by  law  to  such  witness  for  travelling  to  and  returning  from  the 
place  where  he  is  required  to  attend,  and  the  fees  allowed  for  one  day's  attendance, 
shall  be  paid  or  tendered  to  such  witness."    (3  R.  S.  of  N.  T.  400.) 

The  sum  necessaiy  as  a  tender  in  the  United  States  courts  is  $1,35  for  one  day's 
attendance,  and  10  cents  fi>r  each  mile  of  the  distance  between  the  residence  of  the 
witness  jmd  the  place  where  the  court  is  to  be  held.  (3  R.  Laws  U.  S.  133,  §  6. 
ConUing's  Pr.  866.) 


NOTE  11— p.  4. 


See  Gonkling's  Pr.  365, 6.  Where  a  witness  resided  34  miles  from  the  assize  town, 
and  his  expenses  were  not  tendered  to  him  (that  is  the  act  of  serving  the  subpoena 
complete)  till  the  evening  before  the  trial,  the  court  refiised  to  grant  an  attachment 
(Holme  V.  Smith,  1  Marsh.  410.) 


NOTE  13— pw  4. 


Serving  process  not  baikbk,  is  not  an  arrest  within  the  rule.  It  is  like  a  sum- 
mons.  (Legrand  v.  Bedinger,  4  Mcnuoe,  539.)  An  arrest  on  attachment  to  compel 
payment  of  costs,  is  in  arrest  on  civil  process  within  the  rule.  But  whether  an  arrest 
on  an  attachment  where  the  court  mi^t  fine  and  imprison  be  so?  quere.  (SneDing 
▼.  Watroui,  3  Pvuge,  814.) 
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NOTE  18— p.  4. 

In  New-Tork  it  is  provided  by  statute,  that  '^  Every  person  duly  though  in  good 
fiiith  subpoenaed  as  a  witness  to  attend  any  court,  officer,  conunissioner  or  referee,  or 
summoned  to  attend  any  judge,  officer  or  conunissioner,  in  any  case  where  the  attend- 
ance of  such  witness  may  by  law  be  enforced  by  attachment  or  by  commitment,  shaD 
be  exonerated  from  arrest  in  any  civil  suit,  while  going  to  the  place  where  he  shall  be 
required  by  such  subpoena  to  attefid,  while  remaining  at  such  place,  and  while  retumr 
ing  therefrom. 

''  The  court  or  officer  before  whom  any  person  shall  have  been  in  good  faith  subpoe- 
naed to  attend  as  a  witness,  shall  discharge  such  witness  from  any  arrest  made  in  vio- 
lation of  the  last  section ;  and  if  such  court  shall  have  adjourned  before  such  arrest  was 
made,  or  before  application  Sx  such  discharge  be  made,  any  judge  of  such  court  shall 
have  the  same  power  to  discharge  such  witness. 

**  Every  officer  authorized  to  perform  the  duties  of  supreme  court  commissioner,  and 
the  first  judges  of  the  county  courts  shall  have  the  hke  authority  to  discharge  any  wit- 
ness arrested  contrary  to  the  foregoing  provisions. 

'*  Every  arrest  made  contrary  to  the  foregoing  provisions  shall  be  absolutely  void, 
and  shall  be  deemed  a  contempt  of  the  court  issuing  the  subpoena ;  and  every  person 
making  such  arrest  shall  be  responsiUe  to  the  witness  arrested  for  three  times  the 
amount  of  the  damages  which  shall  be  found  by  the  jury,  and  shall  also  be  liable  to  an 
action  at  the  suit  of  the  party  who  subpoenaed  such  witness,  for  the  loss,  hindrance  and 
damages  sustained  by  him  in  consequence  of  such  arrest 

'*  But  no  sheriff  or  other  officer  or  person  shall  be  so  liable,  unless  the  person  claim- 
iQg  an  exemption  from  arrest  shall,  if  required  by  such  sheriff  or  officer,  make  an  affi- 
davit stating, 

*'  1.  That  he  has  been  legally  subpoenaed  as  a  witness  to  attend  before  some  court  or 
officer,  specifying  such  court  or  officer,  the  place  of  attendance,  and  the  cause  in  which 
he  shall  have  been  subpoenaed ;  and 

*'  3.  That  he  has  not  been  subpoenaed  by  his  own  procurement,  with  the  intent  of 
avoiding  the  service  of  any  process ;  which  affidavit  may  be  taken  by  such  officer,  and 
when  so  taken,.shall  exonerate  such  officer  from  ail  liability  for  not  making  such  ar- 
rest"   (2  H.  S.  of  N.  Y.  402,  40S.) 

The  privilege  extends  only  to  an  exemption  from  arrest,  and  does  not  extend  to  the 
MTvioe  of  a  summons,  unless  such  service  be  made  in  the  immediate  presence  of  the 
court  (Blight  v.  Fisher,  1  Pet  G.  C.  Rep.  41.  Cobum  v.  HopkiUB,  1  Wend.  Rep. 
292.  Contra,  Halsey  v.  Stenard,  1  Southard's  Rep.  806.)  It  is  personal ;  and  if  the 
witness  waive  it  and  willingly  submit  to  custody,  he  cannot  afterwards  object  to  te 
imprisonment  as  unlawful  (Brown  v.  Getchell,  11  Mass.  Rep.  11.)  Thus,  if  he  give  a 
bond  for  the  prison  bounds,  it  is  neither  void  nor  voidable ;  the  privilege  is  waived  and 
cannot  be  set  up  as  a  defence  to  an  actk>n  on  the  bond  after  forfeiture.  (Tepton  v. 
Harris,  1  Peck's  Rep.  414.)  But  giviqg  a  bail  bond  is  not  a  waiver.  (Umted  States 
V.  Edmi,  9  Serg.  &  Rawle,  147.) 

The  witness  will  be  protected  from  arrest  on  aH  civil  process  whilst  going  to  and  at- 
tending upon  court,  with  a  reasonable  time  to  return  home  after  being  released  from 
the  obhgatioD  of  the  subpcena.    (Ex  parte  HaD,  1  l^l- ^- 37^    Bnxte  v.  Chesley, 
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4  Har.  fc  BTHen.  995.  Korris  ▼.  B^di,  3  Jo^m.  Rep^  994.  Hunt's  caae,  4  DtL  487. 
Smyth  V.  Banks,  4  id.  839.  Bours  v.  TaekeniHiii,  7  John.  Rep.  598.  Ex  parte  BTNid, 
8  Mass.  Rep.  988.    Sanibrd  ▼.  Chase,  8  Cowen's  Rep.  881.) 


NOTE  14— p.  4. 


United  States  v.  Edmi,  9  Serg.  8t  Rawie,  147,    Norris  ▼.  Beach,  9  John.  Rep. 
994.  Sanibrd  v.  Chase,  8  Cowen's  Rep.  881.  Thou^  this  has  been  holden  otherwise 
.in  Massachusetts.    M'Nid's  case,  6  Mass.  Rep.  964. 


NOTE  15— p.  5. 


The  privilege  does  not  extend  throughout  the  term  at  which  the  cause  is  mark- 
ed for  trial,  nor  wiU  it  protect  the  witness  while  engaged  in  transacting  his  private  bu- 
siness, afler  he  is  discharged  from  the  obligation  of  his  subpoena.  (Smyth  v.  Banks,  4 
DalL  899.)  But  he  is  protected  while  at  his  kxlgings,  as  well  as  while  going  to  and 
returning  fiom  court  Thus,  a  citizen  of  New- York,  who,  while  attending  the  drcuit 
court  of  the  United  States  in  Philadelphia  as  a  party,  was  subpoenaed  to  attend  the 
same  court  as  a  witness  in  another  cause,  and  aAer  the  service  of  the  subpoena,  waa 
arrested  at  his  knlgings  on  a  ca.  sa.  issued  out  of  the  supreme  court  of  Pennsylvanta, 
was  immediately  discharged  by  the  circuit  court.  (Hurst's  case,  4  Dall.  887.)  The 
party  (of  Beckenliam  in  Kent)  attended  in  London,  and  lingered  two  hours  after  he 
left  court,  and  after  he  had  caUed  at  several  places  in  Westminster  in  a  direction  up- 
posite  to  his  residence ;  but  when  arrested,  he  had  just  crossed  London  bridge  in  a  di- 
rection towards  home.  The  court  said  the  delay  miglit,  for  aught  that  was  shewn, 
have  been  devoted  to  refreshment ;  and  it  was  not  sworn  by  the  [daintifl^  on  whom  the 
ofttM  lay,  positively,  that  the  calls,  at  which  he  was  not  present,  might  not  have  been 
before  ttie  party  attended  the  court    (Selby  v.  Hills,  8  Bing.  166.) 


NOTE  16— p.  5. 


So  a  creditor  attending  the  comnussuncrs ;  and  if  he  shows  that  he  is  on  his 
way  home,  it  is  for  the  party  who  arrests  to  diow  a  deviation.  (Sell^  ▼.  Hills,  8Bi^g. 
166.)  The  object  of  his  attendance  waa.to  watch  the  proceedings,  and  get  himself  ap- 
poinled  assignee. 


NOTE  17--p.  6. 


A  witness  from  another  state  is  entitled  to  the  same  privilege  as  a  citizen  of  the 
state  where  the  court  sits.  (Norris  ▼.  Beach,  9  John.  Rep.  994.)  So  a  witness  attend- 
ing before  referees,  (Clark  v.  Grant,  9  Wendell's  Rep.  957 ;)  before  arbitrators  ap- 
{KWited by  the ptrtifi6,(Sandfoid T.Chase, 8 Cowen's R«|k 881;)  or  before  the  gens- 
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ml  sesBioiiBof  the  peace,  under  recognizaoce,  (Bouts  v.  Tuckennaii,  t  Johh^  Rep.  538.) 
So  a  witneas  attending  to  prove  a  wilL   (Norris  v.  Beach,  S  John.  Rep.  294.) 

But  if  a  witne»  is  once  lawluUy  under  arrest,  as  where  he  has  been  surrendered  in 
dischaige  of  his  bail,  he  cannot  claim  exemption  from  a  subsequent  arrest,  unless  there 
be  aome  eoUusion ;  (Davis  v.  Cummins,  3  Yeates'  Rep.  388 ;)  and  where  another  court 
has  refiiaed  to  discharge  one  of  its  own  suitors  from  arrest  on  the  ground  of  privilege, 
the  supreme  court  will  not  relieve  on  habeas  corpus.  (Commonwealth  v.  Hambright, 
4  Serg.  &  Rawle,  149.) 

The  privilege  does  not  hold  in  the  case  of  judicial  process.  (Sterret's  case,  1  DaU. 
556.  Hannum  v.  Aske^,  1  Yeate's  Rep.  35.)  But  see  Hurst's  case,  (4  DalL  387,)  con* 
tia.  The  authority  of  Sterret's  case  has  been  oAen  doubted,  both  at  the  bar  and  on  the 
beach,  though  never  expressly  overruled  in  the  federal  courts.    (4  DalL  388,  note.) 


NOTE  18— p.  6. 


The  usual  remedy  in  cases  of  breach  of  this  privilege  from  arrest,  is  by  motion 
to  the  court  or  officer  before  whom  he  is  attending,  or  the  court  by  whose  process  the 
witness  is  arrested,  to  be  discharged  from  custody.  (Hurst's  case,  4  Dall.  397.  Uni- 
ted States  V.  Edmi,  9  Serg.  &  Rawle,  147.  Norris  v.  Beach,  3  John.  Rep.  394.  Sand-  , 
find  V.  Chase,  3  Cowen's  Rep.  381.  2  R.  S.  of  N.  Y.  403.  Clark  v.  Grant,  3  Wend. 
Rep.  357.)  It  has  been  decided  in  New-York  that  notice  of  the  motion  must  be  given 
to  the  pfauBtiff  before  the  court  will  interfere ;  (Grover  v.  Green,  1  Caines*  Rep.  115 ;) 
but  it  is  conceived  that'a  different  rule  is  estabBshed  by  the  statute  above  cited. 

It  is  not  neceasaiy  that  the  witness  should  be  penonally  present  in  court  (United 
States  V.  Edmi,  9  Serg.  8t  Raii^  147.)  It  was  formerly  held  in  New- York  that  the 
witneas  should  not  be  discharged  without  filing  common  baiL  But  a  different  practice 
now  iwevaib.    (Saadford  v.  Chase,  3  Cicywen's  Rep.  381.) 


NOTE  19— p.  5. 

Or,  it  would  seem,  mider  the  command  of  an  officer  of  the  United  States.  (Mat- 
ter of  Stacy,  10  Jdbn.  Rep.  338.)  In  this  case  a  httb.  eorp»  ad  $ub.  issued  and  was  en- 
forced by  attachment  against  an  officer  of  the  United  States.  And  see  matter  of  Cail- 
Um,  (7  Cowen's  Rep.  471.)  This  was  a  similar  writ  to  iHing  up  an  enlisted  in&nt  from 
West  Pmnt ;  and  held,  the  supreme  court  had  jurisdiction  there.  Doubtless  the  same 
would  be  held  of  a  luA.  eorp.  ad  teitifieandum. 

On  iSbe  oAer  hand,  the  authority  of  the  United  States  courts  to  issue  this  writ  is  un* 
dentood  to  reach  cases  where  the  witness  is  confined  under  ttie  state  law.  (Conkiing'a 
Pr.364J 
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NOTE  ao-p.  6. 

The  form  of  this  writ,  for  the  circuit  in  New- York,  is  thus :  "  The  people  of  the 
state  of  New- York,  to  the  sherifT  of  tlie  county  of  Saratoga,  greeting :  We  command 
you,  tliat  you  have  the  body  of  E.  F,  detained  in  our  prison  under  your  custody,  as  it 
lis  said,  under  safe  and  secure  conduct,  before,  &c.  (as  in  the  subpcena,  ante,  p.  1,) 
on  the  thirtieth  day  of  November  n^xt,  by  ten  of  the  clock  in  tlie  forenoon  of  tlie  same 
day,  then  and  there  to  testify  tlie  truth,  according  to  his  knowledge  in  a  certain  cause 
now  depending  in  our  supreme  court  of  judicature,  before  our  justices  thereof)  and  then 
and  there  to  be  tried,  between  John  Doe  plaintiff,  and  Richard  Roe  defendant,  of  a 
plea  of  trespass  on  the  case,  on  the  part  of  the  plaintiff.  And  immediately  after  the 
said  E.  F.  shall  then  and  tliete  have  given  his  testimony,  before.(as  in  subpcena)  that 
you  return  him  the  said  E.  F.,  to  our  said  prison  under  safe  and  secure  conduct  And  have 
you  then  there  this  writ.   Witness,  Jolm  Savage,  Esquire,"  Slc  (as  in  the  subpoena.) 

The  writ  may  go  from  any  court  of  record  in  any  suit  or  proceeding,  to  bring  up 
any  prisoner  detained  in  any  jail  or  prison  in  tins  state,  to  testify,  unless  under  sentence 
ibr  fek>ny«  (S  R.  S.  559,  §  1.)  So  on  the  allowance  of  the  chancellor^  a  jjustice  of  the 
supreme  court  or  commisaoner.  (id.  §  3.)  The  U.  States  courts  have  also  a  statute 
power  to  issue  this  writ  (3  U.  S.  Rev.  Laws,  62,  §  14.  Ea  parte  Bollman  &  Swart- 
wout,  4  Cranch,  96.  Conkling's  Pr.  263.)  Whether  this  authority  be  not  confined  to 
the  courts  in  seasion?.   Qusre.    (Conkling's  Pr.  264.) 


NOTE  21— p.  5. 


In  New- York,  the  affidavit  must  state  the|  title  and  nature  of  tiie  suit  or  proceed- 
ing ;  and  that  the  testimony  of  the  witness  is  material  and  necessaiy  on  tiie  trial,  as  lie 
is  advised  by  coxmsel  and  verily  believes,  except  the  application  for  tiie  writ  be  made 
by  the  attorney  general  or  district  attorney.  They  need  not  swear  to  advice,  &c.  (2  R. 
S.  55^  §  2.) 

The  affidavit  may  be  in  this  form : 

"  Supreme  Court.        \  o^^^^^  ^«,i«*«.  <» 
John  Doe  v.  Richard  Roe.  \  Saratoga  county,  ss. 

John  Doe,  the  above  named  plaintiff,  maketh  oath  and  saith,  that  E.  F.  now  a  prisoa- 
er  for  debt,"  (or  any  other  cause  except  sentence  for  a  felony,  2  R.  S.  559,)  "  in  custo- 
dy of  the  sheriff  of  the  county  of  Saratoga,  is,  and  will  be  a  material  and  necessary  wit- 
ness for  this  deponent,  on  the  trial  of  this  cause,  (which  »  an  action  of  assumpsit,)  as  he 
is  advised  by  counsel  and  verily  believes :  and  this  deponent  further  saith,  tiiat  he  is  advisr 
ed  by  counsel  and  veri^  believes,  that  he  cannot  safely  proceed  to  tiie  trial  thereof  without 
the  testimony  of  the  said  E.  F. ;  and  tiiat  he  the  said  E.  F.  is  ready  and  willing  to  at- 
tend as  a  witness,  at  the  trial  of  the  said  cause,  as  tiiis  deponent  is  informed  and  believes. 

Sworn,  &c  Johk  Doe." 

This  affidavit  would  seem  to  be  sufficient,  even  at  common  law,  in  the  cases  specified 
by  the  statute,  witiiout  tiie  clause  stating  a  willingness  to  attend.  Where  the  p^rly  is  an 
actual  prisoner,  there  is  no  reason  why  he  sliould  not  be  compdled  to  attend.    (2  Stark. 
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fiv.  1 19,  note  (c)  But  the  claiise  seeme  necessary  where  the  witness  is  not  •  prisoner ; 
as  if  he  be  a  seaman  on  board  a  man  of  war ;  or  a  soldier  in  the  army ;  in  whkh.  cases 
he  riiould  be  served  with  a  subpoena,  (id.  113  in  the  text)  See  farther  as  to  the  ne- 
oesaity  and  nature  of  an  affidavit,  post. 

No  notice  is  necessary  "to  the  opposite  party.    (Conkling's  Pr.  364.)    And  the  affida- 
vit for  the  U.  S.  courts  is  the  same  in  substance  as  that  of  the  state  where  it  sits,    (id.) 


NOTE  Sa— p.  5. 


In  New-York  this  writ  is  allowable  by  the  chancellor,  a  justice  of  the  supreme  court, 
or  any  officer  authorized  to  perform  the  duties  of  such  justice.  (3  R.  S.  559,  §  S. 
Watiks  V.  Marsh,  5  Cowen's  Rep.  176.) 

For  the  common  law  authori^  of  the  court  or  a  judge  to  allow  this  writ,  eeepoit. 


NOTE  23— p.  5. 


In  New-Yor]^  this  writ  is  drawn  out  by  the  attorney,  Eke  the  subpcBna,  (see 
ante,  p.  2,)  on  a  sealed  blanks  who  carries  it  with  the  affidavit,  to  the  judge  or  com- 
missioner, by  whom  it  is  endorsed  "allowed  this  day  of  ■  '^  ,  1830."  He 
signB  this ;  and  the  process  is  then  complete. 


NOTE  24— p.  5. 

If  the  writ  be  idbwed  by  an  officer  of  competent  authority,  and  be  not  void  on 
ks  &eey  the  sheriff  is  bound  to  obey  the  writ:  (Wattles  v.  Marsh,  5  Cowen's  Rep.  1 76.) 
And  though  inegulariy  or  erroneously  issued,  he  is  bound  to  obey ;  for  it  will  protect 
him  against  an  action  for  an  escape,  (id.)  So  though  it  do  not  say  to  testify,  U 
it  have  equivalent  words,  or  do  not  directly  specify  a  place  of  return,  if  this  can  be 
gathered  from  the  whole  process ;  as  if  it  be  returnable  before  a  first  judge,  his  office 
shall  be  intended  as  the  place,  though  not  mentioned,  (id.)  Even  though  the  writ  be 
altered  af^r  it  issue,  if  this  be  without  the  sheriff's  consent,  it  will  still  protect  him.  (id.) 
So  if  it  be  issued  collusively.    (Hassam  v.  Griffin,  18  John.  Rep.  49.) 


NOTE  25— p.  5. 


A  sheriff  is  bound  by  this  writ,  to  bring  up  one  in  execution  in  a  civil  suit,  on  be- 
ing tendered  the  expenses  of  bringing  up  and  returning  the  prisoner.  (Noble  v.  Smith, 
5  John.  Rep.  357.)  Milage  is  computed  both  going  and  returning ;  (Utica  Bank  y. 
Kibbe,  7  Cowen's  Rep^  424 ;)  otherwise  now.  The  computation  is  12i  cents  per  mile, 
reckoned  only  firom  the  jail ;  $1,50  for  bringing  upland  $1  per  day  attendance,  besides 
actual  necessary  expenses.  (2  R.  S.  646.)  And  the  same  in  the  courts  of  the  United 
States.    (3  U.  S.  Laws,  133.    Conkling's  Pr.  264.) 
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On  a  Aa&.  teirp.  to  the  aheriffof  Dutchees,  oA  9etL  before  a  referee  in  the  city  of  N. 
Y.,  the  eheriff  deputed  B.  to  execute  it  B.  brou^t  H.  the  witoeee,  to  the  city  on 
Monday,  and  the  reference  was  adjourned  to  Wednesday.  On  Thursday  H.  was  re* 
turned  to  the  sheriff  of  Dutchess ;  but  while  at  N.  Y.,  H.  was  seen  at  different  times  at 
several  places  on  his  own  business,  unaccmnpanied  with  B.  but  without  B.'s  permission ; 
and  he  considered  himself  in  the  charge  and  under  the  direction  of  B.  The  court  said 
there  was  no  unneceesaTy  delay  in  bringing  H.  back.  The  indulgence  does  not  con- 
stitute an  escape.  (Hassam  v.  Griffin,  18  John.  Rep.  48.)  And  they  cited  the  rcsoliH 
tion  mentioned  in  Boynton's  case,  where  fron(i  an  inn  at  Smithfield  on  liis  way  to  the 
K.  B.  Westminster,  on  hab.  corpus^  the  prisoner,  who  was  in  execution,  went  of  his 
own  head  to  Southwark ;  but  returned  to  the  sheriff  next  morning ;  and  holden  no  es- 
cape. (3  Rep.  44.  Dalt  Sheriff,  141,  S.  C.)  «  For,"  says  Dalton,  "  the  command- 
ment of  the  writ  is  performed,  sc  to  have  the  body  in  court  at  such  a  day ;  and  in 
such  a  case  the  sheriff  may  go  and  take  what  way  or  place  he  shall  think  to  be  most 
sure  and  safe  for  himself,  and  to  carry  his  prisoner."  The  case  mentioned  iz^  8  Rep.  it 
Bennett  v.  Halsey  et  outers,  (Moore,  357.)  There  it  appears  that,  at  8  o'ck)ck  at 
night,  the  prisoner  escaped  from  the  gaoler  and  was  gone  into  Scuihwmk  ail  night. 
On  audita  querela  by  tlie  prisoner,  adjudge  pro  defendente.  In  Moredell  v.  The  Mar- 
slial  of  the  King's  Bench,  (1  Mod.  116,)  on  hab.  eorp.  ad.  test,  for  the  assises  at  Wells, 
to  carry  a  prisoner  who  was  in  execution  at  London,  he  went  down  too  long  before 
hand  and  stayed  too  long  after  tlie  assizes ;  and  went  60  miles  beyond  Wells,  before  he 
returned  to  LoncTon.  Hale,  C.  J.  "  If  an  hab.  corp.  be  granted  to  bring  a  person  into 
court,  and  the  sheriff  let  him  go  into  the  country,  it  is  an  escape.  And  tliough  he  be 
not  bound  to  bring  him  the  direct  way,  because  he  may  be  rescued,  yet  he  ought  not 
to  carry,  him  round  about  a  great  way  for  the  accommodation  of  the  party.  If  he  doth, 
it  is  an  escape ;  but  by  this  evidence  you  let  him  go  back  tliree  score  miles,  to  which 
there  is  no  answer.  We  are  made  the  engines  of  doing  all  the  mischief  if  this  shall  go 
unpunished  ;•  being  by  colour  of  an  hab.  corpJ*'  So  that  this  was  the  case  of  a  volun- 
tary escape ;  not  like  tliat  in  Moore  &  Johnson.  So  letting  a  man  that  was  arrested 
go  to  the  next  house,  which  was  situate  in  another  jurisdiction,  was  hebl  to  be  an  escape* 
(Note  (6)  to  the  case  cited  from  1  Mod.)  The  sheriff  ought  not,  under  colour  of  this  writ^ 
to  let  prisoners  go  at  large.  Such  permission  is  an  abuse  of  the  writ,  and  an  escape 
in  tlie  keeper  of  the  prison.  The  writ  must  be  delivered  to  the  sheriff  before  the  wit- 
ness is  brought  out  of  prison.  And  per  Powell,  J.  '^  If  a  hd>.  eorp.  is  delivered  to  the 
sheriff  in  July  to  bring  a  man  in  execution  to  tlie  common  pleas  the  next  Michaelmas 
term,' the  sheriff  may  take  a  reasonable  time,  of  which  the  court  will  judge  according 
to  the  circumstances ;  but  he  cannot  bring  him  out  of  prison  and  keep  him  out,  all  the 
vacation."  (Holroid  v.  Liddle,  Ld.  Raym.  241.)  The  above  cases  and  authorities, 
with  one  exception,  are  mentioned  by  the  supren^e  court,  and  recognized  in  Hassam  ▼. 
Griffin ;  and  being  thus  sanctioned,  I  have  given  them  a  little  more  at  large  than  they 
are  found  in  the  opinion.  The  supreme  court  go  on  to  say  that  if  a  sheriff  in  yieklmg 
obedience  to  a  habeas  corpus,  necessarily  take  the  prisoner  out  of  his  county,  but  return 
with  him  when  the  exigency  of  the  writ  is  answered,  without  unnecessary  delay,  he 
H  not  guilty  of  an  escape,  though  the  prisoner  of  his  own  head  should  stroll  about; 
and  sometimes  be  out  of  the  sheriff  *s  view.  They  were  not  satisfied,  if  the  sheriff 
should  permit  him  to  go  out  of  his  si^t  while  he  had  him  under  the  Ao^Mt  eorput, 
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pnyvided  there  was  no  uimeceesaTy  dday,  that  this  indulgence  would  he  tn  escape. 
The  habem  eorpm  relieves  the  prisoner,  temporarilyi  from  the  duress  of  impiisomnent 
under  the  execution.  If  B.  had  gone  ahout  with  H.  on  the  husiness  of  the  latter,  it 
would  not  be  contended  that  it  was  an  escape ;  and  it  made  no  difference  whether  B. 
WM  present  or  not 


NOTE  26— p.  6. 


In  such  a  case,  and  in  any  other  ^^where  it  is  certain  or  probable  that  the  per- 
sonal attendance  of  the  witness  cannot  be  procured  at  the  trial,''  be  may  be  examined 
in  New-Yoik  <m  an  order  to  take  his  testimony^  de  bene  e$$e  ;  the  law  and  forms  of 
which  proceeding  may  be  seen  at  length  in  Jackson  ex  dem.  Green  v.  Kent,  (7>  (3ow- 
en's  Rep.  59.)  A  similar  remedy  is  now  given  by  statute,  (3  R.  S.  S91,)  in  case  of 
sickness  or  intended  absence  only ;  but  that  statute  does  not  negative  the  conunon  law 
power  to  grant  the  order  in  all  oihesr  cases  resting  on  the  like  principle.  (See  Mum- 
ford  Y.  Church,  1  John.  Cas.  147,  and  Wait  v.  Whitney,  7  Cowen's  Rep.  69.)  In 
tiiese  cases  such  sn  examination  was  aUowed  of  one  witness  who  came  frwn  anotiier 
state,  and  another  who  came  from  Canada,  on  request,  to  be  examined.  In  Packard  t« 
Hill,  (7  Cowen's  Rep.  499,)  the  court  say :  <<  One  important  object  of  these  examina- 
tions is  to  enable  the  party  to  secure  evidence  at  any  time  in  the  progress  of  the  cause^ 
to  be  used  on  the  trial,  if  the  witness  diall  happen  tben  to  be  without  the  jurisdietion  of 
the  court,  or  tmMe  to  obey  iUftoteuJ* 

The  revisers  admit,  in  their  report,  that  the  proviskxns  of  the  statute  are  taken  fVom 
the  cases  ched ;  and  from  another  previous  statute. 

The  case  of  inability  to  attend,  from  imprisonment,  is  expressly  provided  fo  by  the 
90th  section  of  the  judidary  act  of  the  U.  S.  of  Sept  Mh,  1789.  (3  U.  &  Rev. 
Lftw%67to69$  andsee/Mfl. 


NOTE  ft7— p.  6. 


By  3  R.  S.  559,  §  8,  a  writ  of  habeas  eorpue  ad  te$iifkandum  may  be  issued  by  the 
chanceUor,  a  justice  of  the  supreme  court,  or  any  other  officer  authorized  to  perform  his 
duties,  upon  the  applicatx>n  of  any  party  to  any  suit,  pending  before  any  officer,  or 
body,  who  may  be  authorized  to  examine  witnesses  in  any  suit  or  proceeding.  (3  R. 
8.  559,  §  3.  And  vid.  Wattles  v.  Marsh,  5  Cowen's  Rep.  176.)  The  application  is  to 
be  conducted  substantiaUy  in  the  same  way  as  where  the  cause  is  in  a  court  of  re- 
cord. (Yid.  ante,  p^  18, 19b)  £.  g.  to  bring  up  an  insolvent  to  testitify,  the  affi- 
davit may  be  thus : 

Saratoga  county,  as.  Richard  Roe  maketh  oath  and  saith,  that  O.  P.  hath  made 
application  upon  the  statute,  part  second,  chapter  5,  title  1,  to  the  Hon.  Samuel  Young, 
Esq.  first  judge  of  said  county,  for  a  discharge  from  his  debts ;  and  that  said  applica- 
tion Is  appointed  to  be  heard  by  the  said  first  judge,  at  his  office  in  Ballston,  on  the 
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7th  day  of  December,  1S3S,  at  10  A.  M.  That  the  said  O.  P.  is  now  confined  in  the 
jail  of  Uie  said  county  upon  civil  process ;  and  not  upon  sentence  for  any  febny ;  that 
this  deponent  is  a  creditor  of  said  O.  P.,  and  intends  to  oppose  his  said  discharge ;  and 
is  advised  by  counsel  and  verily  believes,  tliat  the  testimony  and  examination  of  said 
'  O.  P.  will  be  material  and  necessary  to  this  deponent,  on  the  said  hearing. 

Sworn,  &C.  Richard  Roe. 

The  writ  is  tested  like  that  for  the  circuit,  ante,  p.  18 ;  and  is  returnable,  &c.  thus : 
^  Before  Samuel  Young,  Esq.  first  judge  of  the  county  of  Saratoga,  at  his  ofiice  in  the 
town  of  Ballston,  in  said  county,  on  the  7th  day  of  December  next,  at  10  o'clock  in  the 
forenoon  of  that  day,  then  and  there  to  testify  and  answer  to  those  things  that  may 
be  required  of  the  said  O.  P.  ptkrsuant  to  the  statute  concenung  the  discharge  of  in- 
solvent debtors  from  their  debts,  and  their  persons  from  imprisonment,  touching  liis 
application  for  such  discharge.  And  immediately  after,  &c"  (as  in  the  habeas  cor- 
pus, ante,  p.  18.) 

See  Watties  v.  Marsh,  (5  Cowen's  Rep.  176,)  and  the  form  there  ^ven  in  such  a 
case,  and  sanctioned  by  the  court  That  case  held  that  though  no  affidavit  mas  made, 
yet  the  sheriff  was  protected. 

The  writ  was  endorsed,  <*  Allowed  December  16th,  183d.  J.  Forman,  first  judge 
of  Onon.  com.  pleas,  a  counseUor,  &c'' 

In  Wattles  v.  Bfarsh,  the  writ  was  allowed  at  chambers,  by  a  commissioner  having 
power  to  do  the  chamber  duties  of  a  justice  of  the  supreme  court ;  and  though  the 
prisoner  was  in  on  a  ca.  m.,  was  sanctioned  as  valid  at  the  common  law.  Previous  to 
that  case,  this  power  was  a  disputed  one,  though  it  had  pervailed  in  practice.  (Has- 
sam  V.  Griffin,  18  John.  Rep.  48.  In  Adams  &  ■  ■  ,  (9  Keb.  51,)  on  applying  to 
B.  R.  for  a  habeas  corpus  to  testify  at  nisi  piius  in  Middlesex,  it  was  granted ;  but 
**  Hale,  Gh.  J.  said  he  never  would  grant  it  in  his  chamber,  being  but  as  a  private  per- 
son ;  and  the  party  may  escape,  which  would  be  remediless."  Previous  to  this,  the 
power  was  totally  denied  even  to  the  court  to  grant  a  habeaa  eorput  ad  teUifieandum 
to  bring  up  one  in  execution,  because  it  seemed  to  be  an  escape,  (Comb.  17,^47;) 
though  it  was  agreed  that  it  was  grantable  for  one  in  custody,  on  mesne  process,  (id. 
47.)  But  the  power  to  bring  up  one  in  execution,  was  asserted  by  Lord  Mansfield 
in  Rex  v.  Burbage,  (3  Burr.  1440 ;)  though  the  writ  was  denied,  because  the  motion 
(which  was  in  open  court)  appeared  to  be  a  contrivance  to  liberate  the  prisoner.  Tlie 
matter  of  Prjce,  (4  East,  587,)  was  the  case  of  tliis  writ  being  granted  by  tlie  court  to 
bring  up  a  prisoner  in  execution  for  a  fine  and  on  civil  process,  in  order  to  testify  before 
a  committee  of  the  house  of  commons*  But  the  court  proceeded  cautiously  or- 
dering notice  to  tlie  attorney  general  and  to  creditors,  before  they  would  grant  the 
writ  The  supreme  court  of  Connecticut  granted  this  writ  to  bring  up  a  debtor  from 
prison.  (Kirby,  137.)  It  has  long  been  the  practice  in  New-York  for  a  judge  or  com- 
missioner to  allow  this  writ  at  chambers  in  various  cases  of  commitment,  (1  Dunl.  Pr. 
613 ;)  but  this  practice  was  never  sanctioned  by  authority  in  that  state  to  such  an  ex- 
tent as  in  the  case  of  Wattles  and  Marsh.  This  decision  seems  fully  justified  by  Rex 
V.  Roddam,  (Cowp.  672 ;)  which  gives  the  form  of  the  affidavit,  and  the  practice  of 
Ld.  Mansfield  at  chambers  :  So,  by  The  King  v.  Layer,  (Fortescue's  Rep.  396,)  on 
motion  for  a  habeas  corpus  to  bring  up  Lds.  Orrery,  jyorth  and  Qrayf  then  in  the 


•  • 


Ck  1.]  Cfihe  Attendance  of  fViineiseB.  tS 

tower  on  a  charge  of  high  treason,  ad  testificandum.  The  conrt  required  an  affidavit 
that  they  were  material  witnesses.  Eyre,  J.  said  he  never  granted  one  at  his  cham- 
bers, in  a  civil  case,  without  such  an  affidavit ;  and  agreed  a  judge  might  grant  one  at 
his  chambers,  in  a  civil  case,  on  affidavit  But  without  affidavit,  the  court  said  they 
might  deliver  all  the  gaols  in  England  on  a  hare  surmise.  On  the  trial  of  Sir  John 
Friend,  (4  St.  Tr.  599,)  being  called  on,  at  the  old'  Bailey,  he  applied  lor  a  rule  that 
Courtney,  a  prisoner  in  the  gate  house,  should  be  brought  up  to  testify.  The  case 
was  one  of  hif^h  treason ;  and  Ld.  Holt,  Ch.  J.  told  him  he  should  have  sent  befi>ie5 
the  last  night  or  in  the  morning,  when  a  writ  of  hd>ea»  eorpu$  ad  teoifieandmn  might 
have  been  got  ready ;  that  he  should  have  had  a  warrant  for  the  writ;  but  the  diief 
justice  then  directed  Mr.  Mason,  his  clerk,  to  prepare  the  warrant  for  the  habeas  cor- 
pus to  bring  Courtney  immediately.) 
Tlus  writ  may  be  issued  by  the  courts  of  the  United  States,  (9  U.  S.  Laws,  0S,  % 

§  14,)  and  is  grantable  by  the  justices  of  the  supreme  court,  and  judges  of  the 

tract  court    (id.)   The  form  is  directed,    (id.  78.) 


N0TE2S— p.  6. 

A  person  in  court,  who  has  not  been  subpoenaed,  is  a  mere  stander  by ;  and  not 
obfiged  to  be  sworn  in  a  civil  cause.  Though  otherwise,  in  a  proceeding  by  indict- 
ment (Rex  V.  Sadler,  4  Car.  &  P.  318.)  As  to  a  civil  cause,  the  former  doctrine  was 
holden  of  a  witness  upon  whom  a  subpoena  had  been  served,  but  the  money  not  ten- 
dered. He  came  to  court,  where  the  requisite  money  was  tendered ;  but  he  then  re- 
fused to  be  sworn ;  and  holden  rightly.  .  (Bowles  v.  Johnson,  1  W.  BL  Rep.  86.)  Lee, 
Ch.  J.  said,  in  this  case,  that  a  tender  must  be  made  at  the  time  of  serving  the  sub- 
poena, in  order  to  warrant  an  attachment  or  an  action.  (Fuller  v.  Prentice,  1  H.  BL 
49,  S.  P.)  This  strictness  seems,  however,  to  have  been  relaxed  in  a  subsequent  case ; 
where  it  was  said  the  whole  money  need  not  be  tendered  at  the  time  of  service,  though 
it  must  be  in  sufficient  season  to  enable  the  witness  to  attend.  Where  he  lived  24  miles 
distant,  and  the  tender  was  not  till  the  evening  before  trial,  though  the  subpoena  was 
served  in  season,  tlie  court  denied  an  attachment  (Holme  v.  Smith,  I  Marsh.  410.) 
And  Mr.  Archbold  says,  if  he  be  in  court  at  \^estminster  or  London,  and  live  within 
the  bills  of  mortality,  he  may  be  then  served.  (1  Archb.  Pr.  150.)  And  it  is  said  in 
Bac  Abr.  Evidence,  (D.)  that  the  court  will,  in  certain  cases,  wait  till  a  subpoena  be 
piocuied ;  and  the  witness  may  waive  expenses  by  accepting  less.  Thus  payment  of 
a  shilling  and  a  promise  to  pay  the  residue  of  the  fees,  which  the  witness  accepted  as 
sufficient,  was  holden  enou^i.in  an  action  upon  5  Eiiz.  (Goodwin  v.  West,  Cro. 
Car.  532,  540.)  Tlie  same  case  is  reported  in  March  IS,  where  it  appears  the  witness 
lived  60  miles  from  court  Yet  because  she  accepted  the  shilling  and  the  promise,  she 
was  bound  to  attend ;  and  by  parity  of  reason  would  have  been  liable  to  an  attachment 
accoiding  to  Bowles  v.  Johnson.  As  to  the  manner  of  tendering  mon^,  and  what 
shall  be  a  good  tender,  see  vd.  2,  on  the  subject  of  tender  generally. 
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NOTE  ^»— p.  7. 
See  ante,  note  d. 


NOTE  SO— p.  7. 

The  motion  for  the  attachment  at  har  must  be  made  within  the  teim  miooeeding  the 
tnaL    (Thorpe  ▼.  Gieboume,  U  Mo.  55.) 

For  the  mode  of  obtaining  and  proceeding  on  an  attachment  at^nin  priua,  vide  ante, 
p.  3^  el  M9.  In  New-Jeney,  it  is  held,  that  before  an  attachment  shall  be  granled,  it 
must  appear  that  process  has  been  strictly  and  legally  served  on  the  witness,  and  that 
his'diaobedienoe  must  be  such  as  to  indicate  a  designed  oontem^  of  the  aiithori^  of  the 
court    (State  v.  TrumbuU,  1  South.  Rep.  199.) 

In  New- Yo^  if  a  witness  merely  disc^y  a  subpoena,  the  court  win,  in  the  first  pboe^ 
grant  a  rule  to  shew  cause.  ( Jadwm  v.  Mann,  S  Cain.  Rep.  93.  This  m  the  nde^ 
ako,  in  Virginia.  (Morris  v.  Creel,  1  Yir.  Cas.  338.)  But  where  he  positively  refuses 
to  obey,  an  attachment  will  be  granted  in  the  first  instance.  (Andrews  v.  Andrews,  S 
John.  Cas.  109.  CoL  Cas.  119,  S.  C.)  The  U.  S.  North.  Dist  Court  foUows  tiie 
N.  Y.  Practice.  (Conkling's  Pr.  S66.)  Thouf^  oth^  U.  S.  (krarts  wiU  grant  an  at- 
tachment in  the  first  instance,  where  the  witness  merely  neglects  to  obey  the  subpoena, 
3ret  they  say  the  practice  must  be  strict  in  iSbe  previous  stages  of  the  business,  and  all 
the  documents  upon  which  the  attachment  is  asked,  must  be  filed  with  the  cooit,  before 
It  can  be  awarded.  United  States  v.  Caldwell,  3  DaS.  393, 4, 6.)  But  a  witness  msy 
by  his  own  act,  dispense  with  the  legal  forms  of  serving  a  subpoena,  and  will  be  under 
contempt  for  non-attendance*    (Feree  v.  Strome,  1  Yeate's  Rep.  303.) 

In  New-Yoffk,  there  is  •  statutory  provision,  that  eveiy  penon  who  shall  be  dcdy  sub- 
poenaed to  attend  as  a  witness,  any  court  within  the  state,  or  to  attend  any  officer  of 
any  court  of  record  empowered  to  receive  evidence,  or  any  comnuasicHier  aiqiointed 
by  such  court  to  take  testimony,  or  any  referees  appointed  by  such  court  to  hear  nny 
cause  or  matter,  shall  be  bound  to  attend,  according  to  the  command  of  such  subpoena; 
and  for  eveiy  ftulure  so  to  attend,  without  a  reasonable  excuse,  shall  be  deemed  gmlty 
of  a  contempt  of  the  court  out  of  which  such  subpoena  issued.  (3  R.  S.  400.)  As  to 
what  dudi  be  considered  as  being  duly  subpoenaed,  see  ante,  p.  14.  It  is  abo  pro- 
vided that  every  court  of  record  shall  have  power  to  punirix  aB  persons  summoned 
as  witnesses,  for  refusing  to  obey  such  summons,  or  to  attend  or  be  swwn,  or  answer 
as  such  witness,  by  fine  and  imprisonment,  or  either.  (3  R.  S.  534,  5.)  When  the 
contempt  is  committed  in  the  immediate  presence  of  the  court,  the  witness  may  be  pun- 
ished summarily.  (3  R.  S.  535.)  The  court  may  also  in  all  cases  of  disobedience  or  re- 
fusal to  answer,  or  be  sworn,  either  grant  an  order  on  the  party  accused,  to  shew  cause, 
at  some  reasonable  time  to  be  therein  specified,  why  he  should  not  be  punished  for  the 
alleged  misconduct,  or  may  issue  an  attachment  to  arrest  such  party,  and  to  Mng  him 
before  sudi  court,  to  answer  for  such  misconduct    (3  R.  S.  536.) 

There  is  no  respect  ofpersons,  in  regard  to  a  subpoena.  Ifiasuedtoa  judge  or  justice, 
who  disobeys,  the  proceedings  wis  be  more  strict  against  them,  than  against  those  whose 
offices  do  not  so  strictly  point  out  their  duty.  (United  States  v.  CaldweU,  3  DaL  833.) 
A  member  of  congress  is  not  exempt  from  the  service,  or  the  obligations  of  a  subpoena 
and  the  court  wiU  not  interfere  to  m»ke  personal  application  to  members  to  attend  aa 
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(United  States  v.Cooper«  4  DaO«S41.)  And  an  attachment  will  lie  against 
Iiim  ibr  not  ob^ing  a  subpcena,  if  lie  k  not  attending  a  session,  gi»ng  to  or  returning 
from  congress.    (Respublica  v.  Duane,  4  Yeate's  Rep.  347.) 

An  attachment  will  not  lie  against  the  printer  of  a  newspaper,  fi>r  not  producing  par 
pen  containing  the  advertisementB  of  county  conunissionen  under  a  ndipcena  dncet  U* 
OMi.  If  a  party  wishes  to  prove  the  contents  of  a  newspaper  he  must  buy  it,  or  get 
it  the  best  way  he  can.  The  printer  is  not  bound  to  attend  with  it  (Lessee  of  Ship- 
pen  ▼•  Wdb,  3  Yeates'  Rep.  360.) 

A  paper  submitted  to  the  executive  council  of  Virginia,  for  the  purpose  of  enaUiqg' 
H  to  peHbrm  its  executive  functions,  ought  not  to  be  withdrawn  by  the  deik  without 
Ae  order  of  the  council,  and  therefore  no  attachment  should  be  awarded  against  the 
deik  for  raining  to  obey  a  wbpuBna  dueet  tecum  commanding  him  to  produce  thatpifc- 
per  to  be  read  in  evidence.    (Morris  v.  Creel,  3  Yirg.  Cas.  49.) 

A  witness,  refusing  to  testify  respecting  a  dud  about  to  take  place,  when  caDed  on 
by  a  judge  out  of  court,- may  be  committed  for  a  contempt,  whether  the  party  accoaed 
m  before  the  judge  or  not    (Commonwealth  v.  Jones,  1  Yirg.  Cas.  370.) 

Using  means  to  prevent,  or  preventing  a  witness  from  attending  court,  who  had 
been  duly  summoned,  is  a  contempt  of  the  court,  which  may  be  punished  by  infonaifc- 
tkm  or  attachment    (Commonwealth  v.  Freely,  3  Yirg.  Cas.  1.) 

A  rule  upona  par^  to  shew  cause  why  an  attachment  should  not  issue  against  him 
for  a  contempt,  must  be  served  personally ;  but  if  he  evades  the  service,  or  other  dr- 
cumstanoes  render  it  proper,  the  court  will  order  that  service  at  his  last  place  of  abode 
shall  be  suflicient  (Hollingsworth  v.  Duane,  Wallaoe^  141.)  And  where  he  k  pfe»- 
ent  in  court,  there  is  no  occasion  to  make  the  rule  for  thS  attachment  absolute,  but  the 
court  may  immediatdy  proceed  to  pronounce  sentence.  (ReqwibUca  v.  Oswald,  1 
DaL838.) 

An  attachment  against  a  witness,  issuing  out  of  the  circuit  court  of  the  United  Staitea 
most  be  served  by  the  marshal    (United  States  v.  Caldwell,  4  DalL8S4.) 

If  the  partjr,  against  whom  an  attachment  for  a  contempt  has  issued,  discharge  him- 
self of  the  contempt,  by  his  affidavit  jsnd  answers  to  interrogatories,  no  further  proceed- 
ii^canbe  had  against  him  cm  the  attachment;  but  if  perjuiy  appear,  he  will  be  recog- 
nised to  answer  for  the  crime.  (United  States  v.  Dodge,  3  GaJlison,  319.  Jackson 
▼•  Smith,  5  John.  Rep.  115.) 

Motions  and  affidavits  for  attachments  in  civil  suits  are  proceedings  on  the  civil  side  of 
the  court,  until  the  attachments  issue,  and  are  to  be  entitled  in  the  names  of  the  parties; 
but  as  soon  as  the  attachment  issues,  the  proceedings  are  on  the  criminal  side.  (Uni- 
ted States  v.  Wayne,  Wallace,  134.  Folger  ▼.  Hoogland,  6  John.  Rep.  336.  Matter 
of  Bronson,  13  John.  Rep.  460.) 

A  witness  was  served  with  a  subpoena  on  the  3d  of  July  to  attend  on  the  3d,  (the 
day  before.)  Thesubpcena  was  dated  the  18th  day  of  the  precedmg  June.  Nonotioa 
was  given  that  the  cause  had  not  been  tried  on  the  3d  July.  The  witness  failed  to 
attend.  On  a  rule  to  shew  cause  why  an  attachment  should  not  issue,  it  was  discharg- 
ed, but  without  costs.    (Alexander  y.  Dixim,  1  Bing^  365.) 

In  New-Yovk  this  proceeding  is  probably  rendered  more  speedy  and  e&ctual  than 
fonneriy,by  the  statute  of  April  16, 18S(),  ch.  185,  by  which  such  non-enumerated  bii- 

VoL.1.*  4 


26  Ofthe.ittendaticeoJlVitimics.  [CIi.  1. 

8ine88  as  the  supreme  oauit  shall  by  rule  direct,  may  be  heard  and  decided  in  vaca6oo. 
Motions  relating  to  attachments  are  non-enumerated.  (Ruie  47th  of  October  tenn, 
1829.)  And  by  rule  of  May  37th,  1 890,  all  non-enumerated  motions,  except  those  spe- 
cially mentioned,  (including  ^  motions  in  proceedingB  tipoft  attachment,")  are  to  be 
heard  on  the  Tk^nday  succeeding  the  1st  and  Sd  Tuesdays  of  each  month.  Probably 
all  the  rules  Umdmg  to  the  attachment  may  be  taken  on  either  of  these  days,  though  I 
am4iot  aware  what  has  been  the  construction  of  the  rule  in  this  respect  I  infer  it  not 
only  from  the  wards  of  the  exception,  but  because  tliere  can  be  no  reason  for  confining 
the  preliminary  pn>ceedings  to  the  term.  When  the  writ  goes,  and  not  till  then,  it  be- 
comes a  term  buriness,  from  the  circumstance  that  a(l  attachments  must  be,  if  issued  in 
term,  tested  on  a  day  in  tliat  term,  and  returnable  on  a  day  in  that  or  the  next  term, 
or  if  issued  in  vacation,  must  be  tested  on  any  day  in  the  preceding,  and  returnable  on 
some  day  in  the  succeeding  term.  (3  R.  S.  197,  §  5.)  It  is  returnable  '^  Before  our 
justices  of  our  supreme  court  of  judicature,  at  the  capitol  in  the  city  of  Albany,"  *'at 
the  City  Hall  of  the  city  of  New-York,"  or  "  at  the  academy  in  the  town  of  Utica,"  ac- 
cordingly as  the  return  term  shall  be  held  at  either  of  these  places ;  (id.  198,  §  9 ;)  and 
tested  in  the  name  of  the  chief  justice,  or  if  there  be  no  chief  justice,  in  the  name  of  any 
otherjustice  of  the  supreme  court    (id.  §  10.) 

The  proceedings  detailed  in  respect  to  an  attachment  at  the  circuit,  ante,  p.  3,  et  «eg. 
note  9,  will  apply  to  proceedings  at  bar  changing  what  should  be  changed,  according 
to  tlie  above  directions,  and  the  nature  of  the  case. 

But  as  this  is  very  much,  and  sometimes  solely  in  the  nature  of  a  penal  proceeding, 
the  common  law  rules  more  emphatically  apply.  Tlie  more  usual  couise,  we  have 
seen,  is  to  begin  by  a  rule  to  shew  cause.  This  may  or  may  not  be  done,  in  the  dia^ 
cretion  of -the  court,  as  to  a  de&ulting  witness.  (2  K.  S.  535,  §  3,  in  connection  with 
the  same,  536,  §  5.)  The  affidavit  should  state  tliat  the  witness  was  duly  called  at  the 
trial.    (Malcom  v.  Ray,  3  Moore,  3SS.) 

The  rule  iM^  or  to  shew  cause,  is  thus : 

**  Supreme  Court. 

John  Doe       )     ^^  Thursday  next  after  the*  1st  Tuesday  ofDecemcer,  1830. 
V.  >     Upon  reading  the  affidavit  of  Joshua  Bliven  it  is  ordered  that 

Richard  Roe,  5  e.  F.  upon  notice  of  this  rule  and  a  copy  of  the  said  affidavit  to  be 
given  to  and  served  on  him,  shall,  upon  Thursday  next  after  the  3d  Tuesday  of  Decem- 
ber instant,  at  the  capitol  in  the  city  of  Albany,  shew  cause  why  an  attachment  of  con- 
tempt should  not  be  issued  against  him  for  his  non-attendance  as  a  witness  in  tliis  cause, 
on  the  behalf  of  the  plaintifii  at  the  last  circuit  court  holden  for  tlie  county  of  Saratoga, 
pursuant  to  a  subpoena  served  on  him.    Upon  motion  of  Mr.  Warren,  of  counsel  for  the 

plaintiff.  By  the  Court. 

J.  K.  Paige,  ClTc." 
W.  L.  F.  Warrew,  Att'y  for  plaintiff. 

Affidavit  of  Service. 
"  Supreme  Court. 

John  Doe       \     Saratoga  County,  ss.    William  L.  F.  Warren,  attorney  for  the 

V.  I  plaintiff,  raaketh  oath  and  saith,  that  he^did,  on  the  9th  day  of  De- 

~  Richard  Roe,    ^  cember,  instant,  (8  days  excluswe  before  day  of  shewing  cause.  Rules 
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4»  and  est  of  Oct,  term^  1839,)  serve  £.  F.  with  a  true  copy  of  the  rule  hereto  annexed 
and  of  the  affidavit  on  which  the  same  was  founded,  by  delivering  the  same  to  him 
personally,  and  at  the  same  time  shewing  him  the  said  original  rule. 
Sworn,  &c  W.  L.  F.  W." 

If  the  defendant  keep  out  of  the  way  to  avuid  service,  tlie  court  will  make  a  rule  that 
leaving  it  for  tl^ witness  at  his  last  and  most  usual  place  of  abode,  shall  be  good  service. 
(2  Archb.  Pr.  2^.    Hollingworth  v.  Duane,  Wallace,  141.) 

Rule  Absolute. 
\     "  Upon  reading  the  rule  made  in  this  cause,  on  Thursday  next  af- 
Title  as  above.  >  ter  Uie  1st  Tuesday  of  December,  1830,  and  upon  hearing  Mr.  War- 

'  ren,  of  counsel  for  tlie  plaintiff,  and  Mr.  Ellsworth,  of  counsel  for  £• 
F.  it  is  ordered  that  an  attachment  of  contempt  issue  against  the  said  E.  F.  for  his  non- 
attendance  as  a  witness  in  this  cause  on  the  behalf  of  the  plaintiff,  at  the  last  circuit 
court  holden  for  the  county  of  Saratoga,  pursuant  to  a  subpoena  served  on  him." 

Or,  "^  Upon  reading  the  rules  made  on,  &c  and  on,  &c.  (and  other  papers,  if  any,) 
and  on  hearing,  &c.  ordered,  &c" 

Whether  the  rule  can  be  served  on  Sunday ;  (Mcllehflun  v.  Smith,  8  T.  R.  86 ;)  and 
whether  the  attachment  may  be  served  on  Sunday  ?  Quere.  (The  King  v.  Myers,  1 
T.  R.  265,  6.    Anonymous,  Willes,  459»  4^>    Ex  parte  Whitchurch,  1  Atk.  55.) 

On  this  writ,  as  it  is  not  an  attachment  ad  testificandum^  or,  like  tlie  one  at  the  cir- 
cuit, in  nature  of  such  a  writ,  the  court  may,  or  may  not  aUow  bail  to  be  taken  of  tlie  de- 
fendant. (2  Archb.  Pr.  299,  3(X).  People  v.  Tefl,  S  Cowen's  Rep.  340.  2R.  S.  536, 
7,  §  10, 14.)  The  court  direct  the  penalty  of  the  bond.  (2  R.  S.  536,  §  la)  And 
the  defk  must  then  endorse  the  writ,  ^  Issued  by  special  order  of  the  court  for  defend- 
ant's contempt,  in  not  obeying  a  subpoena.    Bailable  in  the  penalty  of  $100. 

J.  K.  Paige,  CIV 

(2  R.  S.  536^  7,  §  10,  l^y  14.  Hand's  Cr.  Pr.  507.)  If  no  sum  be  endorsed,  tlie  de- 
fendant is  not  boi^ble,  unless  he  apply  for  and  obtain  a  special  order  of  the  court  for  the 
purpose*  (2  R.  S.  537,  §  14.)  The  bail  is  by  bond  of  the  defendant,  and  two  suffi- 
cient sureties,  to  be  executed  at  any  time  before  the  return  day,  in  this  form : 

^Know  an  men  by  these  presents,  that  we,  E.  F.,  6.  H.  and  I.  J.  are  held  and  firmly 
bound  unto  John  Dunning,  sheriff  of  the  county  of  Saratoga,  in  the  sum  of  $100,  to 
be  paid  to  the  said  John  Dunning,  sheriff  as  aforesaid,  or  his  assigns,  to  whidi  pay^ 
ment,  we  Innd  ourseWes  jointly  and  severally,  firmly  by  these  presents.^  Dated,  &c. 

The  conditKHi  of  this  obligation  is  such,  that  if  the  said  £.  F.  shall  personally  appear 
before  the  justkses  of  the  people  of  the  state  of  New-York  of  the  supreme  court  of  ju- 
dicature of  the  same  people,  on  the  first  Monday  of  Januaiy  next,  at  the  capitol  in  the 
dtf  of  Albany,  to  answer  to  the  said  court  for  certain  trespasses  and  contempts  brought 
against  him  therein ;  and  shall  abide  the  order  and  judgment  of  the  said  court  there- 
upon, then  this  obligation  to  be  void ;  otherwise  of  force. 

Sealed  and  delivered  £.  F.    (l.  s.) 

In  presence  of  G.  H.    (l.  s^) 

K.  L.  I.  J.       {jL.  U.Y' 
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The  bond  »  to  be  returned  and  filed  with  the  attachment  (9  R.  8.  687,  §  16«> 
Ajmez  the  bond  to  the  writ ;  and  letum  thuB : 

''  The  eTOciition  of  this  writ  appean  by  the  achediile  hereto  aimexed. 

J.  Dmrvuie,  SheriffL" 

On  defiiiih  to  appear^  the  court  may  order  the  bond  praeecuted, -which  oider  ope- 
rmteSi  fMoyoefo,  as  an  aaeignnient^  the  aggrieved  party  named  in  V  order  to  pioee- 
cute;  and  may  be  prosecuted  in  his  own  name.  (3  R.  S.  599,  §  t7, 98.)  Themeae- 
me  ofdamagee  is  the  extent  <^the  loss  or  injuiy,  and  ooata.  (id.  699,  §  99.)  If  te 
bond  conform  to  the  statute  in  substance,  though  not  in  ibnn,  it  wifisufiioe;  and  so,  if 
it  do  not  vary  to  the  prejudice  of  the  one  who  obtains  the  attachment  (Id*  666»  §  S3.) 
It  may  be  amended  l^  consent  of  aU  the  dUigors.    (id.  §  84.) 


NOTE  81— p.  7. 

A  spedal  action  on  the  ease,  at  common  law,  lies  against  a  witneas  who  has 
beoi  r^darly  subpoenaed,  and  who  neglectB  or  refines  to  attend,  at  the  suit  of  te 
party  by  whom  he  was  subpoenaed,  to  w^sover  the  damages  sustained  in  consequence 
of  such  default    (Hasbrouck  v.  Baker,  10  John.  Rep.  948.) 

For  a  precedent  of  a  declaration  in  this  action,  see  Amey  v.  Long,  9  East,  478. 


NOTE  89-^  7. 

The  ioUowing  is  the  statutory  provision  on  this  subject  in  New-Tork : 

"  Every  perstm  who  shall  be  di^y  subpoenaed  to  attend  as  a  witness,  any  court 
in  this  state,  or  to  attend  any  officer  of  any  court  of  record  empowered  to  receive  evi- 
dence, or  any  cammisBioner  appointed  by  such  court  to  take  testimony  \  or  any  refer- 
ees appcrinted  by  such  court  to  hear  any  cause  or  matter,  shall  be  bound  to  attend,  ac- 
cording to  the  -command  of  such  subpoena ;  and  for  eveiy  fiulure  so  to  attend,  withcwt 
a  reasonable  excuse,  shall  be  deemed  guilty  of  a  contempt  of  the  court  oat  of  which 
such  subpoena  issued ;  shall  be  responsiUe  in  the  proper  action  to  te  aggrieved  par^ 
Ibr  the  kMs  and  hindrance  sustained  by  such  iaihire,  and  for  all  other  damages  sustain- 
ed thereby;  and  shall  forfeit  to  the  aggrieved  party,  the  sum  of  fifty  dollars,  in  addition 
to  such  damages,  to  be  recovered  in  a  separate  action,  or  in  the  same  action  commeno* 
ed  for  the  recoveiy  of  such  damages."  (9  R.  S.  400,  §  48.)  For  a  precedent  of  a  dec- 

huratk>n  in  this  action,  see  Went  Plead.  948 ;  see  ante,  note  81 ;  and  fi>r  the  doctrine 
of,  and  proceedings  upon  attachment,  vid.  ante,  p.  8,  et  seq,  note  S,  and  p.  34,  note  80. 


NOTE  88— p.  8. 


In  one  case  Lord  Kenyon  ruled,  that  the  party  wlio  was  plaintiff  in  the  original 
•ause,  could  maintain  no  action  against  the  witness,  unless  he  suffered  the  cause  to  be 
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edfed  on  and  was  nonndted ;  (Bland  v.  Swafford,  Peak.  N.  P.  G.  60;)  but  te  court 
of  king^B  bench  have  ezpresKd  a  doubt  of  the  propriety  of  this  decision.  (Banow  v. 
Hmnphreysy  3  B.  &  A.  598.) 


NOTE  84— p.  a 


This^  in  New-York,  is  isBoed  for  the  defendant,  on  indictment  found,  l^  the  clerk  un- 
der the  seal  of  the  G.  P.  or  oyer  and  terminer.  Forthesessionsitis  tested  in  the  name 
of  the  first  or  senior  county  judge;  for  the  circuit,  in  the  name  of  the  circuit  judge,  on 
ibtt  day  it  issues,  and  made  returnable  at  some  day  in  term  time.  (3  R.  S.  739,  §  59, 
60^  61,  69.)  The  clerks  are  bound  to  issue  them  gratuitously,  on  demand  of  the  de- 
fendant, as  well  in  vacation  as  in  term  time.  (id.  §  59.)  For  the  people  it  is  issued  by 
the  district  attorney*  without  seal  (id.  §  ^."i  Disobedience  is,  in  either  case,  punish-' 
able  in  the  same  manner  and  upon  the  tike  proceedings  as  if  returnable  in  the  circuit 
(id.  §  64.)  The  witnesses  mint  attend  without  fees.  (id.  §  65.)  See  forms  of  sub- 
poena and  proceeding  for  de&ult,  ante,  p.  I^  note  8.  The  above  subpoenas  run  in  any 
part  of  the  state.    (Vid.  3  R.  S.  S76,  §  1.) 

In  South  Garolina  a  subpoena  may.go  to  compel  the  attendance  of  witnesses  in  order 
to  prove  extenuating  circumstances,  after  conviction.    (The  State  v.  Smith,  3  Bay,  63.) 


NOTE  65-i>.  8, 
See  3  Rev.  Stat  of  N.  Y.,  739,  §  6S,  64.    See  ante,  p.  9, 11,  34. 


NOTE  36— p.  8. 


See  3  Rev.  Stat  of  N.  Y^  709,  §^31,  33,  3S,  34. 

By  these  sectwns,  witnesses  are  to  be  bound  by  the  examining  magistrate,  in  lecog^ 
aizance,  to  the  next  court  having  cogmzanoe  of  the  oflfence.  He  may  require  securi- 
ty, on  proof  that  the  witness  will  probably  disregard  his  recognizance.  In&ntB  and  mar- 
ried women  are  of  course  to  give  security  if  required ;  and  all  the  witnesses  may  be 
compelled  to  give  the  recognizance  ordered,  by  imprisonment  tiO  they  comply.  This 
statute  omits  to  give  similar  power  of  requiring  security,  to  any  of  the  courts;  iMir  have 
they  any  such  power  at  the  common  law,  nor  by  implication  from  any  odier  statute. 
(BicUey  v.  Gonmicmwealth,  3  J.  J.  Marsh.  578-4.)  The  magistrate  must  certifythese 
reeqgnizances  to  tiie  court  at  which  the  witnesses  are  to  appear.  (3R.S.709§36.)  Ha 
may  be  ruled  to  make  return;  and  on  de&uh,  punished  as  for  a  contenq>t  (id.  §37.) 
These  recognizances  must  be  written  and  subscribed  by  the  cogniaors.  (3R.S.746,$ 
34.)  Though  when  recognizances  are  taken  in  open  court,  by  a  court  of  record,  it  is 
snoughtfMtt  they  are  entered  m  the  minutes,  and  the  substance  read  to  the  witness,  (id.) 
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NOTE  37— p.  9. 

For  the  law  on  this  quesiion  iu  New-York,  fiee  ante,  p.  1,  note  1,  and  p.  29, 
note  34. 


NOTE  38— p.  9, 


In  New-York,  when  a  witness  attends  tJie  oyer  and  terminer  or  general  sessions, 
in  behalf  of  the  people,  on  subpoena,  recognizance,  or  on  request  of  the  public  prosecu- 
tor, from  another  stale  or  territory  oftlie  U.  States  or  from  any  foreign  country ;  or,  if 
such  witness  be  poor,  on  either  fact  appearing,  tlie  court  may,  by  order  in  its  mmutes, 
direct  the  county  treasurer  to  pay  him  such  sum  of  money  as  shall  seem  reasonable  for 
liis  expenses ;  to  bt^  paid  to  the  witness,  or  his  oider,  on  producing  a  certified  copy, 
(which  shall  be  furnished  to  the  witness  gratuitously  by  the  clerk,)  to  the  county  treas- 
urer..   (2  R.  S.  753,  §  13,  14,  15.) 

Order. 

"  Saratoga  County,  Oyer  and  Terminer,  } 

Dec,  1,  1830.  $ 

It  appearing  to  this  court  tliat  E.  F.  has  attended  this  court,  as  a  witness  in  behalf  of 
tlie  people  of  the  state  of  New- York,  upon  the  request  of  the  public  prosecutor,  (or  up- 
on subpoena,  or  by  virtue  of  a  recognizance  (or  that  purpose ;)  and  that  said  £.  P. 
has  come  from  the  state  of  Vermont,  (or  from  Lower  Canada,  &c.,  or  is  poor,)  or- 
dered, tliat  the  county  treasurer  of  tlie  county  of  Saratoga  pay  him  '  dollars, 
for  his  expenses."                         Certified,        "(A  copy.) 

Th.  Palmer,  Clerk." 

(Yid.  3  R.  S.  753,  §  IS.  Tlie  People  v.  Dowelle,  CoL  Cas.  45.)  This  statute  as  to 
poor  witnesses,  comes  down  from  the  revisal  of  Kent  and  Radcliff,  in  1801,  (1  vol.  S63, 
§  15 ;)  where  the  word  poor  is  also  used.  In  Ex  parte  Manning,  (1  Caines'  Rep.  59,) 
tlie  supreme  court  said  the  discretion  to  allow  was  limited  toper$on$  who  are  oijeeU  of 
puhlie  charity* 


NOTE  39— p.  la. 
Vid.  ante,  note  38. 


NOTE  40— p.  W. 


Vid.  the  next  note. 

In  New-York,  the  power  of  magistrates  to  examine  offendeis  and  witnesses  is  de- 
tailed in  a  R.  S.  706,  eC  seq.  Mr.  Cliitty,  (1  Cr.  Law,  76,  7  and  3  id.  36,)  entertains  no 
doubt  that  magistrates  may  issue  warrants  for  witnesses,  on  their  default  to  obey  a 
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■uminoDs  in  order  to  testify  coneerning  a  crime ;  and  lie  gives  the  form  of  the  warrant 
at  the  page  last  cited.  Indeed,  if  the  magi^rate  may  issue  a  summons  as  supposed  in 
the  text,  the  power  to  follow  a  dcfauJt  with  a  warrant  would  now  seem  to  be  plainly 
conferred  bv  the  revised  statutes  of  New- York,  cited  in  tlie  next  note.  To  tlie  com* 
mon  law  power  as  incident  to  tlie  right  of  examining  or  issuing  process  against  offenders 
by  a  magistrate,  the  case  of  The  Commonwealth  v.  Jones,  ( 1  Virg.  Cases,  370,)  seems 
referable.  There  a  judge  out  of  court  called  on  Jane$  and  demanded  his  affidavit  for  a 
warrant  against  one  about  to  engage  in  a  duel ;  he  refused  to  testify.  Held,  on  referring 
the  question  to  tlie  general  court,  tliat  the  judge  might  commit  Jones  till  he  would  tes- 
tify, whether  the  accused  was  present  or  not  before  the  magistrate.  This  was  decided 
in  1786. 


NOTE  41— p.  14- 


The  provisions  of  the  revised  statutes  of  New- York  relative  to  coui))eliing  tlie 
attendance  of  witnesses  before  magistrates  and  others  upon  summary  proceedings  are 
broad  and  energetic. 

Thus,  compulsory  process  may  be  issued  to  compel  their  attendance  by  the  chair- 
man of  a  legislative  committee,  which  by  the  terms  of  its  appointment  shall  be  author- 
ized to  send  for  persons  and  papers,  (1  R.  S.  158,  §  2 ;)  by  any  officer,  except  a  com- 
missioner <^  deeds^  authorized  to  take  proof  of  conveyances,  (id.  758,  §  18 ;)  by  a 
judge  to  compel  testimony,  de  bene  esse,  (id.  39S,  §  10;)  by  a  judge  or  commissioner 
to  obtain  testimony  for  a  foreign  court,  (id.  397^  8,  §  30,  33 ;)  or  to  take  testimony  in 
perpetuatn  rei  inemoriam,  (id.  399,  §  35,)  &c.  &c. 

By  3  R.  S.  401,  §  44 :  "  In  all  cases  where,  by  the  provisions  of  law,  any  judge  or 
other  ofRcer  is  a\ithori/^  to  summon  any  person  to  appear  as  a  witness,  either  before 
such  judge  or  officer,  to  give  testimony  or  to  have  his  deposition  taken,  or  before  any 
persons  named  in  any  commission  issued  by  a  court  of  any  other  state  or  country,  to  take 
testimony,  such  summons  shall  be  served,  1.  By  showing  to  the  witness  the  original 
summons  under  the  hand  of  the  judge  or  officer  issuing  the  same ;  3.  Delivering  to 
such  witness  a  copy  <^  the  summons,  or  a  ticket  containing  its  substance ;  and  3.  Pay- 
ing or  tendering  to  such  witness  the  fees  altowed  by  law  for  travelling  to  and  returning 
from  the  place  where  he  is  required  to  attend,  and  the  fee  allowed  for  one  day's  atten- 
dance." These  fees  are,  in  general,  the  same  as  mentioned  ante,  p.  7,  et  »eq,  note  3. 
(3  R.  S.  643,  §  33.) 

For  failure  to  attend,  without  reasonable  excuse,  the  witness  is  answerable  to  the 
party  aggrieved  for  loss,  hindrance  and  all  otlier  damages ;  and  forfeits  $50  to  him. 
(3  R.  S.  401,  §  45.)  In  case  of  failure  to  attend,  on  proof  of  summons  served,  and  of 
such  &ilure,  the  officer  who  issued  the  process  shall  issue  his  warrant  to  the  sheriff  to 
apprehend  and  bring  the  witness  for  examination,  (id.  §  46.)  If  the  witness  then  re- 
fuse to  testify,  without  reasonable  cause,  or  to  subscribe  his  deposition,  the  same  officer 
may  by  warrant  commit  the  witness  to  jail  till  he  submits,  or  till  discharged  by  due 
course  of  law.  (id.  §  47.)  This  warrant  must  particularly  specify  the  cause  of  com- 
mttment ;  and  if  it  be  a  refusal  to  answer,  the  questicm  must  be  stated  in  the  warrant, 
(id.  §  48.)    The  wit^rant  must  be  directed  to  the  sheriff  of  the  county  wbeie  the  vnin 
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new  may  be)  and  ehdl  be  executed  in  the  tame  manner  MproeeaiiiiiMingftqmcoMrti 
ofreoord.    (9  R.  S.  40S,  §  49.) 

llieee  provinone  do  not  apply  to  mibpoBnaa  from  juatioeB'  oourta,  eummonwa  to  at- 
tend before  arhitratore,  nor  any  other  case  where  Bpedtl  provMon  is  made  for  oomr 
pelling  the  attendanee  of  witDesBee.    (id.  §  50.) 


NOTE  4St^^  14. 


The  manner  of  securing  oral  testiniony,  by  reducing  it  to  the  form  of  depoatiotia 
for  the  uie  of  the  courts  of  the  United  States,  is  prescribed  by  the  90th  seetkm  of  the 
«  Act  to  establish  the  judidai  courts  of  the  United  Slates,''  passed  SeptMtfa.  17S9. 
( Vid.  <  U.  S.  Rer.  Laws,  67  to  69.) 

That  section  is  as  follows : 

**  That  the  mode  of  proof  by  oral  testimony,  and  eTsminatian  of  witnesses  in  open 
court,  shall  be  the  same  in  all  the  courts  of  the  United  States,  as  weU  in  the  trial  of 
causes  in  equity  and  of  admiralty  and  maritime  jurisdiction,  as  of  actioiis  at  common 
law.    And  when  tiie  testimony  of  any  person  shall  be  necessary  in  any  civil  cause  de- 
pending in  any  district,  in  any  court  of  the  United  States,  who  shall  live  at  a  greater 
distance  from  the  place  of  trial  than  one  hundred  miles,  or  is  bound  on  a  voyage  to 
sea,  or  is  about  to  go  out  of  the  United  States,  or  out  of  such  district,  and  to  a  greater 
distance  from  the  place  of  trial  than  as  aforesaid,  before  the  time  of  trial,  or  is  ancient, 
or  very  infirm,  the  d^Msition  of  such  person  may  be  taken,  Je  bene  e$$e,  before  any 
justice  or  judge  of  any  of  the  courts  of  the  United  States,  or  before  any  chanced 
lor,  justice^  or  judge  of  a  sujMreme  or  superior  court,  mayor,  or  chief  magistrate 
of  a  city,  or  judge  of  a  county  court,  or  court  of  common  pleas  of  any  of  the 
United  States,  not  being  of  counsel  or  attCNmey  to  either  of  the  parties,  or  inter- 
ested in  the  event  of  the  cause,  provided  that  a  notification  from  the  magistrate  be- 
fore whom  the  deposition  is  to  be  taken  to  tiie  adverse  party,  to  be  present  at  the  ta- 
king of  the  same,  and  to  put  interrogatories,  if  he  think  fit,  be  first  made  out  and  serv- 
ed on  the  adverse  party,  or  his  attorney,  as  either  may  be  nearest,  if  either  is  within 
one  hundred  miles  of  the  place  of  such  caption,  allowing  time  for  their  attendance  afler 
notified,  not  leas  than  at  tlie  rate  of  one  day,  Sundays  exdurive,  for  every  twenty  miles 
travel    And  in  causes  of  admiralty  and  maritime  jurisdiction,  or  other  cases  of  sei- 
zure, when  a  libel  sliall  be  filed  in  which  an  adverse  party  is  not  named,,  and  deposi- 
tions of  persons,  circumstanced  as  afcwesaid,  shall  be  taken  before  a  claim  be  put  in,  the 
like  notification,  as  aforesaid,  sliall  be  given  to  the  person  having  the  agency  or  poases- 
axM  of  the  property  libelled  at  tlie  time  of  the  capture  or  seizure  of  the  same,  if  known 
to  the  libellant    And  every  person  deposing  as  aforesaid,  shall  be  carefully  examined 
and  cautioDed,  and  sworn  or  afiirmed  to  testify  the  VfhoU  $nUh;  and  shall  subscribe 
the  testimony  by  him  or  her  given,  after  the  same  shall  be  reduced  to  writing,  which 
diall  be  done  only  by  the  magistrate  taking  the  deposition,  or  by  the  deponent  in  his 
pfesence.    And  the  depositions  so  taken  shall  be  retained  by  such  magistrate,  until  lie 
deliver  the  same  with  his  own  hand  into  the  court  for  which  they  are  taken,  or  shall, 
together  with  a  certificate  of  the  reasons  as  aforesaid,  of  their  bebig  taken,  and  of  te 
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notice^  if  any  giTen,  to  the  advene  party,  be  by  him,  the  said  magistrate,  sealed  up 
and  directed  to  such  court,  and  remain  under  his  seal  until  opened  in  court  And 
any  ptason  may  be  compelled  to  appear  and  depose  as  aforesaid,  in  the  same  manner 
as  to  appear  and  testify  in  court.  And  in  the  trial  of  any  cause  of  admiralty  or  mari- 
time jurisdiction  in  a  district  court,  the  decree  in  which  may  be  appealed  from,  if  either 
party  shall  suggest  to  and  satisfy  the  court,  that  probably  it  will  not  be  in  his  power 
to  produce  the  witnesses  there  testifying,  before  the  circuit  court,  should  an  appeal  be 
had,  and  shall  move  that  their  testimony  be  taken  down  in  writing,  it  shall  be  so  done 
by  the  clerk  of  the  court.  And  if  an  appeal  be  had,  such  testimony  may  be  used  on 
the  trial  of  the  same,  if  it  shall  appear  to  the  satisfaction  of  the  court,  which  shall  try 
the  appeal,  that  the  witnesses  are  then  dead,  or  gone  out  of  the  United  States,  or  to  a 
greater  distance  than  as  aforesaid,  from  the  place  where  the  court  is  sitting;  or 
that,  by  reason  of  age,  sickness,  bodSy  infimfity,  or  imprisonment,  they  are  imable  to 
travel  and  appear  at  court ;  but  not  otherwise.  And  unless  the  same  shall  be  made  to 
appear  on  the  trial  of  any  cause,  with  respect  to  witnesses  whose  depositions  may  have 
been  taken  therein,  such  depositions  shall  not  be  admitted  or  used  in  the  cause.  PrO" 
nidedj  That  nothing  herein  shall  be  construed  to  prevent  any  court  of  the  United 
States  from  granting  a  dedkmu  poteitatem,  to  take  depositions  according  to  common 
usage,  when  it  may  be  necessary  to  prevent  a  failure  or  delay  of  justice ;  which  power 
they  shall  severally  possess ;  nor  to  extend  to  depositions  taken  in  perpettuan  rei  «ie- 
iNortam,  which,  if  they  relate  to  matters  that  may  be  cognizable  in  any  court  of  the 
United  States,  a  circuit  court,  on  application  thereto  made  as  a  court  of  equity,  may, 
according  to  the  usages  in  chancery,  direct  to  be  taken*" 

The  deponent  being  a  seaman  of  a  gun  boat,  liable  to  be  ordered  away,  and  there- 
fine^not  able  to  attend^  does  not  bring  him  within  the  above  section.  (The  Samuel,  1 
Wheat  9.)  The  supreme  court  wiD  grant  a  commiasion  to  take  testimony  in  a  foreign 
eountry ;  but  the  commisskmers  must  be  named  to  them.  (Van  Stophorst  v.  State  of 
Maryland,  2  Dall.  401.)  And  depositions  in  the  supreme  court  can  be  by  commission 
only.  (The  Argo,  3  Wheat  387.  The  London  Packet,  id.  371.)  The  above  S(Hh 
section  does  not  apply,  except  to  circuit  and  district  courts.  (The  Argo,  id.  387.) 
When  depositions  are  taken  upon  a  dedimus,  within  or  without  the  United  States,  they 
are  evidence  absolutely,  whether  the  witn^ses  can  attend  or  not  (Sergeant's  Lessee 
▼.  Biddle,  4  Wheat  508.)  But  vid.  4  Wash.  C.  G.  R.  733,  per  Washington,  J.  that  the 
witness  must  live  more  than  the  100  miles  distance,  and  without  the  district,  so  that  his 
attendance  can  not  be  enforced  by  subpcena.  The  party  obtaining  it  cannot  object  its 
irregularity,  (id.  513.)  A  deposition  de  bene  esse  must  be  taken  according  to  the 
United  States  statute  and  practice ;  not  a  state  statute.  (Evans  v.  Eaton,  7  Wheat  436.) 
And  it  is  a  fittal  objection,  if  it  be  opened  out  of  court  (Beale  v.  Thompson,  8  Cranch, 
70.)  The  statute  form  of  taking  depositions  must  be  strictly  pursued,  especially  where 
notice  of  the  taking  is  not  given.  Notice,  where  necessary,  must  be  to  the  party  or 
to  his  attorney  in  &ct,  in  the  state  of  Virginia,  though  his  attorney  at  law  may  consent 
to  recdve  or  to  waive  notice.  (Buddicum  v.  Kirk,  8  Cranch,  399.)  ^  So  far  this  case 
went  on  the  manner  of  giving  notice  by  the  state  law,  the  case  not  being  within  the  U. 
States  statute  in  respect  to  depositions.  It  also  held  that  a  notice  of  continuing  an  ex- 
amination yWwi  day  to  day^  was  not  satisfied  by  an  adjournment  from  the  13th  to  the 
19th  of  a  month.    Depositions  taken  under  the  deftndant's  commissbn  may  be  read 
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by  the  plaintifT,  though  he  had  no  notice  of  tiie  taking.  (Yea ton  v.  Fry,  5  Cranch,8d5.) 
It  must  appear  expressly  on  the  face  of  the  depositions,  that  the  statute  was  followed, 
e.  g.  that  the  deposition  was  reduced  to  writing  by  the  magistrate,  or  the  deponent  in 
his  presence.    But  the  certificate  is  good  evidence,  if  the  requisites  of  the  statute  are 
sufficiently  disclosed  by  it    (Bell  v.  Morrison,  1  Peters'  S.  C.  Rep.  351,  355, 356.)    A 
commission  issued  in  a  cause  of  R,  M.  Meade  v.  R.  R.  K. ;  whereas,  the  plaintifiT's 
name  was  i2.  7F.  Meade  :  held,  a  mere  clerical  mistake,  which  should  not  vitiate. 
(Keene  v.  Meade,  3  Peters'  S.  C.  Rep.  1  )  The  return  to  a  commission  need  not  certify 
in  whose  hand  the  depositions  were  written,    (id.)     All  tliat  the  commission  requires 
is,  that  the  commissioners  having  reduced  the  depositions  to  writing,  should  send 
them  with  the  commission  under  their  hands  and  seals,  to  the  judges  of  the  court  out 
of  which  the  commission  issued,    (id.)    Stating  that  they  had  administered  the  an- 
nexed oath  to  J.  M.,  the  clerk  they  were  going  to  employ,  will  be  received  as  implying 
that  they  appointed  him  as  clerk,    (id.)    They  need  not  state  the  form  of  the  oath  to 
the  witnesses.  That  they  were  sworn,  and  the  interrogatories  all  put  to  them,  is  enough, 
(id.)    Depositions  taken  under  a  commission  upon  one  issue  may  be  used  upon  a  new 
and  amended  issue,  if  it  be  substantially  like  the  first.  (Grant  v.  Naylor,  4  C  ranch,  332.) 
The  above  is  a  summary  of  tlie  decisions  of  the  supreme  court  of  tlie  U.  States  in  re- 
spect to  written  depositions,  taken  under  a  commission  or  de  bene  esse.    Several  decis- 
ions in  respect  to  both  classes  of  depositions,  have  taken  place  in  the  circuit  courts. 
Preparatory  to  being  taken,  if  there  be  an  attorney  on  record,  notice  of  taking  deposi- 
tions against  his  client  must,  in  all  cases,  be  given  to  him  pr  tlie  party ;  and  if,  in  a 
cause  where  the  U.  States  are  concerned,  they  have  an  attorney  residing  within  1 00  miles 
of  the  place  of  caption,  he  must  have  notice  of  the  taking,  of  depositions  againt  the  U. 
States.    (The  Argo,  2  Gall.  314.)    By  a  rule  of  the  circuit  court  of  Pennsylvania  of 
the  22d  May,  1805,  in  case  of  proceeding  by  dedimus,  a  written  notice  of  the  rule  for 
commission,  copy,  interrogatories,  and  the  names  of  the  commissioners,  must  be  serv- 
ed on  tlie  adverse  party ;  and  because  proof  of  this  having  been  done  was  not  given 
at  the  trial,  in  respect  to  a  commission  executed  at  Waterloo  in  New- York,  the  depo- 
sitions were  rejected.    (Lessee  of  Rhoades  v.  Selin,  4  Wash.  C.  C.  Rep.  715.)    In 
Bleecker  v.  Bond,  (3  Wash,  C.  C.  Rep.  531,)  it  was  held,  on  tlie  autliority  of  Evans 
V.  Hettick,  decided  Oct  sess.  1818,  in  the  C.  C.  of  the  Dist.  of  Pennsylvania,  (3  Wash. 
C.  C.  Rep.  408,)  that  the  deposition  of  a  witness  living  witliout  tlie  district  and  more 
than  1<X)  miles  from  Philadelphia,  where  the  court  sat,  could  not  be  received  unless 
taken  under  a  commission.    But  it  may  be  received  though  there  be  no  conumssion 
or  rule  of  court,  if  it  conform  in  all  respects  to  the  above  30th  section.    (Pettibone  v. 
Derringer,  4  Wash.  C.  C.  Rep.  215, 219.)  And  in  The  Petapsco  Ins.  Co.  v,  Soutligate, 
(5  Pet.  S.  C.  Rep.  604,)  it  was  held  that  depositions  de  bene  esse  may  be  taken  wUk- 
out  the  district  where  the  court  is  holden,  if  the  witness  lives  more  than  the  100  miles 
distance ;  so  that  the  above  cases  contra,  decided  by  Washington,  J.,  are  overruled. 
And  vid.  Conkling's  Pr.  269,  270,  510.  It  is  no  objection  to  receiving  depositions  tak- 
en under  a  rule,  that  tlie  witness  had,  unknown  to  the  party,  been  in  Philadelphia  dur- 
ing the  session,    (id.)    If  the  party  had  known  this,  quere,    (id.)    A  deposition  taken 
under  a  rule  of  cowrt  by  a  justice  may  be  read.    The  above  30th  section  relates  to  de- 
positionsi  without  rule.    (Lessee  of  Banert  v.  Day,  3  Wash.  C.  C.  Rep.  243.)    The 
oommissioners,  though  nominated  by  the  parties,  act  under  the  appointment,  and  are 
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the  agents  of  the  court    (Gilpins  v.  Consequa,  1  Peters'  C.  C.  Rep.  85.)    If  a  for- 
eign gt>venunent  refuse  leave  to  execute  the  commissioD  within  its  jurisdiction,  the 
court  will  issue  letters  rogatory  to  ohtain  the  testimony  according  to  the  forms  and 
practice  of  the  civil  law.    (Nelson  v.  The  U.  States,  id.  235.)    The  ends  of  justice,  in 
such  case,  seem  to  require  a  departure  from  the  ordinary  rules  of  evidence,  and  less 
adherence  to  form,    (id.)    Vid.  the  form  of  letters  rogatory,  (id.  236,  note  (a).    As  to 
the  manner  of  taking  and  the  forms  of  proceeding,  if  it  appear  on  tlie  face  of  the  depo- 
sition that  the  officer  was  authorized  l^r  the  30th  section,  it  is  enough  without  other 
proof  of  his  authority.    (Ruggles  v.  Bricknor,  1  Paine,  358.)    Objections  to  the  wit- 
ness' competency  should  be  made  at  tlie  time  of  taking  the  deposition,  if  then  known. 
If  not,  the  objection  comes  in  season  at  the  time  of  reading  it.    (U.  States  v.  One  case 
of  hair  Pendls,  id-  400.)    Semb.  it  need  not  be  signed  by  the  witness.    (Ketland  ▼. 
Bisset,  1  Wash.  C.  C.  Rep.  144.)    But  (under  a  commission)  it  is  a  fatal  defect  if  the 
general  interrogatory,  "  Do  you  know  any  thing  farther,"  &c.  do  not  appear  to  be  an- 
swered. (Richardson  v.  Golden,  3  id.  109.)   So  if  it  appear  that  the  witness  was  mere- 
ly asked  if  an  ex  parte  affidavit,  previously  given  by  him,  be  true.    He  should  be  in- 
terrogated as  to  the  facts  it  contains,    (id.)    Taken  on  commission,  it  carmot  be  read, 
even  to  prove  pedigree,  if  taken  before  persons  not  named  in  the  commission.  (Lessee 
of  Banert  v.  Day,  id.  243.)    All  proper  interrogatories  on  each  side  must  appear  to  be 
answered,  at  least  substantially,  (Bell  v.  Davidson,  id.  328,  Nelson  v.  United  States,  1 
Peters'  C.  C.  Rep.  235,)  or  the  deposition  will  be  rejected.  But  if  they  be  hypothetical 
or  answerable  in  a  certain  event  not  happening,  or  refer  to  records  which  must  speak 
for  themselves,  they  then  need  not  be  answered.  (Bell  v.  Davidson,  3  Wash.  C.  C.  Rep. 
328.)  The  cross  interrogatories  must  be  put.  (Gilpins  v.  Consequa,  1  Peters' C.  C.  Rep. 
85.)  On  commission  to  A.  &  B.,  or  either,  A's  deposition  may  be  taken  before  B.  (Lons- 
dale V.  Brown,  3  Wash.  C.  C.  Rep.  404.)    Taken  under  the  30th  section,  a  deposi- 
tion cannot  be  read  unless  the  judge  certify  that  he  or  the  witness  in  his  presence  re- 
duced it  to  writing.  (Pettibone  v.  Derringer,  4  id.  215,  219.)    A  commission  directed 
to  be  executed  by  P.  in  the  parish  of  A.,  cannot  be  executed  by  him  elsewhere.    The 
conmiissioner  must  state  where  executed,  to  show  that  his  authority  has  been  pursued. 
(Boudereau  v.  Montgomery,  id.  186.)    So  if  one  not  named  in  the  commission  appear 
to  have  assisted  as  commissioner  in  taking  the  deposition,  it  cannot  be  read.  (Willings 
V.  Consequa,  1  Peters'  C.  C.  Rep.  301,  309.)  That  the  deposition  is  in  English,  though 
taken  before  Dutchmen,  who  do  not  appear  to  have  been  assisted  by  a  sworn  inter- 
preter, is  no  objection.    (Gilpins  v.  Consequa,  1  Peters'  C.  C.  Rep.  85.)    Nor  need  it 
appear  that  the  cross  interrogatories  were  not  put  to  each  witness  immediately  after 
he  answered  those  in  chief;  but  if  put  afler  examination  of  aU  the  witnesses  in  chie(  it 
is  sufficient ;  nor  is  it  an  objection  ^that  the  commissioners  and  their  clerk  were  not 
ewom.   (id.)   The  certificate  of  a  magistrate  stated  the  deposition  taken  de  bene  esse^ 
to  have  been  written  in  his  presence,  but  not  by  whom ;  and  it  appeared  that  the  sub- 
stance of  it  had  been  reduced  to  writing  10  days  before,  at  a  different  place,  when  the 
magistrate  was  not  present ;  the  deposition  was  held  inadmissible.  (U.  States  v.  Smith, 
4  Day's  Rep.  121, 126.)    This  was  a  question  upon  the  above  30th  section ;  and  Ed- 
wards, J.  said  the  provisions  of  the  act  are  important,  and  should  be  adhered  to  strict- 
ly, (id.  127.)    All  the  ceremonies  prescribed  by  the  act  shouki  be  observed.  (Jones  v. 
Keale,  N.  Carolina  Caa.  81.)   Thus  the  deposition  must  (as  the  act  directs)  be  retain- 
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ed  by  the  magiatrate  till  he  deliver  it  with  hi»  own  hand  into  court,  or  shall,  witli  the 
reascHi  and  notice  of  its  being  taken,  be  by  him  sealed  up  and  directed  to  the  court, 
(id.)  AAer  depositions  under  tlie  30th  section  are  regularly  taken,  they  are  still  not 
admissive  ii'  the  witness  himself  be  attainable*  Accordingly,  it  must  appear,  tn  limme, 
that  he  was  subpoenaed  and  is  unable  to  attend.  (Lessee  of  Penns  v.  Ingraham,  3 
Wash.  C.  C.  Rep.  487.  Lessee  of  Banert  v.  Day,  S  id.  343.)  Some  sufficient  reason 
must  be  given  for  his  non-attendance,  if  he  be  subpoenaed,  though  he  reside  900  miles 
from  the  court  (Lessee  of  Brown  v.  Galloway,  1  Peters'  C.  C.  Rep.  391.)  He  must 
be  subpcenaed,  unless  he  be  so  old  and  generally  so  infirm  that  his  attendance  ooukl 
not  be  expected ;  merely  proving  him  65  years  old  is  not  sufficient  (Lessee  of  Banert 
V.  Day,  3  Wash.  C.  C.  Rep.  343.)  Due  diligence  to  procure  his  attendance  must  be 
shown.  (Pettibone  v.  Derringer,  4  id.  315.)  The  rule  is  different  w^ere  the  witness 
resides  beyond  the  reach  of  a  subpoena,  (Petapsoo  Ins.  Co.  v.  Southgate,  5  Pet  S.  C. 
Rep.  604,)  and  would  seem  to  be  different  where  the  depositions  were  taken  under  a 
rule  of  court  (id.  and  vid.  supra,  in  this  note,  S.  P.)  The  same  circumstances  wluch 
warrant  the  taking  a  deposition  de  bene  etse,  if  they  exist  at  the  trial,  will  warn  n 
reading  it    (Jones  v.  Neale,  N.  Cardina  Cas.  81.) 

We  have  seen  that  if  the  general  interrogatory  under  a  commissbn  be  not  answer- 
ed, it  is  a  fiital  objection  to  the  whole  deposition.  But  notice  of  formal  objections  to 
depositions  should  be  given  to  the  adverse  party  a  reasonable  time  befcnre  trial,  or  the 
court  may  be  induced  to  set  aside  a  verdict  or  nonsuit  rendered  in  consequence  of  this 
objection,  without  costs.  Whether  it  be  an  objection  that  it  was  committed  to  writing 
by  the  witness  before  he  was  sworn,  and  whether  exhibits  ought  not  to  be  annexed  by 
commissioners  to  the  deposition,  or  at  least  be  so  described  by  them  as  to  leave  no 
doubt  of  their  identity,  quasre.    (Dodge  v.  Israel,  4  Wash.  C.  C.  Rep.  333.) 

Farther  as  to  before  whom,  and  the  cases  and  the  manner  in  which  depositions  may 
be  taken  de  bene  este  in  the  circuit  and  district  courts  of  the  United  States,  vid, 
Conkling's  Pr.  369  to  377.   For  the  practical  fonns  under  this  head,  vid.  id.  510  to  516. 

And  fiirther,  as  to  the  issuing  and  execution  of  writs  ofdedtmua  poteMtatem  or  com- 
missions, vid.  the  act  of  January  34th,  1837,  (7  U.  S.  Rev.  St  530;)  the  rules  of  the 
several  U.  S.  courts ;  the  local  regulations  of  the  several  states,  3  Cranch,  393;  and 
Conkling's  Pr.  377  to  386,  and  498, 9.    Also  4  Wash.  C.  C.  Rep.  555, 715. 

Farther,  as  to  taking  depositions  inperpetuam  rei  memariafn  in  the  U.  S.  courts,  vid. 
act  of  February  30th,  1813,  (4  U.  S.  Rev.  St  378,  §  3,)  and  Conkling's  Pr.  386. 

The  statutes  of  New-York  make  ample  provision  for  securing  testimony  which 
could  only  be  received  woa  voce  at  the  common  law.  It  may  be  reduced  to  writing 
out  of  court,  on  examination,  at  various  stages  of  the  litigation. 

1.  In  perpetuam  rei  memoriam,  and  de  bene  esse.  In  any  suit  commenced,  or  yet  to  be 
brought  in  a  court  of  record,  the  testimony  may  be  perpetuated  by  either  party  accord- 
ing to  the  statute.  (3  R.  S.  398  to  400,  pt  3,  ch.  7,  tit  3,  art  5.  Tiilinghast's  Forms. 
639,  640.) 

For  this  purpose  draw  up  an  affidavit  or  affidavits.  (See  forms,  Tillingh.  354,  355, 
and  Att's  N.  T.  Pr.  309.  Cain.  Pr.  441, 3.)  In  this,  as  in  other  statute  forms,  follow  as 
nearly  as  may  be  the  words  of  the  statute.  It  need  not  show  the  probable  inability  of 
the  witness.  (Jackson  ex  dem.  Ten  Eyck  v.  Perkins,  3  Wendell,  308.)  The  technical 
expressions  of,  "  as  this  deponent  is  advised  by  counsel  and  verily  believes,"  may 
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be  omitted  in  respect  to  the  witness'  materiality ;  (Cain.  Pr.  443 ;)  though  clearly 
they  would  not  vitiate^  Present  the  proof  to  a  justice  of  the  supreme  court,  or  a  com- 
miflBioner  authorized  to  perform  his  duties  at  chambers,  (which  includes  circuit  judges, 
8  R.  S.^1,  supreme  court  commissioners,  id.  379,  380,  recorders,  judges  of  the  coui.* 
ty  court  of  the  degree  of  counsel  in  the  supreme  court,  and  judges  of  the  superior  court 
of  law  in  the  dty  of  New-York ;  id.  381 ;)  or  to  tlie  first  judge  of  the  county  court,  or 
to  a  master  in  chanceiy.  The  affidavits  may  be  taken  before  either  of  these  offi- 
cers, or  any  judge  of  any  court  of  record,  or  commissioner  of  deeds,  (id.  384.)  What 
are  courts  of  record,  vid.  id.  376,  viz.  court  of  errors,  chancery,  supreme  and  circuit 
courts,  courts  of  oyer  and  terminer,  common  pleas,  general  sessions  and  mayor's  courts. 
Though  the  opposite  parties  be  infants,  the  testimony  may  be  taken  in  this  form,  if  the 
suit  be  actually  pending.  (Remark  of  the  Revisers.)  So  in  case  of  a  suit  yet  to  be 
brought,  where  the  party  applying  is  an  in&nt  (id.)  The  officer  then  appoints  the 
place  and  time  of  examination.  The  former  must  be  witliin  tlie  coun^  where  the  wit- 
ness resides ;  and  the  latter  not  less  than  14  days  from  the  date  of  the  order.  The  or- 
der should  mention  the  time.  If  not,  14  days  will  be  taken  as  intended.  (3  Wend.  308.) 
See  form,  TiUingh.  373,  §  13 ;  Att's  N.  T.  Pr.  309  ;  Cain.  Pr.  443.  Serve  the  order 
on  the  opposite  party,  or  the  anticipated  party,  at  least  10  days  before  the  time  of  hear- 
ing, (exclude  the  day  of  service  and  include  the  day  of  hearing,  Rule  63  supreme  court, 
Oct.  term,  1839,)  by  shewing  the  original  order  and  delivering  a  copy,  (Cain.  Pr.  30, 
f  1,  33,  444,)  of  which  an  affidavit  should  be  produced  to  the  officer  on  the  day  of  hear- 
ing. (See  form,  Cain.  Pr.  31.)  Vary  it  for  the  party,  instead  of  the  attorney,  as  there. 
The  officer  will  alsOj  on  application,  at  the  time  of  the  ord^r  or  afler,  issue  a  summons 
lor  the  witness,  returnable  on  the  day  of  examination.  (See  form,  Tillingh.  374.)  For 
the  manner  of  service,  vid.  3  R.  S.  401.  If  he  do  not  appear  at  the  time,  draw  up  an 
affidavit  of  service ;  (see  form,  Tillingh.  355,  and  Cain.  Pr.  447 ;)  and  the  officer  will 
grant  a  warrant  to  bring  him  (see  form,  Tillingh.  641,  and  Cain.  Pr.  450,)  on  the  same 
day,  or  at  some  future  time  to  which  the  officer  may  adjourn.  If  the  witness  appear 
on  the  summons,  you  may  proceed  ex  parte,  afler  waiting  half  an  hour,  (the  usual 
time  of  attending  on  a  judge's  order,  Cain.  Pr.  30,)  upon  producing  the  affidavit  of  du- 
ly serving  the  order.  Then,  or  whenever  the  witness  and  opposite  party  appear,  you 
proceed  to  the  examination,  prosecuting  it  on  that  day  and  other  days  to  which  the  of- 
ficer may  adjourn  till  it  be  closed,  as  directed  by  the  statute.  Appearance  and  croes- 
e:(amination  waives  notice.  (Jackson,  ex  dem.  Ten  Eyck,  v.  Perkins,  3  Wend.  308.) 
The  deposition  is  to  be  captioned,  (vid.  form,  Tillingh.  641,  Cain.  Pr.  444,  446)  Att's 
Comp.  310,)  and  the  testimony  reduced  to  writing  with  great  care,  (Cain.  Pr.  444,) 
when  it  is  to  be  read,  subscribed  and  certified,  (vid.  Tillingh.  641,  Cain.  Pr.  445,  Ait's 
Comp.  310,)  as  directed  by  the  statute,  and  filed  as  therein  directed,  with  the  original 
order,  affidavits  and  proof  of  service.  In  prosecuting  the  deposition,  afler  the  caption, 

begin  on  a  new  line  thus :  *'  The  above  named  A.  B.,  aged years,  being  du^ 

•worn,  deposeth  and  saith,"  &c.  (Cain.  Pr.  445.)  The  following  may  be  the  form  of 
the  oath :  "  You  will,"  (if  on  the  Evangelists,)  or,  if  the  witness  desire  it,  <<  You  do 
iwear,.in  the  prerenoe  of  the  ever  living  God,  that  you  will,"  or,  if  scrupulous  of  tak- 
ing an  oath,  '*  You  do  solenmly,  sincerely  and  truly  dedare  and  affirm,  that  you  will," 
vid.  3  R.  S.  407,)  ^  true  answers  make  to  such  questions  as  I  shall  put  or  pcsrmit  to  be 
put  to  you  touching  the  matter  now  officially  before  me."   If  there  be  a  cause  actually 
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pending,  add,  '*  and  depending  between  John  Doe,  plaintiff,  and  Richard  Roe,  defend-* 
ant"  Mr.  Caines  says,  as  to  the  old  statute,  that  the  examination  must  be  conducted 
as  in  other  cases  of  viva  voce  examination  in  court.  (Cain.  Pr.  445.)  The  examina- 
tion on  the  part  of  the  producer  being  finished,  t}ie  cross-examination,  if  any  be  in- 
tended, commences,  prefacing  it  as  follows :  "  The  aforesaid  A.  B.  being  cross-exam- 
ined, says,"  &c.  When  the  whole  deposition  is  thus  taken,  it  should  be  read  over  to 
the  witness,  who  may  then  explain  any  part  of  his  testimony,  which  he  conoeives  to  be 
improperly  stated,  or  he  may  correct  any  part  on  a  better  recollection  of  ^  fiicts.  (Gain. 
Pr.  445.)  If  the  .witness  refuse  to  testify  or  answer  any  proper  question,  he  may  be 
committed.  (Vid.  ante,  p.  31,  note  41.)  For  the  general  form  of  a  commitment,  vid.  Cain. 
Pr.  451.  If  the  witness  be  wrongfully  committed,  relief  must  be  sought  by  habeas  cor- 
pus, (id.  454.  2  R.  S.  563.)  On  the  trial,  the  inability  to  obtain  the  viva  voce  testi- 
mony of  tlie  witness  must  be  shown  from  one  of  the  causes  mentioned  in  the  99tli  sec^ 
tion  of  the  statute,  or  it  cannot  be  received ;  and  by  the  next  section,  the  competency 
and  admissibility  of  the  witness  or  his  testimony  are  to  be  tested  by  the  same  rules  as 
if  he  were  examined  in  open  court  The  inability  to  attend  must  be  proved  ;  and  the 
party  cannot  rely  on  the  presumption  of  this,  arising  merely  from  the  advanced  age  of 
the  witness.  (Jackson,  ex  dem.  Montressor,  v.  Rice,  3  Wend.  Rep.  180.)  But  proof 
by  one  that  a  witness  is  74  years  of  age,  and  by  another  that  from  his  knowledge  of 
her  situation  and  infirmities,  he  believed  she  could  not  endure  the  fatigues  of  the  jour- 
ney, without  seriously  hazarding  her  health,  is  sufficient  (Jackson,  ex  dem.  Ten  Eyck, 
v.  Perkins,  5t  Wend.  308.)  Pending  the  proceedings  before  one  officer,  he  may  by  the 
4l8t  section  transfer  the  examination  to  another  ofiieer  residing  in  the  same  county 
with  the  witness.  This  may  be  by  order,  endorsed  on  the  original  thus :  ^  Ordered 
that  the  within  mentioned  examination  be  had  before  £.  C,  circuit  judge,  residing 
in  the  county  of  Saratoga."  The  latter  then  takes  the  place  of  the  first  officer  with  the 
same  powers,  all  the  papers  of  course  being  transferred  to  him. 

By  §  39,  an  examination  in  perpetuam  rei  memoriam  may  be  used  in  the  case  of  wit- 
nesses disabled  to  attend  and  give  evidence  by  reason  of  dent  A,  vMOMiyy  old  age^  tiek" 
nessy  or  »ettUd  tnfirmity.  In  such  case,  the  deposition,  or  a  certified  copy,  is  evidence 
between  the  parties  or  those  claiming  under  them.  * 

S.  De  bene  et«e.  Another  mode  of  securing  oral  testimony  is  by  the  3  R.  S.  891,  pt. 
8,  ch.  7,  tit  3,  art  1.  (Tillingh.  Forms,  642.)  This  mode  is  given  where  the  mtneaa, 
in  a  suit  already  commenced  by  actually  serving  process,  is  about  to  depart  from  thi$ 
»tate,  or  so  sick  and  infirm  as  to  afford  reasonable  ground  for  apprehension  that  he  wifl 
not  be  able  to  attend  the  trial.  It  will  be  perceived  that  the  latter  cause  is  completely 
covered  by  the  proceeding  in  perpetuam,  &c ;  but  not  the  probable  departure.  The 
proceedings  and  their  effect  are  so  similar  in  aO  respects  to  that  under  the  statute  to  per- 
petuate, &c.  that  .they  need  not  be  particularly  considered  here.  Instructions  upon  one 
statute  will  guide  as  to  the  other.  Tlie  difference  will  readily  be  suggested  by  the  stat- 
utes themselves.  This  is  a  proceeding  which  constituted  a  part  of  the  oonmion  law  of 
New-Tork.  (Mumford  v.  Church,  1  John.  Cas.  147.  Sandford  v.  Burrell,  Anth.  N.  P. 
Rep.  184.  Jackson,  ex  dem.  Green,  v.  Kent,  7  Cowen's  Rep.  59,  68.  Wait  v.  Whit- 
ney, id.  69.  Packard  v.  Hill,  id.  489.)  The  forma  of  proceedings  to  take  testimony 
.previous  to  the  statute  are  given  in  7  Cowen's  Rep.  60  to  63 ;  and  in  Cain.  Pr.  433  to 
438.    And  the  revisers,  in  their  note^reporting  the  statute,  declare  that  the  details  art 
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taken  from  iBe  above  cases,  and  from  the  act  to  perpetuate  testimony  in  certain  cases, 
(1  R.  L.  455,  by  Woodw.  &  Van  Ness.)  The  act  seems  to  be  declaratory  of  the  com- 
mon law,  so  far  as  power  or  jurisdiction  may  be  in  question ;  and  there  can  be  little 
doubt  that  it  does  not  mean  to  take  away  the  old  right  of  the  courts  to  interfere  wher- 
ever the  party  shall  appear  to  be  in  danger  of  losing  the  evidence ;  as  if  the  suit 
be  conunenced  vfiihoia  process,  or  the  witness  be  a  prisoner  of  war,  &.c.-  &c.  But 
in  the  cases  mentioned  by  the  statute,  the  proceedings  must  be  in  strict  conformity 
with  its  provisions ;  otherwise  the  evidence  will  be  inadmissible ;  and  so  where  it 
shall  appear  that  the  notice  to  attend  was  insufficient,  or  that  the  examination  was 
not  in  all  respects  &ir.  (3  R.  S.  398,  §  8.)  The  following  suggestions  are  appli- 
cable to  all  examinations  of  this  character  :  **  The  witness  must  be  interrogated  as  on 
a  tnai  His  deposition  on  interrogatories  before  administered,  or  on  a  detail  of  facts 
before  related  and  reduced  to  writing,  cannot  be  taken  to  the  judge,  then  sworn  to,  and 
the  witness  interrogated  to  the  facts  of  such  deposition.  But,  to  every  fact  to  be 
deposed  to,'  the  witness  must  be  interrogated,  and  his  answer  to  each  taken  down  in 
writing  as  it  is  made ;  for  it  would  be  dangerous  in  the  extreme  to  admit  of  a  deposi- 
tbn  antecedently  prepared,  in  the  phraseology  of  the  person  who  put  it  to  paper.  This 
point  was  ruled  by  Mr.  Justice  Livingston,  in  a  case  where  the  defendant's  attorney 
attended  with  an  affidavit  ready  drawn  up,  in  which  every  fact  makmg  for  the  defend*- 
ant  was  fully  sworn  to.  But  on  a  vioa  voce  examination,  the  witness  totally  destroyed 
his  testimony  in  writing ;  and  the  suit  was  ahnost  immediately  settled."  (Murray  v. 
The  — —  Ins.  Co.,  Cain.  Pr.  487.)  The  same  doctrine  is  sanctioned  under  the  stat- 
ute of  the  U.  S.  (Richardson  v.  Golden,  8  Wash.  C.  C.  Rep.  109.)  And  vid.  U.  S.  v. 
Smith,  4  Day's  Rep.  131,  S.  P.  and  Bell  v.  Morrison,  1  Peters'  S.  C.  Rep.  851,  855.  If 
the  witness  be  a  transient  person,  then  that  he  said  at  his  examination  he  was  going 
to  leave  tfie  state,  and  had  not  since  been  seen  by  the  witness  who  proves  the  deckura- 
tion,  is  sufficient  to  let  in  the  deposition.  (Guyon  v.  Lewis,  7  Wend.  36.)  It  was  for- 
merly doubted  how  the  preliminary  steps  to  the  examination  should  be  shown  upon 
the  trial.  (Jackson,  ex  dem.  Green,  v.  Kent,  7  Cowen's  Rep.  59.)  But  the  papers  on 
file  are  now  sufficient,  unless  impeached*    (3  R.  S.  893, 3,  §  7, 8.) 

S.  The  above  examination  can  be  had  in  those  caste  only,  where  the  witnesses  to 
be  examined  are  within  the  state.  Another  ancient  and  usual  proceeding,  is  to  exam- 
ine witneases  re8i4iiig  or  being  without  the  state  under  the  statute,  (3  R.  S.  898  to  896, 
pt  8,  ch.  7,  tit.  3,  art  3 ;  TiUingh.  Forms,  683 ;  )  upon  commission  or  dedmus  poles- 
tsiem.  All  the  requisite  forms  under  this  head  will  be  found  collected  or  referred  to  in 
TiOingh.  Forms,  683  to  688.  The  forms  of  proceedings  upon  former  statutes  on  the 
same  subject  may  be  seen  in  Atts.  Comp.  306  to  308,  and  Cain.  Pr.  400  to  436.  The 
words  of  the  present  statute  are,  *'  any  witness  not  residing  within  this  state,"  (§11;) 
of  the  old  statute,  (1  R.  L.  Woodw.  &  Van  Ness*,  519,  §  11,)  "  If  any  witness  shall 
not  reside  in  this  state."  Upon  the  latter  statute,  which  is  substantially  Hke  the  for* 
mer,  it  was  held,  (Pooler  v.  Maples,  1  Wend.  Rep.  65,)  that  it  extended  to  a  witness 
whose  domieil  is  in  this  state,  but  who  is  temporarily  out  of  the  state  engaged  in  work, 
e.  g.  as  a  contnu^r  in  constructing  a  canal  in  Pennsylvania,  Most  of  the  cases  on  the 
old  statutes  wiU  be  found  collected  in  1  DunL  Pr.  548  to  550,  3  John.  Dig.  Practice, 
xxiv,  and  Cowen's  Digested  Index,  tit.  Commission  to  Examine  Witnesses  and  Prac- 
tice in  Criminal  Cases,  No,  45.  Vid.  farther,  1  .Wend.  Rep.  18, 37, 65, 388  v  3  id.  64, 343, 
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637,  646 ;  6  id.  475, 6,  480, 1 ;  7  id.  513, 514, 530 ;  9  id.  444 ;  3  Hall's  Rep.  502.  For- 
meriy,  the  motion  for  tliis  commission  could  be  made  in  court  only ;  and  this  is  still  so, 
except  as  to  the  supreme  court  In  that  court,  not  only  is  the  proceeding  expedited  by 
the  monthly  terms  noticed  ante,  page  25, 6 ;  but  the  motion  may,  in  effect,  be  grant- 
ed at  any  time  in  vacation  by  a  justice  of  the  supreme  court  or  a  circuit  judge.  On 
ten  days  notice,  he  makes  an  order  for  tlie  commission.  (2  R.  S.  898,  §  12.)  Most  of 
the  books  cited  apply  of  course  to  the  old  statutes ;  indeed  all  except  the  nei>7  statutes, 
tlie  remarks  of  the  revisers,  and  Mr.  Tiltinghast's  new  book  of  forms,  with  a  few  re- 
cent cases  in  Wendell  and  Hall.  But  the  older  authorities  and  precedents  will  be 
found  powerful  auxiliaries  in  practicing  under  the  new  statutes.  The  difierence  be- 
tween the  old  and  new  statute  concerning  the  taking  of  testimony  by  commission,  as 
pointed  out  by  the  revisers  in  their  notes,  is  as  follows :  ''  §  10,  one  commissioner 
sufficient;  §  12,  commission  may  be  ordered  in  tlie  supreme  court  by  a  single  justice 
or  circuit  judge ;  §  18,  enlarges  the  number  of  cases  in  which  a  commission  may  be  re- 
ceived from  another  besides  the  agent;  §21,  agreement  (and  manner  of  carrying  it 
into  effect)  of  the  attorneys  as  to  the  mode  of  returning  the  commissbn ;  §  28,  reserv- 
ing the  right  to  object  to  the  competency  of  the  witness  on  the  trial ;  the  competency 
or  relevancy  of  the  interrogatory,  (vid.  2  Wend.  64,  S.  P.)  or  any  answer  given ;  §  24, 
attowing  a  commission  on  interlocutory  judgment,  and  allowing  tBe  evidence  taken 
thereon  to  be  used  in  assessing  damages." 

By  the  2  R.  S.  781,  pt  4,  ch.  2,  tit  4,  art  2,  §  78, 74, 75,  the  provisions  of  the  above 
statutes  relative  to  taking  testimony  de  bene  esse  and  upon  commission  are  applied  to 
issues  upon  indictments.  The  right  of  examination  is  however  confined  todefondanti. 

Formerly  the  costs  of  a  commission  were  not  altowed  in  taxation  beyond  the  affida- 
vit, notice  and  motion,  and  drawing,  engrossing  and  sealing  the  commission.  (Ken- 
ney  v.  Van  Home,  2  John.  Rep.  107.)  This  was  owing  to  the  narrow  words  of  the 
old  statute  of  costs.  (2  R.  L.  by  Kent  &  Radclifl^  72.)  The  subsequent  statutes  are 
broader,  extending  to  all  necessary  proceedings  in  a  cause,  according  to  the  course 
and  practice  of  the  court  (2  R.  L.  by  Woodw.  &  Van  Ness,  15.)  Under  this  clause 
there  can  be  no  doubt  that  in  a  civil  cause,  where  akxie  ^osts  are  taxabk;  as  between 
party  and  party,  costs  of  the  above  proceedings  generally,  after  the  suit  commenced, 
are  taxable  on  an  affidavit  that  they  are  necessary.  (Jackson  ex  dem.  M'Glellan  v. 
Mather,  2  Cowen's  Rep.  584.  Corlies  v.  Cummings,  7  id.  154.  Jewell  v.  JeweH,  8 
id.  109.)  The  last  case  held  that  a  mere  order  of  examination  de  bene  esse  couM  not 
be  taxed  where  no  examination  was  actually  had  ;  probably  on  the  ground  that  its 
necessity  was  not  apparent  The  present  statute,  (2  R..S.  688,)  is,  in  this  respect,  a 
transcript  of  the  2  R.  L.  by  W.  &  V.  15.    Of  course  the  old  rule  apices. 

For  the  doctrine  of  depositions  in  Connecticut,  see  Swift's  Evidence,  112  to  115; 
1  Day,  83 ;  1  Root,  307,  316,  480,  498 ;  8  Conn.  Rep.  171 ;  4  id.  568 ;  5  id.  822, 385 ; 
7  id.  148 ;  1  Kirby,  100,  219,  208 ;  3  Day,  306.  In  Maine,  2  GreenleaTs  Rep.  407 ; 
4  id.  88,  167,  387 ;  5  id.  9 ;  7  id.  181.  In  Massachusetts,  the  cases  collected  in  Bige- 
low's  Dig.  ed.  1825,  tit  Deposition,  and  his  Supplement  printed  in  1830;  8  Dane's 
Abr.  862;  8  Pick.  Rep.  51 ;  9  id.  485.  In  New-Hampshire,  1  N.  H.  Rep.  28;  4  id. 
54,  212.  In  Vennont,  2  Tyler,  344 ;  1  D.  Chipman's  Rep.  106,  176,  179,  900,  237 ; 
1  Aik.Rep.264;  2id.26;  BraytRep.77, 185;  1  Verm. Rep. 259 ;  8 id. 68, 485, 570. 
In  New-Jersey,  1  South.  117;  2  id.  567.;  1  Coxe,  220,  445;  2  Halst  40 ;  3  id.  56 ; 
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6  id.  317.  {n  Maryland,  the  cases  collected  in  8  Am.  Dig.  by  Wharton,  333,4,  tit 
Evidence,  H.  and  2  Harr.  &  John,  272,  396,  459,  460;  3  id.  71,  91,  507,  453,  74, 
76;  5  id.  226,  51,  150,  438;  2  Gill  fe  Jolin.  64.  In  Pennsylvania,  the  cases  collect- 
ed in  Wharton's  Penn.  Dig.  Evidence,  N. ;  General  Index  in  15  Serg.  &  Rawle's 
Rep.  tit  Deposition ;  16  Serg.  &  Rawle,  120,  214, 264,  379,  385 ;  17  id.  142.  In  Vir- 
ginia, the  cases  collected  in  Hall's  Dig.  tit.  Depositions ;  4  Rand.  250 ;  5  id.  126 ;  6  id. 
242.  In  North  Carolina,  the  cases  collected  in  3  Am.  Dig.  by  Wharton,  Evidence,  H. 
and  2  Hawks,  400;  3  id.  205;  1  Dev.  872, 464,  483.  In  South  Carolina,  3  Am.  Dig.  by 
Wharton,  Evidence,  H.;  Const.  Rep.  131 ;  2  M'Cord,  288,  428.  In  Kentucky,  the 
caaes  collected  in  3  Am.  Dig.  by  Whart  Evidence,  H. ;  1  Monroe's  Rep.  225 ;  4  id. 
366,284;  5  id.  166;  7  id.  577,8;  IJ.  J.  Marsh.  3, 100,1,  525;  2  id.  447;  4  id.  134; 
&  Litt  Rep.  201.  In  Tennessee,  3  Am.  Dig.  by  Whart  Evidence,  H.  In  Alabama, 
1  Ala.  Rep.  136, 407*  Louisiana,  1  Martin's  Lou.  Rep.  new  series,  187 ;  5  Mart  Rep. 
N.  S.  4BQt  and  the  cases  there  cited ;  7  id.  315.  Ireland,  1  Irish  T.  R.  157.  England, 
1  Car.  &  P.  606;  3  id.  219;  8  Bamw.  &  Cress.  737. 

Most  of  the  above  authorities  relative  to  states  other  than  New- York,  appear  to  be 
founded  on  statute  or  local  practice,  to  which  the  editor  is  pretty  much  a  stranger. 
Not  being  able  to  judge,  therefore,  how  far  he  can  usefully  notice  them,  he  stops  with 
the  general  reference^  given.  More  can  hardly  be  useful  to  the  practitioner  of  tlie  pai^ 
tjcular  state  where  they  have  arisen ;  and  his  more  perfect  knowledge  on  the  subject 
would  doubtless  have  justified  their  total  omission.  The  collection  is  useful,  however, 
at  least  as  showing  the  extensive  prevalence  of  this  practice  of  taking  testimony  by 
depositiony  and  tlie  importance  to  the  American  lawyer  of  tlioroughly  studying  tliis 
branch  of  the  law  of  evidence.  It  is  a  law  almost  exclusively  American,  and  of  course 
must  be  learned  through  American  practice  and  authority. 


NOTE  43— p.  17. 


The  doctrine  of  putting  off ^  postponing^  or  continuing  causes  or  trials,  as  it  is  call- 
ed in  the  legal  nomenclature  of  dififerent  states  and  countries,  rests  much  upon  the 
discietioB  and  rules  of  practice  of  the  court  where  the  cause  is  depending,  especially  af^ 
ter  the  first  application.to  postpone,  or  where  this  is  attended  with  circumstances  which 
take  it  out  of  the  ordinary  course.  The  putting  off  a  trial,  even  upon  a  first  applica- 
tkm  after  issue  Joined,  is  held  to  be  so  much  a  matter  of  discretion,  that  a  refusal  cannot 
be  assigned  for  error.  (Woods  v.  Young,  4  Cranch,  237.)  In  this  case  the  application 
was  a  second  one,  founded  on  a  rule  of  practice  of  the  circuit  court  for  the  district  of  Co- 
lumbia ;  but  the  rule  is  laid  down  generally  and  without  qualification,  that  the  refusal 
to  continue^a  cause  canndt  be  assigned  for  error,  because  it  is  merely  a  matter  of  favor 
and  disccetioiL  This  was  doubted  by  the  general  court  of  Virginia,  in  Smith  v.  The 
Commonwealth,  (a  case  of  refusal  to  put  off  the  trial  of  a  prisoner  indicted  for  murder, 
2  Vag.  Cas.  6,)  though  they  agreed  it  was  matter  of  discretion ;  and  that  error  woukl 
not  lie  unless  the  case  was  a  very  plain  one.  The  same  doubt  was  expressed  in  Holt  v. 
The  Commonwealth,  id.  156,  (a  case  of  forgery;)  and  the  writ  of  error  denied,  be- 
cause the  postponement  was  properly  refused.  Also  in  Blesdoe  v.  Commonwealth,  6 
Rand.  673, 674,  a  like  doubt  is  expressed. 

Voi^  !.•  6 


jUM^^ ;  auttd  ii«e  coort  wii,  uf/t  axkTil'n;  en  a  oooijuii  fur  a  ncrw  tnaL  tPrkt  v.  JubuvIk, 
I  livfp.  Ill,  112.  ramud  r.  Biiiyiidl,  kL  ^,  <u.)  So  in  Vcrawoi.  cf  u  andnor  or 
rrfrf  «r'«  refunJ  u>  prifen[jua&.  (NtrR-um  v.  HiesJw.  2  Venn.  Eep.  566.  afi^L)  Hot  m 
KiUitiKk/  a  refuMJ  to  puKtjxiDe  in  a  proper  cane  is  error;  and  the  jcd^moit  viB  be 
verged  oa  a  writ  of  error.  (MX^arty  r.  Patim'H  ex'ra,  9  J.  J.  Man^  dCSL 
V.  Aiei^ra,  1  Bibb,  248.) 

In  New- York,  error  lk»  upon  lyjtliing  defaars  the  reeord  itself;  (Ex  pane 
6  C<^weu'»  Rep.  5^5;  Peo{^  v.  Vermihea,  7  id.  lOB;)  and  a  biH  of  cxoeptiaDK 
uever  been  afiplkd  id  practke  to  tliis  proceeding.  But  it  wifl  be  seen  faereaficr  ikal, 
at  any  rate,  many  timet,  a  renaedy  Iie»  by  motion  ibr  a  new  trial ;  and  it  was  oaneed- 
M  \ty  Butl«eriafid,  J.  wtio  di»isented  from  the  new  trial,  in  The  People  v.  Yermiwa, 
(7  Cowen*H  Rep.S89,  990,)  tliat  where  tliere  is  no  leaaon  to  suspect  that  the  diiect  of 
tiM;  motkiO  is  mere  delay,  and  tlje  trial  lias  not  been  put  off  by  a  prerious  app&catiaB 
of  tiie  party,  tlie  general  affidavit,  both  in  ci\'ii  and  criminal  cases,  is  afl  that  shouid  be 
demanded ;  tliat  tlie  court  lias  tlien  no  discretion ;  tlie  pobipc*nec]ent  bein^  matter  of 
ri|<ift,  rijiting  on  wliat  lias  become  a  principle  oftlje  common  law. 

In  eitlier  view,  tlie  subject  assumes  a  character  of  importance  meriting  greater  ex- 
amtnati^m  than  is  (jefterally  bestowed  upon  it  in  the  boolu  of  practice.  As  remarked  by 
Mr.  Justice  Nott,  of  Houtii  Carolina,  in  Ferrand  v.  Bouchell,  (1  Harp.  85,)  ""The  va- 
rious shifts  to  which  a  party  will  frequently  resort  to  efiect  the  postponement  of  a  case ; 
the  pente  vera  lice  with  which  one  will  press  for  a  trial  when  lie  finds  hs  antagooisl  im- 
prepared ;  tJie  zeal  witli  wliich  tlie  counsel  enter  into  the  feelings  of  their  clients;  and 
tlie  difllculty  of  getting  at  the  truth  when  each  party  is  determined  to  take  all  advan- 
tages of  the  otlier  which  circumstances  may  throw  in  his  way;  all  combine  to  render  a 
question  of  postponement  one  of  the  most  difficult  and  embarrassing  that  we  meet  with 
in  the  administration  of  justice.  And  although  there  are  certain  general  rules  by  vHiich 
courts  are  usually  governed,  yet  among  the  infinite  variety  of  circumstances  which 
contribute  to  render  a  case  an  exception  to  the  general  rule,  almost  eveiy  one  may  be 
resolved  into  a  question  of  discretion,  which  must  be  governed  by  its  own  particular 
circumstances.  And  there  would  be  no  end  to  delay,  if  the  court  were  not  permitted 
to  exercise  a  liberal  discretion  in  laying  the  parties  under  such  reasonable  terms  as  are 
calculated  to  facilitate  tlie  progress  of  a  suit,  and  to  promote  the  ends  of  justice." 
These  remarks  will  be  found  fully  justified  by  what  follows,  though  we  are  properly 
confined  to  the  single  head  of  postponement  for  want  of  testimony. 

The  general  or  common  affidaoitt  as  it  is  called,  may  be  in  this  form : 
*^  SurEBMB  Court. 

John  Doe     )     Saratoga  County,  ss.    Richard  Roe,  the  defendant  in  this  cause, 
V.  >  makcth  oath,  and  saith,  tliat  issue  was  joined  in  this  cause,  on  the 

Riekard  Roe.  )  |oih  day  of  November,  instant;  and  that  notice  of  the  trial  thereof 
was  served  on  tlic  next  day ;  that  E.  F.  of  the  town  of  Milton,  in  the  said  county,  is  a 
material  witnctis  for  him  the  deponent,  in  this  cause,  without  whose  testimony  he  can- 
not iMilely  proceed  to  the  trial  thereof.    And  of  this  the  deponent  is  moreover  advised 
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by  his  oounseL  This  deponent  farther  saith  that  he  hath  a  good  defence  upon  the 
merits  in  this  cause,  as  he  is  also  advised  by  counsel,  and  verily  believes.  This  depo- 
nent farther  saith,  that  in  consequence  o£  the  notice  of  trial  aforesaid,  this  deponent 
caused  immediate  inquiry  to  be  made  at  the  residence  of  the  said  E.  F.  with  a  view  to 
have  him  subpoenaed ;  but  was  there  informed  by  his  wife  that  he  had  gone  a  journey 
to  Philadelphia,  in  the  state  of  Pennsylvania,  and  was  not  expected  to  return  home  till 
the  lOth  December,  next ;  at  which  time  the  deponent  verily  believes  he  will  return ; 
and  this  deponent  believes  that  he  shall  be  able  to  procure  the  attendance  of  the  said 
£.  F.  as  a  witness  in  this  cause,  at  the  next  circuit  court  to  be  holden  in  and  for  the 
said  county  of  Saratoga.  E.  Fw" 

Sworn,  &C. 

It  win  be  seen  hereafter  that  the  abov^  form  comprehends  all  the  requisites  of  the 
common  affidavit  which  the  utmost  stretch  of  any  of  the  cases,  except  Corbin  y.  Daw* 
8Mh  hereafler  cited  from  Tidd,  708,  require ;  and  considerably  more  than  the  modem 
English  practice  in  the  K.  B.  demands.  I  ought  also  to  except  AUard  v.  Lobau,  ($ 
Mart  Louisiana  Rep.  303,)  which  requires  the  addition,  that  the  motion  ia  not  made 
for  delay ;  but  in  order  to  obtain  justice. 

See  the  different  forms  in  3  Burr.  1514,  Imp.  K.  B.  335,  and  C.  P.  368, 9 ;  1  Sell  431. . 

The  affidavit,  of  course,  varies  as  to  the  causes  of  fiulure  to  procure  the  attendance 
of  the  witness  and  the  means  resorted 'to,  according  to  the  differing  circumstances  of 
each  caae.  The  exercise  of  diligence  must  be  shown.  (Lafon's  ex'x.  v.  Gravier,  1 
Mart  Louisiana  Rep.  N.  S.  343.)  Swearing,  in  general  terms,  that  the  party  had 
been  endeavoring  to  find  the  witness,  and  could  not,  was  held  too  loose.  (Anon.  Lofi^ 
653.)  And  the  affidavit  should  be  sufficient  of  itael£  The  court  will  not  Usten  to  any 
expbnalion  ore  temu.  (Smith  v.  Barker,  in  the  C.  C.  U.  S.,  3  Day,  380.)  Where 
the  defendant  swore  that,  as  soon  as  he  had  notice  of  trial,  he  sent  a  man,  one  Rabb, 
with  a  sobpoena  to  serve  it  on  the  witness,  who  lived  at  a  distance ;  that  he  had  like- 
wise seat  a  letter  by  the  messenger  to  his  brother,  requesting  him  to  see  that  the  sub- 
pcena  was  served  and  the  witness  expedited,  in  case  of  any  accident  to  Rabb ;  that 
Rabb  had  not  returned,  nor  had  he  heard  any  .thing  from  him  since  his  departure ; 
heki  sufficient  proof  of  diligence ;  and  that  the  trial  should  go  off,  tlie  other  &cts  in  the 
common  affidavit  being  sworn  to.  (Pennington  v.  Scott,  3  Dall.  94.)  But  taking  the 
promise  of  a  witness  to  attend  is  not  due  diligence ;  (Freeland  v.  Howell,  Anth.  N.  P. 
Rep.  198 ;  Bone  v.  Hillen,  1  Rep.  Const  Court,  198 ;)  unless  tlie  witness  be  an  at- 
torney of  the  court  His  promise  may  then  be  received.  (White  v.  Lynch,  3  Dall. 
183.)    So  of  a  foreign  witness.    (People  v.  Vermilyea,  7  Cowen's  Rep.  369.) 

In  England  and  the  state  of  New-York,  the  motion  may  be  made  at  the  bar,  on  the 
usual  notice,  (vid.  M'Kay  v.  The  Marine  Ins.  Co.  3  Caines'  Rep.  384,)  or  to  a  judge 
in  vacation.  This  will  be  seen  by  the  text;  and  is  laid  down  in  the  Englisli  books  of 
practiee,  wliich  apply  to  New-York.  (Tidd's  Pr.  708.)  The  establishment  of  semi- 
monthly terms,  for  non-enumerated  business,  (vid.  ante,  p.  35,  6,  note  30,)  may  lead  to 
more  frequent  applications  at  bar.  But  the  usual  course  is  to  move  tlie  judge  at  nisi 
prius,  without  previous  notice,  and  even  as  late  as  when  the  cause  is  called  for  trial. 
(1  DunL  Pr.  586.  Duberly  y.  Gunning,  Peak.  N.  P.  Cas.  97.  Buxton  v.  Lawton,  4 
Campb.  163.    Jackson,  ex  dem.  Malin,  v.  Malin,  15  John.  Rep.  393,  396.   Ogden  v. 


44  Of  the  Jlttendanee  of  Witnesses.  Gt\:  1.]  * 

F&yne,  5  Coweo'eRep.  16.   Hooker  v.  Rogers,  6  id.  577.)    If  bcibre  on  independent 
court,  holding  trials  at  bar,  the  motion  is  made  to  that  court  in  the  same  way. 

The  practice  of  applying  to  a  judge  before  the  circuit  arrives,  has  certainly  not  been 
sanctioned  by  a  direct  adjudication ;  a  drcumstance  which  probably  accounts  for  the 
rareness  of  its  occurrence.  Yet  great  trouble  and  expense  might  be  saved  to  both  par-, 
ties,  by  applying  to  him  iii  a  proper  case.  FuU  notice  may  be  given ;  and  where  it  is 
evident  the  defendant  cannot  be  prepared,  there  is  no  reason  why  the  parties  and  all 
their  witnesses  should  go  to  court,  to  await  a  decision  of  the  question  these.  The 
practice  of  staying  proceedings  by  order  of  a  single  judge,  on  proper  cause,  is  of  the 
most  ordinary  occurrence,  and  depending  upon  a  power  as  distinctly  acknowledged 
and  settled  as  any  in  the  law. 

A  motion  to  stay  a  hearing  before  referees,  must  be  made  to  the  court  or  the  referees. 
A  commissioner  has  no  power  to  grant  the  order.  (Grahams  v.  Morton,  6  Wendell,  65S.) 

The  affidavit  should  generally  be  made  by  the  party.  This  was  held  without  quali- 
fication in  Carter  v.  Uppington,  (Barn.  437,  9d  ed.)  where  the  attorney  made  tbe 
affidavit;  (or,  say  the  court,  none  but  the  party  can  swear  to  any  person's  beii]^  ama- 
terial  witness.  (Sheppard's  ez'rs  v.  Cook's  ex'rs,  3  Hayw.  341 , 3,  S.  P.)  So  in  Price 
V.  Warren,  (Cas.  Pr.  C.  B.  96;  Vin.  Abr.  Trial,  (T.  e.8,)  0.  11,  note,  S.  C.;)  the 
attorney  swore  absolutely  that  T.  was  a  material  witness ;  and  was  beyond  York ; 
and  that  he  could  not  have  him  in  London  time  enou^  to  give  his  evidence  upon  the 
trial  The  court  said,  the  settled  rule  is  that  the  defendant  must  make  affidavit  him- 
wA£ywUhouS  which  the  trial  %9  never  put  off.  But  the  C.  B.  where  these  cases  were  de- 
cided, did  not  long  adhere  to^this  strict  tone.  .  Some  6  or  7  years  a^r,  in  Day  v.  Sam- 
son, (Bam.  448,  3d  ed.)  on  objection  that  a  third  person,  and  not  the  defendant,  had 
made  the  affidavit,  tlie  court  received  it  without  any  special  circumstances  calling  ibr 
such  a  course  being  apparent.  They  said  there  may  be  many  cases  where  a  third  per- 
son can  swear  another  to  be  a  material  witness,  and  the  defendant  himself  cannot^  as 
where  a  fector  sells  goods  for  his  principal,  and  employs  a  porter  to  deliver  them.  The 
fector  knows  tlie  porter  to  be  a  material  witness ;  but  the  principd  does  not.  (Whea- 
ton  V.  Cross,  2  Hayw.  154,  S.  P.)  So  in  Duberly  v.  Gunning,  at  nisi  prius,  (Peak. 
N.  P.  Cas.  97.)  The  action  was  crim.  con. ;  and  the  defendant's  attorney  made  affi- 
davit of  a  suspicion  that  two  of  the  defendant's  witnesses  were  kept  out  of  the  way  by 
the  plaintiff;  Erskine,  for  tlte  plaintiff,  admitted  that  where  there  is  a  question  of  title,  or 
the  like,  resting  on  matter  of  law,  the  attorney's  affidavit  is  receivable;  but  here  the 
question  was  one  of  &ct.  Lord  Kenyon  received  the  affidavit ;  (Wheaton  v.  Cross,  ft 
Hayw.  154,  S.  P. ;)  and  he  objected  to  the  strictness  of  The  SLing  v.  Ratcliffis,  (1  W. 
Bl.  3,  4,  5 ;  Fost  40,  S.  C.  by  the  title  of  The  King  v.  Ratcliffe ;  1  Wils.  iSa,  S.  C. ;) 
which  required  the  prisoner  to  shew  merits  by  his  own  affidavit  The  books  of  prac- 
tice deduce  from  these  and  other  cases,  the  rule  in  the  text,  that  in  general  the  affida- 
vit must  be  made  by  tlie  party ;  (1  Sell  Pr.  420 ;  Tidd's  Pr.  708 ;)  but  a  reason  why 
it  is  not,  may  be  received :  as  that  tlie  defendant  is  abroad ;  (Imp.  K.  B.  SS4;  Tiddls 
Pn708;  Allcorn  v.  Rafferty,  4  J.  J.  Marsh.  222 ;)  or  out  of  the  way ;  (Tkid's  Pr.  708 ;) 
or,  as  we  have  seen,  where  the  knowledge  lies  exclusively  with  a  third  perscm*  (Day 
V.  Samson,  Bam.  3d  ed.  448.)  And  it  has  been  held  tliat  the  attorney's  clerk  may 
make  the  affidavit,  if  he  states  that  he  had,  in  fact,  the  management  of  the  eauee,  and 
is  particularly  acquainted  with  all  the  circumstances  of  it.    (Sullivan  v.  M'Gill,  I  H. 
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BL  637.)  S(H  that  the  deponent  is  intcstested,  being  a  party  to  the  negotiable  paper  in 
question ;  as  the  maker  of  a  note,  the  action  being  against  the  endorser,  Uiou^  not  an 
imraediaie  party  to  the  suiC  (Jackson  v.  Mason,  1  DalL  135.)  So,  if  be  be  otherwise 
interested  in  the  cause.    (AUoon  v.  Rafferty,  4  J.  J.  Marsh.  3S2.) 

The  cases  liave  fluctuated  too  on  the  question  whether  merits  shall  be  sworn  to. 
Toflbni  ▼•  Jennings,  (Lofil,  187,)  is  to  be  understood  that  they  shall  But  it  was  heM 
in  another  case,  that  where  no  cause  of  suspicion  appears,  the  afiidavit  need  not  state 
that  the  defendant  has  a  defence  on  the  merits,  (Duncan  v.  Thomasin,  Mich.  38,  Geo. 
3.Tidd.  Pr.  708,)  and  as  late  as  1816  (Gookson  v.  Simpson,  1  Qhit  Rep.  686,  note  (a). 
Ld.  EUenborou^,  Ch.  J.  said  it  would  be  ridiculous  to  swear  to  merits ;  (or  the  other  par- 
ty would  deny  them.  So  widely  have  that  court  departed  from  the  decision  in  the 
King  V.  Ratdifie,  (supra)  which  held  the  defendant  to  swear  positively  to  his  veiy  de- 
fence upon  the  particular  issue. 

The  materiality  of  the  absent  testimony  must  be  shown  in  some  way.  (Lafon's  ex'x. 
V.  Gravier,  1  Mart  Lou.  Rep.  N.  S.  243.) 

The  defendant  must  swear  positively  that  the  witness  is  material ;  not  merely  a$  he 
Mimt.    (Welbuiy  v.  Lister,  Rep.  Praet  C.  B»  81.    Vin.  Abr.  Trial  (T.  e.  3,)  pi.  10, 
S.  C.)    Where  the  defendant's  wife  swore  he  was  gone  to  sea,  with  a  material  wit- 
ness, as  she  heUeffed :  held  insufficient    (Gray  v.  Halton,  Bam.  437, 3d  ed.)   And  the 
mere  implication  that  materiality  rests  in  belief  must  be  avoided  ;  for  where  the  affida- 
vit stated  that ''  A.  B.  and  G.  D.  are  material  witnesses  for  the  defendant  in  this  cause, 
without  whose  evidence  defendant  can  not  safely  proceed  to  trial,  as  defendant  is  ad- 
vised and  verily  believes,"  the  court  said  the  belief  seexned  to  go  through  the  whole ;  ad 
well  to  the  materiality  as  the  safety  of  proceeding  ;  and  was  not  sufficient    That  the 
deponent  has  heard  of  material  evidence,  is  not  enough.   (HoUingworth  v.  Duane 
Wallace,  46.)     If  the  affidavit,  however,  state  the  witness  to  be  material,  the  court 
will  not  inquiie  further,  or  suflfer  it  to  be  contradicted.     (Jackson  v.  Mason,  1  Dall 
135,  and  vid.  Rule  13,  in  16  Mass.  Rep.  374 ;)  and  it  need  not  state  the  facts  he  will 
prove.    (Per  Iredell,  J.  in  Symes'  Lessee  v.  Irvine,  3  Dall.  384.    PerriUat  v.  Tiffimy,  3 
Mart  Lou.  Repw  134.  Rule  13,  in  16  Mass.  Rep.  374,  contra.)     Yet  notwithstanding 
the  cleamsss  with  which  the  cases  in  England  seem  to  settle  that  the  affidavit  must  be 
positive,  Seikm  says^  *<  The  usual  way  now"  (1798,)  "however,  of  making  this  part 
of  the  affidavit  is  ^  that  A.  B.  of  &c.  is  a  material  witness  fer  bim  this  deponent  in  the 
said  cause,  asheie  admsed  and  helieves  to  be  true**    The  late  practice  in  the  C.  B.  re- 
quires the  defendant  to  state  in  what  respect  the  evidence  of  tlie  witness  is  material. 
(Corbin  v.  Dawson,  Tidd.  Pr.  708.)    This' accords  with  the  kite  general  rule  in  Mass- 
achusetts, (16  Mass.  Rep.  374, 5,)  andsemb.  with  the  practice  in  Indiana.    (The  Com- 
monwealth v.  Fuller,  3  Wheel.  Cr.  Gas.  S33.)    In  Kentucky  semb.  the  rule  is  the  same ; 
and  the  witness  must  not  state  merely  that  he  expeeU  to  prove  so  and  so;  but  must 
express  his  firm  belief.    (Owens  v.  Start,  3  Litt  Rep.  230.     SmaQey  v.  Anderson,  4 
Mon.  Rep.  369.)    The  court  will  look  to  the  importance  or  use  of  the  testimony  pro- 
posed by  the  affidavit    Where  it  was  to  prove  a  deed,  and  the  witness  was  sought  to 
establish. the  signature  roerety,  but  the  affidavit  contained  no  averment  that  the  deliv- 
ery could  be  proved  by  another,  the  applicatioa  was  refused.    (Chambers  v.  Handley 's 
Heirs,  8  J.  J.  Marsh.  98, 9.) 
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The  expectation  that  the  testimony  is  attainable  must  be  shown.  (Laibn's  ex'x.  v« 
Gravier,  1  Mart.  Lou.  Rep.  N.  S.  343.) 

Where  the  witness  is  gone  abroad,  or  has  absconded,  the  probable  time  of  his 
return  must  be  shown,'  unless  it  appear  to  be  beyond  the  defendant's  power  to  deter- 
mine this.  Thus  where  the  affidavit  was  that  the  witness  would  nio%  he  hack  tiU  Jhigtut, 
it  was  held  insufficient.  Being  moved  again  the  next  day,  on  an  amended  affidavit 
that  it  was  verily  believed  the  witness  would  be  back  in  September,  a  rule  was  made  to 
shew  cause ;  and  afterwards  made  absolute.  (Elliot  &  Crisp,  1  Barnard.  B.  R.  394, 
305.)  Yet  in  Anon.  (td.  39,)  where  the  defendant  made  affidavit  that  one  witness  was 
gone  to  New- York,  and  the  other  had  become  a  bankrupt,  and  absconded ;  but  he  did 
not  state  when  he  believed  the  first  would  be  back,  nor  the  other  appear,  the  Ch.  J.  said 
he  did  not  see  but  such  an  affidavit  would  do  the  first  time  the  defendant  had  moved 
to  put  off  the  trial.  And  Reynolds,  J.  said  it  was  impossible,  in  some,  cases,  to  swear 
when  the  defendant  believes  his  witness  will  be  back ;  as  was  the  case  the  other  day,  of 
a  witness  gone  with  Sir  Charles  Wager's  fleet  And  in  a  late  anonymous  case  (1  Chit 
Rep.  730,  note  (a),)  the  authority  of  Elliot  &  Crisp,  was  totally  disregarded  or  overiocA- 
ed.  The  affidavit  stated  that  a  witness  was  absent,  and  was  not,  under  the  circum- 
stances stated  in  the  affidavit,  likely  to  return  tiH  such  a  day  :  held  well,  because  it  suf^ 
ficiently  implies  that  the  witness  will  return  at  that  time.  And  in  the  report  of  the 
same  case  in  3  Chit  Rep.  41 1,  Ld.  Ellenborough  said,  '*  it  is  an  implied  assertion,  that 
he  is  expected  to  return  then  ;  and  such  an  assertion  upon  which  perjury  could  be  as- 
signed." Counter  affidavits  may  be  read,  showing  that  the  witness  will  not  return  with- 
in a  reasonable  time.    (Anon.  3  Day,  308.) 

In  Smith  v.  Barker,  (  3  Day,  380,)  the  circuit  court  of  the  United  Stated,  professing 
to  go  on  the  English  practice,  held  that  the  names  of  witnesses  must  always  be  given ; 
but  in  a  late  case  in  the  K.  B.  (Smith  v.  Dobson,  3  Dowl.  &t  Ryl.  430,)  it  was  heki 
that  the  common  affidavit  need  not  do  this.  The  court  said  they  knew  of  no  rule  re- 
quiring it  And  in  Buckingliam  v.  Banks,  (note  (a)  to  Brown  v,  Murray,  4  id.  830,) 
that  court  put  off  a  cause  to  examine  witnesses  in  Upper  Egypt,  without  then*  being 
named.  An  affidavit  stating  information  and  belief  of  a  witness'  removal  from  the  state, 
is  sufficient  as  to  the  point  of  removal.  (Bank  of  Utica  v.  Hillard,  7  Cowen's  Rep.  385, 
cited  by  Savage,  C.  J.)  In  Louisiana,  in  additk>n  to  the  other  requisites  of  the  com- 
mon affidavits,  it  must  state  that  the  api^cation  is  not  made  for  delay,  but  in  order  to 
obtain  justice.    (Allard  v.  Lobau,  3  Mart  Rep.  N.  S.  393,  cited  supra.) 

So  much  as  to  the  first  applicatk)n  to  put  off  a  cause,  not  attended  with  suspicion,  and 
resting  on  the  ordinary  footing  in  other  respects  as  disclosed  by  the  oonomon  affidavit ; 
and  where  the  motk)n  is  to  postpone  to  the  next  circuit,  or  other  court  at  which  the 
cause  may  be  tried.  When  the  application  is  repeated,  or  there  is  suspicbn,  or  the  or- 
dinary footing  fails,  or  tlie  cause  is  to  be  postponed  for  an  extraordinary  length  of  time, 
and  so  of  many  other  circumstances,  the  course  is  less  definite,  as  a  wider  field  of  discre- 
tion is  opened.    And  vid.  Lofii,  769. 

As  to  what  shall  be  deemed  a  first  application,  or  as  standing  on  that  footing  in  point 
of  time  ;  it  was  held  in  The  People  v.  Vermilyea,  (7  Cowen's  Rep.  369,)  that  the  next 
circuit  afler  a  new  trial  is  granted  is  in  season  to  move  upon  the  common  affidavit,  with- 
out regard  to  the  former  trial  (Bank  of  Utica  v.  Hillard,  id.  385,  dted,  S.  P.)  And 
in  Perrillat  v.  Tiffany,  (3  Mart  Lou.  Rep.  134,)  the  court  postponed  the  cause  on  the 
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ordinary  affidavit  of  general  materiality,  a  second  lime,  tiic  first  postpooemeut  having 
been  by  consent  of  both  parties. 

The  affidavit  should  show  the  exercise  of,  at  least,  ordinary  dilligence  to  obtaui  the 
testiiDony  wanted  in  all  cases ;  or  the  motion  may  be  refiised  even  in  the  first  instance. 
Tliis  degree  of  diligence  was  partially  considered,  in  commenting  on  tlie  common  afii- 
davit.  Wiliul  absence  on  private  business  of  an  ordinary  character,  is  no  excuse. 
(Chambers  v.  Handley's  ex'rs,  3  J.  J.  Marsh.  98,  99.)  The  duly  of  tlie  defendant  to 
begin  his  preparations,  in  order  to  exculpate  himself  firom  the  charge  of  neglect,  seems 
to  eonmience  on  his  receivingthe  notice  of  trial,  (Pennington  v.  Scott,  2  DalL  94,  £lliot 
&  Crisp)  2  Barnard.  K.  B.  305;)  and  in  some  instances  perhaps  before  :  as  where 
the  defendant  has  a  full  opportunity  Id  examine  a  witness  de  bene  esse,  knowing.that 
he  is  material ;  but  neglects  this,  and  sufiers  him  to  go  away,  the  motion  to  postpone, 
on  account  of  his  absence  wiU  be  denied.  (M'Kay  v.  The  Marine  Ins.  Co.  2  Caines' 
Rep.  384.  The.  King  of  Spain  v.  Oliver,  1  Peters'  C.  C.  Rep.  317.  Davidson  v. 
Brown,  4  Bin.  ^3.)  So  wiiere  the  witness  went  out  of  town  ader  notice  of  trial  given. 
(Bourne  v.  Church,  Bam.  443, 3d  ed. ) ;  and  he  might,  consequently,  have  been  served 
with  a  8ubp<£Da  in  sufficient  time,  wldch  was  neglected.  (2  Archb.  Pr.  310.)  So 
where  the  party  took  his  word  and  omitted  to  serve  a  subposna.  (Freeland  v.  How- 
ell, Anth.  N.  P.  Rep.  198.)  He  must  be  subpoenaed  if  practicable.  (Chambers  v. 
Handley's  Heirs,  3  J.  J.  Marsh.  98,  9.)  Otherwise  where  the  testimony  is  discovered 
on  the  calling  of  a  cause,  or  too  late  before  to  obtain  it.  (Allcorn  v.  Rafierty,  4  J.  J. 
Marsh.  333.)  So  where  a  commission  may  issue,  but  is  neglected,  the  cause  will  not 
be  put  over.  (People  v.  Vermilyea,  7  Cowen's  Rep.  369,  386,  390,  391, 396,  per  dif- 
ferent members  of  the  court)  Tet  it  seems  that  in  such  a  case,  if  there  be  laches  in 
respect  to  a  commission,  the  party  may  have  the  cause  put  off  once,  (Lee  v.  Andrews, 
10  Mart.  Lou.  Rep.  683,)  especially  on  an  affidavit,  showing  the  particulars  of  his  ab- 
sent testimony.  He  may  prefer  risking  the  attendance  of  his  witness.  (The  People 
V.  Yermelyea,  7  Cowen's  Rep.  387,  396, 397.)  A  case  of  palpable  unfairness  wiU  be 
equivalent  to  ne^^t  Thus  where  the  defendant  delayed  the  plaintiff  tiU  he  lost  one 
trial,  by  refusing  to  show  him  a  paper  he  was  entitled  to  see ;  but  put  him  to  obtain  it 
by  motion ;  wherefore  he  was  obliged  to  delay  till  he  could  move  to  amend ;  the  de^ 
fendant's  witness  in  the  mean  time  having  gone  away,  his  motion  to  postpone  was  de- 
nied. (Saunders  v.  Fittman,  1  B.  &  P.  33.)  A  motion  to  postpone  in  order  to  obtain 
proof  of  a  ptea  in  abatonent,  requires  a  strong  case.  (Wade  v.  Birmingham,  3  Chit. 
Rep.  5.) 

Where  a  witness  was  to  be  absent  18  months,  it  was  required  that  a  special  case 
shouki  be  made  out  beyond  the  common  affidavit,  viz :  the  nature  of  the  demand,  and 
what  the  witne»  would  prove*  (Lord  v.  Cooke,  1  W.  BI.  436.)  So  the  force  of  the 
common  affidavit  may  be  entirely  destroyed,  by  a  case  to  be  made  out  on  the  side  of 
the  plaintiff.  (Vid.  The  Territory  v.  Nugent,  1  Mart.  Lou.  Rep.  108.)  In  the  leading 
case  of  Rex  v.  Le  Chevalier  D'Eon,  (3  Burr.  1513,  1  W.  Bl.  510,  S.  C.,)  the  issue  was 
on  an  information  for  a  libel ;  and  in  reply  to  tlie  common  affidavit  of  witnesses  absent  in 
France,  the  prosecution  showed  by  counter  affidavits  that  the  libel  was  printed  in  the 
spring  of  1764,  several  months  befere  which  the  witnesses  named  had  departed  for 
France,  where  they  resided,  and  were  in  the  service  of  the  French  Crown;  and  that 
tlie  defewlam  was  out  of  favor  with  the  Kins  of  France.    The  court  hekl  that  there 
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could  be  no  use  in  putting  off  the  trial ;  tliat  on  the  whole,  comparing  the  libel  and 
affidavits,  the  witneases  could  not  be  material,  (and  vid.  Smith's  case,  8  Wheel  Cr.  Cas. 
179, 176 ;)  the  party  had  made  no  effort  to  procure  them ;  and  there  was  no  reasma- 
ble  expectation  that  they  could  be  obtained  thereafler.    The  court  apeak  of  dther 
cause  being  sufficient  against  the  rule  to  postpone.     The  two  last  causes,  neglect  and 
improbability  of  ever  obtaining  the  witnesses,  have  been  recognized  as  the  subject  of 
counter  affidavits  by  subsequent  cases ;  but  affidavits  to  contradict  the  general  oa&  of 
materiality,  seem  not  to  have  been  often  received ;  they  are  perhaps  admissible  in  con- 
nection with  other  strong  circumstances  of  suspicion,  as  one  reason  why  the  defendant 
should  particularize.    (The  Tenitory  v.  Nugent,  1  Mart  Lou.  Rep.  106.)  Yates  J.  in 
W.  Blackstone,  618,  puts  a  strong  illustration ;  suppose  it  appears  that  the  witness  is 
the  husband  or  wife  of  the  party.    But  even  this,  according  to  the  rulesd^many  com- 
mon law  courts,  would  not  preclude  the  witness  absolutdy ;  as  ifhe  were  wanted  to  prove 
the  loss  of  a  paper.  In  a  case  where  the  plaintiff  agreed  to  admit  what  the  defendant's 
witnesses,  his  daughters,  would  depose  as  he  should  state  it,  which  he  declined  on  the 
ground  of  non-recoUection,  the  court  said  there  was  room  for  su8pic]<H),  that  the  ap- 
plication was  colorable,  and  denied  the  motioti.      (Ferrand  v.  Bouchell,  1  Harp.  83.) 
It  is  not  good  ground  to  refuse  the  common  affidavit,  tliat  the  witness  is  the  attor- 
ney for  tlie  plaintiff,  and  may,  therefore,  have  acquired  his  knowledge  fnxn  com- 
munications made  to  him  professionally;  (Ogden  v.  Payne,  5  Cowen's  Rep.  15;) 
nor  Uiat  the  defendant  did  not  examine  a  sick  witness  de  bene  e$$e^  though  there 
was  time  previous  to  the  trial.     (Hooker  v.  Rogers,  6  id.  577.  Symes'  Lessee  v. 
Irvine,  3  Dall.  883.)     But  where  the  defendant  removed  the  cause  from  an  in- 
ferior court ;  and  ia  the  couise  of  the  deky  occasioned  by  this,  his  witnesses  li^ent  to 
sea,  the  K.  B.  refused,  on  a  first  application,  to  postpone  the  trial,  tiD  he  brought  Ae 
money  into  court     (Taytor  v.  Gilks,  1  Chit  Rep.  730.)    That  the  party  has  a  right, 
by  law,  to  examine  a  witness  de  bene  esse,  and  had  neglected  this,  is  not  ground  for  re-  - 
fusing  the  common  affidavit  where  there  has  been  no  delay  or  neglect  in  other  respects 
(Symes'  Lessee  v.  Irvine,  2  DaU.  383 ;)  unless  it  be  in  the  case  of  transient  or  sea&ring 
witnesses.    (Admitted  in  Hooker  v.  Rogers,  6  Cowen's  Rep.  577,  and  held  in  M'Kay 
V.  The  Marine  Ins.  Co.  S  Caines'  Rep.  384,  and  vid.  the  King  of  Spain  v.  Oliver,  1  Pe- 
ters' C.  C.  Rep.  S17  ;  Davidson  v.  Brown,  4  Bin.  343,  cited  sui»a.)     In  the  hut  case 
it  was  denied  as  an  excuse  that  the  defendant  did  not  advert  to  the  eircumstanoe  of 
the  witness  being  material,  till  he  had  gone.    In  this  case  too  the  witness  was  ex- 
pected to  return  by  the  next  court    In  the  King  of  Spain  v.  Oliver  also,  the  witness^ 
es  were  expected  shortly  to  return.     So  that  these  seem  to  be  noore  striet  than  the 
New- York  cases.    Though  the  witness  reside  out  of  the  state,  ifhe  have  promised  to 
attend,  and  the  party  has  used  due  diligence  to  have  him  comply  with  that  promise,  or 
there  be  reasonable  hopes  of  his  being  procured,  nothing  af^pearing  inconsistent  with 
his  voluntary  attendance,  though  the  affidavit  be  in  the  common  form  in  other  respects, 
it  wiU  be  sufficient    (The  People  v.  Vermilyea,  7  Cowen'6  Rep.  389.    Bank  of  Utiea 
v.  Hillard,  cited  id.  385,  per  Savage,  C.  J.    Lee  v.  Andrews,  10  Mart  Lou.  Rep.  89S. 
Lessee  of  Campbell  v.  Sproat,  1  Yeates^  SO.)    In  Kentucky,  however,  ^lere  the.wit- 
ness  resides  out  of  the  state,  the  affidavit  must,  in  aU  cases,  disckne  the  particulare  of 
^e  testimony,  that  tlie  court  may  judge  of  its  materiality.    (Simms  v.  AkM>m,  1  Kbb, 
348.)  And  in  Rex  v.  D'Eon,  1  W.  Bl.  515, 16,  Wilmot  J.  says,  where  the  witnesses  are 
foreigners,  the  common  affidavit  is  not  sufficient. 
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Where  tbe  defendant  states  particulars,  it  is  not  enough  to  deprive  him  of  this 
greand  tiiat  the  plaintiff  admils  the  facts,  especially  if  such  admission  be  not  full  and 
unqualified.  (Rule  IS  in  16  Mass.  Rep.  375  contni.)  It  is  by  no  means  sufficient  to 
concede  that  the  witness  named  will  swear  as  stated  in  the  defendant's  affidavit.  (Lar* 
rat  V,  earlier,  1  Mart.  Lou.  Rep.  144.  The  People  v.  Vermilyea,  7  Cowen's  Rep. 
369,  388,  398^  399, 400.  Rule  13  in  16  Mass.  Rep.  contra.)  Tet  a  fuU  admission  o€ 
the  fiicts  would  he  a  good  cause  against  postponement  (id.  Farrand  v.  Bouchell,  1 
JBbrp.  Rep.  83.  Sharp. v.  Wickiiie,  Litt.  Sel.  Gas.  402.  Brill  v.  Lord,  14  John. 
Rep.  841,  cited  and  commented  upon  in  7  Cowen's  Rep.  388,  400.  Rule  13  in  16 
Mass,.  Rep.  374.  Olds  v.  Commonwealth,  3  Mar^.  466.)  And  so  a  consent  that  hia 
depoaitioD,  which  has  been  taken,  may  be  read ;  (Lessee  of  Bond  v.  Hunter,  1  Yates 
S84;)  or  where  it  has  been  taken,  and  the  defendant  has  a  right  to  read  it ;  (Good- 
win V.  White,  1  Browne,  373 ;)  as  where  the  witness  absent  resides  out  of  the  state. 
^d.)  The  cause  nnist  always  be  put  off  to  some  defhdte  period ;  not  till  the  witness 
letum  or  a  commiasion  be  executed  generally.  But  it  may  be  put  off  again  if  the  first 
postponement  shall  not  have  answered  the  purpose.  (M'Caulay  v.  Thorpe,  1  Chit 
Rep.  685,  and  vid.  Hacker  v.  Ifardy,  id.  380,  note.) 

In  general  the  trial  will  be  put  off  only  to  the  next  term  or  circuit  at  which  it  may  be 
tried.  (Bac  Abr.  Evidence,  H.  Stratford  v.  Marshall,  Bam.  440,  3d  ed.  Tidd.  Pr* 
708.)  If  the  object  be  to  poetpone  for  a  longer  time,  as  it  may  lawfully  be,  (id.  Rep. 
FTm  C.  p.  45, 116,  Stratford  v.  Marshall,  Bam.  440,  3d  ed.,)  especially  where  the 
court  ails  at  short  intervals,  like  the  C.  P.  of  N.  Y.  (Smith  v.  N.  Y.  Ins.  Co.  1  Hall'a 
Rep.  938,)  this  of  itself  makes  it  a  special  case ;  and  as  we  have  seen  by  Lord  v* 
Cooke^  (dted  supra  from  1 W.  BL  436,)  authorizes  a  demand  of  terms.  In  these  mo- 
tiens'  for  extraordinary  delay  the  conduct  of  both  parties  will  be  looked  to.  The  plain- 
tiff should  not  refuse  to  admit  a  plain  technical  item  of  the  defendant's  proof  lying  in 
ttie  knowledge  of  an  absent  witness;  (Lofift,383;)  nor  withhold  his  assent  to  examine 
«  foreign  witness  on  commissk)n ;  (The  King  v.  Williams,  cited  1  W.  Bl.  513 ;)  and 
espedally  if  requested  by  the  defendant  to  consent  at  an  early  stage  of  the  cause. 
(Per  Abbott,  C.  J.  in  M'CauJay  v.  Thorpe,  1  Chit.  Rep.  685,  688.)  And  vid.  varn 
ouB  caaes  mentioned  in  the  text  It  will  be  seen  by  the  cases  there  cited,  that 
tbe  |gf^g«iA  courts  are  under  the  necessity  of  using  this  power  of  postponement  to 
compel  an  assent  that  examinations  de  bene  esse  or  on  commission  should  be  taken. 
(Fid.  al»  the  King  v.  Morphew,  3  M.  &  S.  603.)  Those  cases  are  mostly  unimpor- 
tant in  the  United  States,  where  ample  provision  is  made  by  statute  or  practice  to  en* 
ftreenieh  examinations  without  mutual  consent.  (Vid.  ante,  p.  33,  note  43.)  A  similar 
eouxae,  aa  to  foreign  witnesses,  seems  to  have  been  lately  introduced  into  England. 
(I^id.  The  King  v.  Jones,  8  East,  31.  M'Caulay  v.  Thorpe,  1  Chit  Rep.  685. 
Bnekingham  v.  Banks,  note  (a)  to  Brown  v.  Murray,  4  Dowl.  &  Ryl.  880.)  Yet 
wiiere  the  witness  cannot  be  reached  by  comnnssicHi,  as  if  he  has  gone  to  sea,  intend- 
ing to  be  absent  for  several  years,  and  then  return,  the  trial  may,  on  a  full  strong  case 
be  put  off  for  a  corresponding  period.    (Stratford  v.  Marshall,  Bam.  440,  3d  ed.) 

'The  practice  of  postponement  to  await  the  return  of  a  commission,  is  weD  settled  and 
undentood  in  New-York.  (Vid«.  references,  ante,  p.  39, 40,  note  43.)  For  the  practice 
on  this  head  in  the  circuit  court  of  the  United  States,  vid.  Blagg  v.  The  Phoenix  Ins. 
Cob  3  Wash.  C.  C.  Rep.  5,  U.  States  v.Duane,  Wallace,  39,  and  U.  States  v.  Moore, 
33. 
Vol.  L*  7 
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A  judge  was  requested  to  keep  open  the  trial,  then  going  on,  tiB  the  party  oould 
•end  for  a  witness.  The  judge  refused,  though  the  delay  was  of  but  few  aoinutea; 
held,  that  this  was  a  matter  entirely  in  his  discretion.  (Leggett  v.  Boyd,  8  WendeO,  376.) 

A  motion  to  put  off  a  trial  after  it  has  been  postponed  at  the  instanoe  of  the  d^nuiaiit, 

once  or  more,  is  universally  agreed  to  constitute  a  special  case.  This  was  conceded  m 
Hooker  v.  Rogers,  (8  Cowen's  Rep.  577,)  and  The  People  v.  Vermilyea,  (7  id.  S69, 
vid.  397,  per  Woodworth,  J.)  and  was  heUdistincUy  in  Anoo.,  M.  &  East  l&K^ 
(9  Archb.  Pr.  310,)  Abraham  v.  Coates,  (1  Chit  Rep.  18S,)  Cookson  t.  Simpson, 
(id.  686,  note  (a),)  and  Anon.' (id.) 

The  nature  of  the  terms  required  upon  an  application  of  a  special  character,  wiU  air 
ready  have  been  partial^  seen.  The  most  common  are,  that  the  defendant  should 
disckiee  particularly  the  facts  which  he  believes  the  absent  testimony  will  prove.  This 
affidavit  shouki  not  be,  gefteraUy^  that  the  witness  wiU  prove  a  ceitain  ikct;  but  it 
should  show  how  he  acquired  his  knowledge,  as  by  being  in  a  certain  place  at  a  certaiv 
time,  or  in  a  certain  employment,  or  holding  a  certain  connection  with,  or  rdation  to^ 
or  employment  about  the  matters  of  fact  in  question.  And  Lawrence,  J.  in  T^e  King 
V.  Jones,  (8  East,  31,  34,)  said  the  defendant  might  stop  with  stating  the  nature  of  his 
evidence,  without  saying  directly  what  it  was ;  and  such  was  the  affidavit  drawn  up 
and  final^  received  in  that  case.  Afler  shewing  how  the  witness  was  enabled  to  speak 
pertinently  upon  various  particulars,  the  affidavit  did  not  go  on  to  sl^iew  what  in  par- 
tkiular  he  would  say,  but  only  that  tlie  application  was  not  made  for  delay,  but  to  ob- 
tain evidence,  wliich  the  defendant  was  advised  and  believed  to  be  material.  (And  vid. 
7  Cowen's  Rep.  385,  per  Savage,  Ch.  J.)  The  case  of  Lord  v.  CkxAe,  (1  W.  Bl.  436» 
cited  supra,)  was  more  strict.  It  called  for  the  nature  of  the  demand,  and  what  the 
witness  would  prove.  Probably  either  form  may  be  required  in  the  discretion  of  the 
court  In  The  People  v.  Vermifyea,  (7  Cowen's  Rep.  4t  p.  SM,)  Suttkeriand,  J.  saya : 
"  The  testimony  of  the  absent  witness  Aaald  be  sti^  at  large,  so  that  its  materBlily 
mi^  be  seen  and  judged  of  by  the  court."  The  affidavit  shouki  not  be  that  te  depo-> 
nent  expects  to  prove  so  and  so ;  but  he  must  state  his  belief  as  to  what  he  can  prove. 
(Owens  V.  Starr,  S  Litt  dSO.) 

If  there  be  a  defect  in  the  affidavit,  whether  common  or  special,  the  phiintiff  mwl 
object  to,  and  point  it  out,  or  it  will  not  be  available  on  a  motion  for  a  new  trial 
(Hooker  v.  Rogera»  6  Cowen's  Rep.  577.    The  People  v.  Vermilyea,  7  id.  398.) 

The  defects  oibjected  to  may  from  time  to  time  be  amended  till  the  affidavit  be  madt 
perfect.  Thus,  the  defect  may  be  supplied  as  to  the  time  witea  the  witness  wiU  r^ 
tura,  (EUiot  and  Crisp,  2  Barnard,  B.  R.  994,  806 :)  so  in  the  title,  (Rex  v.  Ratdift^ 
1  Wilson,  151 ;)  as  to  tlie  feet  that  witnesses  have  been  sufapcBnaed  (said  hypothetioal* 
ly  by  the  court  in  Hooker  v.  Rogers,  6  Cowen's  Rep.  577 ;)  so  as  to  the  a'venneiit  of 
materialiQr)  (Hollingwortli  v.  Duane,  Wallace,  46.)  These  were  all  cases  of  the  eoi»- 
mon  affidavit  In  The  King  v.  Jones,  (8  East,  31,)  tiie  defendant  was  alk^wed  to 
amend  by  changing  the  common  into  a  special  affidavit.  Bat  in  Kentucky,  the  dfr> 
fendant  was  denied  an  amendment  after  the  court  had  given  an  opiaiQik  (Smaiey  v* 
Anderson,  4  Mon.  Rep.  867,  369.) 

The  nature  of  the  terms  which  may  be  impoaed  wiS  have  been  in  part  gathered 
fjpom  the  various  cases  ciK^d  for  other  purposes.  Other  descriptions  follow :  The  d^ 
f«j)dant  ma^'  be  required  to  admtt  certain  fe^^ts  claimed  to  exist  on  the  part  of  the  plam>- 
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iSO,  uhoat  which  there  can  be  no  dispute ;  as  deeds  and  other  papers  oonstituting 
mere  ibnnal  finks  in  the  case ;  and  to  this  e^ct,  Lofil,  769,  may  be  understood,  though 
tfie  point  is  obscurely  expressed.  In  Brown  v.  Murray,  (4  DowL  &  Ryl.  830,)  an  ac- 
tion fiir  a  fibel,  on  a  motion  to  postpone,  in  order  to  obtain  witnesses  from  the  Ionian 
islands,  was  granted  on  condition  that  the  defendant  would  admit  the  publication  of  the 
SbeL  Such  admissions  may  save  great  trouble  to  the  plaintifif  and  great  expense  to 
both  parties;  and  if  the  defendant  mean  seriously  to  dispute  or  qualify  the  matter  he  is 
caBed  on  to  admit,  he  can  say  so  by  affidavit  If  a  witness  have  heretofore  disobeyed 
ft  subpoena,  the  defendant  must  show  that  he  has  been  diligently  pursued  by  attach- 
ment, OF  some  excuse  why  he  has  not,  if  a  motion  is  again  made,  grounded  on  his  ab- 
sence, (fiowen  V.  Douglass,  3  Dall.  44.)  So,  why  he  has  not  examined  a  transient, 
or  very  infirm  or  aged  witness,  de  bene  e$$e,  or  in  perpetuam  rei  memoriam.  (The 
King  ofSpain  v.  Oliver,  1  Peters'  C.  C.  Rep.  317.  Davidson  v.  Brown,  4  Bin.  243.) 
8o  that  the  witness  is  not  wanted  merely  to  prove  character.  (Per  Lawrence,  J.  in 
The  King  v.  Jones,  8  Elast,  34.)  Indeed,  the  court  may  look  extensively  into  ihe  d> 
ouBtaDces.  (Anon.  East.T.  1815.  1  Chit.  Rep.  686,  note  (a).  Cecil's  Lessee  v. 
Lebenstone,  ft  Dali.  95.)  In  one  case,  the  K.  B.  would  not  put  off  a  criminal  trial  tiD 
the  defendant  had  stipulated  to  stop  certain  actions  in  the  C.  P.  (The  King  v.  Luck- 
up)  dted  by  Ld,  Mansfield,  1  W.  BL  515.)  The  terms  of  bringing  the  money  into 
eoort  wiO  not  be  required  on  a  first  application  to  postpone,  (Cookson  v.  Simpson,  1 
CfaJL  Rep.  686,  note  (a) ;)  and  they  were  denied  on  a  second,  (Abraham  v.  Coates,  1 
Chit.  Rep.  183;)  though  in  Cookson  v.  Simpson,  which  was  a  first  application,  Ld. 
Bflenborough  said  the  defendant  might  be  called  on  to  pay  the  money  into  court  on 
his  allying  again.  In  another  case,  where  the  cause  had  been  twice  postponed  to 
await  the  return  of  witnesses  absent  on  a  whaling  voyage,  the  court  required  the  de- 
fendant to  bring  the  money  into  court,  or  give  security  for  it  to  the  satisfaction  of  the 
master ;  and  on  that  condition,  postponed  a  third  time.  (Aiion.,  M.  S.  East.  T.  1830. 
t  Aichb.  Pr.  310.) 

The  causes  of  putting  off  a  trial,  for  the  absence  of  testimony,  will  also  have  nudnly 
appeared  from  the  cases  already  cited.  Others  are,  where  the  witness  is  wholly  in- 
eompetent  to  take  an  oath  from  youth  and  ignorance.  In  such  a  case,  the  judge  un- 
derstanding it  before  the  trial  was  caDed  on,  ordered  it  off;  and  that  the  cliild  should 
be  instructed  by  a  clergyman  in  the  principles  of  duty,  and  the  nature  and  obligations 
of  an  oath.  (Note  (a)  to  White's  case,  1  Leach,  480.  Russ.  on  Cr.  813,  S.  C.)  An- 
other cause  is,  where  the  notice  of  trial  was  given  so  late  that  the  defendant's  attor- 
ney couM  not  warn  his  client,  and  he  be  ready,  (3  Lill.  Pr.  Reg.  743.)  That  witnesses 
TCsklent  within  the  jurisdiction  of  the  court  are  accidentally  gone  abroad  beyond  that 
Lion,  or  gone  for  a  short  time  only,  and  expected  to  return,  is  a  very  common 
(Acknowledged,  8  Burr.  1516.    Ogden  v.  Payne,  5  Cowen's  Rep.  15.    Anon. 

1  Barnard.  B.  R.  39.    Ellkxt  &  Crisp,  2  id.  394,  805.    Smith  v.  Capt. ,  1  id. 

$4S.  Stratford  v.  Marshall,  Pr.  Reg.  C.  P.  399.  Lofil,  383,.)  The  inquiry  seems 
to  be  whether  the  witness  went  away  before  notice  of  trial  given.  (Elliot  &  Crisp,  3 
Bunard.  B.  R.  905.)  Another  cause  is,  that  the  defendant  has  filed  a  bill  of  dis- 
ttrrery  against  the  plaintiff,  which  he  has  not  yet  answered,  though  followed  up  with 
due  diligence.  (Ridgely  v.  Campbell,  1  Har.  &  John.  453,  and  vid.  M'Mechen  v. 
MTiwighHn's  Ex'rs.  4  Har.  &  M'Henry,  166.)    The  want  of  time  to  take  copies  and 


it  Of  the  Mendance  of  Witne$te$.  [Ch.  1. 

• 

examine  the  testimony  returned  upon  commission  eo  lately  that  there  had  not  been 
time  to  see  whether  it  could  be  counteracted ;  (Norwood's  Lessee  v.  Owings ;  a  mo- 
tion to  continue  by  the  plaintiff,  1  Har.  &  John.  S96  ;)  for  time  to  prepare  and  comr 
plete  a  survey ;  (Den,  ex  dem.  Park,  v.  Cochran,  1  Hayw.  178 ;  motion  to  continue  by 
the  plaintiff;)  surprise  and  want  of  preparation,  owing  to  the  pendency  of  a  comr 
promise  which  tlie  defendant  believed  would  take  place.  (Comogg  v.  Comogg's  Ex'rs^ 
1  Yeates,  19.)    Otherwise,  in  general,  where  the  surprize  arises  frwn  ignorance  of  law, 
though  the  judge  may  then,  in  his  discretion,  it  seems,  postpone.    (Rawle  v.  Skip- 
with,  8  Mart  Lou.  Rep.  N.  S.  407.)    And  an  agreement  that  the  cause  shall  not  be 
hurried  or  pressed  on  till  both  parties  are  ready,  will  not  be  received  as  an  excuse ;  for 
an  artful  defendant  might  never  be  ready.    (Hort  v.  Jones,  2  Bay,  440.)    Absence  of 
witnesses,  though  there  be  a  witness  in  court,  who  will  prove  the  same  facts  with  those 
absent,  is  yet  a  good  cause  of  postponement    (Owens  v.  Starr,  2  Litt  Rep.  3d0.) 
That  a  witness  is  so  ill  that  he  cannot  come  into  court,  is  a  good  cause ;  (Anon.  S 
Barnard.  B.  R.  58 ;  Rex  v.  Finney,  Macnally's  Ev.  664 ;  Hooker  v.  Rogers,  6  Cow- 
en's  Rep.  577 ;)  or  that  he  is  sent  away  by  the  plaintiff  to  prevent  his  testifying.  (Con- 
ceded, 3  Burr.  1515.    Duberly  v.  Gunning,  Peake's  N.  P.  Cas.  97.)    So  that  he  lias 
been  subpoenaed,  and  neglects  to  attend.    (Admitted  by  Piatt,  J.  in  Jackson,  ex  dem. 
Malin,  v.  Matin,  15  John.  Rep.  296 ;  and  see  Bowen  v.  Douglass,  2  Dall.  44,  S.  P. 
Larrat  v.  Cartier,  1  Mart  Lou.  Rep.  144.)  The  duty  to  subpoena  the  defendant's  wit- 
nesses would  seem  not  to  arise  till  he  has  notice  of  triaL    (Elliot  &  Crisp,  2  Barnard. 
B.  R.  805.     Pennington  v.  Scott,  2  Dall.  94.)    Anotlier  cause  is,  that  the  defendant\i 
witness  resides  in  another  state,  and  especially  where  he  has  promised  to  attend,  and 
the  defendant  relies  on  his  promise.    (The  People  v.  Vermilyea,  7  Cowen's  Rep.  369. 
Bank  of  Utica  v.  Hillard,  cited  id.  S85.)    So  the  absence  of  a  material  document ; 
and  if  the  defendant  swear  it  is  material,  the  court  will  not  try  its  materiality  on  afiida- 
vit  any  more  than  they  would  that  of  witnesses ;  but  it  stands  on  the  same  looting  with 
an  absent  witness.    (Mackenzie  v.  Hudson,  1  Dowl.  &  Ryl.  159.)    Even  where  a 
commiasion  has  issued,  but  no  attempt  has  been  made  to  execute  it  by  sending  to  ex- 
amine the  foveiga  witness,  the  cause  may  be  postponed,  on  shewing  diligence  to  obtain 
the  witness  personally ;  but  not  longer  than  it  would  take  to  execute  the  commiasion. 
(Lee  V.  Andrews,  10  Mart  Lou.  Rep.  682.)  The  instance  of  a  postponement,  in  order 
^o  qualify  a  witness  by  a  release,  is  not  recollected.    (Per  Parker,  Ch.  J.  in  Talbot  v. 
Clark,  8  Pick.  55.)  It  was  denied,  to  await  the  witness'  (a  Inmkrupt)  obtaining  the  allow- 
ance of  his  certificate  from  tlie  Lord  Chancelbr,  it  still  being  neceesaiy  that  he  shoukl  re- 
lease the  surplus,  which  the  judge  would  not  presume.    (Tennant  v.  Strachan,  1  Mo. 
&  Malk.  377.)  If  the  absent  witness  be  material  only  to  mitigate  punishment,  afler  c(m- 
viction,  the  trial  will  not  be  put  off  for  that  reason ;  for  the  testimony  may  be  received 
afterwards.    (3  Purr.  1615.    Smith's  case,  8  Wheel  Cr.  Cas.  176.)    And  in  Roberta 
V.  Downes,  (Pr.  Reg.  C.  P.  399,)  it  appearing  the  absent  witness  was  material  only  to 
prove  a  set  off,  of  which  notice  liad  been  given,  the  court  refused  to  pos^ione  the  trial, 
saying  tliat  this  was  a  coUateral  defence ;  and  no  trial  had,  as  yet,  been  put  off  on  that 
account    This  decision  was  in  East  7  Geo.  3.    The  case  of  Gibbes  v.  Mitchell,  (9 
Bay,  351,)  seems  contra ;  and  in  Lee  v.  Andrews,  (10  Mart  Lou.  Rep.  682,)  the  solia 
defence  was  a  set  off;  and  the  trial  was  postponed  to  procure  evidence  for  the  defend* 
ant  upon  that  point,  and  no  objection  made  for  that  reason. 
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The  doctrine  ofputdng  off  trials  applies  equally  to  actions  for  torts  as  to  any  other  x 
e.  g.  in  skander,  (Bud  v.  Milward,  Bam.  443,  3d  ed. ;)  ejectment,  (Symes'  Leasee  v. 
Irvine,  2  OalL  984;)  libel,  (Brown  v.  Murray,  4  DowL  &  RyL  830;)  or  criminal 
oonvenation,  (Duberly  v.  Gunmng,  Peak.  N.  P.  Gas.  97.)  So  of  a  feigned  issue^ 
which  win  be  put  off  at  nisi  prius.    (Buxton  v.  Lawton,  4  Campb.  163.) 

If  the  judge  improperly  refuse  to  put  off  the  cause,  a  new  trial  will  be  granted.  (Og-^ 
den  V.  Payne,  5  Cowen's  Rep.  15.    Bank  of  Utica  v.  Hillard,  7  id.  885,  cited.    But 
«ee  Ferrand  v.  Bouchell,  1  Haip*  83,  85,  and  Price  v.  Justrobe,  id.  Ill,  113,  con- 
tra ;)  and  this  though  the  defendant  appear  and  contest  the  cause,  ailer  the  refusaL 
^ooker  v.  Rogers,  6  id.  577.    The  People  v.  VermUyea,  7  id.  369.)    In  Kentucky 
«ich  a  refusal  is  eiror.    (M'Carty  v.  Patton's  ez'r,  3  J.  J.  Marsh.  363.)    In  3  LiQ. 
Fr.  Reg.  744,  it  is  said,  if  a  defendant  go  to  trial  on  a  short  notice,  so  that  he  could  not 
be  {^epared  with  his  witnesses,  he  shall  have  a  new  trial ;  but  in  Jackson,  ex  dem. 
Malin,  v.  Malin,  (15  John.  Rep.  396,)  Piatt,  J.  delivering  the  opinion  of  the  court, 
hdd,  that  where  the  defendant,  knowing  he  was  unprepared  by  the  absence  <^a  ma* 
terial  witness,  whom  he  had  served  with  a  subpoena,  yet  went  to  trial  without  first 
moving  the  judge  to  put  it  off,  he  should  be  hoklen  concluded.  A  new  trial  was,  how-^ 
ever,  granted  on  another  ground. 

The  motion  to  postpone  must  be  made  before  the  trial  ie  gone  into  and  evidence 
heard ;  (Rousseau  v.  Henderson,  13  Mart.  Lou.  Rep.  635 ;  Lafbn's  ex'x  v.  6ravier» 
1  id.  N.  S.  343,  S.  P. ;)  and  indeed  before  any  of  the  jury  are  sworn.  (Coleman  v. 
Hess,  1  Browne's  Rep.  340.) 

The  plaintiff  cannot,  in  general,  move  to  put  off  the  trial  He  has  an  absolute  con- 
trol over  the.  cause ;  and  may  determine  whether  he  wiD  try  or  not.  Yet  where,  from 
the  sudden  indisposition  of  witnesses  or  other  temporary  cause,  he  cannot  try  when  the 
case  is  called  in  its  order,  it  may,  on  his  motion,  be  put  over,  retaining  its  preference 
on  the  calendar,  till  the  cause  shall  be  removed.  (Ansley  v.  Birch,  3  Campb.  333.) 
So  on  special  circumstances,  he  may  .have  the  cause  put  off  till  the  next  atting,  if  that 
'  he  in  term,  or  for  a  few  days,  if  it  be  afler  the  tenn ;  but  not  beyond  that  (Curtis  v. 
Barker,  3  Carr.  8l  Payne,  185.)  The  object  of  such  api^cation  is,  of  course,  to  avoid 
ihe  delay  and  expense  of  withdrawing  the  record  and  paying  costs ;  which  wouki  otii- 
erwise  IbUow,  though  the  notk^  of  trial  may  have  been  countermanded  six  days  before 
llie  circuit  (Bostwick  v.  Munger,  1  Wendell,  97.)  Where  the  plaintiff  is  ordered  to 
pay  costs  for  not  going  to  trial,  the  court  will  not  stay  proceedings  till  they  are  paid. 
(Willson  V.  Collins,  8  Bing.  371.) 

The  trial  being  usually  put  off  on  account  of  the  defendant's  misfortune  in  not  being 
able  to  obtain  his  testimony,  and  without  any  fault  of  the  plaintiff,  it  must  be  on  condi- 
tion of  his  paying  the  costs  immediately ;  (Solomon  v.  UnderhiU,  1  Campb.  339,  330 ; 
a  Archb.  Pr.  313 ;  Patton  v.  Blrwin's  Lessee,  in  C.  C.  U.  S.,  3  Overton's  Temi.  Rep. 
114 ;)  and  this  should  be  expressed  in  tlie  rule  by  the  clerk.  (Anon.  4  Cowen's  Rep. 
867.)  And  vid.  the  rule  in  Ogden  v.  Pa3me,  (5  Cowen's  Rep.  16,  17,)  which  pro- 
vides for  the  costs  of  the  trial  to  be  paid  by  the  defendant  In  Elliot  &  Crisp,  (3  Bar- 
nard. B.  R.  394,)  the  rule  was,  on  motk>n  for  want  of  a  witness,  to  shew  cause  why 
the  trial  shoukl  not  be  put  offcnpayment  ofeogU,  And  the  court  remarked  that  these 
rules  are  always  drawn  up  on  payment  of  costs,  whether  tliere  be  any  made  by  the 
other  aide  or  not    Yet  there  can  be  no  doubt  that  where  the  blame  lies  with  the  oppo- 


64  Cf  ike  Mmitmet  of  Witnme$.  [Ch.  1. 

■ite  paity^  tlie  rale  may  be  without  costs.  (Apparent  from  Sdomon  v.  Underhfll,  1 
Canqib.  3S9,  980.)  As  if  he  be  the  cause  that  the  witnesses  are  absent,  by  inducaB|^ 
them  to  stay  away,  in  order  to  prejudice  the  defendant 

The  form  of  the  rule  at  the  circuit  may,  after  the  tkUy  be  thus:  <<  On  reading,  8us. 
and  on  motion,  &c.  ordered  that  the  trial  of  this  cause  be  put  (^  tiD  the  next  circuit 
court  of  thk  county,  on  the  immediatepaymentby  the  defendant,  of  the  ptaintiff^s  costs 
of  this  circuit." 

The  defendant  must  forthwith  tender  these  costs,  or  the  trial  may  proceed.  The 
plaintiff  may  draw  out  his  biU  and  hare  the  amount  taxed  by  the  judge  at  once,  if  the 
defendant  dispute  its  accuracy ;  and  on  the  judge's  taxation,  or  even  on  his  directing 
die  amount,  if  it  be  not  paid,  the  plaintiff  may  go  xm,  (Anon.  1  Salic  83.)  So  as  to 
the  costs  of  the  time,  if  the  cause  be  put  over  to  another  day  in  the  same  circuit.  (IMQz 
V.  Brisban,  2  Wendell,  386.)  But  the  plaintiff  may,  in  either  case,  waive  the  pa3rmeHt 
and  have  the  costs  taxed  in  hu  final  bill,  if  he  shall  succeed,  or  proceed  by  attachment 
(Anon.  Salk.  88,  contra  is  overruled.)  If  the  summary  taxation  or  liquidation  be  wnmg, 
•till  the  costs  must  be  paid,  in  order  to  comply  with  the  condition ;  but  may  be  review>-> 
ed  in  a  future  taxation.  (Jackson,  ex  dem.  Lewis,  v.  Larroway,  3  Jdm.  Cas.  114. 
CoL  Cas.  134,  S.  C.)  If  the  defendant  put  off  the  cause  for  the  day,  and  the  judge 
then,  refuse  to  try  for  several  days,  the  plaintiff  being  ready,  the  defendant,  though  he 
succeed,  cannot  tax  his  witness'  fees  afler  the  day  when  the  cause  is  put  over.  (Titns 
V.  Bulien,  6  Wendell,  563.)  If  the  plaintiff  resort  to  an  attachment,  his  costs  must  first 
be  regularly  taxed,  on  notice  to  the  defendant's  attorney  ks  in  other  cases  ;  when  he 
may,  on  demand  and  non-payment,  move  for  an  attachment  at  bar  without  fiirther  no- 
tice, (id.  and  vid.  Bums  v.  Bums,  7  Cowen's  Rep.  470.  Jackson,  ex  dem.  De  Mont, 
v.  Sackett,  6  id.  38.)  The  notice  of  taxation  is  one  of  4  days,  (Rule  65,  of  Oct  T. 
1839,)  or  double  that  time  if  on  the  agent  (id.  Rule  9.)  But  the  plaintiff  must  apply 
at  the  very  next  term  afler  the  trial,  or  he  cannot  have  his  attadunent,  and  the  costs 
will  be  lefl  to  abide  the  event    (Mix  v.  Brisban,  3  Wendell,  386.) 

These  costs  are  of  course,  such  only  as  the  plaintiff  kwes  by  being  obliged  to  forego 
has  trial  In  Hand's  cdlection  of  rules,  73,  the  costs  to  be  taxed  for  a  defendant,  where 
the  plaintiff  ne^ects  to  countermand  his  notice  of  trial  in  due  season,  are  styled  his 
(the  defendant's)  extra  cotU  occasioned  by  such  neglect.  The  same  terms  are  exactly 
^>plicable  to  the  plaintiff's  claim,  on  the  defendant  putting  off  the  triaL  They  are 
something  over  and  above  the  costs  which  the  plaintiff  would  have  incurred  in  the 
uninterrupted  course  of  his  cause ;  and  such  extra  eati$  only  are  to  be  regarded  in 
taxation.  That  is  to  say  they  are  such  as  he  may  be  obliged  to  incur  again  on  going 
down  to  trial  at  the  subsequent  circuit  Within  this  rule  the  items  proper  for  tax»- 
tiotty  as  extra  OMta,  can  easily  be  selected,  in  New- York,  from  the  bill  at  p.  94  of  the 
rules  of  Oct  T.  1839,  tliere  set  down  by  the  supreme  court  as  a  precedent  In  Van 
Rensselaer  v.  Hamilton,  (4  Cowen's  Rsp.  539,)  the  drawing  and  engrossing  of  a  nisi 
prius  roll  were  allowed,  although  by  the  statute,  (Sees.  41,  ch.  359,  §  4,)  only  one  such 
roU  was  aUowable  in  a  cause,  and  it  might  be  used  fi^m  time  to  time  at  successive  cir- 
cuits. The  same  provision  is  continued  in  3  R.  S.  634.  This  could  only  have  been  on 
the  ground  that  this  roll  must  be  altered  and  refitted  for  the  next  circuit,  thus  becom- 
ing a  new  roll ;  and  it  would  be  too  fastidious  to  exclude  every  paper  ^Huch  must  be 
made  into  one  for  another  occasion;  as  the  draft  of  a  subpcena  or  ticket,  whiehwmil& 
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in  (he  mun  lor  the  next  drcuit  Tet  a  N.  P.  roU  hoaag  paid  for  on  py<^ 
«aig  off  a  trial,  a  new  one  cannot  be  taxed.  (Wincheli  v.  Latham,  7  €owen»  S«7.) 
So  it  ia  said  a  defendant  shall  be  aDowed  a  brief  as  extra  costs  incurred  before  a  re^ 
idar  countermand  of  a  notice  of  trial.  (Anon.  13  Mod.  560.)  A  new  one  for  oth- 
er coonsd  maybe  required,  or  the  old  one  slightly  altered.  But  clearly  these  cases  go 
to  the  utmost  verge  of  the  extra  totU.  As  to  a  brief,  the  supreme  court  have  instructed 
their  taxing  officers  to  allow  but  one  for  a  motion  or  trial,  although  the  moticm  or  trial 
do  not  oome  on  upon  the  first  notice.  (Att's  Coinp.  notes  as  to  taxation  of  costs,  not 
paged,  but  are  between  p.  16  and  33.)  The  costs  of  a  commission  are  not  allowable. 
(Bank  of  St.  Albans  v.  Knickerbacker,  7  WendeU,  693.) 

One  subpoosna  is  aUowed  for  eveiy  4  witnesses,  (Erwin  v.  Martin,  3  Wendel, 
390;)  but  only  one  draft  of  a  subpcena  and  one  of  a  ticket  in  the  cause.  For  the  foes 
«f  witnesses  see  ante,  p.  7,  note  S.  A  crierVi feeis aUowed.  (3  R.  S.  640.  1  Jdm.  Rep, 
913.)  The  phintiff  is  allowed  per  folio  for  engrossing  the  defendant's  notice  of  special 
matter  on  the  N.  P.  roll  (Van  Rensselaer  v.  Hamilton,  4  Cowen's  Rep.  639.  Piatt 
V.  Wahvorth,  9  Wendell,  911.)  Prima  facie  such  engrossment  is  pr<^)er ;  and  is  to  be 
taxed  unless  shown  to  be  wrong.  (Wooster  v.  Peny,  4  Cowen's  Rep.  646.)  Figures, 
cai^  as  one  word,  are  to  be  included  in  making  up  the  fotios ;  (Corlies  v.  Cummings, 
7id.l64;  3R.a660,$4;)  andlOOwonkmakeafolio.  (3  R.  S.  660,  §  4.)  The 
attorney  and  counsel  being  the  same  person,  he  is  to  elect  whether  he  will  charge  an 
attorney  or  counsel  foe  on  trial ;  but  cannot  have  both.  (Gtold  v.  HotchkisB,  7  Cow- 
en's  Rqk  96S.  3  R.  S.  661,  §  8.)  To  warrant  a  counsel  fee,  counsel  must  be  actual* 
^retained.  (3  R.  S.  661,  §  9.)  And  theie  must  be  the  actual  attendance  of  oounaei 
to  warmnt  the  diarge.  (1  R.  S.  693,  9,  §  17  and  la)  By  §  17,  attending  prepared 
feema  sufficient  for  counsel ;  but  by  §  18  the  foe  is  given  to  the  attorney  for  attending 
^  trioL  Whetiier  he  can  ^charge  for  attending  prepared?  Quere.  Tet  he  may,  it 
seems,  have  his  fee,  without  even  attending,  for  an  aigument  at  bar.  (Wilson  t. 
White,  3  WendeU,  366.)  For  provisions  in  respect  to  fees  and  the  taxation  <^  costs 
feneraliy  see  3  R.  S.  660  to  669,  pt  9,  eh.  10,  tit  4,6; 

In  Massachusetts,  the  doctrine  as  to  the  postponement  of  trials,  or,  as  it  is  there  eafled, 
tfie  ooBtinnanoe  (^causes,  depends  mainly  on  general  rules  of  practice  enacted  by  the 
nqwrior  court  (See  16  Mass.  Rep.  974.  Bigefow's  Dig.  last  ed.  637,  tit  Practice,  (G.) 
in  North  Carolina,  there  appears  to  be  a  statute  on  the  subject ;  (1  Hayw.  36 ;)  and 
so  doubtless  many  other  states  have  their  peculiar  statutes  or  rules  of  practice  on  the 
subject,  with  which  the  e^tor  is  unacquainted. 

The  doctrine  of  putting  off  trials  i^  the  same,  tn  princ^le,  both  in  civil  and  criminal 
canses.  (Rex  v.  D'Ecm,  1  W.  BL  616,  per  Wihnot,  J.  9  Burr.  1416.  State  v.  Lew- 
is, before  Orimke,  J.  1  Bay,  1,  3.  The  People  v.  K^y,  Jud.  Repos.  61.  The  Peo- 
ple v.yennilyea,  7  Cowen's  Rqi.  969.  1  Chit  Cr.L.  490.  Yid.  Smitii's  case,  9WbeeL 
Cr.  Cas.  114, 171.)  The  diflfereaoe  of  course  lies  on^  in  the  diierent  modes  of  pro- 
eeedng,  and  the  different  ineklents  and  objeels.  The  affidavit  of  the  prisoner  is  n^ 
esivable  even  in  a  eapilal  oMe.  (Commonwealth  v.  Knapp,  9  Pick.  496.)  Nor  need 
be  cm  a  flnl  atpplieation  dMose  what  his  witnesses  wiM  swtar.  (State  v.  Mofris,  1 
T^nu  R^  330.)  The  oomman  pecuniafy  terms,  of  necesrity,  must  be  out  of  the 
in  crininal  qmms;  and  ** all  the  antiioritiet  agree,"  says  Sutheriand,  J.  (7 
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Cowen,  390,)  <<  that  the  matter  is  to  be  soanned  more  closely  on  aeoountof  the  superior 
4emptation  to  delay,  and  escape  the  sentence  of  the  law."  In  the  case  of  Lord  Kilf 
mamock  and  others,  (hi^  treason,  at  a  special  oyer  and  terminer,  Fost  1,  2,)  the 
common  affidavit  was  presented  about  a  week  after  the  prisoners  were  arraigned-  At 
A  conference  of  several  judges,  they  agreed  that  in  the  common  cases  of  trials  in  the 
circuits,  affidavits  of  this  kind  ought  very  sparingly  to  be  admitted ;  for  in  circuit  trials, 
the  prisoners,  from  the  time  of  their  commitment,  may  and  ought  to  be  preparing  for 
their  defence.  The  place  where  they  are  to  be  tried  is  in  most  cases  well  known,  and 
they  have  likewise  a  reasonable  certainty  of  the  time  long  before  the  circuits  begia. 
But  they  deemed  the  principal  case  an  extraordinary  one,  from  its  distance  and  sud* 
denness,  and  granted  the  motion.  Notice  is  held  to  be  given  by  the  warrant  of  com* 
aiitment.  (Per  Ld.  Mansfield,  1  W.  BL  515.)  Yet,  in  general,  a  subpoena  cannot  is- 
sue for  the  prisoner  till  aHer  indictment  found  ;  for  before  this  there  is  no  cause  in 
court.  (State  v.  Evans,  1  Tenn.  Rep.  315,  per  Overton,  J.  Per  Griffith,  J.  in  United 
States  V.  Moore,  Wallace,  35.)  An  exception  exists  under  the  peculiar  constitution 
and  lawsof  the  U.  States ;  (vid.  1  Burr's  Tr.  by  Robertson,  177  to  180 ;  U.  States  ▼. 
Moore,  Wallace,  39;)  but  it  is  anomak>us;  and  the  statute  of  New-Tork,  (3  R.  S. 
739,  §  59,)  gives  a  subpoena  only  on  indictment  found.  Even  in  the  U.  States  court 
a  postponement  was  not  denied  for  neglect  to  exercise  this  right,  (U.  States  v.  Moore, 
Wallace,  3S,)  though  it  would  hardly  be  safe  to  rely  aa  that  decisicm,  perhaps,  since 
the  right  is  better  understood.  In  The  State  v.  Lewis,  (1  Bay,  1,)  the  prisoner  was 
committed  on  a  charge  of  horse  stealing,  the  day  before  the  session.  On  being  indictr 
ed  and  arraigned,  his  trial  was  postponed  for  six  months,  viz.  tiO  the  next  session^  on 
the  common  affidavit.  But  where  the  prisoner  (a  forgerer)  put  off  his  cause  on  the 
common  affidavit  from  September  to  June,  and  then  moved  again  on  an  affidavit  that, 
about  three  weeks  before,  he  had  mailed  his  subpoena  for  the  witness,  for  whose  ab- 
sence the  cause  was  first  postponed,  though  he  made  a  special  affidavit  of  what  his 
witness  would  prove ;  held  that  he  had  been  negligent,  and  a  fiirther  postponement 
was  denied.  (Holt  v.  The  Commonwealth,  3  Viig.  Cas.  156.)  So  where  nine  days 
had  elapsed  from  finding  a  bill  for  horse  stealing,  and  the  prisoner  had  made  no  effi>rt 
to  procure  his  witnesses,  though  they  resided  only  40  miles  distant,  his  motion  to  post- 
pone was  denied.  (State  v.  Evans,  1  Tenn.  Rep.  311.)  In  this  case  the  court  declined 
hearing  a  supplemental  affidavit  made  by  the  prisoner,  though  they  received  such  affi- 
davits from  third  persons.  In  The  People  v.  Broad,  (3  Cit  H.  Recorder,  7,)  the  re- 
corder of  N.  York  held  that  the  affidavit  made  and  presented  on  arraignment  need  not 
state  the  ^ts  to  be  proved  by  the  absent  witnesses.  In  The  People  v.  RobetaiDe,  (5 
id.  171,)  the  prisoner,  charged  with  grand  larceny,  swore  he  expected  his  father  from 
Upper  Canada  with  witnesses  as  to  his  character.  The  affidavit  being  holden  insuffi- 
cient to  warrant  a  postponement,  the  court  (Colden,  mayor,  presiding)  refused  to  hear 
a  supplemental  affidavit.  Tlie  prisoner  was  committed  one  day,  and  a  bill  was  found 
the  next.  On  the  third  day  a  motion  was  made  to  postpone  the  trial  for  the  absence  of 
the  prisoner's  witness  at  Boston,  and  aUowed,  though  due  diligence  was  not  averred* 
nor  that  he  expected  to  procure  his  witness  at  the  next  term ;  (The  People  v.  Lee,  1 
Wheel  Or.  Cas.  17.)  And  where  a  subpoena  has  been  served  and  disobeyed,  the  trial 
will  not  be  ordered  till  an  attachment  is  issued  and  time  given  for  its  execution  and  re* 
turn.    (The  People  v.  Bush,  1  Wheel.  Or.  Gas.  137.)    In  The  People  v.  Brigham,  (1 
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Ch.  H.  Rec.  80,)  which  was  a  case  of  grand  larceny,  the  court  of  sessions  of  the  city 
of  New- York,  (Radcliflfe,  mayor,  sometime  a  justice  of  the  supreme  court,  presiding,) 
received  the  proeecutor's  affidavit  of  the  circumstances,  in  reply  to  an  affidavit  of  the 
priBODer^  naming  the  witness  and  saying  the  prisoner  expected  to  prove  by  him 
that  the  article,  a  great  coat,  was  taken  by  mistake  for  his  own.  The  prisoner's 
affidavit  also  stated  the  wibaess  to  be  material,  and  no  neglect  was  imputed.  The 
affidavit  [receiYed  in  reply  went  merely  to  establish  that  the  prisoner  could  not  be 
mistaken,  as  he  had  been  at  the  proeecutor's  house  several  times,  who  had  nev- 
er seen  him  with  a  great  coat  on.  In  The  People  v.  Hettick,  (1  Wheeler's  Criminal 
Cases,  36,)  before  the  same  court,  (Riker,  recorder,  presiding,)  the  prisoner  was  in- 
dicted Ibr  kirceny  of  a  trunk  and  $4000,  conamitted  on  board  the  steam-boat  between 
Albany  and  New- York.  The  affidavit  of  the  prisoner  was  in  the  common  form,  swear- 
ing to  materiality  generally ;  but  naming  the  witnesses  and  describing  them  as  re- 
ading at  Riiladelphia.  No  neglect  in  not  prucuriiig  the  witnesses  was  imputed.  Yet 
the  court  refused  the  motion,  but  gave  time  to  execute  a  commission  by  consent  The 
prisoner  not  having  availed  himself  of  the  commission,  moved  to  postpone  again  at  a 
subsequent  day ;  but  the  motion  was  denied.  The  courts  in  Indiana  require  the  pri»- 
oner  to  state  the  &cts  he  expects  to  prove  by  the  absent  witness,  in  the  first  inntunce. 
(The  Commonwealth  v.  Fuller,  2  Wheel.  Cr.  Cas.  223, 4, 6.)  In  The  People  v.  Cath- 
erine Foote,  (1  WheeL  Cr.  Cas.  70,  72,  N.  York  sessions,  Riker,  recorder,  presiding,) 
wliich  was  an  indictment  for  keeping  a  disorderly  house,  the  prisoner,  on  being  ar- 
ndgned  at  the  term  in  which  the  indictment  was  found,  made  the  common  affidavit. 
In  reply,  the  district  attorney  insisted  on  a  special  affidavit  stating  what  the  absent  wit- 
ness would  prove ;  and  offered  to  admit  any  fact  which  should  be  so  stated,  as  proved 
Id  the  jury.  The  prisoner  declining  to  make  such  an  affidavit,  the  court  denied  the 
postponement. 

These  cases  in  the  sessfons  of  New-York  were  passed  upon  by  learned  and  experi- 
enced judges;  and  on  the  strict  practice  of  the  criminal  courts  of  that  city,  the  case  of 
The  People  v.  Yennilyea  probably  proceeded  at  the  circuit  holden  by  Jbklwards,  C. 
judge.  In  that  case,  so  oflen  dted  from  7  Cowen's  Rep.  369,  the  practice  underwent 
a  thorough  review.  By  it  the  doctrine,  both  in  civil  and  criminal  cases,  seems  to  be 
pot  completely  on  the  same  footing.  Supplemental  affidavits  are  recognized  as  admis- 
aiUe,  and  general  affidavits  as  enough  in  the  first  instance,  and  'not  to  be  done  away 
by  a  cross  inquiry  into  their  possible  untruth  in  swearing  to  materiality. 

In  The  Commonwealth  v.  Millard,  (1  Mass.  Rep.  6,)  the  prisoner  had  suffered  a 
whckd  vacation  afkr  indictment  found  to  ekpse,  without  any  endeavor  to  obtain  his 
witness,  who  resided  m  a  neighboring  state.  The  court  refused  to  put  off  the  trial 
Tbey  assign,  it  is  true,  as  the  main  ground,  that  the  witness  resided  beyond  the  reach 
of  their  process.  But  this  would  not,  of  itself,  be  enough  in  New-York,  since  the  case 
of  The  People  v.  Veimilyea;  and  especially  since  our  statute  aUowing  a  commisaum 
ss  in  civil  cases.   (Yid.  ante,  p.  40,  note  42.) 

It  was  dedded  in  the  circuit  court  of  the  United  States,  that  a  district  attorney  was 
not  entitled  to  continue  a  cause  for  the  purpose  of  attaching  a  witness,  unless  he  would 
make  affidavit  that  the  witness  was  material   (U.  States  v.  Frink,  4  Day,  471.) 
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NOTE  44— p.  17. 

The  burthen  of  makiiig  out  that  a  witness  is  inoompetent,  lies  on  the  pailgr  who 
makes  the  objection ;  (per  Bayley,  J.  in  Marsden  v.  Stansfield,  7  Barnw.  fc  Cress. 
815;  1  Mann.  &  RyL  669,  S.  C. ;  andvid.  Watts  ▼.Garrett,  8 GOia^  John. 866;)  yet 
the  ease  of  a  bankrupt,  called  in  respect  to  the  foundation  of  the  commiswian,  seems  to 
form  an  exception.  He,  it  is  said,  cannot  be  examined  either  to  support  or  defeat  die 
commission ;  for  he  often  has  an  interest  to  do  either,  and  is  excluded  (or  that  reason* 
in  general  practice.    (Sayer  ▼.  Gamett,  7  Bing.  108.) 


NOTE  46— p.  18. 


In  Pennsylvania,  i^  when  a  witness  be  offered,  it  be  petfeeOy  demr  from  the  tetfine- 
ny  given  in  reiatk>n  to  him,  that  he  is  interested,  the  court  may  reject  him  as  inoompe- 
tent ;  but  if  his  interest  he  in  the  UaH  degree  dovhtfult  the  court  should  permit  lum  to 
be  sworn,  instructing  the  jury  that  if,  in  dieir  opinion,  he  is  interested,  they  are  to  pay 
no  regard  whatever  to  his  testimony.    (Hart  v.  Heihier,  8  Rawie,  407.) 

Where  a'summary  proceeding  is  instituted  by  statute  to  be  conducted  on  proof,  the 
hw  wiD  hokl  the  tribunal  to  the  same  rules  of  competency  as  prevail  in  the  common 
law  courts,  unless  a  contrary  rule  be  declared  by  the  statute.    (The  State  v.  Barrow, 

8  Murph.  131.) 

Evidence  received  by  a  judge  on  the  trial  of  a  cause,  as  prefiminary  to  the  introdue- 
tion  of  other  evidence,  (e.  g.  that  one  is  a  partner,  so  as  to  let  in  his  admiasioiw  as  evi> 
dence  against  another  partner,)  is  not  to  be  submitted  to  the  jury.  It  is  the  province 
of  the  judge,  and  not  of  the  jury,  to  pass  on  its  sufficiency.  (Harris  v.  Wilson,  7  Wend. 
57.)  See  also  Hartford  v.  Palmer,  16  John.  Rep.  148 ;  Livingston  v.  Kiersted,  10  John. 

Rep.  863. 

That  the  jury  are  to  decide  on  the  sufficiency  of  evidence,  there  are  many  eases^ 
among  which  these  are  a  few :  WiBs  v.  Tucker,  8  Binn.  870,  878,8;  Hardway  t. 
Monson,  3  Munfl  380;  Shanks  v.  Fenwick,  id.  487 ;  1  Wash.  Viig.  Rep.  90;  Rose- 
boom  V.  Billington,  17  John. Rep.  188 ;  Fisher's ExV  v.  Duncan,  1  Hen.  %t, Muni. 668; 
Keel  V.  Herb,  1  Wash.  Yirg.  Rep.  308 ;  New-York  Firem.  Ins.  Co.  v.  WaUen,  It 
John.  Rep.  618 ;  Lessee  of  Fehl  v.  Good,  3  Binn.  496 ;  Rogers  v.  Bril^,  1  Hayw.  868. 

Incompetent  evidence  should  always  be  withheld  from  the  juiy.  (Lee  t*  Tapsoott. 
3  Wash.  Virg.  Rep.  376.  Brown  v.  May,  1  Munfl  891.  Penfield  v.  Carpender,  18 
John.  Rep.  850.    Miller  v.  Starks,  id.  6l7.) 


NOTE  46— p.  18. 


Utica  Bank  v.  Hillard^  5  Cowen's  Rep.  158.  Cushman  v.  Loker,  8  Mass.  Rep.  106. 
Commonwealth  v.  Snell,  3  id.  83.  ChurchiD  v.  Suter,  4  id.  168.  A  witness  is  never 
holden  incompetent  merely  on  the  ground  that  the  fkct  that  he  is  called  to  prove,  is  of 
such  a  nature  that  he  cannot  be  convicted  of  perjury,  should  he  swear  falsely.    (The 
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Ptople  V.  Ferguson,  8  Cowen's  Rep.  lOS.)  Nor  is  it  an  objection  to  his  competency 
that  the  ftcta  to  which  he  swears  positively  are  of  such  a  nature  that  they  could  not  be 
within  his  knowledge.  (Thompson  v.  Stewart,  S  Conn.  Rep.  171.)  Seamen  are  con- 
sidered in  law  credible  as  well  as  competent  witnesses,  and  tlieir  testimony  is  to  be 
weighed  by  the  jury,  like  that  of  other  witnesses.  (United  States  v.  Freeman,  4  Ma- 
son, 505.) 

A  fifth  objection  to  competency,  grounded  on  principles  of  policy,  may  be  added  to 
tiie  four  mentioned  in  the  text 

A  juror  is  incompetent  to  prove  the  misconduct  of  lus  feUow  jurors,  in  order  to  im- 
peach the  verdkst  (State  v.  Freeman,  5  Conn.  Rep.  848.)  So,  a  grand  juror,  to  prove 
that  m  witness,  who  has  been  examined  before  the  petit  jury,  swore  differently  before 
the  grand  jury.  (Imlay  v.  Rogers,  3  Halsted,  347.)  But  a  juror  may  be  admitted  to 
prove  improper  attempts,  by  a  party,  to  influence  the  minds  of  the  jury ;  (Denn,  ex 
dem.  Chews,  V.  Driver,  Coxe,  166 ;)  and  in  New- York,  by  statute,  a  grand  juror  is 
bound  to  testify  as  to  any  consistency  or  inconsistency  between  what  a  witness  swore 
before  the  grand  and  petit  jury ;  and  to  disckwe  testimony  given  before  the  grand  juiy, 
on  a  complaint  against,  or  trial  of  a  witness  for  perjury ;  but  is  expressly  restrained  as 
to  the  manner  in  whicH  he  or  any  of  his  follpws  voted,  or  what  were  their  expressed 
opinkms.    (t  R.  &  part  4,  ch.  3,  tit  4,  s.  SI,  p.  734.) 

An  arbitrator  is  a  competent  witness  to  shew  the  time  when  and  the  drcumstances 
is  which  he  made  his  award.   (Woodbury  v.  Northy,  S  GreenL  Rep.  85.) 

Whether  skves  were  witnesses  at  common  law  does  not  seem  settled.  In  this  coun- 
tiy  they  are  generally  incompetent  by  statute. 

In  the  Duke  of  Norfolk's  case,  (1  St  Tr.  113,)  the  duke  objected  to  the  bishop  of 
Ross  and  others  aa  incompetent  witnesses  against  him,  they  being  strangers ;  and  cited 
BnKton.  CkMrn  (who  was  then  chief  justice  of  Elngland)  answered  : ''  Bracton  in- 
deed is  an  old  writer  of  oiv  law,  and  by  Bracton  he  may  be  a  witness ;  a  stranger,  a 
bondman  may  be  a  witness.  Ask  you  all  the  judges  here."  The  book  proceeds, "  and 
the  judges  affirmed  that  he  may."  Tiiey  were  all  present,  as  this  was  a  trial  before 
the  lord  higfa  steward.  So  it  seems  to  have  been  declared,  or  at  least  assented  to,  by 
men  who  had  deliberated  upon  and  understood  the  subject,  and  that  too  in  the  14  Eliz. 
^Hien  vifleoage  was  but  recently,  if  yet  entirely  done  away,  that  a  bondman  (slave)  may 
be  a  witness  at  the  common  law.  (Macnally's  Ev.  166,  S.  P.)  But  in  ResfpubUca  v. 
Mulatto  Bob,  (4  DaH  146,  note  (1),)  M'Kean,  Ch.  J.  said  it  was  a  settled  point  at 
common  kw  that  a  slave  could  not  be  a  witness,  because  of  the  unbounded  influence 
of  his  master  over  him,  which  was  at  least  equal  to  duress ;  that  the  act  of  assembly 
was  in  aid  of  the  common  bw.  Formerly  there  was  a  statute  of  New-Tork  forbidding 
m  sbve  to  be  a  witness,  except  for  or  against  another  slave  in  criminal  cases.  (3  R.  L. 
t07,  sen.  86,  ch.  8S,  §  19.)  But  slavery  is  now  abolished,  as  to  all  persons  bom  in  this 
state,  (1 R.  S.  669,  §  16 ;)  and  all  slaves  coming  here,  except  fugitives  from  another  of 
the  United  Statesi,  and  certain  slaves  bekmging  to  emigrants  from  other  states,  whose 
slavery  is  to  be  proved  and  registered  in  the  manner  pointed  out  So  of  the  slaves  of 
persons  travelling  through  the  state.  (1  R.  S.  656,  657.)  So  of  the  slaves  of  tempo- 
my  residents  (id.  668.)  Thus  slavefy  stiU  exists  here  to  a  qualified  extent  There 
Is  now,  however,  no  statute  regidation  as  to  the  competency  of  skives  to  testify^  at 
least  none  wUsh  the  ndilof  has  found  in  the  new  statutes.    This  is  le A  as  at  common 
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law.  A  free  black  maa  was  always  competent  to  prove  facts  happening  while  he  was 
a  slave.  (Gurnee  v.  Dessies,  1  John.  Rep.  508.)  So  a  slave,  manumitted  by  an  in- 
fant, for  such  act  is  not  void ;  but  voidable  only  on  the  infant  coming  of  age — a  con- 
tingency which  shall  be  allowed  to  go  only  to  his  credibility.  (Rogers'  E^'rs  v.  Ber- 
ry, 10  id.  133.)  But  in  Maryland  a  free  black  man  is  an  incompetent  witness  in  a  suit 
between  free  white  christians.  (Rusk  v.  Sowerwine,  3  Har.  &  John.  97.)  So  in  South 
Carolina,  (White  v.  Helmes,  1  M'Cord,  430.) 

The  condition  of  the  American  slave  seems  to  be  quite  different  from  the  villein  or 
English  slave,  who  might  exercise  many  of  the  powers  of  a  freeman.  (Vid.  4  Reeve's 
Hist  309,  2d  ed.)  They  were  considered  as  persons.  The  American  slave  is  consid- 
ered as  a  thing.  (Vid.  Chinn  v.  Repass,  1  Monroe,  35,  38.)  He  is  on  the  foot- 
ing of  the  Greek  or  Roman  slave.  (Per.  Ch.  Desaussure,  in  Bynum  v.  Bostick,  4  Des. 
5M7.)  The  condition  of  the  Roman  slave  may  be  seen  in  Tayl.  £lem.  Civ.  Law,  439, 
which  is  transcribed  in  Coop.  Just.  411,  where  the  author  also  notices  the  condition  of 
the  Greek  slave.  It  is  said,  however,  by  Johnson,  J.  in  Hall  v.  MuUin,  (5  Har.  &  John. 
193,)  that  the  condition  of  skives  in  Maryland  depends  neither  on  the  civil  nor  feudal 
law  exclusively ;  but  may  perhaps  rest  in  part  on  both,  subject  to  changes  in  the 
state  law.  * 

A  man  charged  as  putative  &ther  of  a  bastard  child,  by  a  mother  of  the  mixed  bk)od, 
cannot  be  convicted  by  her  testimony,  as  she  is  excluded  from  testifying  by  a  proper 
construction  of  the  North  Carolina  statute.  (The  State  v.  Barrow,  3  Murph.  131.) 
And  see  Williams  v.  Blincoe,  5  Litt.  171 ;  Tumey  v.  Knox,  7  Monroe,  91 ;  Gray  r. 
The  State  of  Ohio,  4  Hamm.  Oliio  Rep.  353. 

It  may  also  be  proper  to  mention  here  another  case,  which  does  not  range  itself  un- 
der any  of  the  heads  in  the  text  It  has  been  seriously  questioned  whether,  where  a 
single  judge  constitutes  the  court,  his  testimony  is  receivable ;  and  it  would  seem  not 
to  be.    (Ross  V.  Bughler,  3  Mart  Lou.  Rep.  N.  S.  313.) 


NOTE  47— p.  18. 


Livingstmi  v.  Kiersted,  10  John.  Rep.  863.  And  if  such  persons  are  ofiered  as  wit- 
nesses, evidence  is  admissible  to  shew  their  incompetency,  (id.)  Persons  totally  de. 
prived  of  memory  or  understanding,  or  who  are  suflfering  under  a  temporaiy  privatioii 
of  them  when  produced  to  be  sworn,  ought  not  to  be  admitted.  Thus,  a  person  in  a 
state  of  intoxication  ought  not  to  be  permitted  to  testify ;  and  the  court  before  which 
the  witness  is  produced,  may  decide  from  its  own  view  whether  the  witness  is  in  such 
a  situation  that  he  ought  to  be  received  to  testify.  (Hartford  v.  Palmer,  16  John. 
Rep.  143.) 


NOTE  48— p.  19. 


It  is  no  objection  to  the  competency,  or  the  credibility  of  a  witness,  that  he  is  subiect 
to  fits  of  derangement,  if  he  is  sane  at  the  time  of  giving  his  testimoDy.  (Evans  r.  Het- 
tick,  7  Wheat  458.   James  ▼.  Stonebanks,  Coxe's  Rep.  337.) 
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NOTE  49— p.  19. 

Or,  if  he  can  write,  this  is  the  more  certain  iliode.  (Per  Best,  Ch.  J.  in  Morrison  r. 
Lennard,  S  Carr.  &  Payne,  197.)  On  taking  the  deposition  of  a  witness  whose  Ian* 
gaage  the  oommisBioners  do  not  understand,  he  not  understanding  theirs,  an  interpre- 
ter should  he  sworn.    (Amory  v.  Fellowes,  5  Mass.  Rep.  319.) 


NOTE  50— p.  19. 


There  is  no  particular  age  at  which  a  witness  must  have  arrived  to  render  him  c(Mxh 
petent  to  testify ;  if  he  appear,  on  examination  hy  the  court,  to  have  a  sufficient  sense 
of  the  wickedness  of  false  swearing,  be  may  be  sworn,  although  of  never  so  tender  an 
age,  and  the  jury  are  to  judge  of  his  credit  (Commonwealtli  v.  Hutchinson,  10  Mass* 
Rep.  235.  The  King  v.  Rose  Kelly,  Macnally,  154.  Swill's  £v.  46.)  In  order  to 
test  the  capacity  of  infants  to  give  evidence,  and  their  understanding  of  the  nature  and 
obligation  of  an  oath,  the  court  may  examine  them  as  to  their  religious  knowledge  or 
beHef.  (Jackson,  ex  dem.  Tuttle,  v.  Gridiey,  18  John.  Rep.  98.  3  Rev.  Stat  of  N.  Y. 
406,  §  89.)  If  the  witness  be  fourteen  years  of  age,  he  is  not  interrogated  respecting 
his  capacity,  but  is  presumed  to  have  sufficient  knowledge  and  discretion  to  be  sworn, 
unless  some  circumstances  creating  suspicion  be  shewn.  (Den  v.  Van  Cleve,  2  South. 
Rep.  589.  State  v.  Doherty,  3  Tenn.  Rep.  80.)  But  if  he  is  under  that  age,  it  is  a 
subject  of  discretion  in  the  court  to  admit  him  or  not.  (Van  Pelt  v.  Van  Pelt,  3  Penning. 
Rep.  657.)  The  testimony  of  an  infant  seven  years  old,  corroborated  by  circumstan- 
ces, has  been  hekl  sufficient  to  justify  a  conviction  for  a  capital  oflence.  (State  v.  Le 
Blanc,  1  Const  Rep.  854.)  But  a  child  only  four  years  old  cannot  have  that  idea  of 
a  future  state  which  would  make  it  a  competent  witness.  (Rex  v.  Pike,  S  Carr,  & 
Payne,  598.)  The  credit  of  a  witness,  which  is  greatly  impaired  by  his  age,  is  to  be 
Judged  of  by  the  juiy  from  his  manner  of  testifying  and  other  circumstances.  (Com- 
monwealth V.  Hutchinson,  10  Mass.  Rep.  335.) 


NOTE  51— p.  19. 
State  V.  Doherty,  3  Tenn.  Rep.  80. 


NOTE  5ft— p.  19. 


In  one  case,  where  a  child  nine  years  old,  though  very  intelligent,  did  not  under- 
stand the  nature  of  an  oath  nor  the  moral  penalty  of  false  swearing,  the  court  instructs 
ed  her  on  the  spot  and  then  allowed  her  to  be  sworn.  ( Jenner's  ease,  before  Radclifle, 
mayor,  3  C.  H.  Rec.  147, 8, 9.) 
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NOTE  65— p.  9SL 

This  subject  came  before  the  supreme  court  of  the  state  of  New-Tork,  in  te  case  of 
Jackson,  ex  dem.  Tuttle,  ▼.  Giidley,  (18  John.  Rep.  103.)  In  that  case  it  was  proved 
that  a  person,  offered  as  a  witness,  had,  within  three  months  before  the  trial,  oden  de- 
liberately and  publicly,  declared  his  disbelief  in  the  existence  of  a  God,  and  a  future 
state  of  rewards  and  punishments,  and  the  rule  adopted  by  the  court  was,  that  all  who 
did  not  belieye  in  a  God,  or  if  they  did,  did  not  think  that  he  would  either  reward  or 
^fiwA  them  in  the  vjorld  to  eome^  were  incompetent  witnesses,  in  any  case,  or  under 
any  circumstances,  because  an  oath  could  not  be  any  tie  or  obligation  upon  them.  In 
a  subsequent  case,  the  true  test  of  a  witness'  competency,  on  the  ground  of  his  religicMia 
principles,  is  said  to  be,  ^  whether  he  believes  in  the  existence  of  a  God  who  will  pun- 
ish him  if  he  swears  wisely."  (Butts  v.  Swartwood,  3  Coweu's  Rep.  431.)  Within 
this  rule  are  comprehended  those  who  believe  future  punishments  not  to  be  eternal.  In 
The  People  v.  Matteson,  tried  before  Walworth,  circuit  judge,  (S  Cowen's  Rep.  438| 
in  note  (o), )  and  in  an  anonymous  case,  before  WilHams,  circuit  judge,  (S  Cowen's 
Rep.  673,)  it  was  held,  that  all  persons  who  believe  in  the  existence  of  a  God,  and  in 
future  punishments  by  him,  either  in  thit  worlds  or  in  that  to  come,  are  competent  wit- 
nesses. The  same  doctrine  is  held  by  the  supreme  court  of  Massachusetts.  (Huns- 
eomb  V.  Hunscomb,  15  Mass.  Rep.  184.)  And  this  is  the  rule  now  established  in  New- 
York  by  statute.  (S  Rev.  Stat  408,  §  87.)  In  Connecticut  and  Tennessee,  a  person 
who  does  not  believe  in  the  obligation  of  an  oath,  and  in  a  future  state  of  rewards  and 
punishments,  or  any  accountability  afler  death,  is  inadmisnble  as  a  witness.  (Curtis 
V.  Strong,  4  Day,  51.  Swifl's  £v.  48,  S.  C.  State  v.  Doherty,  3  Tenn.  Rep.  80. 
State  V.  Cooper,  id.  96.)  And  within  this  rule  a  universalist  is  incompetent.  (At- 
wood  V.  Wetton,  7  Conn.  Rep.  66.)  One  witness  had  oflen  declared  he  did  not  be- 
lieve in  the  existence  of  a  God  or  a  future  state ;  another  had  declared  that  he  did  not 
believe  in  the  latter,  liad  read  Tom  PaineVworks ;  and  did  not  know  whether  he  (iSbe 
witness)  believed  any  thing.  Stoiy,  J.  rejected  both  as  incompetent.  (Wakefield  v. 
Ross,  5  Mason,  16, 18, 19,  note.)  See  Christian's  note  to  3  BL  Com.  369,  and  Swift's 
£v.  49,  50. 


NOTE  54— p.  33. 


A  witness  who  declines  swearing  on  the  New  Testament,  though  he  profess 
tianity ,  may  be  allowed  to  swear  on  the  Old  Testament,  if  he  considers  that  mode  bind- 
ing on  his  conscience.  (Edmonds  v.  Rows,  Ry.  &  Mood.  N.  P.  Rep.  77.)  In  New- 
Tork  the  legislature  have  made  the  following  provisions  in  regard  to  the  ceremony,  or 
Ibrm  of  administering  an  oath :  1.  The  usual  mode  of  admimstering  an  oath  shall  be  by 
the  person  who  swears,  laying  his  hand  upon,  and  kissing  the  Gospels.  (3  Rev.  Stat. 
407,  §  83.)  3.  Every  person  who  shall  desire  it,  may  be  permitted  to  swear  in  the 
fbUowiogform:  "Tou  do  swear  in  the  presence  of  the  ever  living  God;"  and  while 
so  swearing,  such  person  may,  or  may  not  hold  up  his  hand,  at  his  discretion.  ^d.§83.) 
3.  Every  person  who  shall  declare  that  he  has  eonscientknis  scruples  against  taking 
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snj  oath,  or  swearing  in  any  form,  shaQ  be  pennitted  to  make  his  solemn  dedaration 
or  affirmationy  in  the  foOowing  fimn :  "  You  do  solemnly,  sincerely  and  truly,  declare 
and  affirm."  (id.  §  84.)  4.  Whenever  the  court  is  satisfied  that  the  witness  has  any 
peculiar  mode  of  swearing,  connected  mth,  or  in  addition  to,  the  laying  of  his  hand 
upon  the  Gospels,  and  kissing  the  same,  which  is  more  solemn  and  obligatoiy  in  the 
opinion  of  the  witness,  the  court  may  adopt  such  mode  of  swearing  him.  (id.  §  85.) 
6.  Eveiy  person  believing  in  any  other  than  the  christian  religion,  shall  be  sworn  ac- 
eording  to  ibe  peculiar  ceremonies  of  his  religion,  if  there  be  any  such  ceremonies,  in* 
stead  of  the  modes  above  prescribed,  (id.  408,  §  86.)  The  court  may  interrogate  the 
witness  as  to  the  form.  (id.  §  89.)  See  Vail  v.  Kickerson,  6  Mass.  Rep.  363,  and 
States  ▼.  Coolidge,  3  GaO.  Rep.  864. 


NOTE  55— p.  34. 


A  witness  cannot  be  compelled  to  declare  his  belief,  (3  Revised  Statutes  of  N.  T. 
408,  §  88,)  but  tlus  may  be  proved  by  other  witnesses,  (id.  Jackson,  ex  dem.  Tuttle, 
v.  Gridley,  18  John.  Rep.  98.  Butts  v.  Swartwood,  3  Cowen's  Rep.  431.  Curtis  r. 
Strong,  4  Day,  5K  Beardsley  v.  Foot,  3  Root's  Rep.  899.  Bow  v.  Parsons,  1  id* 
480.  State  v.  Cooper,  3  Tenn.  Rep.  96.)  Slight  or  unguarded  expressions  will  not, 
however,  be  sufficient  to  exclude  a  witness.  (State  v.  Cooper,  8  Tenn.  Rep.  96.) 
Ailer  the  incompetency  of  the  witness  from  defect  of  religious  belief,  is  satis&ctori^ 
established,  by  proof  of  his  declarations  out  of  court,  he  will  not  be  permitted  to  deny 
or  explain  such  declarations  or  his  opinions,  or  to  state  his  recantation  of  theo^  when 
called  to  be  sworn.  But  he  may  be  restored  to  his  competency,  on  giving  satisfrctoiy 
proof  of  a  change  of  opinion  before  the  trial,  so  as  to  repel  any  presumption,  arising  from 
luB  previous  declarations  of  infidelity.  (Jackson,  ex  dem.  Tuttle,  v.  Gridley,  18  John. 
Rep.  98.  Curtis  v.  Strong,  4  Day,  51.)  In  Wakefield  v.  Ross,  the  defendant  made 
out  a  case  of  defective  religious  belief  against  two  witnesses,  when  the  plaintifi'^s  cou&> 
oel  suggested  that  they  might  be  personally  examined ;  but  Story,  J.  said  the  defend- 
ant's counsel  were  not  bound  to  rely  on  the  testimony  of  these  persons  for  proof  of  in- 
competency. (Wakefield  v.  Ross,  5  Mason,  19,  note.)  The  above  doctrines  are,  in 
mbstanoe,  adopted  by  the  revised  statutes  of  New-York.  (3  R.  S.  408,  §  88.)  But 
a  penon  apparently  of  weak  understanding,  may  be  examined  as  to  the  extent  of  hk 
lefigbus  knowledge,  (id.  §  89.)  See  Swift's  Ev.  49,  50,  and  Christian's  note  to  t 
BL  Com.  869. 


NOTE  56-i;K  85. 


Since  the  pubiicatbn  of  the  text,  the  statute  9  Geo.  4,ch.  S3,  §  1,  has  abofiahed  this 
distinction ;  and  die  affirmation  of  a  quaker  is  now  received  in  Rngfmd  as  it  is  in 
the  United  States,  whether  the  case  be  civil  or  criminal 
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NOTE  67— p.  t6. 

By  9  Geo.  4,  eh.  82,  §  1,  quakere  and  moraviaos  are  now  competent  in  all  cases, 
on  the  same  affiimation  as  is  allowed  in  New- York.  One  who  was  not  a  quaker,  re- 
fusing to  be  sworn,  on  the  ground  of  conscientious  scruples,  arising  from  a  declaration 
formerly  made,  that  he  would  not  take  an  oath,  was  committed  for  contempt,  the  liber- 
ty to  affirm  being  strictly  confined  to  quakera,  by  the  laws  and  practice  of  Massachu- 
setts.   (United  States  V.  Coolidge,  S  Gallis.  364.) 


NOTE  58— p.  SO. 


It  is  the  nature  of  the  crime,  and  not  the  punishment,  which  determines  whether  a 
convict  is  an  admissible  witness.    A  conviction  of  traason,  febny,  or  any  of  the  crimen 
faki,  renders  the  witness  incompetent    (People  v.  Whipple,  9  Cowen's  Rep.  707. 
Clark's  Lessee  v.  Hall,  2  Har.  &  M'Hen.  Rep.  878.    People  v.  Herrick,  18  John. 
Rep.  8S.    Cushman  ▼.  Loker,  2  Mass.  Rep.  108.)    All  persons  convicted,  and  ad- 
judged guilty  of  perjury,  or  subornation  of  perjury,  are,  by  statute  in  New- York,  ab- 
solutely disqualified  from  giving  testimony,  in  any  matter  or  cause  wliatever,  until  the 
judgment  be  reversed.    (2  Rev.  Stat  681,  §  1,4.)    And  no  person,  sentenced  upon  a 
conviction  for  felony,  shall  be  competent  to  testify  in  any  cause,  matter  or  proceeding, 
civil  or  criminal ;  unless  he  be  pardoned  by  the  governor,  or  the  legislature,  except  in 
special  cases  which  are  provided  by  law,  but  no  sentence  on  a  conviction  for  any  of- 
fence, other  than  a  felony,  shall  disqualify  a  witness,    (id.  701,  §  33.)    A  felony,  by 
the  same  statute,  is  defined  to  be  an  offence  for  which  the  offender  shall  be  liable  to  be 
punished  by  death,  or  by  imprisonment  in  the  state  prison,    (id.  703,  §  30.)   O^nders 
against  the  act  to  prevent  duelling,  are  declared  to  be  competent  to  testify  against  any 
other  person  offending  in  tlie  same  transaction,  and  are  compellable  to  testify  in  the 
same  manner  as  other  persons,    (id.  686,  §  3.)   Convicts  imprisoned  in  the  state  prison 
are  competent  to  testify  against  any  other  convict,  for  any  offence  committed  whilst  the 
accused  and  witness  are  both  confined  in  prison,    (id.  774,  §  8.)    It  is  no  objection 
to  tite  competency  of  a  witness,  that  he  has  been  convicted  of  an  assault  and  battery, 
with  intent  to  commit  murder,  and  has  been  sentenced  to  fine  and  imprisonment  (Uni- 
ted States  V.  Brockins,  8  Wash.  C.  C.  Rep.  99.)    Otherwise  in  New- York ;  for  there 
it  is  a  felony.    (2  R.  S.  666,  §  39,  in  connection  with  id.  703,  §  80,  cited  supra.)    A 
person  convicted  of  forgery,  or  other  infiimous  crime,  in  one  state,  was  held  incompe- 
tent in  i£nother,  within  the  provisions  of  the  constitution  of  the  United  States,  and  the 
act  of  congress  declaring  the  effect  of  the  records  df  one  state  in  every  other.    (State 
V.  Candler,  3  Hawks,  393.    State  v.  Ridgely,  3  Har.  &  M'Hen.  130.    Clarke's  Les- 
see y.  Hall,  id.  378.    Cole's  Lessee  v.  Cole,  1  Har.  &  John.  378.)    But  it  should  ap- 
pear that  the  foreign  offence  would  disqualify  at  common  law,  or  by  some  statute  of 
the  country.    (Clarke's  Lessee  v.  Hall,  3  Har.  &  M'Hen.  378.)    The  above  cases  from 
the  Maryland  Reports^  Har.  &  M'Hen.  and  Har.  &  John.,  hold  the  same  as  to  any 
foreign  conviction.    A  difierent  doctrine  prevails  in  Massachusetts,  even  as  to  a  neigh- 
boring state.    (Commonwealth  v.  Green,  17  Mass.  Rep.  514.) 
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NOTE  5d-.p.  81. 

The  conviction  for  an  infamous  crime,  cannot  be  proved  by  the  witness,  on  his  voire 
dire ;  he  not  being  bound  to  answer,  nor  would  his  answer  be  the  best  evidence  of 
which  the  case  is  susceptible.  (People  v.  Herrick,  18  John.  Rep.  82.)  Nor  is  parol 
lesdioony  of  the  conviction  admissible  in  any  case,  but  the  party  objecting  must  have 
«  copy  of  the  record  of  conviction,  ready  to  produce  in  court  (id.  Hilts  v.  Colvin,  14 
John.  Rep.  IBS.)  And  it  is  not  only  necessary  to  show  the  conviction,  but  also  the 
judgment,  in  order  to  disqualify  the  witness,  (People  v.  Whipple,  9  Cowen's  Rep. 
707.  Castellano  v.  Peillon,  3  Mart.  Lou.  Rep.  N.  S.  466.  Cushman  v.  Loker,  3  Mass. 
Rep.  108.  Sldnner  v.  Perot,  1  Ashm.  Rep.  57.)  But  where  a  witness  admitted  on 
his  cross-examination  that  he  had  been  convicted  of  a  felony,  the  court  charged  tiie  juiy 
that  if  he  had  not  been  corroborated,  they  should  reject  his  evidence  entirely.  (Orr's 
case,  before  Colden,  Mayor,  5  C.  H.  Rec  181.)  It  was  also  heW,  in  Maryland,  to  be 
incumbent  on  the  party  objecting,  to  shew  that  the  witness  did  not  serve  the  iiill  term 
fyr  which  he  was  sentenced,  such  full  service  being  adjudged  to  restore  his  competen- 
ey.  (Cote's  Lessee  v.  Cole,  1  Har.  &  John.  572-  State  v.  Ridgely,  2  Har.  &  M'Hen. 
taa)  It  should  be  noted  that  these  decisions  have  reference  to  the  E^nglish  statutes 
cited  post  in  the  text,  p.  38.  The  court,  in  The  State  v.  Ridgely,  cited  supra,  and  in 
Clarke's  Lessee  v.  Hall,  (2  Har.  &  M'Hen.  878,)  idso  determined,  that  parol  evidence 
was  admissibie  to  prove  the  conviction  and  sentence,  as  well  as  all  Other  circumstances 
neceasaiy  to  render  the  witness  incompetent  But  a  witness,  though  convicted  and 
attainted,  k  not  incompetent  to  make  an  affidavit  to  resist  a  motion.  (Davis  v.  Carter, 
S  Salk.  461,)  or  to  found  a  motion,  (Skinner  v.  Perot,  1  Ashm.  Rep.  57.)  So,  it  seems, 
his  oath  is  admissible  on  a  charge  of  assault  and  battery,  and  for  surety  of  the  peace, 
iu^ortoholdtobail;  orhe  would  be  utterly  out  (^  the  protection  of  the  kw.  (Skin- 
ner T.  Perot,  1  Ashm.  Rep.  57.) 


NOTE  60— p.  9S. 

Now,  by  Stat  9  Geo.  4,  ch.  83,  §  8,  suffering  tiie  punishment  on  any  convietioii  of 
m  fekmy  abort  of  capital,  has  the  same  effect  in  respect  to  competency  as  a  statute 
pardon.  ^ 


NOTE  61— p.  84. 


See  Cole's  Lessee  v.  Cole,  1  Har.  &  John.  573 ;  State  v.  Ridgely,  3  Har. >  M'Hen- 
ly,  190 ;  and  see  ante,  note  60. 
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NOTE  69;— p.  34. 

Now,  by  ntaL  9  Gea  4,  ch.  S3,  §  4,  punishment  for  an  infamous  misdemeanor, 
eept  peijuiy,  aller  it  has  been  endured,  restores  competency  to  the  convict  as  a  wit- 


The  benefit  ofdergy  is  unknown  in  New- York»  and  it  is  presumed,  in  all  theUmteJ 
States. 


NOTE  65— p.  85. 


See  Oeming's  case,  10  John.  Rep.  333. 

Ckmpelenqr  may  be  restored  by  pardon,  ailer  the  witness  shall  have  served  out  th^ 
tenn  of  his  imprisonment  in  the  state  prison ;  yet  no  credit  is  due  to  him,  unless  he  be 
eorroborated  by  others,  or  by  the  circumstances  of  the  case.  (United  States  r.  Tons 
Jones,  %  Wheel  Cr.  Gas.  451,  454,  455,  460,  461,  before  Thon^Mon,  J.,  case  oT 
piracy.) 


NOTE  64— p.  35. 


The  effect  of  a  pardon  is  to  acquit  the  offender  of  all  the  penalties  annexed  to  tiier 
conviction,  and  to  give  him  a  new  credit  and  capacity.  (Matter  of  Deming,  10  Johiib 
Rep.  333.) 

A  person  having  been  convicted  of  ibrgeiy,  and  sentenced  to  the  state  prison  for  lift, 
was  pardoned  by  the  governor.  The  pardon  contained  a  proviso  that  nothing  in  it 
should  be  construed  '* so  as  to  relieve  the  prisoner  of  and  from  the  legal  disabilities  to 
him,  from  the  conviction,  sentence  and  imprisonment,  other  than  the  said  imprisonmenL" 
This  proviso  was  held  to  be  repugnant  to  the  pardon  itself,  and  was  rejected,  and  it 
was  hdd  that  the  prisoner  was  freed  from  all  legal  disabilities,  and  was  a  competent 
vitnesB.    (The  People  v.  Pease,  3  J<^.  Gas.  333.) 


NOTE  65— p.  35. 


See  Uolridge  v.  Gillespie,  3  John.  Gh.  Rep.  35,  note.  The  statute,  6  Eliz«  du  9,  ha* 
been  adopted  by  New-York.    (3  R.  S.  681,  §  1,  4.) 


NOTE  66— p.  36. 

Where  a  prisoner  had  beed  pardoned  on  condition  of  leaving  the  state  for  a.8pecifie<l 
time,  and  tlie  condition  was  not  complied  with,  the  court,  after  the  expiration  of  the 
time,  held  the  pardon  to  be  void,  and  passed  sentence.  (State  v.  Fuller,  1  M'Goid,  178.) 


I» 
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But  wbere,  id  such  case,  it  appeared  that  the  prisoner  had  been  insane,  afler  tbs 
conditional  pardon  was  granted,  the  court,  upon  his  being  seized  and  brought  up  lor 
sentence,  discharged  him,  upon  condition  of  his  departing  within  the  same  period  orig- 
inally hmated  in  the  pardon.    (The  People  ▼.  James,  ^  Gaines'  Rep.  67.) 


NOTE  67— p.  87. 


*nie  doctrine  of  the  text  in  regard  to  the  admissibiUty  of  accomplices,  has  been  re* 
cognijced  in  several,  and,  it  is  presumed,  in  most  of  the  United  States,  in  its  futtest  ex- 
tent (The  People  v.  Whipple,  9  Cowen's  Rep.  707.  Byrd  y.  The  Commonwealth, 
S  Yir.  Cas.  490.  Bean  v.  Bean,  13  Mass.  Rep.  ^.  Churchill  v.  Suter,  4  Mass.  Rep. 
156.  M'Niff's  case,  1  C.  H.  Rec  8.  The  State  v.  Wier,  1  Dev.  863.  United  States 
▼.  Heniy,  4  Wash.  C.  C.  Rep.  428.)  The  evidence  of  accomplices  has  been  at  all 
times  admitted,  although  j&om  a  principle  of  public  policy,  or  from  judicial  necessiQry  oa 
from  both.  They  are  no  doubt  requisite  as  ^witnesses  in  particular  cases,  but  it  hat 
been  well  observed,  that  in  a  regular  system  of  administrative  justice,  they  are  liable 
to  great  objections.  '^  The  law,"  says  one  of  the  most  useful  modem  writers  on  crim- 
inal jurisprudence,  '^  confesses  its  weakness,  by  calling  in  the  aid  of  those  by  whom  it 
has  been  broken.  It  offers  a  premium  to  treachery,  and  destroys  the  hurt  virtue  which 
dings  to  the  degraded  transgressor.  On  the  other  hand,  it  tends  to  prevent  any  ex- 
teauive  agreement  among  atrocious  criminals,  makes  them  perpetually  suspicious  of 
each  other,  and  prevents  the  hopelessneas  of  mercy  from  rendering  them  desperate." 
(People  ▼.  Whipple,  9  Cowen's  Rep.  707.)  As  in  a  criminal  case  dLporHcepi  crwMRti 
is  admitted  as  a  witness,  so  in  a  civil  case,  diparUeepsfraudit  may  be,  either  to  prov* 
or  disprove  the  fraud.  (Churchill  v.  Suter,  4  Mass.  Rep.  156.  Bean  v.  Bean,  13  idL 
SO.    Major  v.  Deer,  4  J.  J.  Marsh.  586,  7.  Glenn  v.  Von  K&pS,  3  Gill  &  John.  183.) 

But  it  has  been  held  in  Vermont,  that  on  the  trial  of  an  indictment  fi>rjuiultery,  a 
pmiicep9  erinmu  is  not  a  competent  witness,  on  the  ground  that  no  person  shall  bo 
aUowed  to  testify  his  own  guilt  or  turpitude  to  convict  another.  (State  y.  Annice,  N. 
Chip.  Rep.  9.)  Offenders  against  the  act  to  prevent  duelling  are  oon^)etent(in  New* 
York)  to  testify  against  any  other  person  offending  in  the  same  transaetkm;  indeed 
are  compellable  to  testify  the  same  as  any  other  witnesses.  (3  R.  S.  686,  §  8*)  The 
thief  is  competent  to  prove  an  indictment  for  buying  stolen  goods  of  him.  (M'Niff's 
case,  1  C.  H.  Rec  8.  Hill's  case,  id.  57,  59.)  In  the  latter  case  it  is  asserted  that 
conviction  may  foUow,  though  the  testimony  of  the  accomplice  stand  unoorrob&> 
rated.  (Per  Radclifb,  mayor,  in  his  charge,  id.  59.)  Qussre.  An  accomplice^ 
■eparatefy  indicted,  is  competent  as  a  witness  for  or  against  another  indkted  for  the 
nme  oflfence.  To  constitute  an  accomplice,  the  person  charged  as  such  must  have  an 
ittlentioD  of  committing  the  crime.  Mere  apparent  concurrence  is  not  enou^  (Uni* 
led  States  y.  Heniy,  4  Wash.  C.  C.  Rep.  438.) 
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NOTE  68— p.  88. 

Accomplices  are  admitted  to  give  evidence  under  an  implied  promise  of  pardon,  on 
condition  of  their  making  a  full  and  fair  oonfesaion  of  the  whole  truth ;  that  is,  of  aU 
the  offences  ahout  which  they  might  he  questioned^  and  of  all  their  associates  in  guilt. 
This  implied  promise  arises  from  the  consideration,  that  the  witness,  who  is  not  hound 
to  criminate  himself,  does  so  to  discover  greater  ofienders ;  and  upon  perfiHmance  of 
the  condition  to  the  satisfiiction  of  the  court,  he  acquires  an  equitable  title  to  a  pardon* 
(People  V.  Whipple,  9  Cowen's  Rep.  707.) 


NOTE  69^p.  88. 


An  accomplice  admitted  to  testify  of  one  crime,  may,  though  he  behave  well,  be  pra9- 
ecuted  for  another  crime,  the  implied  promise  of  pardcm  not  extending  to  that ;  and 
if  it  appear  that  he  is  charged  with  any  other  felony  than  that  in  relation  to  which  the 
prosecutor  moves  for  his  admission  as  a  witness,  this  fact  <^  itself  will  be  a  sufficient 
ground  for  rejecting  him.  (People  v.  Whipple,  9  Cowen's  Rep.  731,  note  (a),  also  re- 
solved in  several  cases,  3  Can*.  &  Payne,  411.) 


NOTE  70— p.  89. 

It  seems,  that  what  an  accomplice  states  under  oath  against  his  associate,  would  not 
be  admjssible  evidence  against  himself^  on  account  of  the  implied  promise  of  the  court 
to  recommend  him  to  meroy.  See  the  remarks  of  Duer,  circuit  judge,  in  The  People 
V.  Whipple,  (9  Cowen's  Rep.  7 16.)  But  where  an  accomplice  received  a  promise  from 
the  attorney  general,  that  he  should  not  be  prosecuted  if  he  would  become  state's  evi- 
dence, and  make  a  M  di8ck)8ure,  and  upon  such  promise  he  made  aoonfes8kin,but  af- 
terwards refused  to  testify,  he  was  put  upon  his  trial,  and  this  same  confession  was 
held  admiasiUe  in  evidence  against  him*  (The  Conmionwealth  v.  Knaj^  10  Pick.  477, 
489  to  495.) 


NOTE  71— p.  89. 


For  several  cases  sanctioning  this  practice,  see  3  Carr.  &  Payne,  411,  and  the  note 

there. 

A  motion  should  be  made  to  the  court  for  the  admission  of  an  accomplice  to  testify, 
by  the  public  prosecutor,  and  the  court,  under  the  circumstances  of  the  case,  will  ad- 
mit, or  disallow  the  evidence,  as  may  most  effectually  answer  the  purposes  of  justice. 
Thus,  where  one  against  whom  a  verdict  had  been  given  for  murder,  was  <^red  as  a 
witness  against  an  accessary  before  tlie  fact,  but  appeared  to  have  been  the  leader  in 
perpetrating  the  crime,  he  was  rejected.    (People  v.  Whipple,  9  Cowen's  Rep.  707.) 
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N0T2  7$^— p.  40. 

Where  ee^tal  penons  are  jointly  indicted,  one  is  not  a  competiBnt  witness  for  anoth-^ 
er,  without  heing  first  acquitted,  or  convicted ;  and  it  makes  no  difference  whether  the 
defendants  plead  jointly  or  separately.  (The  People  v.  Bill,  10  John«  Rep.  96.  Camp^ 
beD  V,  The  Commonwealth,  3  Virg.  Cas.  814 ;  et  vide  The  State  v.  Alexander,  3  Rep« 
Const  Ct  So.  Ca.  171.)  Thus  where  two  being  jointly  indicted  ibr  an  assault  and 
battery,  pleaded,  and  were  tried  separately ;  and  aller  the  testimony  for  tlie  people 
against  one  had  closed,  he  offered  to  prove  his  defence  by  the  other,  it  was  held,  that 
the  witness  offered  was  incompetent  before  trial  and  acquittal,  or  conviction.  (Peo* 
pie  V.  Bin,  10  John.  Rep.  95.)  So  where  two  were  jointly  indicted  for  larceny,  and 
being  separately  arraigned,  pleaded  and  were  tried  separately,  it  was  held  that  a  party 
in  ihe  same  indictment  caimot  be  a  witness  for  his  co-defendant,  until  he  has  been  first 
acquitted,  or,  in  some  cases,  convicted,  whether  the  defendants  be  jointly  or  separately 
tried.    (Campbell  v.  The  Commonwealth,  3  Virg.  Cas.  314.) 

If  any  evidence  is  given  against  one  of  two  jointly  tried,  the  court  will  not  strike  his 
name  out  of  the  indictment  for  the  purpose  of  making  him  a  witness  for  the  other ;  and 
where  there  is  no  evidence  against  one  of  several  defendants,  it  $eem$  that  the  motion 
to  strike  out  his  name  can  only  be  legally  granted  by  consent  of  the  attorney  for  the 
state,  and  by  considering  it  equivalent  to  a  motion  on  his  part  for  leave  to  enter  a  nolle ' 
prosequi  as  io  such  defendant  (State  v.  Alexander,  3  Rep.  Const.  Ct  So.  Ca.  171.) 
Accordingly, «n  trial  of  an  indictment  for  larceny,  the  attorney  general  not  consenting, 
though  no  evidence  appeared  against  one  of  the  prisoners,  the  court  refused  to  swear 
him  as  a  witness  for  the  others.  (State  v.  Carr,  Coxe,  1.)  But  of  this,  quere  ;  for  the  "* 
attorney  general  may  thus  wrongfully  withhold  evidence  from  the  defendants ;  and  in 
another  case,  persons  joined  in  a  complaint,  against  whom  there  was  no  evidence,  were, 
on  motion  in  behalf  of  the  other  defendants,  admitted  for  them.  (State  v.  Shaw,  1  Root, 
184.)  But  if  circumstances  are  proved  from  which  it  is  possible  for  the  jury  to  pre- 
cume  guilt,  a  co-defendant  in  an  indictment  cannot  be  a  witness  for  the  defence.  (Perm* 
iijlvania  v.  Leach,  Addis.  553.) 


NOTE  73— p.  40. 


The  statute  of  New-Tork  provides  that  an  accessary  may  be  indicted,  tried,  con- 
victed and  punished,  notwithstanding  the  principal  felon  may  have  been  pardoned,  or 
otherwise  discharged,  afler  his  conviction.  (1  R.  L.  496.  3  R.  S.  737,  §  49.)  Under 
this  statute,  it  is  held  that  the  accessary  may  be  proceeded  against,  if  the  principal  has 
been  convicted,  although  he  have  not  been  sentenced,  and  that  in  such  case  the  princi- 
pal felon  is  a  competent  witness  against  the  accessaiy.  (Peoj^  v.  Whipple,  9  Cow- 
en's  Rep.  707, 709,  710.) 


'f^  Of  ihi  .idmissibUUy  of  Acwmplkii.  Ch.  4.  ] 


Note  ti—p.  4ii 

Penons,  other  than  the  parties  in  the  catiae-,  guilty  of  offences  against  the  provisioot 
of  the  act  to  prohibit  betting  and  gaming,  are  competent  witnesses,  and  maj  be  com- 
pelled to  testify ;  but  their  testimony  cannot  be  used  in  any  prosecution  against  them. 
(1  ReY»  Stat  of  N.  Y.  668,  §  18.)  And  in  civil  and  criminal  suits,  persoos  may  be  wit- 
nesses against  their  accomplices,  because  their  testimony  tends  to  suppress  Ihiud  and 
injustice^  and  ibr  the  same  reason,  witnesses,  whether  subscribing  witnesses  or  oth- 
ers, may  disclose  a  fraud.  (Churchill  v.  Suter,  4  Mass.  Rep.  156.  Bean  v.  Bean,  13 
id.  do.)  On  trial  of  an  indictment  for  usury,  the  borrower  is  a  competent  witness  Ibr 
the  commonwealth,  if  he  is  not  entitled  to  a  moiety  of  the  penalty  as  informer,  notwith- 
standing he  has  never  paid  the  money  borrowed ;  (Commonwealth  v.  Frost,  6  Mass. 
Rep.  5S ;)  and  in  all  cases  an  alleged  partieeps  fraudu  may  be  a  witness  to  prove  or 
disprove  the  fraud.  (Major  v.  Deer,  4  J.  J.  Marsh.  586, 7.  Glenn  v.  SLap£^  S  Gill  & 
John.  18S.  Moore  v.  Tracy,  7  Wend.  339.)  The  last  case  was  that  of  a  co-conspiis 
ator  to  obtain  goods. 


NOTE  75— p.  4h 


TThe  same  has  been  repeatedly  held  in  this  and  the  like  cases.    (Johnson  ▼.  Bourn 
iWash.  Virg.  Rep.  187.)    A  factor  having  pledged  goods  wrongfully  to  seve-. 
ral  persons,  is  competent  £ox  the  plaintiff,  his  principal,  in  trover  by  him  to  recover  the 
goods ;  Ibr  he  stands  but  in  the  light  of  a  joint  wrong  doer.    (Green  v.  Fisher,  1 
Carr.  &  Payne,  190.)    So  in  an  action  against  one  for  committing  waste  contrary  to 
his  agreement,  the  person  who  committed  the  waste  by  the  defendant's  authority  is  a 
competent  witness  against  him.  (Malone  v.  Home,  1  Hudson  &  Brooke,  344.)  A.pm^ 
UequJraudiB  is  a  competent  witness  to  prove  or  disprove  the  fraud  ;  as  the  gran- 
tor in  a  deed  to  show  that  it  was  fraudulent;  (Jackson,  ex  dem.  Mapes,  v.  Frost,  6 
John.  Rep.  135  ;  Loker  v.  Haynes,  11  Mass.  Rep.  498 ;  Langer  v.  Felton,  1  Rawfe, 
141 ;)  or  the  grantee  to  show  that  the  grant  was  without  consideration,  and  so  fraud- 
ulent as  to  creditors.   (Hill  v.  Payson,  3  Mass.  Rep.  559.  Grofl  v.  Arthur,  8  Desauss. 
Eq.  Rep.  9S8.)  But  see  Fowler  v.  Norton,  (2  Root,  331,)  contra.    In  an  action  on  the 
case  lor  a  false  affirmation,  the  person  concerning  whom  the  affirmation  was  made  waa 
held  a  competent  witness  for  the  plaintiff.    (Wise  v.  Wilcox,  1  Day,  33.    Smith  ▼• 
Harris,  3  Stark.  Rep.  47.) 


NOTE  76— p.  41. 


See  Fox's  Lessee  v.  Pahner,  (3  Dal.  314,)  and  Currie  v.  Donald,  (3  Wash.  Virg. 
Rep.  68.)  So  a  judge  who  has  taken  the  proof  of  a  deed  is  a  competent  witness  to  in- 
validate such  proof.    (Jackson,  ex  dem.  Wyckoff,  v.  Humphrey,  1  John.  Rep.  498.) 

The  doctrine  in  the  text  has  often  been  held  in  this  country.  See  Glenn  v.  KapC 
(3  Gill  &  John.  183,)  and  per  Robertson,  C.  J.  in  Major  v.  Deer,  (4  J.  J.  Marsh.  087.) 

See  also  the  note  post  to  p.  44,  touching  the  admissibility  of  a  party  to  negotiabit 
instruments  and  others  as  a  witness  to  invalidate  them. 
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« 

A  subecribiDg  witness  to  a  wiU  is  competent  to  disprove  the  sanity  of  the  testator  at 
the  time  of  the  execution  of  the  wiO.  (Hampton  v.  Garland,  S  Haywood,  147 ;  et  vide 
Poole  V.  Richardson,  S  Mass.  Rep.  SSO.)  As  the  law  abhors  fraud,  its  rules  are  frara- 
^  so  as  to  prevent,  by  detecting  and  punishing  it.  For  this  reas(»i,  witnesses,  wheth- 
er subscribing  witnesses  or  others,  may  disclose  a  fraud.  (Per  Parsons,  C.  J.  in  Chur- 
chiU  V.  Suter,  4  Mass.  Rep.  161, 2.)  A  witness  to  a  deed  is  competent  to  prove  it  a 
Ibrgery.  (Major  v.  Deer,  4  J.  J.  Marsh.  587,)  and  it  is  no  objection  to  his  testimony 
that  it  goes  to  invalidate  a  title  derived  by  deed  from  him.  (Hadduck  v.  Wihnarth,  5 
N.  H.  Rep.  181, 187.) 

It  was  once  held  in  South  Carolina,  on  the  authority  of  Walton  v.  Shelly,  that  the 
obligee  in  a  bond,  who  had  assigned  it,  in  an  action  by  the  assignee  against  the  oUigor, 
was  not  a  competent  witness  to  prove  payment  (Canty  v.  Sumter,  S  Bay,  93.) 
In  this  case,  the  witness  was  also  a  party  on  the  record ;  but  no  objection  appears  to 
faave  been  made  on  that  ground.  In  Croft  v.  Arthur,  (3  Desauss.  Ek).  Rep.  3S3,)  how- 
ever, it  was  held  that  the  rule  in  Walton  v.  Shelly  is  confined  to  negotiable  instru- 
ments. Car^  V.  Sumter  was  misreported,  (8  M'Cord,  71,  note,)  and  the  case  of 
Walton  V.  Shelly  has  been  repeatedly  overruled  in  South  Carolina.  (Knight  ▼.  Pack- 
ard, 8  M'Cord,  71.  Payne  v.  Trezevant,  2  Bay,  33.  Haig  v.  Newton,  1  Rep.  Const. 
Court,  438.  Mott  v.  Dorrell,  1  M'Cord,  850.  Thomas  v.  Brown,  id.  557.  Flem- 
ming  V.  Mofifgan,  3  id.  173.    Brummer  v.  Wilkes,  id.  178.) 


NOTE  77— p.  43. 


In  Hill's  case,  (1  C.  H.  Rec.  57,  59,)  it  is  said  a  conviction  may  foDow,  though  the 
testimony  of  the  accomplice  stand  uncorroborated.  Qnuare,  And  see  United  States  ▼. 
Tom  Jones,  3  Wheel  Cr.  Cas.  cited  ante,  note  63  to  p.  35. 


NOTE  7S-p;  44. 


See  ante,  note  76  to  p.  41. 

The  dedaions  upon  this  subject  in  the  United  States  are  far  from  being  uniibrm. 
Not  only  have  the  difierent  courts  divided  upon  the  question  whether  the  loose  maxim 
luiopCed  in  Walton  v.  Shelly  should  be  applied  in  any  case,  but  those  who  have  appfi- 
ed  it  have  differed  in  measuring  the  extent  of  its  aj^lication,  and  have  sometimes  been 
inadvertently,  and  sometimes  confessed^  inconsistent  with  themselves.  The  only  way, 
therefore^  in  which  the  character  of  these  decisions  can  be  presented,  would  seem  to 
be  by  a  eonsideration  of  them  as  they  began  and  have  gone  forward  in  each  distinct 
oourt 

In  the  United  States  courts,  the  case  of  Walton  v.  Shelly  has  been  followed,  and  still 
maintains  its  ground.  (United  States  v.  Dium)  6  Peters,  51.  See  per  Cliase,  J.  in 
Wilson  V.  Lenox,  1  Cranch,  301.)  ' 

The  following  coUection  of  the  decided  cases,  arranged  in  chronological  order  for 
each  state*  will  exhibit  the  opinions  of  the  courts  of  the  several  states,  so  far  as  they 
are  ascertained,  and  the  various  modifications  which  the  doctrine  has  received  : 


Mw-York*  The  payee  and  exidoner  of  a  prcnoiMoiy  note,  who  had  been  diacharg^ 
ed  under  the  bankrupt  law  of  the  United  States,  and  had  released  all  his  iaterest,  warn- 
held  to  be  an  iucoinpetent  witness  for  the  maker,  or  a  subsequent  endorser,  to  prove 
that  the  note  was  given  for  an  usurious  consideration.  (Winton  v#  Saidler,  S  John^ 
Cas.  185-;  and  see  Steidback  v.  Rhinelander,  id.  369.)  But  an  endorser  of  a  pramis^ 
sory  note  was  held  a  good  witness  for  the  maker,  in  a  suit  against  him  by  the  endorsee^ 
to  prove  tlie  endorsement  was  made  after  the  note  became  due,  with  a  view  to  let  in 
proof  impeaching  it.  (Baker  v.  Arnold,  1  Caines'  Rep.  358.) 

A.  made  a  promissory  note,  payable  to  C,  who  endorsed  it  for  the  aecommodatioiK 
of  A.,  whkh  note  A.  subsequently  negotiated  to  S.  at  an  usurbus  rate  of  interest.  To 
pay  this  note,  when  it  became  due,  A.  drew  two  other  notes  payaMe  to  C.  and  end<M»- 
ed  by  him,  which  A.  by  the  order  of  S.  delivered  to  R.  &  H.,  who  were  acquainted 
with  the  previous  transactions.  These  notes  were  protested  in  the  name  of  R.  &  H» 
fi>r  non-payment  C.  then  made  two  other  notes,  payaUe  to  R.  &  H.  or  order,  fi>r  the 
purpose  of  taking  up  the  protested  notes.  In  an  action  by  R.  &  H.  against  C.  on  one 
of  the  notes  last  made,  A.  was  offered  by  the  defendant  as  a  witness  to  prove  the  &ctB, 
and  was  released  by  C,  the  defendant  Held,  that  he  was  not  a  competent  witness  to 
tnvaiidate  the  note  of  which  he  was  maker,  and  that  it  was  immaterial  whether  the  suit 
was  directly  on  the  note  alleged  to  have  been  usurious,  or  whether  it  comes  in  que»> 
tion  collaterally,  the  cases  being  considered  by  the  court  as  the  same,  because  they  in* 
volve  in  them  the  validity  of  the  original  notes.  (Coleman  v.  Wise,  3  John.  Rep.  165; 
and  see  Cummings  v.  Fisher,  Anth.  N.  P.  Rep.  1,  7,  and  note  (a)  at  p^  9.) 

A  party  to  negotiable  paper  may  be  a  witness  to  prove  facts  subsequent  to  the  due 
execution  of  the  instrument,  which  will  destroy  the  tide  of  the  holder,  or  which  will  cast 
on  him  the  burden  of  shewing  himself  a  bona  fide  holder.  Thus,  where  a  note  was 
drawn  by  H.  payable  to  M.,  and  M.,  afler  endorsing  it,  delivered  it  to  a  third  person 
to  be  presented  to  the  bank  for  discount,  who,  instead  of  offering  it  at  the  bank,  fraud- 
ulently put  it  into  the  hands  of  a  broker,  it  was  held  that  M.,  the  endorser,  was  a  eooH 
petent  witness  to  prove  these  facts.  (WoodhuU  v.  Holmes,  10  John.  Rep.  3S1.)  So 
where  a  note,  before  it  became  due,  was  paid  to  the  payee  by  the  maker,  who  took  a 
receipt  in  full,  and  the  note  was  aflerwards,  before  it  became  due,  endorsed  by  die- 
payee  and  by  the  endorsee  to  the  plaintiff,  who  was  informed  of  the  payment  before 
receiving  the  note,  it  was  held  that  the  plaintiff  took  it  subject  to  such  payment,  and 
that  the  first  endorsee  was  a  competent  witness  to  prove  the  payment  of  the  note» 
(White  V.  Kibbing,  11  John.  Rep.  128.) 

The  payee  of  a  note  having  endorsed  it  to  the  plaintiff  upon  an  usurious  eonsidera*^ 
tion,  he  was  held  an  incompetent  witness,  in  an  action  against  the  maker,  to  prove  the 
usury,  and  it  was  held  to  make  no  difference  that  the  plaintiff  knows  the  fact  of  usmy 
or  was  a  party  to  it.    (Mann  v.  Swann,  14  John.  Rep.  370.) 

A  note  was  endorsed  by  the  defendant  for  the  accommodation  of  the  makers,  who- 
were  then  in  good  credit.  Before  negotiating  the  note,  they  became  insolvent,  and  the 
defendant  then  directed  them  not  to  part  with  it,  which  they  promised.  They  after- 
wards  passed  it  to  the  plaintifi,  with  full  notice  of  all  the  cmsumstances,  in  satis&ctioa 
of  a  debt  due  from  them  to  the  plaintifis.  The  plaintiffs  having  brought  an  action  on 
the  note  against  the  endorser,  heldj  that  the  plaintiffs  were  not  bona  fide  hoiders,  and 
could  not  support  the  action ;  and  that,  as  the  defence  rested  on  matten  arising  aiibae-^ 
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quent  to  the  execution  of  the  ix>te,  one  of  tlie  makers  was  a  competent  witness  to  de- 
feat the  recovery.  (Skelding  v.  Warren,  15  John.  Rep.  270.  See  Hubby  v.  Brown, 
16  id.  70.)  Such  subsequent  fact,  however,  must  not  involve  the  moral  turpitude  of 
the  wifness*  The  meaning  of  the  rule  that  a  party  to  a  negotiable  instrument  cannot 
be  a  witness  to  invalidate  it  is,  that  one  whose  name  appears  on  the  paper  shall  not  be 
admitted  to  say  that  it  was  tainted  with  illegality  or  fraud  when  it  passed  from  his 
hands.  Agreeably  to  this  rule,  it  was  held  that  a  second  endorser  is  competent  to 
prove  that  the  third  endorser  had  said  that  he  had  received  and  discounted  the  note  on 
usuriouB  interest  (Powell  v.  Waters,  17  John.  Rep.  176.)  But  where  an  agreement 
was  made  between  the  maker  and  payee,  at  the  time  of  the  execution  of  the  note,  that 
it  should  be  deemed  void  and  returned  if  the  maker  did  not  take  certain  goods  of  the 
payee  fer  which  the  note  was  given,  and  the  payee  immediately  endorsed  the  note  to 
the  pfadaCiff  to  secure  a  debt,  at  the  same  time  informing  him  of  the  condition  upon 
which  the  note  was  given ;  in  an  action  against  the  maker,  the  endorser  was  held  com- 
petent to  prove  thai  the  plaintiff  had  notice  of  the  conditions,  and  that  the  maker  did 
not  take  the  goods  of  the  payee,  so  that  the  note  became  void ;  heeauae,  the  endorser 
was  not  called  to  prove  the  note  void  at  its  inception,  but  to  shew  that  it  became  so  by 
the  fuWequeitt  determination  of  the  defendant  not  to  tak^  the  goods.  (M'Fadden  v. 
Haxwell,  17  John.  Rep.  188.) 

The  plaintiff  requested  the  defendants  and  R.  to  lend  him  their  names  to  a  note  for 
SOOOdoflars,  for  the  purpose  of  raising  money  for  the  accommodation  of  the  plaintiff, 
fOid  it  was  agreed  that  R.  should  make  the  note  payable  to  the  defendants,  to  be  en- 
doned  by  them ;  and  the  defendants  accordingly  endorsed  a  blank  paper  and  deliver- 
ed it  to  &e  plaintiff  to  be  filled  up  by  R.  with  a  note  for  9000  dollars,  which  the  plain- 
ti£^  without  the  privity  or  consent  of  the  defendants,  (the  endorsers,)  procured  R.  to 
fiO  up  with  a  note  for  4000  dollars ;  held,  that  D.,  a  subsequent  endorser,  and  R.,  the 
maker,  were  competent  witnesses  to  prove  tlie  fraud  in  the  filling  up  of  the  note,  the 
•eaaon  and  poKcy  of  the  rule  being  to  guard  and  protect  bona  fide  holders  of  negotia- 
ble paper,  which  they  have  honestly  received  in  the  usual  course  of  business,  and  not 
tor  the  benefit  and  protection  of  the  party  who  is  the  veiy  person  that  committed  the 
fiaud  in  the  inception  of  the  note.  (Myers  v.  Pahner,  18  John.  Rep.  167.)  So  where 
S.  made  a  note  to  C,  who  endorsed  it  to  the  plaintiff,  on  which  the  plaintiff"  received 
five  per  cent  above  the  legal  interest,  and  on  the  note  becoming  due,  C.  procured  D., 
die  defendant,  to  make  another  note  payable  to  him,  which  he  endorsed  to  the  plaintiff 
to  take  up  the  Ibrmer  note ;  in  a  suit  by  the  {^aintiff  against  D.,  the  maker  of  the  last 
note,  it  was  held  that  C,  the  endorser  of  both  notes,  was  a  competent  witness  to  prove 
the  umuy,  tlie  plaintiff  being  himself  the  usurer,  and  of  course  having  notice  that  the 
original  note  was  infected  when  he  received  it,  and  the  mere  change  of  securities  not 
purging  the  original  illc^l  consideration.    (Tuthill  v.  t>avis,  SO  John.  Rep.  S85.) 

In  an  action  by  the  holder  against  the  maker  of  a  promissoiy  note,  tlie  defendant  of^ 
fered  to  prove  by  the  payee  that  he,  the  payee,  had  no  interest  in  the  note,  but  took  it 
lor  the  benefit  and  on  behalf  of  the  plaintiff,  and  immediately  delivered  it  to  the  plain- 
tifi^  advising  him  of  all  the  facts  relative  to  the  making  of  the'  note,  and  upon  what  con- 
sideration it  was  made ;  held,  that  the  payee  was  a  competent  witness  to  prove  the 
note  Toid  for  uniiy,  and  that  the  case  of  Winton  v.  Saidler,  cited  supra,  was  not  law. 

Vou  L»  10 
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(Staflbrd  v.  Rice,  5  Cowen's  Rep.  3S.)  And  so  where,  in  an  action  on  s  prooMorf 
note  by  tlie  endorsees  against  the  endorser,  the  defence  was  that  the  note  was  dis- 
counted by  the  piaintiH*,  computing  the  interest  by  the  standard  of  SO  days  to  a  month, 
and  860  days  to  the  year,  it  was  held  that  the  maker  was  a  competent  witness  to  prove 
tliat  fact    (Utica  Bank  v.  Hillard,  5  Cowen's  Rep.  153.) 

The  rule  Ibrmeriy  held  by  the  supireme  court,  that  one  whose  name  appears  oa  ne- 
gotiable paper  should  not  be  received  to  testiQr  that  it  was  void  ah  tnittd,  did  not  ap- 
ply  to  one  who  held  the  paper  mdafide.   (Powell  v.  Waters,  8  Cowen's  Rep.  «69.) 

Where  a  naember  of  a  co-partnership,  without  the  knowledge  or  assent  of  the  other 
partners,  drew  a  note  in  the  name  of  the  firm,  and  having  procured  the  endorsement 
of  the  defendant,  passed  it  to  the  plaintiffs  for  a  debt  due  from  liim  to  the  phuntifis,  it 
was  held  that  the  endorser  Was  not  liable  to  pay  the  note,  and  that  the  partner  whs 
drew  the  note  was  a  competent  witness  for  the  endorser  to  prove  the  defence.  (Wit- 
hams  V.  Walbridge,  3  Wend.  Rep.  415.) 

M(u$aehu$€ttB-  A  grantor  is  not  a  competent  witness  to  explain  a  latent  ambiguity 
in  his  own  deed,  even  when  he  is  not  interested.  (Revere  v.  Leonard,  1  Mass.  Repu 
91.)  But  see  Baker  v.  Sanderson,  (8  Pick.  Rep.  348,)  where  it  waa  decided  that  the 
grantor  was  a  competent  witness  to  establish  a  collateral  fiict,  as  ftte  situation  of  the 
premises  at  the  time  of  the  grant 

A  party  to  a  negotiable  security  shall  not  be  permitted  to  testify  that  at  the  time  he 
gave  it  currency  it  was  void.  But  he  may  testify  to  any  facts  haj^iening  aflerwards. 
Thus  where,  in  an  action  by  the  eindorsee  against  the  endorser  of  a  promissory  note,  the 
defendant  ofiered  the  maker  as  a  witness  to  prove  that  before  the  note  became  due,  he 
paid  to  the  plaintiff  fifly  dollars  on  account  thereof^  and  gave  him  a  new  note  for  the 
bakuice,  which  was  received  in  full  satisfaction,  the  defendant  having  released  the  wit- 
nete  from  all  demands  on  account  of  the  note,  it  was  held  that  he  was  competent. 
(Warren  v.  Merry,  8  Mass.  Rep.  27.) 

A  witness  who  had  endorsed  his  name  in  blank  on  a  btH  of  lading,  was  called  t» 
pi^ve  that  he  acted  as  agent  for  the  plaintiff,  and  it  was  objected  that  he  should  not 
be  permitted  to  falsify  or  invalidate  his  endorsement ;  but  the  court  said  that  the  rule 
was  confined  to  negotiable  instruments,  aQ,d  even  if  it  'extended  to  a  bill  of  lading,  the 
witness  was  not  called  to  invalidate  his  endorsement,  but  to  explain  it,  and  held  him 
competent.    (Brown  v.  Babcock,  8  Mass.  Rep.  39.) 

Where  the  grantee  of  land  was  caDed  as  a  witness  to  prove  that  tiie  conveyance  waa 
made  witliout  consideration,  and  so  void  as  to  creditors,  and  was  objected  to  on  the 
gjrouhd  that  he  was  incompetent  to  impeach  a  deed  to  which  he  was  a  party,  the  oovrt 
said  that  the  common  law  principle  never  went  further  than  to  exclude  a  witness  fram 
testifying  to  invalidate  a  security  to  which  he  had  given  a  credit  by  his  signature ;  that 
the  late  cases  confined  the  rule  to  parties  on  negotiable  paper,  who  bad  by  their  own 
acts  given  it  a  credit  and  currency,  and  held  the  witness  to  be  competent  (HiA  v. 
Payson,  3  Mass.  Rep.  559.) 

In  an  action  by  the  en(lorsee  of  a  note  against  the  maker,  who  ofiered  the  pajree  and 
endorser  as  a  witness  to  prove  that  tlie  note  was  made  on  an  usurious  contract,  the 
court,  on  a  full  consideration  of  the  cases  of  Walton  v.  Shelly,  (I  Term  Rep.  »6,)  and 
of  Buckland  v.  Tankard,  (5  id.  578,)  ruled  that  the  endorser  could  not  be  admitted  at 
a  witness  to  prove  the  note  usurious,  it  being  to  destroy  his  own  contract    (Parirar  v. 
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Lovejoy,  3  Mass.  Rep.  565.)  Tbe  defendant  made  a  promissory  note  payable  to  C, 
who  endorsed  it  in  blank,  and  which,  tit  raise  money,  they  delivered  to  B.,  a  broker, 
who  aJso  endorsed  in  blank,  and  sold  it  to  the  plaintiff  for  an  usurious  coDBideration ; 
held,  that  the  endorsers  were  incompetent  to  prove  the  usury.  (Churchill  v.  Suter,  4 
Mass.  Rep.  156 ;  and  see  Putnam  v.  Churchill,  id.  516.) 

A  biil«of  exchange  was  endorsed  by  the  payees  to  A.  B.  as  their  agent  for  odlectioii 
only ;  A.  B.  endorsed  it  vnthout  recourse  to  C.  D.  in  trust  for  the  payees ;  in  an  actkm 
by  C.  D.  against  the  drawers,  A.  B.  was  received  as  a  competent  witness  to  prove  the 
tnist,  and  its  revocation  by  the  payees,  in  order  to  defeat  the  action,  tliese  &ctB  being 
subsequent  to  the  due  execution  of  the  note.    (Barker  v.'  Preiitiss,  6  Mass.  Rep.  480.) 

C.  made  a  promissory  note  payable  to  the  defendant,  who  endorsed  it  for  the  ao- 
commodation  of  C,  to  enable  him  to  raise  money  on  it ;  C.  delivered  the  note  to  a 
broker,  who  negotiated  it  to  the  plaindfT  at  an  usurious  rate  of  interest ;  held,  that  C, 
although  refeased  by  the  defendant,  was^ot  a  competent  witness  to  prove  the  usury, 
and  thus  impeach  a  negotiable  security  to  which  he  was  a  party.  (Widgeiy  r.  Mun- 
roe,  6  Mass.  Rep.  449.)  And  in  an  action  by  the  endorsee  of  a  note  against  one  of  tW0 
joint  makers,  the  other  maker  was  offered  as  a  witness  to  prove  the  note  usurious,  the 
defendants  having  released  him ;  but  the  court  refused  to  admit  him  to  impeach  ^bo 
note  which  he  had  signed.   (Jones  v.  Coolidge,  7  Mass.  Rep.  199.) 

But  where  the  payee  of  a  note,  who  had  endorsed  it  with  a  saving  of  his  own  liabil* 
ity,  was  ofiered  by  the  defendant,  in  an  action  by  the  endorsee  against  the  maker,  to 
prove  an  alteration  of  the  note  tubsequent  to  its  execution,  he  was  admitted.  (Parker 
V.  Hanson,  7  Mass.  Rep.  470.)  And  where  tlie  drawer  of  a  bill  of  exchange,  at  the 
time  of  drawing  the' bill,  exhibited  to  the  payee  an  absolute  engagement  on  the  part  of 
the  drawee  to  accept  the  bill,  and  at  the  same  time  communicated  to  him  certain  eon- 
ditbns  and  restrictions  to  which  the  engagement  was  subject ;  in  an  action  by  the 
payee  against  the  drawee,  held,  that  the  drawer  was  a  competent  witness  to  prove 
such  communication,  and  that  the  conditions  mentioned  were  not  performed,  these  cir- 
cumstances not  affecting  the  validity  of  the  bill  in  its  inception.  (Storer  v.  Logan,  9 
Mass.  Rep.  55.) 

The  defendant  made  a  negotiable  promissory  note,  payable  to  W.,  who  endorsed  it 
to  the  plaintiff;  in  an  action  on  the  note,  the  defendant  ofiered  to  call  the  endorser  to 
prove  usury  in  the  transfer  of  the  note  by  him  to  the  plaintiff ;  held,  that  he  was  in- 
competent to  prove  the  usury.    (Manning  v.  Wheatiand,  10  Mass.  Rep.  509.) 

Where  the  maker  of  a  note,  before  it  became  due,  paid  the  sum  due  thereon  to  the 
payee,  who  subsequently  endorsed  it  to  tiie  plaintiff,  held,  in  an  acticm  by  the  plaintiff 
as  endorsee  against  the  maker,  that  the  endorser  was  a  competent  witness  to  prove 
such  payment    (Fitch  v.  Hill,  11  Mass.  Rep.  286.) 

Where  a  deed  of  conveyance  was  alleged  to  have  been  made  to  compound  a  fekmy, 
it  was  heU  that  the  grantor  was  a  competent  witness  to  prove  that  fact,  and  that  tiie 
ruk  that  a  party  to  a  paper  is  incompetent  to  invalidate  it,  applies  only  to  negotiable 
instruments.  (Inhabitants  of  Worcester  v.  Eaton,  11  Mass.  Rep.  S68.)  See  also,  to 
the  same  point,  Loker  v.  Haynes,  id.  498,  and  Bridge  v.  Eggleston,  14  id.  345. 

It  would  seem,  from  the  remarks  of  tiie  court  in  pronouncing  judgment  in  the  case 
of  Butler  v.  Damen,  that  an  endorser  of  a  note  could  not  be  a  witness  to  prove  it  to  be 
merely  an  accommodation  note,  and  not  given  for  any  value.  The  court  said,  *^dis 
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principle  of  the  case  of  Churchill  v.  Suter,  is  applicable  here ;"  a  party  to  a  Degotiabfe 
security  shall  not  be  permitted  to  shew  facts  antecedent  to  the  transfer,  whereby  the 
holder  is  to  be  defeated  of  his  recovery."    (Butler  v.  Damen,  15  Mass.  Rep.  3S3.) 

If  the  instrument,  although  negotiable  in  form,  has  not  in  fact  been  negotiated,  but 
the  contest  is  between  the  original  parties  to  the  illegal  transaction,  the  rule  of  exclu* 
sion  docs  not  apply.  Thus  in  an  action  by  the  administrau>rs  of  ilie  payee  of  a  n6te 
against  the  administrators  of  the  maker,  a  person  who  was  a  several  promissor  on  the 
note  as  surety  was  held  to  be  a  competent  witness  to  prOVe  that  the  note  was  given 
for  an  usurious  consideration.    (Fox  v.  Whitney,  16  Mass.  Rdp.  IIS.) 

In  assumpsit  by  the  endorsee  of  a  promissory  note  against  the  endorser,  the  delenCi^ 
was,  tliat  the  note  was  endorsed  for  the  accommodation  of  the  maker,  and  that  subset 
quent  to  the  endorsement  the  maker  procured  the  note  to  be  discounted  by  the  pbintitf 
at  a  greater  than  the  legal  rat^  of  interest,  and  the  maker  was  offered  by  the  defendant 
to  prove  the  usuiy ;  but  he  was  rejected  by  the  court,  on  the  ground  that  the  note  was, 
for  all  substantial  purposes,  made  at  the  time  it  was  discounted  and  put  into  circulation, 
and  that  therefore  the  usury  was  not  a  fact  subsequent  to  the  execution  of  the  note. 
(Hartford  Bank  v.  Barry,  17  Mass.  Rep.  94.) 

One  who  had  signed  a  negotiable  promissory  note,  as  agent  for  the  promissors,  was 
held  to  be. incompetent,  in  an  action  by  the  endorsee  against  the  promissors,  to  prove 
the  note  usurious.  Chief  Justice  Parker,  in  delivering  the  opinion  of  the  court  says: 
*'  The  witness,  although  not  answerable  on  the  note,  by  reason  of  his  signature,  was 
the  party  who  gave  it  currency  and  put  it  into  circulation.  He  must  be  considered  as 
having  declared,  by  his  signature,  that  the  note  was  good  and  valid  at  the  time  it  was 
nmde,  for  aught  he  knew  to  the  contrary ;  and  he  ought  not  to  be  allowed  afterwards 
to  say  that  his  declaration  was  false,  and  that  the  note  was  void,  on  account  of  facts 
known  to  him  at  the  time  it  was  signed."  (Packard  v.  Richardson,  17  Mass.  Rep.  133.) 
Assumpsit  on  a  promissory  note  made  by  the  defendant,  payable  to  W.  P.  and  by 
him  endorsed  to  the  plaintiff.  The  defendant  offered  the  endorser  as  a  witness,  to  prove 
that  the  consideration  of  the  endorsement  was  usurious ;  but  he  was  rejected,  on  the 
authority  of  Manning  v.  Wheatland,  cited  supra,  ate  incompetent  (Knights  v.  Put- 
nam, 3  Pick.  Rep.  184.) 

In  the  same  case  it  was  held,  that  the  endorser  was  not  a  competent  witness  to  prove 
that  the  note  was  pledged  to  the  plaintiff  as  endorsee,  as  collateral  security  for  a  debt 
less  than  tlie  amount  of  it,  although  he  had  released  all  claims  on  the  note. 

On  a  motion  for  a  new  trial  the  court  seem  to  question  the  correctness  of  the  princi- 
ple as  laid  downin  Manning  v.  Wheatland.  Wilde,  J.  said,  '<  the  authority  of  that  case 
had  been  questioned,  and  the  objection  to  the  doctrine,  as  there  laid  down,  was  entitled 
to  great  consideration.  The  witness  was  held  to  be  incompetent,  not  because  he  was 
interested,  but  on  the  ground  of  legal  policy,  which  will  not  permit  one  who  has  trans- 
lEbrred  a  negotiable  security  as  valid,  to  invalidate  it  by  his  testimony.  But  in  that 
case,  as  in  this,  there  was  no  illegality  in  the  original  contract,  and  no  usury  except  in 
the  transfer,  in  which  the  plaintiff  himself  was  the  guilty  party.  No  deception  was, 
therefore,  practised  on  him."  The  case  finally  was  decided  on  a  different  ground ;  the 
court  holding  that  the  facts,  when  proved,  did  not  constitute  a  defence  to  the  action. 
See  the  case  of  Fox.  v.  Whitney,  cited  supra,  where  the  doctrine  laid  down  in  Man* 
ning  V;.  Wheatland,  seems  to  be  overruled. 
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Penmylvania.  One  who  has  signed  an  instniment  in  writing  cannot  be  permitted  to 
give  testimony  to  invalidate  it  Thus^  where  In  an  action  brought  by  the  endorsee  of 
ft  promissory  note,  against  the  drawer,  the  payee,  who  had  endorsed  it,  was  called  to 
prove  that  the  note  was  given  without  any  consideration,  it  was  held  that  he  could  not 
be  a  witness  to  invalidate  an  instrument  which  he  had  signed.  (Stille  v.  Lynch,  9  Dalh 
194 ;  and  see  Respublica  v^  Roes,  id.  S39.) 

But  this  rule  is  confined  to  negotiable  instruments ;  and  where  a  witness  was  ofiered 
to  explain  a  receipt  Which  he  had  given,  M'Kean,  chief  justice,  admitted  him,  and  said, 
"The  general  expression  in  Walton  v.  Shelly,  must  be  limited  as  explained  in  Bent  v. 
Baker,  (3  Term  Rep.  SS,  36,)  and  thereibre,  since  the  witness  is  disinterested,  he  must 
be  admitted."    (Pleasants  v.  Pemberton,  2  Dall.  196.) 

The  defendant,  on  the  6th  March,  1776,  gave  a  promissory  note  to  A.  payable  on 
demand,  which  he  aAerwards  endorsed  to  the  plaintiff*    On  the  4th  April,  1776,  A. 
drew  a  bin  on  the  defendant  for  the  amount  of  the  note,  payable  at  sight,  to  C.  who 
immediately  endorsed  it  to  the  plaintiff,  and  which  the  defendants  afterwards  accepted* 
In  an  action  on  the  biD  against  the  defendant  as  acceptor,  he  ofiered  the  testimony  of 
A.  to  prove  that  the  consideration  of  the  note  and  the  bill  were  the  same,  and  that  the 
tiote  had  been  previously  paid.    The  court  declared  their  opinion,  that  this  case  was 
within  the  rule  as  restrained  in  Bent  v.  Baker,  (3  Term  Rep.  33,  36,)  but  avoided 
giving  any  decided  judgment  thereon,  «md  declared,  that  in  the  case  of  frauds  th^y 
would  go  great  lengths  in  the  admission  of  evidence.    (Shaw  v.  Wallis,  3  Teates,  17.) 
A  mortgagor  was  offered  to  prove  that  a  mortgage  which  was  given  to  A.  was  ia 
iact  intended  for  the  security  of  B.,  and  he  was  held  to  be  competent.    (Peterson  v^ 
Willing,  3  Dall.  506.)    A  party  to  a  fraud  is  competent  to  prove  it ;  and  within  this 
pnncipile  a  grantor  who  had  acknowledged  the  receipt  of  the  consideration  money  in  a 
deed  was  held  competent  to  prove  that  the  acknowledgment  was  a  fraud  upon  the 
grantee's  principal,  as  intended  to  show  that  his  agent  had  paid  over  the  money  en« 
trosted  to  lum  for  the  purpose  by  the  principal,  when  in  truth  it  was  not  paid,  but  the 
agent  had  taken  a  deed  in  his  own  name,  and  secured  the  money  by  mortgage  on  the 
mame  land.    (Langer  v.  Felton,  I  Rawle,  141.)    And  where  the  defendant  executed  a 
bond  payable  to  C,  who  assigned  it  to  the  plaintiff,  it  was  held  that  C,  the  assignor, 
was  a  competent  witness  for  the  defendant  to  prove  fraud  in  the  execution  and  assign- 
ment of  the  bond,  and  that  although  a  bond  was  assignable  by  a  statute  of  Pennsylva- 
nia, yet  it  was  not  a  negotiable  security  within  the  meaning  of  the  rule  which  excludes 
a  party  to  an  instrument,  from  giving  testimony  to  invalidate  it.    (Baring  v.  Shippen, 
3  Binn.  154.)    So  the  master  of  a  vessel  is  competent  to  impeach  the  validity  of  an  in- 
voice and  bin  of  lading,  in  an  action  by  the  owner  against  the  underwriters.    (Blagg 
V.  The  Ph<emx  Insurance  Co.  3  Wash.  0.  C.  Rep.  5.)    So  a  grantor  in  a  deed  was 
held  to  be  a  competent  untness  to  prove  that  it  was  obtained  by  misrepresentation,  and 
without  any  coniSderation.     (M'Ferran  v.  Powers,  1  Serg.  &  Rawle,  lOS.)    So,  to 
prove  he  had  no  title  to  the  land  when  he  conveyed.   (Brownrigg  v.  Downing,  4  Serg. 
Bl  Rawle,  494.) 

D.  who  was  a  member  of  the  firm  of  C.  &  D.  made  a  promissory  note  in  the  name  of 
fhe  firm,  payable  to  M.  or  order,  who  endorsed  it  in  blank  and  delivered  it  to  the  plain- 
M  after  It  became  due.  The  process  was  served  on  C.  alone.  On  the  trial  C.  ofiered 
D.  as  a  witness  to  prove  that  the  note  was  given,  not  for  a  partnership  debt,  but  for  a 
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private  debt  of  D.  Held,  that  the  exclusioD  of  a  party  to  paper  is  confined  to  such  ne^ 
g9tMU  instruments  as  are  lugotiaUe  in  the  Uiual  ewrse  of  bunneu.  That  the  note 
not  being  negotiated  until  the  day  of  payment  was  past,  was  out  of  the  usual  course  of 
business,  and  tliat  the  witness  was  competent  (Baird  v.  Cochran,  4  Serg.  &  Rawlct 
997.)  And  wliere  the  names  of  the  payee  an'd  several  others  appeared  on  the  note  89 
endorsers,  hut  the  action  was  brought  by  the  payee,  one  whose  name  was  on  the  paper 
as  a  subsequent  endorser,  was  admitted  as  a  witness  to  prove  that  the  note  was  given 
without  consideration.    (Hepburn  v.  Cassel,  6  Serg.  &  Rawle,  113.) 

But  where  the  defendant  drew  a  note  payable  to  6.  and*W.  who  endorsed  it  to  the 
plaintiff,  it  was  held  that  the  endorsers  were  not  competent  witnesses  to  prove  tlie  noto 
was  made  without  consideration,  fi>r  the  accommodation  of  the  endorsers,  and  that  this 
was  known  to  the  plaintiff  when  he  took  the  note.  (Bank  of  Montgomery  v.  Walker, 
9  Serg.  &  Rawle,  229.). 

In  an  action  by  the  endorsee  of  a  promissory  note,  against  the  endorser,  the  maker, 
although  released,  was  held  not  to  be  a  competent  witness  to  prove  the  consideration 
of  the  note  usurious.    (Griffith  v.  Reford,  1  Rawle,  196.) 

Ftrgtmo.  The  only  case  which  lias  arisen  on  this  subject  in  Virginia  is  that  of  Tay- 
lor y.  Beck,  which  was  an  action  brought  by  the  endorsee  of  a  promissory  note  against 
the  maker  and  endorsers,  under  a  statute  of  that  state.  One  of  the  endorsers  confess- 
ed a  judgment,  and  was  offered  by  the  other  (^^fendants  to  prove  that  the  note  was 
-given  for  an  usurious  consideration.  The  witness  was  excluded,  and  the  defendants 
i^pealed.  In  the  court  of  appeals  the  case  was  twice  argued  with  great  learning  and 
ability ;  and  the  court  in  pronouncing  judgment,  examined  tlie  cases  bearing  on  the 
subject  at  great  length,  and  decided  that  a  party  to  paper,  whether  negotiable  or  not, 
vas  competent  to  invalidate  it.  The  witness,  however,  was  excluded  on  tlie  ground 
tiiat  he  was  a  party  to  the  suit.  (Taylor  v.  Beck,  8  Rand.  Rep.  316.)  See  also  what 
was  said  in  Baring  v.  Reeder,  1  Hen.  &  Munf.  154. 

Jddine.  A  party  to  a  negotiable  promissory  note  is  not  a  competent  witness  to  xm- 
peacb  it,  and  tlie  rule  applies,  not  only  to  actions  directly  on  the  note,  but  to  all  others 
where  its  validity  comes  collaterally  in  question.  Thus,  in  a  writ  of  entry,  brought 
4ipoB  a  mortgage  deed,  by  the  assignee  of  the  mortgage,  against  the  grantee  of  the 
jaaortgagor,  the  tenant  pleaded  that  the  note,  to  secure  which  the  mortgage  was  given, 
was  usurious,  and  offered  the  mortgagor,  who  was  the  maker  of  the  note,  to  prove  the 
aiflury ;  but  he  was  held  incompetent.    (Deering  v.  Sawtel,  4  Greenl.  Rep.  191.) 

The  rule  extends  to  the  maker  of  an  acconunodatk>n  note,  and  is  applied  where  the 
note  has  been  delivered  up  to  the  debtor,  on  his  giving  a  recognizance  to  t^iC  creditor 
for  the  amount  And  its  application  is  not  restricted  to  the  case  of  an  innocent  endor- 
aee,  but  is  admitted  where  the  usurer  is  himself  a  party.  Thus,  where  in  a  writ  of  en- 
try, the  tenant  pleaded  that  the  demandant  levied  upon  the  premises  an  execution,  issu- 
ed upon  a  recognizance  entered  into  by  the  tenant,  in  which  usuiy  was  included  and 
taken,  and  offered  as  a  witness,  the  maker  of  an  accommodation  note,  made  for  the  ten- 
ant's benefit,  which  the  tenant  endorsed  to  the  demandant,  and  which  aAerwards  form- 
ed a  part  of  the  consideration  of  the  recognizance,  to  prove  that  the  note  so  made  and 
endorsed  was  usurious.  This  testimony,  so  far  as  it  went^to  show  the  note  to  have 
been  tainted  with  usury,  was  excluded,  and  the  witness  held  to  be  incompetent. 
<CbaDdkr  v>  Morton,  5  Greenl  Rep.  374.) 
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Ftrmoni.  In  Vermont  the  rule  of  ezehisioQ  m  not  adopted.  Thm,  in  a  rait  be- 
tween the  asaignee  of  a  mortgage  and  the  grantee  of  the  mortgagor,  the  defendant  of- 
fered  the'mortgagor  to  prove  that  the  notes  made  by  him,  and  which  the  mortgage  was 
given  to  eeoure,  were  urariouB,  after  having  releaaed  him  from  all  HalnJity  on  lua  cove* 
nants  eontained  inthe  deed ;  and  lie  was  held  to  be  a  competent  witness.  (Nichols  v. 
Hoigate,  3  Aik.  Rep.  198.) 

^ew-Hamptkite.  In  an  action  by  the  endorsee  of  a  promissory  note,  against  the 
maker,  the  only  question  was,  whether  the  endorser  was  a  competent  witness  to  prove 
die  note  usurious,  and  the  court  said,  that  the  rule  that  a  party  who  has  put  his  name 
to  a  negotiable  instrument  cannot  be  a  witness  to  shew  it  was  origiDally  void,  even  in 
a  suit  between  the  original  parties  to  the  instnmient,  was  too  weU  settled  to  be  question- 
ed. (Hou|^t(Hi  V.  Page,  1  N.  H.  Rep.  60;  and  see  Hadduck  v.  Wifanajth,  6  N»  H. 
Rep.  187,  per  Richardson,  Ch.  J. ;  and  Garieton  v.  Whiteher,  5  N.  H.  Rep.  106,  900.> 
But  an  endorser  may  be  a  witness  to  prove  payment  before  the  endareBmeot.  Tfaua^ 
in  an  action  by  the  endorsee  against  the  maker  of  a  note,  the  endorser  was  heU  to  he 
a  competent  witness  to  prove  tiiat  the  maker  paid  the  note  to  him  hefote  he  endsrsed  it 
to  the  plamtifi;  and  that  the  plaintiff  was  apprized  of  that  &ct  when  he  took  the  note. 
(Bryant  v.  RitierbuBh,  9  N.  H.  Rep.  313.) 

Cwmeaiaa.  In  an  action  of  trespass  qwfre  ^auvmfregiij  the  plaintiff  ofierad  in 
evidence  a  lease  of  the  prembes  in  question,  from  M.,  dated  in  1796.  The  defendant 
claimed  under  a  deed  and  lease  from  M.,  dated  in  1797,  and  oflfered  M.  as  a  witacsi^ 
to  prove  that  the  lease  to  the  plaintiff  was  void.  He  was  rejected,  and  the  court  said, 
that  the  rule  laid  down  in  Walton  v.  Shelly,  that  no  man  should  be  admitted  to  swear 
agauist  his  own  deed,  was  sound  law,  and  ought  to  be  adhered  to.  (AUen  v.  Hotkios^ 
1  Day,  17.)    See  Swift's  £v.  96,  et  seq. 

The  plaintiff  brought  an  action  of  trover  against  the  defendants,  for  one  undivided 
half  of  a  vessel,  and  claimed  under  a  bill  of  sale  from  K.  The  defendants  chimed  also 
under  a  ImII  of  sale  fiom  K.,  made  subsequent  to  the  plaintiff's  bill  of  sale,  and  ofiered 
K.  as  a  witness  to  prove,  that  afler  the  executkm  of  the  bill  <^sale  to  the  plalntifi^  and 
before  the  execution  of  that  to  tlie  defendants,  the  plaintiff  made  K.  his  factor  or  agent 
to  seD  and  diqiose  of  the  vessel,  and  left  the  same  in  K.'s  possesswn  for  that  purpose  ; 
and  that  in  pursuance  of  this  arrangement,  K.  sold  to  the  defendant.  K.  was  adjudged 
to  be  a  competent  witness,  on  the  ground  that  a  party  to  an  instrument  may  be  a  wit- 
neai  to  prove  facts  subsequent  to  its  execution,  which  tend  to  defeat  it.  (Webb  v.  Dan- 
forth,  1  Day,  801.) 

A  party  to  a  negotiable  instrument,  who  is  divested  of  his  interest,  is  a  competent 
witness  to  prove  it  void  in  its  creation.  This  was  an  action  on  a  bill  of  exchange, 
drawn  by  £.  and  A.  T.,  payable  to  the  plaintiff  or  order,  and  accepted  by  the  defend* 
ants.  The  defence  was  usury,  and  on  the  trial  the  defendants  offered  £.  and  A.  T.  as 
witnesses  to  prove  the  usuiy,  they  having  been  divested  of  their  interest  The  ques- 
tion being  reserved  for  the  opinion  of  the  judges,  it  was  held,  that  the  witnesses  were 
oorepetent.  The  remarks  of  the  judges  in  AUen  v.  HoUdns,  and  Webb  v.  Danforth, 
cited  supra,  adopting  the  rule  in  the  case  of  Walton  v.  Sheify,  as  law,  were  said  to  be 
ohUer  dieUt^  and  afler  a  full  examination  of  the  authorities,  the  decision  of  the  court  In 
Jordaine  v.  Laslibrooke,  was  declared  to  be  sound  law.  (Townsend  v.  Bush,  1  Conn. 
Rep.  360.) 
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South  CaroUna,  In  this  state  the  parties  or  witnesMS  to  negotiable  or  other  paper^ 
being  ffee  of  interest,  are  receivable  to  impeach  it  in  any  way  and  on  any  ground,  the 
doctrine  of  Walton  v.  Shelly,  or  any  of  its  kindred  cases,  never  having  been  recogni2sed 
or  acted  upon  since  Canty  v.  Sumter,  (3  Bay,  93 ;  Willbourn  y.  Parham,  1  Harp. 
576,  379  ;  Knight  v.  Packard,  3  M'Cord,  71 ;  Kecberiy  v.  Cheer,  4  id.  897,  401 ;  and 
vid.  Nichols  v.  Artman,  1  Harp.  386;  Crod  v.  Arthur,  3  Desauss.  £q.  Rep.  S33; 
Payne  v.  Trezevant,  2  Bay,  33  ;  Haig  v.  Newton,  1  Rep.  Const  Ct.  433  ;  Mott  v. 
Dorrell,  1  M'Cord,  360 ;  Thomas  v.  Brown,  id.  667  ;  Flemming  v.  Mulligan,  3  id. 
173 ;  and  Brummer  v.  Wilkes,  id.  178.)  Canty  v.  Sumter  is  misreported.  3  M'Cord, 
71,  note.) 

MtrylmuL  In  an  action  on  a  ];»romis8ory  note,  drawn  fay  the  defendant,  payable  to 
W.  or  order,  and  by  him  endorsed  to  the  pkuntiff,  the  defendant  o£fered  W.,  the  payee 
and  endorser,  (W.  and  the  defendant  having  executed  mutual  rdeases,)  to  prove  that 
the  defendant  drew  the  note  in  question,  and  delivered  it  to  W.  to  raise  money  vq^oa 
it,  fer  the  benefit  of  the  defendant ;  that  the  plaintifi  discounted  the  note  at  the  rate  of 
three  per  centum  per  month ;  and  that  W.,  as  the  agent  of  the  defendant,  had  paid  the 
amount  of  the  note  to  the  plaintiff;  hekl,  that  W.  was  a  competent  ^tness  to  prove  both 
the  payment  and  the  usury.    (Ringgold  v.  Tyson,  3  Har.  &  John.  173.) 

So^  where  a  promissory  note  was  drawn  by  B.,payaUe  to  H.,  and  by  him  endorsed 
to  C,  who  endorsed  to  £. ;  held,  in  an  action  on  it  by  £.  against  H.,  that  B.  was  a  cooh 
petent  witness  to  prove  that  the  note  was  given  on  an  usurious  consideration.  (Hunt 
V.  Edwards,  4  Har.  &  John.  383.) 

JVbrtA  CktroUna,  The  plaintiff  claimed  the  property  in  question  by  gift  and  deliveiy 
from  his  father.  The  defendant  alleged  that  the  father  afterwards  conveyed  the  prop- 
erty to  him  by  bill  of  sale.  The  plaintiff  introduced  the  wife  of  the  father  to  prove  the 
gift.  Taykir,  judge.  "  Slie  cannot  be  admitted ;  the  fether  himself  could  not  be  a  wit- 
ness, because  heshall  not  be  suffered  to  defeat  his  own  deed ;  and  if  he  could  not,  neitb* 
er  can  the  wife,  for  she  is  not  competent  to  prove  a  (act  which  he  coukl  not  be  admitted 
to  prove."    (Anonymous,  3  Hayw.  Rep.  137.) 

Id'Kay,  judge.  *'  No  doubt  can  be  entertained  that  decisioDS  have  been  made  in 
this  state,  which  reject  the  evidence  of  a  man  who  is  ofiered  as  a  witness  to  detiael 
from  an  instrument  himself  has  given.  Here,  however,  the  instrument  was  given  by 
the  witness  as  an  attorney ;  ^'  Samuel  Landrum,  attorney,''  &c  is  stated  in  the  deed. 
He  is  therefore  admissible,  and  is  not  subject  to  the  rule  insisted  on."  (E^xecutors  of 
Alston  V.  Jones's  heirs,  3  Hayw.  Rep.  398.) 

In  an  action  of  ejectment,  the  lessors  of  the  plaintiff  claiming  title  under  a  deed  fiom 
C.,  the  defendant  offered  C.  to  prove  circumstances  showing  the  deed  to  be  invalid ; 
held,  tliat  he  was  competent,  and  that  the  rule  excluding  a  witness  fnHn  impeaching 
his  own  instrument,  did  not  apply,  at  least  to  an  instrument  not  negotiable.  (Doe,  ex 
dem.  Gwyn  &  Waugh,  v.  Stokes  &  Welburn,  3  Hawks,  336.) 

Kentucky.  In  an  action  on  a  note  drawn  by  the  defendant,  payable  to  K.,  which 
was  endorsed,  without  recourse  by  K.  to  R.,  by  him  to  A.,  and  by  A.  to  the  plaintiff^ 
it  was  held  that  K.  was  a  competent  witness  for  the  defendant  to  prove  the  note  void 
for  usury.    (Gorham  v.  Carrol,  3  Littell,  331.    Vid.  Ford  v.  Hale,  1  Monroe,  33.) 
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LoMMfM.  In  an  action  by  the  endorsee  against  the  second  endorser  of  a  promiaso- 
ty  note,  the  first  endorser  is  a  competent  witness  to  prove  an  alteration  in  the  note  sub- 
sequent to  his  endorsement.  In  giving  judgment  in  this  case,  the  court  intimate  the 
opinion  that  the  law  is  setded  that  a  party  to  paper  is  incompetent  to  prove  any  facts 
to  invalidate  it  at  the  time  it  passed  from  his  liands.  (Shamburgh  v.  Commagere,  10 
BlarL  Lou.  Rep.  18.)  The  defendant,  maker,  called  the  payee  and  endorser  to  prove 
that  he  took  the  note  as  the  mere  agent  of  the  endorsee  and  the  plaintiff,  in  order  to  let 
in  proof  of  want  of  consideration.  Held  admissible ;  and  said  that  the  rule  is  of  modem 
date,  and  not  settled,  which  wouM  preclude  a  party  to.  negotiable  paper  from  impeach- 
ing it  by  his  evidence.  Admitting  tlie  rule  to  exist,  however,  the  court  denied  its  ap- 
plication to  the  case  in  question.    (Cox  v,  Williams,  5  Mart.  Lou.  Rep.  N.  S.  199.) 


NOTE  79— p.  45. 


This  common  law  rule,  excluding  witnesses  as  iifcompetent,  on  the  ground  of  in- 
teiest,  is  not  applicable  to  prize  causes  in  the  admiralty,  where  even  the  captors,  or 
any  other  interested  person,  may  be  received  to  testify.  The  objection  goes  merely  to 
their  credibility.  (The  Anne,  S  Wheat  445.  id.  438,  and  the  cases  there  cited  in  the 
maigin.) 


NOTE  80— p.  46. 


The  cases  in  this  country  are  uniform,  that  a  mere  interest  in  the  question  does  not 
in  general  disqualify  the  witness.  They  need  not  all  be  cited.  The  following  are 
some  of  them ;  but  the  doctrine  will  be  found  also  to  run  through  almost  all  the  cases 
which  are  cited  in  other  notes  on  the  subject  of  interest.  Van  Nuys  v.  Terhune,  8 
John.  Cas.  83.  Phelps  v.  Wincliel,  1  Day,  270.  '  Pettingal  v.  Brown,  1  Cain.  Rep. 
171.  Baker  v.  Arnold,  id.  376.  The  People  v.  Howell,  4  John.  Rep.  302.  Stewart 
T.  Kip.  5  John.  Rep.  256.  Fairchild  v.  Beach,  1  Day,  266.  Bulkley  v.  Storer,  2  Day, 
531.  Wakely  v.  Hart,  6  Binn.  316.  Farrell  v.  Perry,  1  Hayw.  2.  Porter  v.  M*- 
Chnre,  id.  360.  State  Treasurer  v.  Nail,  Tayl.  5.  Dean,  ex  dem.  Beatty  v.  — ,  id.  9. 
Baring  v.  Reeder,  1  Hen.  &  Munf.  165, 168.  Miles  v.  O'Hara,  1  Serg.  &  Rawle,  32, 36. 


NOTE  81^p.  47. 


That  is  to  say,  has  an  interest  which  may  incline  him  to  testify  favorably  to  the  party 
Who  caDs  him.    (See  Cotchet  v.  Dixon,  4  M'Cord,  31 1.) 

A  person  interested  in  tlie  event  of  the  cause  is  competent,  when  his  interest  is  ad« 
verse  to  the  party  calling  him.  Thus^  in  an  action  of  ejectment,  the  defendant  claimed 
the  premises  under  a  deed  from  J.  S.  The  plaintiff  then  called  J.  S.  to  invalidate  the 
deed ;  and  it  >^8  hel(l,  that  although  interested,  his  interest  was  against  the  party  who 
called  hhn ;  that  a  person  interested  in  a  cause,  is  an  objectionable  witness,  only  when  he 
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comds  ib  prove  a  ^t  consistent  with  his  interest;  but  if  he  be  called  to  g^  evitfence 
contrary  to  that  interest,  he  is  the  best  possible  witness,  and  ho  objection  can  be  inadB 
to  hire.  (Jackson,  ex  dem.  Youngs,  v.  Vredenburgh,  1  John.  Rep.  1 59.  And  see  Work 
V.  Macby'b  ieseae,  d  Serg.  fit  Rawie,  415.  Salmon  v.  Ranee,  3  id.  81 1 .  Scott  v.  Shep^ 
herd,  S  Verm.  Rep.  104,  109.)    So  where  the  plaintiff  brought  an  action  of  trespass 
against  the  defendant  for  taking  away  a  number  of  sheep,  claiirling  them  as  his  own# 
Ds,  who  had  sdd  them  to  tlie  plaintiff,  was  held  to  be  a  competent  witness  for  the  de^ 
fehdant;  for  being  interested  to  support  the  title  of  the  plaintiff,  his  vendee,  his  interest 
was  hostile  to  the  defendant  who  called  him.    (Hurd  r.  West,  7  Cowen's  Rep.  752.) 
86  the  endorser  of  a  promissory  note  is  admissible  for  the  maker,  in  an  action  brought 
by  the  endorsee,  to  prove  that  before  the  endorsement  to  the  plaintiff,  the  witness  and 
the  defendant  submitted  all  matters  of  difference  between  them,  including  the  note,  to 
arbitrators,  who  had  awarded  thereon.    (Webster  v.  Lee,  5  Mass.  Kep.  334.)    So  the 
endorser  of  a  bill  is  competent  for  the  drawer,  to  prove  that  the  plaintiff,  the  endorsee, 
had  no  interest  in  the  bill    (Barker  v.  Prentiss,  6  Mass.  Rep.  430.)    So  in  an  action 
■gainst  one  of  two  joint  debtors,  tfve  debtor  not  sued  is  a  competent  witness  fbr  tlie  de- 
fendant,  afler  being  released  by  him ;  for  his  interest  is  manifestly  hostile  to  the  party 
colling  him;  since  a  recovery  and  satisfaction  against  his  co-debtor  would  be  a  bar  to 
a  fbtiire  action  against  the  witness,  and  the  release  will  protect  him  against  a  claim  by 
his  co-debtor  for  contribution.    (Leroy  v.  Johnson,  3  Pet  Rep.  186.)    So  a  Widow  i$ 
competent  to  prove  the  promise  of  her  husband  in  an  action  against  his  executors ;  for 
her  interest  is  against  the  plaintiff.   (Beveridgc  v.  Minter,  1  Carr.  &  Payne,  964.)   So 
a  member  of  a  society,  for  whose  benefit  a  suit  is  brought,  may  testify  for  the  defend* 
ant  that  he,  as  a  party  in  interest,  received  the  money  in  question.    (Field  v.  Fiekl,  9 
Wendell,  394.)    So  a  second  endorser  of  a  promissory  note  is,  in  point  of  interest,  an 
admissible  witness  for  the  first  endorser,  in  an  action  against  him  by  the  second  eo- 
dorsee,  for  his  interest  is  adverse  to  the  party  calling  him.   (Powell  v.  Waters,  6  Cow- 
en's  Rep.  669.)    The  principal  is  competent  for  the  creditor  against  the  surety ;  hav- 
ing either  a  balanced  interest,  or  one  against  the  creditor.    (Bigebw  v.  Benedict,  0 
Conn.  Rep.  116.)    So  a  distributee  called  to  testify  against  the  administrator.    (Le- 
▼esque  v.  Anderson,  6  Mart.  Lou.  Rep.  293.)    In  North-Carolina,  on  an  issue  to  try 
whether  a  husband  gave  an  instrument  intended  as  a  deed  or  a  mortgage,  the  widow 
is  competent  to  prove  that  he  intended  to  give  a  mortgage ;  f(>r  either  would  cut  off  her 
dower;  and  her  interest  would  be  to  swear  in  favor  of  the  deed,  for  the  personal  estate 
must  go  to  pay  the  mortgage ;  and  her  interest  therein  thus  be  diminished.    (Price  v» 
Joiner,  3  Hawks,  418.)    The  endorser  is  competent  for  the  maker  in  a  suit  by  the  en- 
dorsee against  the  maker.    (Smith  v.  M'Dow,  1  Rep.  Const.  Court,  277.    Crayton  v. 
Collins,  2  M'Cord,  457.    Nichols  v.  Artman,  1  Harp.  295,  287.)    On  a  feigned  issue 
between  A.  &  B.,  judgment  creditors  of  C.  awarded  to  try  whether  certain  moneys 
raised  by  sale  of  land  and  paid  into  court,_  should  be  paid  over  to  A.  tlie  elder,  or  B.  the 
junior  judgment  creditor,  it  was  held,  that  the  constable  who  had  levied  on  goods  of 
C.  and  paid  the  money  to  A.  in  satisfaction  of  his  judgment,  was  a  competent  witness 
for  B.  to  shew  that  fact;  for  his  interest  was  rather  against  B.  than  for  him,  he,  the 
constable,  being  liable  for  the  money  to  A.  should  it  turn  out  that  he  had  not  paid  it  Over. 
(Johnson  v.  Ramsay,  16  Serg.  &.  RawIe,  115, 1 16, 117.)    In  a  Pennsylvania  ejectment 
by  the' vendee  on  an  agreement  to  convey  to  him,  against  one  claiming  by  deed  of 
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date  M^lMequent  to  tbe  agreementy  both  mstrumenta  being  executed  by  the  tame  veor 
dor,  the  suiety  for  the  perfonnance  of  the  agreement  waa  held  to  be  a  competent  'm^ 
DfiBS  for  the  defeodani  to  show  that  the  first  vendee  had  relinquislied  tlie  agreement; 
Cat  hia  interest  was  against  the  party  calling  him,  and  in  favor  of  the  plaintiff.  (Haw^ 
thorn  V.  Branson,  16  Serg.  &  Rawie,  209,  230.)  It  is  said  in  Lamptoa  v.  Lampton'f 
ex'ra,  6  Honroe»  618,  that  a  defendant  in  an  execution  is  competent  to  prove  that  propr 
crty  seized  under  it  does  not  belong  to  htmseif ;  but  to  another.  A  witness,  in  axi  ac- 
tion on  contract,  is  admissible  fi^r  tlie  defendaut,  to  prove  that  the  contract  was  made 
with  htm,  (the  witness,)  not  with  the  defendant.  (Carman  v.  Foster,  I  Ashm.  Rep.  133.) 

Where  one  of  several  joint  debtors  was  sued,  on  the.  trial  tlie  plaintiflfoffered  another 
of  the  joint  debtors  as  a  witness.  The  defendant  objected  to  his  competency,  and  prov** 
ed  tliat  the  witness  was  one  of  a  stage  company  to  which  the  defendant  belonged,  and 
that  in  a  settlement  with  the  company  the  witnci^s  had  charged,  and  was  credited,  for 
money  paid  the  plaintiff,  on  account  of  the  plaintiff's  demand.  The  court  said,  if  the 
witness  had  any  interest,  it  was  in  favor  of  the  defendant  If  he  had  received  the  xnon* 
cj  from  the  company  to  pay  the  plaintiff's  demand,  and  the  plaintiff  reooverfd  it  of 
the  de&adant,  the  witness  would  be  obliged  to  refund.  (Gay  v.  Caiy,  9^  Cowen^e 
Sep.  44.) 

Though  tbe  civil  code  of  Louisiana  declared  that  all  witnesses  interested  direc^y  of 
indirectly  should  be  excluded ;  yet  held  that  the  statute  could  not  have  intended  wit* 
■eases  who  were  interested  to  swear  against  the  party  caMing  tliem ;  or  in  other  wonjfaii 
iintnesses  called  to  swear  against  their  own  interest.  (RocheUe  v.  Musson,  ft  Mart. 
Loo.  Rep.  73,  86.)  Thus  in  an  action  as  heirs  for  property  which  the  defendant  claim- 
cd  as  purchaser  adversely  to  the  plaiotifis,  a  witness  who  had  purchased  other  pvopeiw 
ty  as  belonging  to  the  deceased,  was  held  competent  for  tlie  defendants,  as  she  was  ii^ 
terested  to  show  that  the  title  was  in  the  deceased^  and  so  &r  to  defeat  the  defend 
ant^B  claim.  (Wliite  v.  Holsten,  4  Mart.  Lou.  Rep.  471 ,  472, 3.)  So  the  plaintiff  cannot 
object  tliat  his  own  agent  Is  called  by  the  defendant,  on  the  ground  that  the  agent  is  an* 
swerable  to  tlie  plaintiff  for  an  excess  of  his  authority.  (Peytavin  v.  Hopkins,  6  Mart. 
Lou.  Rep.  356,  358,  9.)  So  in  an  action  against  an  executor  or  administrator,  the 
plaintiff  may  call  any  one  interested  to  prevent  a  recovery  against  the  estate.  (M'Mick- 
en  V.  Fair,  4  Mart.  Lou.  Rep.  N.  S.  172.) 

Li  an  action  against  the  personal  representatives  of  a  deceased  partner,  on  a  coi^ 
tract  made  by  the  firm,  a  surviving  partner  is  a  competent  witness  for  the  defendanti 
to  prove  the  partnership ;  for  the  personal  representatives  of  a  deceased  partner  are, 
at  lawt  discharged  from  all  liability  for  the  debt  of  the  firm,  and  the  survivor  alone  can 
be  sued ;  ihereibre,  the  interest  of  the  witness  is  adverse  to  the  defendaht;  as  by  ee- 
taUishing  the  partnership,  and  thus  defeating  the  plaintiff's  action,  he  makes  himself 
personally  responsible.  (Grant  v.  Shurter,  1  Wend.  Rep.  148.)  And  so  where  nine 
persons  signed  a  bond,  to  be  delivered  on  certain  terms  and  conditions,  and  five  of 
them  subsequently  delivered  the  bond  without  the  knowledge  or  consent  of  tlie  remain- 
ing four,  on  terms  and  conditions  different  from  those  originally  stipulated ;  and  an  ac- 
tion was  brought  on  the  bond  against  the  four  who  did  not  participate  in  the  delivery, 
vdtbout  joining  the  five  obligors  who  did  deliver  the  bond ;  it  was  held,  that  one  of  the 
five  not  sued  was  a  competent  witness  for  the  defendants,  to  prove  the  circimistaocea  of 
tbe  deliveiy ;  fiv  by  establishing  the  facts  he  was  called  to  prove,  he  would  iacreaae 
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his  own  liability,  and  was  therefore  interested  against  the  party  calling  him.    (Lovett 
V.  Adams,  S  Wend.  Rep.  880.)    And  in  an  action  against  an  officer,  ibr  a  voluntary 
escape  of  a  defendant  in  execution,  the  latter  is  a  competent  witness  for  the  c^cer ;  for 
his  interest,  if  any,  is  against  the  party  calling  him.    (Waters  v.  Burnet,  14  John.  R. 
863.)    In  this  case  the  court  said,  if  the  escape  was  voluntary,  the  officer  could  not 
recover  against  the  prisoner,  who  was  therefore  interested  to  procure  a  verdict  in  &vor 
of  the  plaintiff,  by  which  he  would  be  discharged  from  all  liability  to  the  plainti£^  on 
the  original  indebtedness.    So  in  an  action  brought  hj  a  creditor  upon  his  debtor's 
bond,  given  for  the  gaol  liberties,  the  sheriff  is  a  competent  witness  for  the  defendant  to 
prove  he  was  discharged  from  imprisonment  by  consent  of  the  creditor.  If  the  creditor 
should  bring  an  action  against  the  sheriff  for  the  escape  of  the  prisoner,  he  could  not 
make  use  of  the  verdict  in  this  cause  to  prove  the  consent  of  the  creditor,  but  would  be 
obliged  to  make  out  that  fact  by  other  testimony ;  but  a  recovery  by  the  plaintiff  in 
this  cause  would  protect  the  sheriff  against  any  future  action  for  the  escape ;  there- 
fore his  interest  was  against  the  defendant.    (Bridge  v.  MXane,  2  Mass.  Rep.  530.) 

And  so  as  to  husband  and  wife,  though  where  one  is  a  party,  the  other  cannot  be 
received  to  testify  against  him  or  her,  yet  where  the  one  is  competent  by  reason  that 
his  or  her  interest  is  against  the  party  calling  the  witness,  the  other  is  equally  so. 
(Per  Walworth,  Ch.  in  City  Bank  v.  Bangs,  8  Paige,  87,  S.)  Thus  where  the  hus- 
band had  endorsed  his  wife's  note,  given  to  her  dwn  sola,  and  guarantied  the  payment^ 
she  was  yet  held  receivable  for  the  maker  to  prove  payment  to  her  dum  tote.  (Fitcb 
V.  Hill,  11  Mass.  Rep.  386.) 

In  foreign  attachment,  the  debtor  is  a  competent  witness  for  the  garnishee.  His  in- 
terest is  against  the  garnishee ;  for  if  the  latter  be  compelled  to  pay,  this  discharges 
the  debtor.  But  he  is  not  competent  against  the  garnishee.  (E^nos  v.  Tuttle,  8  Conn. 
Rep.  347.) 
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Lafon's  ex'x  v.  Gravier,  1  MarL  Lou.  Rep.  N.  S.  348, 346.  Thus  a  vendor  without 
warranty  may  be  received  to  support  the  title  of  his  vendee.  (Major  v.  Deer,  4  J.  J. 
Marsh.  586.)  So  a  witness  who  stands  by  and  aUows  another  to  sell  goods  bebnging 
to  the  witness  in  the  other's  name,  is  competent  to  prove  the  sale,  in  assumpsit  by  ib» 
vendor  for  goods  sold,  the  witness  having  agreed  to  look  to  the  vendor  for  the  (nice, 
and  having  received  the  money.     (Cutwater  v.  Dodge,  6  Wend.  897.) 

A.  and  6.  having  become  sureties  for  C,  he  executed  to  them  certain  promissory 
notes  as  an  indemnity.  A.  and  B.  aflerwards  commenced  suits  on  these  notes,  and  at- 
tached C.'s  property:  whereupon  W.,  a  creditor  of  C,  agreed  with  A.  and  B.  that  if 
they  would  discharge  their  attachments,  he,  W.,  would  not  sue  C.  within  one  year. 
A.  and  B.  accordingly  discharged  the  attachments.  W.  having  commenced  an  action 
against  C.  within  the  year,  in  an  action  by  A.  and  B.  for  a  violation  of  the  agreement, 
held  that  C.  was  a  competent  witness  for  them.  (Boardman  v.  Wood,  8  Verm.  Rep. 
670.)  A  father  and  mother  were  admitted  as  competent  witnesses  for  their  daughter, 
to  prove  that  the  &ther  had  given  her  a  negro  slave ;  and  thk  against  the  claim  of  the 
father^s  creditor,  who  had  taken  the  negro  in  execution  as  the  Other's  proper^. 


r 
I 


Sect  1.]  which  Dtsqualijies  a  tVitne$i.  85 

(Smith  V*  Littlejobn,  3  M'Cord,  363.)  A  witness  is  not  incompetent  because  he  is  in 
the  service  of  the  party  calling  him,  or  of  the  other  party.  (Lafon's  ex'x  v.  Gravier, 
1  Mart.  Lou.  Rep.  N.  S.  343.  Finlay  v.  Kirkland,  9  Mart.  Lou.  Rep.  463.)*  A  &th- 
er  in  law  may  be  a  witness  for  his  son  in  law.  (Bernard  v.  Vignaud,  10  Mart.  Lou. 
Rep.  4S3.) 

On  a  bill  of  foreclosure,  the  plaintiff's  grantor,  who  had  conveyed  the  premises  to  a 
third  person,  with  covenants  of  seisin  and  warranty,  was  held  to  be  a  competent  wit- 
ness to  prove  the  plaintiff's  title ;  as  a  decree  in  chancery  taking  away  an  equity  of 
redemption,  can  be  no  evidence  in  a  court  of  law,  and  between  other  parties,  of  a  breach 
of  the  covenant.  (Beers  v.  Broome,  4  Conn.  Rep.  347.)  In  an  action  for  contribution 
between  the  sureties  of  a  collector  of  taxes,  for  money  paid  by  one  of  them  witliout 
suit,  the  town  treasurer  is  a  competent  witness  to  prove  the  collector's  delinquency. 
(Nason  v.  Read,  7  Greenl.  33.) 
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In  M'Veaug^  v.  Goods,  (1  Dal).  63,)  which  was  an  information  filed  against  certain 
"goods,  one  SeuU  was  called  as  a  witness  for  tlie  informant.  On  being  examined  on  hu 
voire  dvre^  he  stated  that  he  assisted  in  making  a  seizure  of  the  goods ;  and,  in  case 
they  were  condemned,  but  not  otherwise,  he  expected  some  compensation  from  M'« 
Feaugh's  generosity,  though  he  had  received  no  certain  promise  of  that  kind.  Br  thk 
CouBT.  "  It  nearly  concerns  the  administration  of  justice  that  witnesses  should  be  free 
from  every  kind  of  bias.  It  is  true  that  SeuJX  has  no  positive  promise  of  reward ;  but, 
we  tliink  the  expectation  whkh  he  acknowledges,  in  case  the  goods  shall  be  condemn- 
ed, must  create  such  an  infiueoce  in  his  mind  as  renders  it  improper  for  him  to  give 
testimony  on  this  occasion."  So  injnnis  v.  Miller,  (3  Dail.  50,)  which  was  an  action 
of  replevin,  the  witness,  on  his  ootre  dirt  said,  that  he  was  a  creditor  of  the  defendant; 
that  he  expected,  if  the  defendant  recovered,  to  be  paid  at  leastapart  of  his  debt ;  and 
that  he  did  not  know  that  the  defendant  had  any  other  property  than  what  was  involv- 
ed in  the  replevin  to  satisfy  him ;  but,  on  the  contrary,  he  believed  that  his  payment 
depended  on  the  defendant's  recovery.  And  he  was  rejected  by  the  court  for  the  same 
reasons  as  stated  in  M'Veaugfa  v.  Goods. 

In  a  subsequent  case,  however,  in  the  same  state,  it  was  held,  that  the  attorney  of 
the  party,  who  expected  a  larger  fee  in  case  of  a  recovery,  was  competent  for  his  cli- 
ent. (Miles  V.  O'Hara,  1  Serg.  &  Rawie,  33.)  And  see  Griswokl  v.  Sedgwick, 
(1  Wend.  Rep.  136.)  And  in  Boulden  v.  Hebel,  (17  Serg.  &  Rawle,  313,)  it  was  heUi 
that  the  attorney  was  competent,  though  he  had  contracted  with  the  party  calling  him 
for  a  certain  sum  in  case  of  recovery,  it  not  appearing  that  the  contract  was  under  seal, 
or  capable  of  being  enforced.  In  an  action  against  the  defendant  in  an  execution,  by 
a  third  person,  who  being  a  creditor  of  the  plaintiff  in  the  execution,  caused  it  to  be 
returned  satisfied  by  an  arrangement  around,  in  consideration  of  the  assumpsit  of  the 
defendant  to  pay  him  the  amount,  the  sheriff  is  a  competent  witness  for  the  phunti£ 
(CaUwelb  v.  Harlan,  3  Monree,  349, 350.)  It  was  said  he  could  not  be  afifected  by  the 
record,  or  any  thing  done  in  this  suit 


88  Gtf  the  J^atvre  of  the  bUernt  [Cb.  ff 

In  an  action  against  a  sheriff  for  not  assigning  a  bail  bond  taken  on  mesne  pEOcetB^  Up 
an  execution  creditor,  the  debtor  being  the  principal  in  the  bond,  is  a  competent 
for  tike  defendant.    (Newall  v.  Hoadley,  8  Conn.  Rep.  S81.) 
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Broiissard  v.  Duhamel,  3  Mart.  Lou.  Rep.  N.  S.  1 1 ;  and  see  Flanagan  ▼.  Dnke^ 
9  Fox  &  Smith,  200,  205, 6.  In  tlie  supreme  court  of  the  state  of  New- York  this  roto 
has  been  adopted  to  the  full  extent  laid  down  in  the  text.  In  the  case  of  Van  Nuys  ▼. 
Terhune,  (3  John.  Cas.  8i,)  the  court  held  the  fi)llowing  language :  "  The  rule  by 
which  a  witness  is  excluded  on  the  ground  of  interest,  seems  to  have  fluctuated  at  di^ 
ferent  periods ;  but  on  a  careful  examination  of  all  the  authorities,  ancient  and  raodeniy 
the  general  rule  will  be  found  to  be,  Chat  if  a  witness  will  not  gain  or  lose  by  the  event 
of  the  cause,  or  if  the  verdict  cannot  be  given  in  evidence  for  or  against  him  in  aiioth* 
er  suit,  the  objection  goes  to  his  credit  only,  and  not  to  his  competency.  Generally, 
therefore,  an  interest  in  the  question  alone  will  not  disqualify  the  witness,  but  the  ob- 
jection goes  to  his  credit  only."  And  in  Stewart  v.  Kip,  (5  John.  Rep.  256 :)  ''  The 
general  rule  has  been  repeatedly  recognized  by  this  court,  that  an  interest  in  the  ques^ 
tion  is  not  an  objection  to  the  competency  of  a  witness,  but  goes  to  his  credit ;  and  the 
test  to  decide  whether  he  may  testify,  is  whether  the  verdict  can  be  given  in  evidence 
in  another  suit  to  be  brought  against  the  witness."  And  see  Lewis  v.  Manly,  2  Yeates^ 
200,  and  Fernesler  v.  Carlin,  3  Serg.  &  Rawle,  130. 

Whare  an  action  was  brought  against  the  master  of  a  vessel,  for  ne^igently  ronning 
foul  of  and  injuring  the  plaintiff's  vessel,  the  owner  was  admitted  as  a  competent  wit* 
ness  ibr  the  defendant.  (Case  v.  Reeve,  14  John.  Rep.  79.)  And  in  an  action  or  re- 
convention by  one  owner  against  the  master  for  negligence,  any  of  the  other  owners 
are  competent  witnesses  for  tlie  one  who  claims  damages.  (Jordan  v.  White,  4  Mart 
XiOU.  Rep.  N.  S.  335,  S37, 8.)  And  in  an  action  for  the  infringement  of  the  plaintiff's 
patent  ibr  a  machine,  the  question  was  whetlier  the  patent  was  valid ;  a  witness  wlio  had 
iised  the  same  machine,  and  so  was  liable  to  an  action  for  an  infringement  of  the  same 
patent,  was  offered  on  the  part  of  the  defendant,  and  was  held  to  be  competent.  Sto-> 
ry,  J.  says,  ^*  It  is  perfectly  clear,  that  a  person  having  an  interest  only  in  the  questicHiy 
wid  not  in  the  event  of  the  suit,  is  a  competent  witness ;  and,  in  general,  the  liabUity 
of  a  witness  to  a  like  action,  or  liis  standing  in  the  same  predicament  witli  the  party 
sued,  if  the  verdict  cannot  be  given  in  evidence  for  or  against  him,  is  an  interest  in  the 
4]uestion,  and  docs  not  exclude  him."  (Evans  v.  Eaton,  7  Wheat.  356.)  And  see  the 
report  of  the  trial  of  tliis  cause  in  1  Peters'  C.  C.  Rep.  322.  So  where  the  de^dant  o& 
fered  a  witness  to  prove  the  nature  and  character  of  the  machine  for  which  tlie  plaids 
liff  claimed  a  patent,  with  a  view  of  shewing  that  the  machine  had  been  in  use  before 
th^  plaintiff's  alleged  discovery,  and  consequently  to  invalidate  the  phintiff's  patent,  and 
it  appeared  that  an  action  in  favor  of  the  plaintiff  against  the  witness  for  using  the 
same  macliine  was  then  pending,  it  was  held  that  he  had  an  interest  only  in  the  ques- 
tion, and  therefore  was  competent.  (Evans  v.  Hettick,  7  Wheat.  453*)  And  where 
a  vessel  was  libelled  for  seamen's  wages,  and  the  defence  was  that  certain  proper^ 
shipped  on  board  the  vessel  had  been  embezzled,  for  which  the  respondents  t^***"^  m 
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hezzlcment,  eome  of  the  crew  were  introduced  ae  witnesses  for  the  lihellants,  and  were 
held  to  he  competent  (Spurr  v.  Peareon,  1  Mason,  104.)  So  where  the  defence  was 
that  the  ws^s  of  the  complainant  were  withheld  as  a  penalty  for  not  rendering  him^ 
ae}f  on  board  at  the  hour  set  down  in  the  articles,  another  seaman,  who  also  had  a  con-* 
troverey  with  the  owners  for  the  same  offence,  was  held  to  be  a  competent  witness  for 
the  complainant.    (Thompson  v.  The  Philadelphia,  1  Adm.  Decis.  210, 211.) 

In  a  suit  in  the  admiralty  for  wages,  the  master  was  held  a  competent  witness  fi>r 
the  owners,  though  the  mariners  had  their  election  to  proceed  against  him  or  the  own- 
eiB.  (Lady  Ann,  Wardell,  1  EMw.  Adm.  Rep.  235.)  And  in  replevin  against  one  of 
two  brokers,  partners,  who  took  the  goods,  the  partner  not  sued  was  held  competent 
for  tlie  defendant  (Duncan  v.  Meikleham,  3  Carr.  &  Payne,  172.)  And  in  case  for 
a  libel  against  a  member  of  a  society  whose  members  had  mutually  agreed  to  contrib- 
ute to  all  bw  expenses,  though  the  libel  was  published  in  the  course  of  the  business  of 
the  society.  Lord  Tenterden  strongly  inclined  to  receive  another  member  as  a  witness 
for  the  defendant.  (Humphreys  v.  Miller,  4  Carr.  &  Payne,  7.)  So  where  process 
wts  issued  against  three  joint  trespassers  and  two  only  served,  the  other  trespasser 
never  having  appeared  or  pleaded,  he  was  held  to  be  an  admissiUe  witness  for  the  de- 
fendants ;  and  tlie  court  say  that "  the  incompetency  of  a  witness  on  tlte  ground  ofiB" 
terest  must  be  confined  to  a  legal,  fixed  interest  in  the  event  of  the  suit."  (Stockham 
y.  Jones,  10  John.  Rep.  21.)  So  if,  af\er  service  of  proeess,  the  plaintiff  proceeds  to 
issue  and  trial  against  some  without  ruling  the  others  to  plead,  thejatter  may  be  wit- 
nesses for  the  former.  (Wakely  v.  Hart,  6  Binn.  316.)  But  quere  in  those  states  where 
the -rule  is  to  exclude  parties,  unless  indeed  there  be  no  evidence  against  those  who  do 
not  plead. 

In  trespass,  the  &ther  of  the  defendant,  (an  infant,)  by  whose  order  the  trespass  was 
committed,  is  a  competent  witness  fur  tlie  defendant ;  for  the  son  can  have  no  suit  over 
against  him  as  a  co-trespasser,  nor  for  obeying  his  illegal  order.  (Alderman  v.  Tirrel, 
8  John.  Rep.  418.  Hasbrouck  v.  Lown,  id.  377,  S.  P.)  And  the  rule  is  general  that 
one  co-trespasser,  or  indeed  any  joint  wrongdoer  not  sued,  is  a  good  witness  for  an- 
other. (Curtis  V.  Graham,  12  Mart.  Lou.  Rep.  289.  Harang  v.  Dauphin,  4  id.  27. 
Zhmcan  v.  Meikleham,  3  Can*.  &  Payne,  172.  Humphreys  v.  Miller,  4  id.  7.  Flan- 
agan V.  Drake,  2  Fox  &  Smith,  200,  205, 6,  post,  note  to  p.  56  &  130,  S.  C.  State  v. 
Ml>onald,  1  Coxe,  332, 3.)  And  so  where  the  plaintiff  has  brought  separate  actions 
against  several  joint  trespassers  or  wrongdoers,  one  is  competent  for  tlie  other.  (John* 
son  V.  Bourn,  1  Wash.  Virg.  Rep.  187.  Wilson  v.  Clark,  1  South.  Rep.  385.  Holler 
V.  Ffirth,  2  Pcnningt.  Rep.  723.  Reid  v.  Powell,  2  Murph.  53.  Curtis  v.  Graham,  12 
Martin's  Lou.  Rep.  289,  290.)  See  post,  130,  the  case  of  Cuthbert  v.  Gostlmg,  in 
connection  with  what  was  said  in  Flanagan  v.  Drake,  2  Fox  &  Smith,  905, 6,  by 
Bnshe,  C.  J. 

In  one  case  it  was  held,  that  only  one  partner  being  served  with  process,  thovgh 
both  were  sued,  the  plaintiff  might  use  the  one  not  served  as  a  witness,  though  he  was 
not  eompeUable  to  swear.  (Norman  v.  Norman,  2  Yeates,  154.)  But  quere  of  this, 
mleas  it  be  to  prove  matter  other  than  the  joint  liability.  (Purvianee  v.  Dryden,  8 
Serg.  &  Rawle,  42.)  Tet,  in  England,  in  assumpsit  against  one  of  two  partners,* the 
plaint^  may  caQ  the  other.    (Fawcett  v.  Wratliall,  2  Carr.  &  Payne,  305.    Hall  v. 
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Curzon,  9  Barnw.  &  Cresw.  646.)  And  one  of  several  contractors  is  of  course  codh 
petent  against  another,  on  a  separate  agreement  with  the  plaintiff  to  pay  him  in  seve- 
ral proportions,  they  being  individually  and  not  jointly  liable.  (Taylor  v.  Cohen,  12 
Mo.  319.) 

In  an  action  by  a  mariner  against  tlie  owner  of  a  vessel  fi)r  wages,  another  seaman 
who  served  on  board  the  same  vessel  is  a  com])etent  witness  for  the  plaintiff,  though 
he  may  have  a  common  interest  witli  the  plaintiff  as  to  the  point  in  controversy.  The 
objection  goes  only  to  his  credit.  (Hoyt  v.  Wildfire,  3  John.  Rep.  518 ;  and  see  Pow- 
ell et  al.  V.  Ship  Betsey,  2  Browne's  Rep.  335.)  So  where,  in  an  action  of  ejectment, 
the  question  was  as  to  the  validity  of  a  will,  under  which  the  defendant  claimed  as  dev- 
isee, a  co-devisee,  not  in  actual  possession,  was  held  to  be  a  competent  witness  for 
the  defendant.  (Jacloon,  ex  dem.  Hogarth,  v.  Neilson,  6  Cowen's  Rep.  248.)  See 
also  Owings  v.  Speed,  5  Wheat.  430. 

AlUiough  a  commoner  cannot  be  a  witness  to  support  the  right  of  his  fellow  oom- 
moner,  nor  an  inhabitant  of  a  particular  place  to  prove  a  prescriptive  right,  common  to 
aU  the  inhabitantM  of  that  place,  yet  one  may  be  a  witness  to  support  a  right  by  pre^ 
scription,  in  respect  to  another's  estate,  though  the  witness  claim  to  prescribe  for  a  like 
right,  in  respect  to  his  own  estate,  upon  the  same  facts  he  is  called  to  establish.  Thua 
the  inhabitants  of  Lloyd's  Neck  claimed  indwiduaUy  by  prescription  an  exclusive  right 
offishing  for  oysters  opposite  their  respectioe  farms,  in  an  arm  of  the  sea ;  in  an  action 
by  one  of  them  for  a  violation  of  this  right,  anotlier,  who  was  interested  as  a  remain- 
derman, in  a  farm  adjoining  the  locus  in  quo^  at  Lloyd's  Neck,  was  offered  as  a  witness 
for  the  plaintiff,  and  held  to  be  competent  (Gould  v.  James,  6  Cowen's  Rep.  369 ;  and 
see  Lufkin  v.  Haskell,  3  Pick.  Rep.  356,  and  Jacobson  v.  Fountain,  2  John.  Rep.  170.) 
So  in  trespass,  on  the  general  issue  and  a  justification  by  pleading  common  of  estovers, 
a  conmioner  was  received  for  the  defendant  to  prove  a  title  to  the  exclusive  possession 
in  him.  (Pearce  v.  Lodge,  12  Mo.  50.)  The  rule  excluding  the  inhabitants  of  a  par- 
tksular  place  or  town  from  being  witnesses  to  establish  a  right  common  to  all  the  in- 
habitants of  that  place,  does  not  apply  to  the  case  of  a  public  right  in  all  the  inhabi- 
tants of  a  state,  any  citizen  of  which  is  a  competent  witness  to  establisli  such  right. 
Thus,  in  an  action  of  trespass,  the  plaintiff  claimed  by  prescription  an  exclusive  right 
in  all  the  inhabitants  of  Lloyd's  Neck  to  fish  for  oysters  opposite  their  respective  farmsy 
in  an  arm  of  the  sea.  The  defendant,  an  inhabitant  of  the  town  of  Huntington,  lying 
opposite  Lloyd's  Neck,  claimed  that  the  heus  in  quo  was  a  firee  fishery  for  any  of  the 
inhabitants  of  the  state.  On  the  trial,  the  defendant  offered  to  introduce  other  inhabi- 
tants of  the  town  of  H.  to  establish  a  public  right  of  fishery  in  the  heus  in  quiOy  in  all 
the  citizens  of  the  state,  and  they  were  held  to  be  competent  witnesses  for  that  pur- 
pose. The  reason  for  this  distinction  is  stated  to  be,  that  in  the  case  of  a  prescriptive 
right  in  all  the  inhabitants  of  a  town  or  particular  place,  the  right  is  claimed  by  them, 
not  in  their  individual  capacity,  but  as  inhabitaatB  of  that  particular  place  or  town  ; 
and  the  right,  if  it  exists  at  aD,  depends  on  residence  exclusively.  But  where  a  public 
right  in  the  inhabitants  of  a  whole  state  is  set  up,  there  is  no  right  of  common,  no  right 
of  fishery,  in  the  inhabitants  of  one  town  or  place,  more  than  in  those  of  any  other  in 
the  state.  The  right  set  up  by  the  defendant  is  claimed  by  him  in  his  Lndividual  capa- 
city and  does  not  depend  at  all  on  residence.  The  witnesses  in  this  case  were  no  more 
interested  than  any  oUier  citizens  of  the  state,  or  of  the  United  States.   And  see  Stats 
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oTGofinectieut  v.  BradiBh,  (14  Mass.  R.  $96.)  The  rule  is  the  same,  although  the  wit- 
nesses o^red  had  fished  m  the  same  place,  and  were  liahle  to  an  action  for  so  doing, 
if  the  plaintiff  should  succeed  in  estahlishing  his  right ;  and  the  rule  is  general,  that  in 
trespass  quare  eknuumfregU  against  one,  other  trespassers  on  the  loetu  in  quo,  or  in 
other  places,  the  title  to  which  depends  on  the  same  question,  may  he  witnesses  for  the 
defendant ;  for  the  verdict  will  not  he  evidence  for  or  against  them,  and  their  interest, 
if  they  have  any,  is  in  the  quetium  alone,  and  not  in  the  event  of  the  suit  (Gould  v. 
Jamea,  6  Cowen's  Rep.  569.)  The  latter  question  arose  in  the  case  of  Marsh  v.  Ber- 
ry, (7  Cowen's  Rep.  S44.)  The  plaintiff  there  brought  an  action  of  trespass  quare  daUf 
tmmfregii  against  two  trespassers,  who  acted  under  B.  At  the  trial,  B.  was  offered 
at  a  witness  hy  the  defendant,  and  it  was  held  that  he  was  admissible,  although  liable 
to  an  action  for  the  same  trespass ;  for  the  verdict  and  judgment  against  the  defend* 
■ata,  without  satis&ction,  would  not  be  a  defence  in  an  action  against  him.  And  see 
Fowler  v.  CoIHns,  (3  Root,  991,)  and  Phelps  v.  Winchel,  (1  Day,  269.) 

A  person  who  is  connected  with  the  plaintiff  in  the  same  transaction  out  of  which 
the  action  arose,  and  who  has  actually  commenced  an  action  against  the  same  defend- 
ant for  the  same  injury,  is,  notwithstanding,  a  competent  witness  for  the  plaintiff.  (Bim 
T.  Thompson,  4  Mass.  Rep.  488.)    In  this  case.  A.,  B.  and  C.  held  land  as  tenants  in 
oommon,  the  title  to  which  failed.    C.  was  deputed  by  A.  and  B.  to  settie  with  the 
grantor,  who  had  warranted  the  title,  and  received  from  him  the  value  of  the  land,  on 
agreeing  to  procure  from  the  other  grantees  a  release  of  the  covenants  in  the  deed. 
This  release  he  obtained  from  A.  and  B.,  but  paid  to  them  but  a  small  portion  of  the 
money  he  had  received  from  the  grantor,  representing  to  them  that  the  grantor  was 
insolvent,  and  that  he  had  not  been  able  to  obtain  from  him  a  larger  sum.    A.  and  B. 
having  discovered  the  fraud,  brought  separate  actions  against  C,  and  the  court  held 
that  tiiey  were  competent  witnesses  for  each  other.    "  No  objection,"  say  the  court, 
"on  account  of  interest,  can  exclude  a  witness,  unless  he  be  interested  in  the  event  of 
the  suit.    In  this  action  the  witness  had  no  Such  interest,  and  the  verdict  cannot  be 
given  in  evidence  for  or  against  him,  in  any  action  in  which  he  may  be  a  party ;  and 
diongh  his  demand  may  arise  out  of  the  same  transaction,  tins  case  cannot  be  stronger 
than  that  of  an  action  against  one  underwriter  on  a  policy  of  insurance,  in  which  an- 
other underwriter  on  tlie  same  policy  may  be  a  witness  for  the  defendant."    See  also 
Faiichild  v.  Beach,  (1  Day,  266.)    So  in  an  action  against  a  certificated  conveyancer' 
Ibr  negligence  in  managing  the  purchase  of  an  annuity  for  the  plaintiff,  a  joint  pur- 
chaser is  a  competent  witness  for  the  plaintiff.  (Rothery  v.  Howard,  2  Stark.  Rep.  68.) 
And  in  the  case  of  Comogg  v.  Comogg's  ex'rs,  (1  Testes,  84,)  the  plaintiff  claimed  a 
specific  legacy,  devised  to  him' by  his  father's  will    The  defence  was,  that  the  plaintiff 
and  the  other  children  and  devisees  had  submitted  the  distribution  of  the  testator's  es- 
tate to  arbitrators,  who  had  made  their  award,  by  which  the  plaintiff  ought  to  be  con- 
cbded.  The  plaintiff  contended  that  the  arbitrators  had  made  a  prior  aNvard,  different 
fiom  that  set  up  by  the  defendants,  and  that,  understanding  that  the  arbitrators  were 
about  to  re-eonsider  the  same  and  make  a  new  award,  the  plaintiff,  and  one  Francis, 
who  had  marrried  a  dau^iter  of  the  testator,  had  revoked  the  authority  of  the  arbitjra- 
ton,  and  directed  them  not  to  proceed  further,    Francis  being  offered  by  the  plaintiff 
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U  a  wilneie  to  pfove  these  facta,  he  was  objected  to  by  the  delbiidaiitBy  Vat  hdd  cosk 
peteDt  by  the  court ;  for  although  he  was  interested  in  the  q^eUi/on  to  be  tried,  yet, 
having  no  interest  in  the  event  of  the  suit,  the  objection  went  to  his  credit,  and  not  to 
his  competency. 

In  an  action  of  ejectment  to  recover  possession  of  an  undivided  third  part  of  certvB 
lands,  the  plaintiff  offered  to  introduce  a  witness  who  claimed  another  undivided  third 
part  of  the  same  premises,  but  was  not  in  possession  ;  held,  that  he  was  an  admissible 
witness  for  the  plaintiff.  Gibson,  C.  J.,  who  delivered  the  opinion  of  the  court,  said 
that,  *'  Although  the  case  of  the  witness  be,  in  eveiy  point  and  particular,  the  case  of 
tiie  party  by  whom  he  is  caUed  to  testify ;  although  he  expect  a  benefit  from  the  event; 
and,  in  short,  altlioug^  he  be  subject  to  as  strong  a  hia$  as  can  influence  the  under- 
standing and  actions  of  men ;  yet,  if  he  be  not  implicated  in  the  legal  consequences  of 
the  judgment,  he  is  competent  The  plaintiff  having  elected  to  sue  alone,  what  would 
the  witness  gain  by  his  recovery  ?  Not  possession  of  his  own  freehold ;  but  for  that  he 
would  be  driven  to  his  separate  action,  in  which  tlie  verdict  in  this  cause  would  not  be 
competent  evidence."  (Bennett  v.  Hethington,  16  Serg.  &  Rawle,  193.)^  And  a  tenant 
by  the  curtesy  is  competent  for  the  plaintiff  who,  as  heir  at  law,  brings  ejectment. 
(Jackson,  ex  dem.  Bradt,  v.  Brooks,  8  Wend.  426.)  So  a  tenant  in  dower.  (Doe, 
dem.  Nightingale,  v.  Malsey,  1  Bamw.  &  Adolph.  439.)  But  see  Gully  v.  Bishop  of 
Exeter,  (3  Moor.  &  Payne,  366.)  In  an  action  for  the  recoveiy  of  lands,  the  defend* 
ant  introduced  two  witnesses  to  prove  the  lines  and  comers  by  which  he  claimed,  and 
it  was  objected  by  the  plaintiff  that  the  witnesses  claimed  land  by  the  same  lines  and 
comers,  and  were  therefore  interested  to  establish  them  as  true;  but  the  court  of  ap- 
peals of  Virginia  held  that  they  were  not  by  that  circumstance  disqualified ;  for  the 
judgment  in  this  cause  could  not  be  evidence  for  them  in  any  other  suit  in  which  they 
mi^t  be  parties.  The^  had  an  interest  in  the  question  alone.  (Richardson  v.  Ca* 
rey,  3  Rand.  Rep.  87.  King  v.  Tarleton,  3  Har.  &  M'Hen.  473,  and  Green  v.  Wat- 
son, 1  Bibb's  Rep.  105,  S.  P.) 

On  the  trial  of  a  complaint  for  flowing  the  complainant's  land  by  means  of  a  mill- 
dam,  it  appeared  that  the  respondent  owned  one  half  of  the  dam  in  question,  and  that. 
O.,  a  witness  for  him,  owned  the  other  half.  They  held  in  severalty,  each  owning  tfae 
dam  on  his  own  side  of  the  stream  to  the  centre.  This  witness  was  objected  to  by  tfae . 
complainant  on  the  ground  of  interest  Held,  that  he  was  not  interested  in  the  event, 
and  therefore  competent    (Clement  v.  Durgin,  5  Greenl.  Rep.  9.) 

In  an  action  of  slander,  the  defendant  introduced  a  witness  against  whom  the  plain-, 
tiff  had  an  action  pending  for  speaking  the  same  words,  and  he  was  held  competent 
(Fowler  v.  Collins,  3  Root,  231.)    See  contra,  the  previous  cases  of  Bacon  v.  Minor, 
i  Root,  358 ;  Merriman  v.  Way,  id.  383 ;  Pride  v.  Peters,  id.  331 ;  Talmadge  v.  Nor- 
throp, id.  455 ;  the  principle  of  which  is  overmled  by  Fowler  &  Collins  and  the  subse-^ 
quent  cases  in  the  supreme  court  of  errors  of  Connecticut  Thus  where,  in  an  action  for , 
a  fraud,  the  plaintiff  offered  a  witness  who  had  a  similar  claim  against  the  defendants  for 
the  same  fraud,  (Fairchild  v.  Beach,  1  Day,  366,)  and  where  a  witness  offered  by  the 
defendant  had  been  connected  with  the  defendant  in  the  same  fraudulent  acts  com-,, 
plained  of  by  the  plaintiff,  (Phelps  v.  Winchel,  1  Day,  369,)  the  witnesses  in  both  ca-^ 
ses  were  held  competent    The  court,  referring  to  the  previous  cases  in  the  superior 
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court,  where  the  contrary  doctrine  had  been  held,  said  that  the  error  which  had  cre|it 
into  practice  was  that  of  mistaking,  in  certain  cases,  bias  for  interest  In  tfiis  case,  the 
witness  ofiered  was  neither  to  gain  nor  lose  by  the  event  of  the  sirit  The  verdict  whidi 
his  testimony  might  have  afiected,  could  never  have  been  given  in  evidence  for  or 
agunst  him. 

Where  a  witness  was  called  by  the  defendant  to  prove  the  soundness  of  a  slave  sold 
by  the  defendant  to  the  plaintiff,  it  appeared  that  the  plaintiff  had  sold  tiie  alave  to  the 
husband  of  the  witness,  and  he  had  sold  her  to  another  person,  and  it  was  contended  by 
the  plaintiff  that  the  witness  was  interested  to  estabfish  the  soundness  of  the  slave,  ai 
her  husband  might  be  sued  for  a  fraud  in  selling  the  same  slave ;  but,  hy  the  courts  th« 
verdict  in  this  cause,  to  which  the  husband  of  the  witness  is  no  party,  cannot  possibly 
ever  be  given  in  evidence  for  or  agunst  him  in  any  cause  to  which  he  shall  be  a  party, 
and  therefore  she  is  clearly  a  competent  witness.  (Porter  v.  M'Clure,  1  Hayw.  Rep^ 
S60 ;  contra,  Madox  v.  Hoekins,  id.  4,  overruled.) 

In  an  actbn  for  fraudulently  procuring  the  plaintiff  to  bet  on  a  horse  radb,  another 
who  bet  on  the  same  side  is  a  competent  witness  for  the  plaintiff  (Criswefl  v.  Gaster, 
S  Mart  Lou.  Rep.  N.  S.  139.) 

In  an  action  by  the  warrantee  against  the  warrantor  of  title  to  personal  property,  the 
vendee  of  the  warrantee  is  a  competent  witness  for  him,  especially  where  he  has  set- 
tied  and  paid  the  witness  all  damages  for  the  breach  of  the  like  warranty  to  him.  (Arm« 
stnMig  V.  Percy,  5  Wend.  555.) 

An  owner  of  goods,  who  permits  his  agent  to  sell  them  as  the  agent's  own  goods,  is 
a  competent  witness  for  the  agent  in  an  action  in  his  own  name  for  the  price,  the  agent 
having  paid  the  owner  for  the  goods.    (Outwater  v.  Dodge,  6  Wend.  897.) 

it  was  held  in  Fitch  v.  Hm,  (11  Mass.  Rep.  986,)  that  the  wife  might  be  a  witMsa 
for  the  plaintiff,  allhou^  her  husband  had  grnarantied  the  leeoveiy  of  the  ^^w^n^ 
sued  for.    But  quere. 

In  chancery,  where  a  bill  was  filed  ag«nst  several  persons,  but  no  relief  was  prayed 
against  some  of  them,  those  against  whom  no  relief  was  sought  were  held  competent 
witnesses  for  the  ethers.  (M'Donald  v.  Neilson,  3  Cowen's  Rep.  189.)  So  if  it  appear 
that  some,  made  defondants  in  tlie  bill,  have  no  interest  in  the  controversy.  (WaiieB 
r,  Sproule,  ft  Marsh.  Kent'y  Rep.  539.) 


NOTE  85— p.  48. 


Major  V.  Dfter,  4  J.  J.  Marsh.  586,  S»  P.  In  trover  for  a  negro,  where  te  witness 
swore  that  he,  as  constable,  soki  and  bid  off  the  negro  at  the  instance  of  one  Bell,  and 
dien,  under  Bell's  direction,  gave  a  bill  of  sale  of  the  negro  to  the  defendant,  the  con* 
•table  was  hekl  a  competent  witness  for  the  defendant  (Reid  v.  Powell,  3  Murph.5S.) 
This  was  probably  because  the  circumstances  did  not  raise  any  implied  warranty  on 
the  part  of  the  constable ;  but  only  on  the  part  of  Bell,  who  was  his  principal  A  ven- 
6or  is  competent  for  the  vendee  in  a  suit  against  the  latter  by  his  vendee,  upon  a  war- 
ranty d*  soundness.  (Li^btnerv.  Martin,  3  M'Cord,  314.)   A  judgment  debtor  whose 
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goods  have  been  sold  on  execution,  is  conqpetent  for  the  levying  officer  or  purchaser 
who  is  sued  by  another  who  claims  the  goods ;  for  he  does  not  stand  in  the  relatiop  of 
a  warrantor  to  the  purchaser.  (Lathrop  v>  Muzasy,  5  GreenL  Rep.  451.)  Thougbj 
where  the  debtor  had  sold  the  goods  before  the  levy  and  got  pay,  he  would  not  be  com- 
petent for  the  levying  officer ;  for  he  would  thus  be  swearing  the  goods  a  second  iime 
into  his  pocket.  (Bailey  v.  Foster,  9  Pick.  Idd.)  Yet  in  such  a  case  he  was  received 
to  testify  for  one  claiming  imder  his  vendee,  thou^  he  (the  debtor)  had  conveyed  with 
warranty ;  for  the  second  vendee  did  not  dispute,  but  affirmed  the  title  of  the  first  ven- 
dee, and  tlie  sole  question  respected  fraud  upon  creditors.  But  the  vendee  also  releas- 
ed the  debtor.    (Bagland  v.  Wickwire,  4  J.  J.  Marsh.  5dO,  1,  3.) 

The  payee  of  a  negotiable  note,  the  maker  having  become  insolvent,  transferred  it 
to  the  plaintiff,  with  whom  the  understanding  was  that  the*  payee  could  and  woukl 
swear  to  a  new  promise  by  the  maker.  Yet,  jn  an  action  by  the  plaintiff  against  the 
maker,  held  that  this  understanding  would  not  destroy  the  competency  of  the  payee 
(he  being  released  by  the  plaintiff)  as  a  witness  of  the  plaintifl^  though  the  witness' 
credit  was  open  to  observation.    (Moore  v.  Viele,  4  Wend.  430.) 


NOTE  86— p.  49. 


But  quere  of  the  case  of  Nix  v.  Cutting,  cited  in  the  text,  if  there  was  an  iio|ilied 
warranty  to  the  defendant ;  which  the  counsel  asserted,  and  it  was  not  denied. 

In  an  action  for  a  breach  of  warranty  of  title  to  perscNial  property,  the  penon  elaim* 
ing  the  goods  against  the  vendor  warranting,  is  a  competent  witnen  for  the  vendee. 
(Armstrong  v.  Percy,  5  Wend.  535.)  So  in  an  acljon  for  work  and  labor,  it  would 
mpm  that  the  person  who  actually  did  the  work  is  competent  for  the  defendant  to  shew 
that  the  work  was  done  by  the  witness,  and  not  the  plaintiff;  so  that  the  witness,  not 
tlie  plaintiff,  is  entitled  to  pay  for  the  work.  (Martin  v.  Jackson,  1  Carr.  Sc  Payne,  It.) 
ijid  in  ejectment,  the  grantee  of  one  under  whom  the  plaintiff  claimed  waa  altowed  as 
a  witness  for  the  defendant,  to  shew  title  out  of  the  plaintiff  (Kline  v.  Beebe,  6  Gomi. 
Eap.  4A4.) 


NOTE  87— p.  51. 


In  Pettengal  v.  Brown,  (1  Cain.  Rep.  168,)  the  borrower  vfho  was  received  to  testi- 
fy-had  paid  the  debt ;  but  in  Commonwealth  v.  Frost,  (5  Mass.  Rep.  63,)  he  was  re- 
caiTfid  as  eomp^ent  without.  Bee  per  Chase,  J.  in  Wilson  v.  Lenox,  (I  Cnnch,  901.) 


NOTE  88— p.  69. 


The^  mu9t  be  a  legal  and  fixed  interest,  a  certain  benefit,  ip  order  tQ  diaquali^  fi 
itif^  ($t9cl(hi^  V.  J9nes,  .10  John.  q.ep.  91.  M&rq^apd  v.  Webl)*  19  John,  ft^p* 
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39.}  A  lemole  or  eoBtagetkt  inleTCBt  afiectB  his  credit  only.  (Stewart  v.  ICip,  5  John. 
Bepb  S66.  Falls  v.  Belkaap,  1  John.  Rep.  491.  Per  Kent,  J.  in  Baker  v.  Aniold,  1 
Cain.  Rep.  ft76.  Peteraoa  v.  WiHing,  3  Dall.  608.  Phdpe  v.  Hall,  %  Tyl.  899.  Car- 
nan  v.  Foster,  1  idshm.  Rep.  IM.  M*Call  v.  Smith,  ^  M'CcM-d'a  Rep.  876,  per  John- 
■00,  J.  Piatt  V.  Flowora,  S  Mart  Lou.  Rep.  N.  S.  9»S,  4.  Ten  Eyck  v.  Bill,  6  Wenr 

dell,  56.) 

To  d»quafiiy  a  witnesB  becauae  tl^  verdict  will  be  evidence  against  him,  it  must  be 
diioetiy  a> ;  and  not  against  another,  a  record  against  whom  would  be  evidence  over 
aganrt  the  witness.  Thus  in  an  action  against  a  sheriff  for  a  fiJse  return  of  nuOa  bo- 
na,  the  servant  of  the  deputy,  who  had  charge  of  certain  goods  levied  on,  but  who  let 
them  go^  was  hdd  competent  lor  the  sberifi;  though  he  would  not  be  in  an  action  by 
the  sheriff  ov«r  against  the  deputy;  and  though  the  record  in  the  acticm  now  pending 
would  be  evidence  against  the  deputy,  and  thus  over  against  the  servant  (Clark  v. 
Lucas,  t  Carr.  4c  Payne.  156.)  So,  if  the  witness  be  interested  as  vendor,  the  verdict 
nrart  be  evidence  against  him  as  immediate  ▼endor ;  not  first  against  A.,  who  may  ie» 
cover  over  agaiiMt  the  witness  as  a  remote  vendor.  (Per  Best,  C.  J.  in  Radburo  r. 
Morris,  1  BfOb  &  Payne,  668, 4.)  In  an  action  against  a  sheriff  for  a  false  return  of 
fMBs  bono,  the  party  against  whom  the  execution  issued  is  a  competent  witness  for  the 
plaintiff^  to  show  that  the  witness  has  property  sufficient ;  £>r  a  recovery  against  the 
sheriff  will  not  Aeeessaii^  bar  a  further  proceeding  against  the  party.  (Tayknr  v.  The 
€anBQmmitb,8Bibh,3d6.)  The  liabffityofrateable  inhabitants  has  oAen  been  held 
ta  nam  lao  reiMite  and  contingent  an  interest  to  preclude  their  being  witnesses  lor  the 
tawa,  eu  g.  in  actions  on  bastardy  bonds,  (Falls  v.  Belknap,  1  John.  Rep.  491,)  and  in 
fm  $mn  actions  for  penalties.  (Corwein  v.  Hames,  1 1  John.  R.  76.  Bloodgood  v.  Over* 
seen  of  Jamaica,  IS  id.  985.)  See  post  notes  1 16, 136)  that  members  of  quasi  coipo- 
sMiDOS  are  generally  witnesses.  This  was  formerly  hdd  otherwise  in  Rngf^iyi|  ^  iq 
HUdi  though  not  as  to  ndeakU  inhabitants,  or  those  liable  to  be  rated.  (See  cases  ei^ 
ed  poBt  note^  116.)  But  the  former  are  now  competent  b/stat  64,  Geo.  8^  c.  170,  s.  9, 
set  £»rth  1  Mann,  fc  RyL  670,  note,  and  cited  post,  128.  (Marsden  v.  StansfieU,  1 
Mann.  6c  RyL  669;  7  Bamw.  &  Cresw.  816,  S.  C.)  And  see  post,  note  174,  and  note 
t9  p.  1S8. 

Where  the  plaintiff,  being  indebted  to  the  witness,  promised  him  an  order  on  the  fund 
in  qecstion  when  recovered,  tins  was  heki  not  to  render  him  incompetent ;  otherwise, 
at  aaems^  wheie  an  order  is  given.    (Ten  Eyck  v.  Bill,  6  Wend.  66.) 

Where,  in  an  action  against  a  sheriff  for  tlie  de&ult  of  his  deputy,  the  question  was 
wlKfther  the  executiim  had  been  delivered  to  the  deputy  in  due  season,  the  plaintiff  d^ 
fere^  the  attam^who  inued  the  execution  as  a  witness  to  prove  thedeliveiy.  To  his 
tfie  defendant  olyjected  that  the  attorney  must  answer  to  the  plaintiff  for  hia 
if  the  ezeeution  was  not  delivered  in  due  season.  But,  held,  that  his  inleiw 
est  was  tooeontiageat  and  remote  to  a£feet  his  competency.  (Phillips  v.  Bridge,  11 
Mass.  Rep.  94SL)  And  in  an  action  against  the  sheriff  for  the  escape  of  the  defendant 
in  aa  eiecatioa,  the  ktter  is  competent  for  the  sheriC  ^  (Waters  v.  Burnet,  14  Joto. 
AapbS69L)  On  the  defence  ofhiaacy  to  an  action  on  a  bond,  the  hmatic'sereditoni  are 
eompetent  iir  him,  vnleBS  indeed  where  both  the  pbunliff  and  creditors  have  judgmettfa 
hr  their  respective  claims,  or  the  like,  and  the  event  may  thus  let  in  specific  liens  of 
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creditors.    (Hart  v.  Deamer,  6  Wend.  497.)    And  a  creditor  of  a  decedent's  estate 
was  received  as  a  witness  in  behalf  of  the  estate,  to  protect  it  against  a  recovery  which 
would  diminish  the  fund,  he  stating  that  he  believed  the  estate  amply  sufficient  to  pay 
an  debts.    (Thompson  v.  Chauveau,  6  Mart  Lou.  Rep.  N.  S.  458 ;  and  see  Hewes  v. 
Lauve,  6  Mart.  Lou.  R.  Ist  series,  502.)  In  an  action  on  a  mortgage  bond,  a  subsequeot 
mortgagee  is  competent  for  the  defendant ;  for  that  the  judgment  will  be  levied  on  the 
land,  depends  on  the  contingency  of  a  defect  in  the  personal  property ;  otherwise,  had 
^  the  suit  been  directly  on  the  mortgage.    (Enters  v.  Peres,  9  Rawie,  379.)    In  an  ac- 
tion against  the  principal,  the  surety  is  a  competent  witness  for  the  former.  (Baker  ▼. 
Briggs,  8  Pick.  192.)    The  interest  of  wiuesses  to  a  will  which  devises  for  the  benefit 
of  a  church  and  scliool,  to  be  formed  by  persons  residing  in  a  particular  place,  the  de- 
vise to  take  e^ct  afler  the  death  of  another,  they  residing  in  that  i^ce  when  the  wiO 
is  executed,  is  contingent ;  for  the  institutions  may  not  be  formed,  or,  if  formed,  the 
witnesses  may  not  be  members,  or  in  any  way  benefitted,  and  they  may  neither  sur- 
Vive  nor  reside  in  the  place,  so  that  the  devise  can  take  e£fect  as  to  them.   (Hawes  v. 
Humphrey,  9  Pick.  350.) 

In  replevin  for  a  negro,  held  no  objection  to  a  witness  for  the  plaintifi,  that  he  had  for- 
merly been  the  plaintiff's  guardian,  and  once  had  the  n^ro  in  possesion.  (Watts  ▼• 
Garrett,  8  Gill  &  John.  855.) 

The  liability  of  an  assignee  of  a  chose  in  action  to  pay  the  defendant's  coats  is  too 
remote  to  disqualify  him  as  a  witness  for  the  plaintiff,  if  his  interest  be  otfaerwiae  re- 
moved, e.  g.  by  asignroent  over  to  a  tliird  person,  although  he  may  have  commenced 
the  action  himself;  for  his  liability  is  contingent  (Soulden  v.  Van  Rensselaer,  9  Weo- 
deU,  398.) 

The  plaintiff  deckired  that  the  defendant,  knowingly  and  fraudulently,  induced  the 
plaintiff  to  enter  into  a  copartnership  with  J.  B.,  representing  him  to  be  solvent,  when 
in  fiict  he  was  utterly  insolvent  and  owed  the  defendant  a  large  amount,  and  that  the 
defendant,  after  the  copartnership  was  formed,  procured  J.  B.  fraudulently  to  make 
notes  under  the  partnership  name,  for  debts  from  him  to  the  defendant  belwe  the  part^ 
nership,  whereby  the  plaintiff  was  ruined  in  lus  droumstances ;  and  oflfered  J.  B.  to 
prove  these  facts.    Held,  admissive  on  the  ground  that  he  would  have  no  ri^U  to 
share  in  the  damages  which  might  be  recovered  by  the  plaintiff  in  this  suit ;  nor  would 
the  judgment  in  this  suit  be  a  bar  to  an  action  by  the  plaintiff  against  the  witness  for 
the  frauds  complained  of;  and  although  the  amount  recovered  in  this  suit  might  pos- 
sibly go  to  mitigate  the  damages  in  an  action  against  the  witness,  yet  such  an  interest 
was  too  contingent  and  uncertain  to  exclude  him.  (Bean  v.  Bean,  13  Mass.  Rep.  90.) 
But  the  uncertainty  whether  the  judgment  wiU  he  used  against  the  witness  wiU  not 
make  him  competent    His  competency  does  not  depend  on  the  certainty  of  using  the 
evidence  against  him  hereafter ;  but  on  the  certainty,  that  it  may  be  used,  if  wantiqg. 
(Per  Mills,  J.  in  Lampton  v.  Lampton's  ex'rs,  6  Monroe,  619 ;  and  vid.  Wallace's  ez'r^ 
V.  Twyman,  8  J.  J.  Marsh.  461 ;  and  GoUett  v.  Wiley's  heirs,  9  Bibb,  467.) 

In  an  action  against  a  sherifKor  the  escape  of  a  prisoner  in  execution  from  the  gaol 
liberties,  the  deputy  sheriff  and  gaoler  who  had  taken  the  bond  for  the  falierties,  was 
held  to  be  competent  for  the  defendant    (Stewart  v.  Kip,  5  John*  Rep.  856.) 
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80,  where  a  lall  was  filed  agaiiurt  aeveral  penone,  but  no  relief  was  prayed  exoept 
agyunst  one,  the  defendants  against  whom  no  relief  is  sought,  are  competent  witnesses 
fyr  the  other  defendant.  (M'Donald  ▼.  Neilson,  2  Cowen's  Rep.  199.)  Whether  a 
deeree  oould  peas  against  the  defendants  who  were  admitted  as  witnesses  is  extremely 
doubtful;  but  admitting  that  it  might,  it  would  still  be  a  contingent  liability,  and 
tberelbrenotsuchaninterestas  will  disqualify  a  witness.  See  also  Beebe  v.  The  Bank 
of  New-Tork,  (1  John.  Rep.  539.) 

K.  and  another,  as  the  agents  of  W.  and  F.  gave  a  note  to  C.  for  merchandise,  in 
which  K.  was  interested ;  C.  brou^t  an  action  on  the  note  against  W.  and  F.,  alle^^ 
ing  it  to  have  been  made  by  them,  by  the  procurement  of  their  agents.  W.  and  F.  also 
had  an  action  depending  against  C.  for  damages  on  the  same  goods  for  which  the  note 
was  given,  and  it  was  agreed  that  wliatever  damages  W.  and  F.  might  recover  shouki 
be  set  off  against  the  note.  It  was  held  that  the  interest  of  K.  in  the  suits  between  W. 
and  F.  and  C.  was  too  remote  to  exclude  him  from  being  a  witness ;  and  that  the  ob- 
jection went  to  his  credit,  and  not  to  his  competency.  (Willings  v.  Consequa,  1  Pet, 
C.  C.  Repw  301.)  In  this  case  it  was  contended  by  C.  who  objected  to  the  competency 
of  the  witness,  that  being  interested  in  the  goods  purchased,  he  was  a  dormant  partner 
of  W.  and  F.,  and  that  if  W.  and  F.  should  not  succeed  in  recovering  against  C.  dam- 
ages sufficient  to  discharge  the  note,  and  if  W.  and  F.  should  be  unable  to  pay  it,  the 
witness  would  be  liable  to  be  sued  by  C.  as  such  dormant  partner,  and  be  compelled  to 
pay  all  that  should  remain  due  on  the  note ;  and  that  he  wa^,  therefore,  interested  to 
increase  the  damages  in  this  suit  But  it  was  held,  tha  t  a  recovery  against  a  part  of  the 
persons  jointly  liable  to  pay,  would  be  a  bar  to  any  future  action  to  be  brought  against 
aD  the  joint  debtors,  and  if  an  action  should  be  brought  against  K.  alone,  he  might 
plead  the  non- joinder  of  the  others  in  abatement,  and  so  defeat  the  acti&n.  He  was 
therefore  not  interested  in  tliat  point  of  view.  It  should  be  observed,  that  he  had  been 
released  by  the  plaintifis,  W.  and  F.,  and  so  was  not  liable  to  them  for  contribution. 

Where  a  witness  was  a  partner  of  the  attorney  of  tlie  plaintifi^  interested  in  the  costB, 
and  probably  ex])ecting  higlier  fees  as  counsel,  in  case  of  success ;  it  was  held,  that  his 
interest  was  too  uncertain  and  contingent  to  affect  his  competency.  (Griswokl  v. 
Sedgwick,  1  Wend.  Rep.  126  ;  Miles  v.  O'Hara,  1  Serg.  &  Rawle,  32,  S.  P.)  In  this 
latter  case  the  attorney  was  sworn ;  and  in  an  older  case  it  was  held  that  the  coun- 
sel of  the  party  was  competent,  although  his  judgment  fee  depended  on  his  suc- 
eesB.  (Newman  v.  Bradley,  1  Dall.  240.)  The  reason  of  this  decision  is  not  stated, 
and  it  is  difficult  to  perceive  why  the  witness  was  not  incompetent,  if,  as  the  case  states, 
his  judgment  fee  depended  on  the  event  of  the  cause.  In  Massachusetts  and  New- 
Tork  it  has  been  frequeiitly  held,  that  the  attorney  was  not  competent,  when  he  was 
Jiable,  as  he  is  in  certain  cases  in  those  states,  for  costs.  (See  Chadwick  v.  Upton,  8 
Pkk.  Rep.  442.  Brandigee  v.  Hale,  13  John.  Rep.  125.  Chaffee  v.  Thomas,  7  Cow- 
en's  Rep.  358.)  Agents  are  admitted  from  necessity,  but  that  necessity  cannot  exist 
i9  regard  to  the  counsel  of  the  party. 

The  defendants  and  R.  conveyed  lands  to  the  plaintiff,  and  also  certain  privileges  of 
uaog  water  on  other  lands  bek>nging  to  the  grantors.  Subsequently  R.  soki  his  share 
of  the  land  remaining  to  them  to  the  defendants,  who,  by  erecting  dams,  obstructed  the 
water,  and  injured  the  plaintiff,  for  which  he  brought  hie  action.    R.  was  held  a  com- 
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petent  witnes  for  the  deftndants,  having  no  interest  in  the  knd,  and  no€  having  paxticH 
pated  in  the  defendant's  acts.    (Revere  v.  Leonard,  1  Maaa^  Rep^  91.) 

Where  a  devise  of  lands  to  A.  provided  that  if  he  aliened  the  tands  to  any  other  thaa 
certain  persons  named  in  the  will,  he  should  pay  <me  fourth  of  the  vahie  df  the  landu 
devised,  to  the  testator's  residuary  legatee,  in  an  action  between  A.  and  one  elainnng  a 
title  paramount  to  the  devise,  it  was  held  that  the  residuary  legatee  was  a  competent 
witness  for  the  plaintiff.    (Lessee  of  Galbraith  v.  Scott,  3  DalL  9&) 

In  an  action  by  a  wife's  trustee  to  recover  moneys  belonging  to  her,  and  vested  Ibr 
her  separate  use,  lier  husband  was  held  a  competent  witness  for  her,  for  his  interest 
was  contingent  (Richardson  v.  Learned,  10  Pick.  361.)  But  qunre  whether  thia-* 
case  can  be  supported  \  and  especially  on  the  principle  not  adverted  to  there,  ftat  the- 
husband  shall  not  be  a  witness  for  the  wife.  She  was  the  eetim  fu  ttiu^  the  real  par- 
ty, and  yet  her  husband  was  received  to  testify  for  her. 


NOTE  89— p.  6a. 


Comstoek  v.  Hadlyne  Eccleaastical  Society,  8  Conn.  Rep.  954.  Scott  v.  Shipherdy 
8  Verm.  Rep.  104.  Butler  v.  De  Hart,  1  Mart  Lou.  Rep.  N.  S.  184.  Jordan  v.  White, 
4  id.  S85.  Martial  v.  Cotteral,  5  id.  376.  Webb  v.  Alexander,  7  Wend.  881. 
Robertson  v.  Nott,  2  Mart  Lou.  Rep.  N.  S.  133.  Pratt  v.  Ftowers,  id.  8S8,  4.  Da- 
plantier  v.  Randolph,  S  Mart.  Lou.  Rep.  Ist  series,  194.  Menendez  v.  Syndics  of 
Larionda,  id.  356.    And  see  ViUere  v.  Armstrong,  4  Mart  Lou.  Rep.  N.  S.  31. 

One  who  has  sold  goods  as  the  agent  of  another  upon  a  del  credere  commission,  m 
not  a  competent  witness  for  the  principal,  in  an  action  in  the  name  of  the  principal, 
against  the  purchaser,  for  the  price,  notwithstanding  the  principal  may  have  released 
the  agent  or  factor.  (New-York  Slate  Co.  v.  Osgood,  11  Mass.  Rep.  60.)  But  quere. 
The  general  rule  of  law  is,  that  a  sale  by  a  factor  or  agent  creates  a  contract  between 
die  owner  and  the  purchaser,  and  this  rule  equally  holds  in  the  case  of  a  fkctor  who 
acts  under  a  del  credere  commission,  subject  to  the  right  of  the  owner  to  look  solely  to 
the  fkctor,  if  he  choose.  (Scrimshire  v.  Alderton,  Strange,  1183 ;  et  vid.  Drinkwater 
V.  Goodwin,  Cowp.  351,  3 ;  Livermore  on  Agency,  381,  3,  S  ;  Leverick  t.  Meigs, 
1  Cowen's  Rep.  645,  per  Woodworth,  J.  pp.  663,  4  ;  and  Grove  v.  Dulxns,  1  Term 
Rep.  1 1 5.)  The  owner,  electing  to  be  himself  the  party,  by  suing  the  vendee  in  hiS' 
own  name,  affirms  the  act  of  the  agentj  and  makes  it  his  own,  so  that  the  factor  is  not 
interested  as  a  party,  and  can  have  no  interest,  except  his  liability  to  the  owner  for  the 
price,  according  to  the  rules  governing  commissions  del  credere;  and  no  reason  is  per- 
ceived why  the  principal  may  not  as  effectoaHy  release  this  liability  as  any  other.  See 
Paley^  Principal  and  Agent,  349, 350. 

An  agent  to  sell  goods  is  competent  for  his  principal  in  an  action  for  the  jnioe.  (Shep- 
ard  V.  Palmer,  6  Conn.  Rep.  95.  Depau  v.  Hyams,  3  MX!)ord,  146.)  And  this,  though 
he  is  to  receive  a  commission,  if  the  commissron  do  not  depend  on  the  collection  of  the 
money.    (Murley  v.  Langrick,  1  Carr.  &  Payne,  816.    Caune  ▼.  Sagory,  4  Bfart 
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Lou.  Rep,  81.)    Or  though  he  have  a  lien  on  the  property.    (Whiting  v.  Bradlqr*  € 
N.  H.  Rep.  79,) 

In  an  action  by  a  bank  for  an  over-payment  of  a  check  by  their  teller,  he  ib  compe- 
tent for  the  plaintifl&,  (O'Brien  v.  Lou.  Stale  Bank,  5  Mart  Lou.  Rep.  N.  S.  305.) 
So  of  a  cashier.     (U.  S.  Bajik  v.  Johnson,  id.  310.) 

The  allegation  was  that  the  plaintiff  had  lent  money  to  his  debtor  by  directhig  one 
who  owed  the  plaintiff  to  pay  to  the  debtor.  The  debtor  claimed  that  the  money  paid 
was  due  to  him.  Tet  because  the  payor  of  the  money  acted  as  ag^t,  he  waa  hekl 
competent  as  a  witness  for  the  plaintiff,  though  on  his  fiiilure,  the  witness  might  he  lia- 
ble for  the  coats  of  an  action  brought  against  liim  by  the  defendant  for  the  same  mon- 
€y ;  mad  thus  the  balance  of  his  interest  )>e  in  favor  of  the  party  calling  him.  (Martial 
V.  Cotterel,  5  Mart.  Lou.  Rep.  274.)  So  in  trover  for  goods,  the  captain  of  the  plain- 
tiff's boat,  from  whose  custody  the  goods  were  taken,  was  holden  competent  as  a  witr 
KSB  fiir  the  plaintifiis.  (Lane  v.  De  Peyster,  7  Mart.  Lou.  Rep.  N.  S.  372.)  One 
who,  as  agent  for  another,  has  settled  an  account  and  given  a  note  in  the  other's  name, 
ia  competent  against  him  to  prove  that  fkct,  as  also  his  agency,  in  a  suit  oo  the  note. 
(Covington  v.  Buasey,  4  M'Cord,  412.) 

The  general  rule  is,  that  an  agent  may  be  a  witness  to  prove  his  agency  as  well  at 
luB  acts,  (id.)  Thus  an  agent  is  a  witness  to  prove  that  the  drawee  of  a  bill  drawn 
by  the  agent,  agreed  to,  and  thus  constructively  did  accept  the  bill ;  in  assumpsit  by  the 
payee  against  the  drawee,  the  agent's  principal.  (Lowber  v.  Shaw,  5  Mason,  241 .)  So 
in  a  bill  fin*  contribution  between  several  debtors  who  had  paid  a  judgment  confessed  for 
them  by  an  attorney,  who,  as  to  some  of  them,  had  no  authority,  held  that  the  attorney 
was  a  competent  witness  for  the  defendants  to  show  his  want  of  authori^.  (Cox's 
Adm'ra  v.  Hill,  9  Ohk>  Rep.  411, 424.)  The  plaintiffs  sued  the  defendant  for  not  ac- 
counting for  goods  sold  by  the.  latter  for  the  former  on  commiaswn.  The  defebdant's 
agent  who  had  accepted  a  bill  for  the  money  in  question  was  notwithstanding  held 
competent  for  the  plaintiffs ;  for  if  he  paid  the  bill;  he  woukl  recover  of  the  defendant ; 
if  he  made  the  defeadant  pay,  then'  he  paid  nothing.  (Martineau  v.  Woodland,  2  Oarr. 
%L  Payne,  65.)  A  factor,  though  he  has,  as  a  security  for  advances,  a  general  lien  on 
the  goods  and  proceeds  of  the  goods  of  his  principal,  is  yet  a  good  witness  for  him  in 
an  action  for  goods  sold  by  the  witness.  (Baldwin  v.  Milderberger,  2  Hall's  Rep.  N. 
Y.  C.  P.  176.)  Otherwise,  if  he  have  a  speciQc  lien  on  the  veiy  money  in  question, 
{id.  and  vid.  Payton  v.  Hallet,  1  Cain.  Rep.  S64.)  The  attorney  on  record  being  no 
otherwise  interested,  is  in  general  a  competent  witness  for  Ids  client  (Reid  v.  Colcook, 
1  Nott  &  M'Cord,  592.)  But  he  is  excluded  by  statute  in  Louisiana.  (£nglish  v. 
Latham,  3  Mart  Lou.  Rep,  N.  S.  88.  Caulker  v.  Banks,  id.  532,  543,  and  the  marg. 
1^  to  Giould  V.  Bridges,  id.  692.) 

T.  being  the  owner  of  several  French  government  biDs,  endorsed  tliem  in  blank,  and 
d<£veied  them  to  B„  to  take  to  France  for  collection.  B.  defivered  them  to  P.  in 
France,  to  negotiate  and  receive  the  amount,  and  to  place  the  proceeds,  when  collect- 
ed, to  the  credit  of  T.  and  B.,  who  were  jcnntly  interested  in  a  cargo  furnished  by  P., 
and  of  which  B.  had  tlie  charge.  P.  received  the  amount  of  the  bills,  but  refused  to 
]dace  it  to  the  credit  of  T.  and  Bb,  wlio  settled  and  paid  the  full  amount  of  P.'s  cJaim, 
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and  T.  then  brought  his  action  against  P.  to  recover  the  amount  of  the  bills ;  held, 
that  B.  was  a  competent  witness  for  T.,  having  no  interest  in  the  bills.  (Taber  v. 
Perrott,  9  Cranch,  89.) 

The  plaintiff's  agent  had  given  a  receipt  in  full,  in  which  the  plaintiff  o^red  him  to 
prove  there  was  a  mistake.  It  was  proved  that  the  witness  was  the  assignee  of  the 
{Miitiff 's  efiectB,  including  the  demand  in  question,  for  the  benefit  of  his,  the  j^intiff's 
creditors ;  yet  held  competent,  as  a  trustee  without  interest.  (Main  v.  Newson,  Anth. 
N.  P.  Gas.  U,  13,  before  Van  Ness,  J.) 


NOTE  9a-p.  53. 


An  agent  giving  his  receipt  as  on  payment  of  the  money  of  his  princ^m],  was  said 
not  to  be  competent  to  prove  it  not  paid,  in  an  action  by  his  principal  against  the  debt* 
or  for  the  money  receipted ;  for  he  is  liable  to  the  plaintiff  if  he  fiiil ;  a  recoverffigainst 
the  debtor  would  bar  such  liability ;  and  ifthe  plaintiff  should  recover,  the  agent  would 
not  be  liable  to  the  debtor  without  his  showing  not  only  the  payment,  but  a  breach  of 
trust.  (Fuller  v.  Wheelock,  10  Pick.  135.)  A  trustee,  though  without  any  interest, 
is  not  receivable  for  the  treasurer  who  is  authorized,  by  act  of  parliament,  to  sue  in  his 
own  name  for  the  benefit  of  the  trustee ;  for  the  latter  is  the  real,  though  not  the  nom- 
inal party.  (Whitmore  v.  Wilks,  1  Mood.  &  Malk.  314,  830  to  331.)  On  a  bill 
filed  by  A.'s  former  ward  against  B.,  as  an  intruder,  to  compel  him  to  account  to  the 
ward  for  rents,  &c  of  her  estate,  received  by  B.  during  the  ward's  minority ;  hekl  that 
A.,  her  former  guardian,  was  not  a  competent  witness  to  prove  an  agreement  between 
him  and  B.,  that  the  latter  was  to  possess  the  estate,^and  account  to  the  ward,  on  her 
coming  of  age ;  for  it  was  A.'s  duty  to  have  collected  the  rents  of  B.,  and  accounted  for 
them.    (Owens  v.  CdUnson,  8  Gill  &  John.  3.5.) 


NOTE  91-^p.  5S. 


There  are  certainly  respectable  authorities  in  this  country  that  a  witness  believing 
himself  interested,  is  to  be  rejected  as  incompetent,  though  in  truth  he  is  not  interested 
in  a  legal  or  technical  sense,  so  as  to  exclude  him  from  testifying.  (Richardson's  ex'r 
V.  Hunt,  3  Munf.  148.  Skillinger  v.  Bolt,  1  Conn.  Rep.  147.  Plumb,  v.  Whiting,  5 
Mass.  Rep.  518.  Trustees  of  Iiansingburgh  v.  Willard,  8  John.  Rep.  438.  M'Yeaugfa 
V.  Goods,  1  Dall.  63,  cited  and  approv^  3  Dall.  50.  Freeman  v.  Luckett,  3  J. 
J.  Bfarsh.  890.)  But  the  decided  weight  of  authority  seems  now  to  be  the  other 
way,  and  in  accordance  with  the  doctrine  of  the  text  (Femsler  v.  Carlin,  S  Seig.  & 
Rawle,  ISO.  Rogers  v.  Burton,  Peck,  108.  Long  v.  BaiDe,  4  Serg.  &  Rawle,  333. 
State  V.  Clark,  3  TyJ,  373.  Stinmiel  v.  Underwood,  3  Gill  &  J(4m.  Rep.  383. 
V.  Barclay,  1  Harp.  Rep.  63,  and  the  cases  cited  in  the  two  next  notes.) 
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But  a  witncflB  who  is  reaUy  interested  shall  not  be  received  because  he  beUevea  he  ia 
not  80.     (Doe,  ex  dem.  Scales  v.  firagg,  Ry.  &  Mood.  N.  P.  Cas.  388.) 


NOTE  93— p.  58. 


The  auUiOTitiea  in  this  country  are  quite  uniibnn  that  an  honorary  obligatioii  shaU 
not  constitute  a  disqualifying  interest  in  the  witness.  (Wells  v.  Lane,  8  John.  Rep. 
463.  Gilpin  V.Vincent,  9  John.  Rep.  319.  Moore  v.  Hitchcock,  4  Wend.  899.  Un- 
ion Bank  v.  Knapp,  3  Pick.  Rep.  96.  Smith  v.  Downs,  6  Conn.  Rep.  365.  Stiminel 
V.  Underwood,  3  Gill  &  John*  383..    Carman  v.  Foster,  Ashm.  133.) 

The  reason  given  in  the  text,  however,  tiiat  the  same  principle  of  honor  which  binds 
the  party  to  his  obligation,  would  lead  him  to  speak  the  truth,  seems  to  confound  the 
principle  of  honor  ynth  that  of  moral  obUgatwn  merely.  See  the  note  to  Solarte  v. 
Melville,  (1  Mann.  &  RyL  303.)  The  true  reason,  therefore,  woukl  seem  to  be  the 
one  kst  assigned. 


NOTE  93— p.  55. 


The  fblbwing  are  some  of  the  cases  which  have  been  decided  in  pursuance  of  the 
principles  laid  down  in  the  text,  that  in  order  to  disqualify  a  witness,  he  must  have 
some  certain  benefit  or  advantage  depending  upon  the  event  of  the  suit,  or  the  verdict 
to  be  rendered  must  be  available  by  him,  either  as  a  defence  to  some  action  which  may 
be  brought  against  him,  or  in  support  of  some  claim  to  be  made  by  him,  or  must  be 
such  as  can  be  given  in  evidence  against  liim  in  some  action.  Where  the  circumstan- 
ces of  the  case  do  not  bring  the  witness  witliin  some  one  of  these  principles,  he  is  not 
incompetent  on  the  ground  of  interest,  as  wiU  abundanUy  appear  from  a  perusal  of 

the  cases  which  foDow. 

In  an  actwn  to  recover  the  possession  of  lands,  it  was  proved  that  the  lands  in  ques- 
tion were  conveyed  to  the  wife  of  the  tenant  by  E.  B.,  widow  of  B.  B.,  with  a  cove- 
nant of  authority  to  sell,  under  a  power  contained  in  the  wilh  of  B.  B.,  to  be  exer^ 
cised  on  complying  with  certain  conditions.  Aaer  the  death  of  the  wife  of  the  ten- 
ant, the  plaintiff  caused  the  premises  to  be  levied  on  and  sold  by  virtue  of  an  ex- 
ecution in  his  favor  against  the  tenant,  on  the  ground  that  the  tenant  was  enti- 
tled to  a  life  estate  in  the  premises,  as  tenant  by  the  curtesy,  and  the  plaintiff"  be- 
came the  purchaser.  On  the  trial,  it  became  a  question  whether  the  conditions 
mentioned  in  the  will  had  been  complied  with  by  E.  B.,  and  it  was  held  that  she 
was  a  competent  witness  for  the  plaintiff;  to  prove  that  she  had  complied  with  tfie 
conditions,  as  she  could  not  be  affected  by  the  verdict  in  any  action  which  might 
be  brou^t  aga'mst  her  on  her  covenants.  (Roberts  v.  Whiting,  16  Mass.  Rep.  186.) 
It  is  no  objection  to  one,  as  a  witne«  for  the  defendant  in  a  suit  for  land  purchased  by 
the  plaintifi"  of  another,  that  the  witness  had  released  a  mortgage  which  he  held  against 
the  premises,  on  receiving  payment  thereof  from  the  plaintiff".  (Thompson  v.  Chau- 
veau,  6  Mart  Lou.  Rep.  N.  S.  458.)  A  grantor,  witlr  covenante  of  warranty,  la  a  good 
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witness  for  his  grantee,  who  has  never  been  in  possession  of  the  premises  under  the 
deed,  in  an  action  by  the  grantee  to  recover  the  possession  of  the  lands  conveyed ;  for 
a  &ilure  in  the  suit  could  not  subject  the  grantor  to  any  liabiKty  to  the  grantee.  He 
would  not  be  liable  on  his  covenant  of  warranty,  even  if  it  appeared  that  he  had  no  ti- 
tle when  he  conveyed,  his  liability  attaching  only  in  case  of  an  eviction  of  the  grantee 
after  obtaining  possessi'^n.  But  if  the  grantee  had  gone  into  possession  under  the  deed, 
and  an  actimi  had  been  brought  against  him  by  a  third  person  for  the  premises,  the 
grantor  could  not  have  been*  admitted  to  support  the  title  of  his  grantee.  (Jackson,  ex 
dem.  Montresor  v.  Rice,  9  Wend.  Rep.  180.)  So  where  tlie  grantor  covenanted  that 
he  had  good  right  to  sell  the  land,  and  to  warrant  the  same  against  all  persons  clairaing 
under  him,  in^an  action  brought  by  the  grantee  against  one  who  does  not  claim  under 
the  grantor,  he  is  an  admissible  witness  for  the  grantee,  not  Iiaving  covenanted  to  war- 
'  rant  the  land  against  those  not  claiming  under  him.  (Twambly  v.  Henley,  4  Mass.  R. 
441.  Gratz's  lesse  v.  Ewalt,  2  Binn.  95.  Cain's  lessee  t.  Kindersim,  id.  108.  Henry's 
lessee  V.  Morgan,  id.  500.)  So  with  warranty  against  himself  and  one  other.  (Swettzer's 
lessee  v.  Meese,  6  Biim.  500.)  So  wherever  tlie  grantor  is  not  bound  by  his  covenants, 
or  is  released  by  the  party  in  whose  favor  he  is  interested.  (Bridge  v.  Eggleston,  14 
Mass.  R.  345.)  So  where  the  grantor,  who  was  a  mere  trustee,  released  and  c<mveyed 
the  legal  estate  to  the  cestui  que  trust,  he  was  held  competent  to  estal^sh  ihe  title,  altho' 
his  deed  contained  words  of  implied  warranty.  (Shield's  lessee  v.  Buchanan,  3  Teates, 
319.)  The  father  was  received  to  prove  a  gift  by  him  to  his  son,  and  to  support  it 
against  the  claim  of  his  (the  father's)  creditors.  (Smith  v.  Littlejohn,  3  M'Cord, 
863.)  A  widow,  who  had  execi^ted  a  deed  with  her  husband,  is  a  competent  witness 
to  prove  that  the  deed  had  been  antedated ;  for,  if  antedated,  an  acknowledgment 
made  by  her  at  any  time  would  bar  her  right  to  dower ;  and  if  not  acknowledged,  her 
signing  was  no  bar,  so  that  neither  way  was  she  interested.  (Jackson,  ex  dem.  Gris- 
wold,  V.  Bard,  4  John.  Rep.  330.)  A  widow  is  a  competent  witness  for  the  plaintiff  in 
an  action  of  ejectment,  to  recover  the  possession  of  land  claimed  by  the  plaintiff  under 
her  husband,  though  she  be  entitled  to  dower  in  the  premises.  The  verdict  could  not 
be  given  in  evidence,  in  a  suit  brought  by  her  for  the  recoveiy  of  her  dower,  (id.  Jack- 
son, ex  dem.  Van  Dusen,  v.  Van  Dusen,  5  John.  Rep.  144.    Den,  ex  dem.  Beatty,  v. 

,  TayL  9.    PerBrackenridge,  J.  in  Sweitzer's  lesse  v.  Meese,  6  Binn.  505.)    A 

jud^Bent  debtor,  whose  goods  had  been  seized  and  sold  on  execution,  was  held  com- 
petent in  trespass  against  a  third  person  who  claimed  and  took  away  the  goods,  to  tes- 
tify for  the  plaintiff,  he  not  standing  in  the  relation  of  a  vendor,  and  the  record  being 
nb  evidence  for  or  against  him-  (Lothrop  v.  Muzzy,  5  GreenL  450.)  The  grantor  in 
a  quitrclaim  deed  is  a  competent  witness  for  the  grantee,  in  support  of  the  grantee's 
title.  (Jackson,  ex  dem.  Weidman,  v.  Hubble,  1  Cowen's  Rep.  613.  Jackson,  ex  dem. 
HoweQ,  V.  Delancey,  4  Cowen's  Rep.  437.  Cain's  lessee  v.  Henderson,  3  Binn.  108. 
BaiUot's  lessee  v.  Bowman,  id.  163,  n.  a.  Johnston's  lessee  v.  Eckart,  3  Yeates,  437. 
Dorsey  v.  Jackman,  1  Serg.  &  Rawle,  48.)  And  in  trespass,  q.  c.  f.  a  grantor  with 
warranty  is  competent  for  his  grantee,  the  plaintiff,  to  prove  the  trespass,  though 
the  defendant  justify  under  a  plea  of  right  to  the  freehold.  (Van  Nuys  v.  Ter- 
hune,  3  John.  Cas.  83.)  A  fiither  built  a  grist-mill  and  made  a  parol  ^  of  it  to 
his  sons,  who  took  possessioa  and  occupied  under  the  gift  They  brought  an  ac- 
tk>n  against  the  owners  of  a  mill  bebw  for  flowing  the  water  back  so  as  to  injure 
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iheir  miQ.  Held,  that  the  father  was  a  competent  witness  in  such  action  for  the 
80DS,  on  the  ground  that  he  was  not  entitled  to  any  part  of  the  damages  recover- 
ed in  this  action.  Held,  also,  that  the  miller  who  attended  the  mill,  receiving  half 
the  toUs  for  his  compensation,  was  a  competent  witness  for  the  sons,  for  the  same 
reason.  (Stiles  v.  Hooker,  7  Cowen's  Rep.  366.)  To  the  latter  point,  see  Sumner 
V.  Tileston,  (7  JPick.  Rep.  198.)  In  assumpsit  fbr  work  and  labor,  a  witness  is  com« 
petent  fbr  the  defendant  to  prove  that  he,  the  witness,  was  the  person  employed  by  tlie 
defendant  to  do  the  lyork,  and  not  the  plaintiff;  and  this  though  the  witness'  (a  bank- 
rupt) assignees  Have  received  the  money  of  the  defendant ;  for  the  record  will  not  be 
evidence  in  an  action  to  recover  the  money  of  the  assignees.  (Wilson  v.  GallatJy,  3  Carr. 
&  Payne,  467.)  D.  having  purchased  lands  of  R.  fbr  which  he  had  not  paid,  sold 
part  of  the  land  to  W.,  from  whom  he  took  two^  mortgages  of  equal  date  fbr  parts  of 
the  consideration,  intending  that  one  of  the  mortgages  should  be  assigned  to  R.  to  se- 
cure the  original  consideration  of  the  land,  and  that  it  should  have  priority,  pursuant 
to  an  arrangement  between  R.  and  D.  when  the  former  conveyed.  The  mortgages 
were  registered  concurrently ;  but  the  one  intended  for  R.  was  first  assigned  to  him, 
and  afterwards  the  other  was  assigned  to  S.  in  good  faith  for  full  value.  Held,  that  in 
a  suit  by  R.  against  S.  to  enforce  the  priority  of  the  mortgage  assigned  to  R.,  D.  was 
a  comxKtent  witness  for  him.  (Stafford  v.  Van  Rensselaer,  9  Cowen's  Rep.  SI 6.)  The 
alleged  assignee  of  the  plaintiff,  of  a  pre-emption  warrant  in  Kentucky,  is  a  competent 
witness  for  the  plaintiff,  to  prove  that  the  witness  never  was  entitled  to  tlie  lafid  in  con- 
troversy, and  had  never  made  an  assignment  of  the  survey  purporting  to  have  been 
made  by  him.  (Wilson  v.  Speed,  3  Cranch,  283.)  One  of  two  lessees,  af\er  tlie  ex- 
piration of  the  term,  is  a  competent  witness  for  the  landlord,  to  prove  that  the  witness 
had  no  beneficial  interest  in  the  lease,  but  joined  in  its  execution  merely  as  a  surety  for 
the  payment  of  the  rent  by  the  co-lessee,  who  took  possession  under  the  lease  and  oc- 
cupied during  the  term,  and  that  the  witness  had  never  occupied  the  premises.  (Jones 
V.  Clark,  30  John.  Rep.  51.)  Held  in  assumpsit  for  use  and  occupation  by  the  land- 
lord against  the  real  tenant,  who  held  over  under  an  agreement  to  continue  at  the  same  - 
rent  for  which  the  witness  was  surety.  A  tenant  who  has  fully  executed  the  trust,  and 
re-conveyed  the  estate  to  the  cestui  que  trusf,  is  a  competent  witness  to  prove  the  loss 
of  the  trust  deed,  in  an  action  brought  by  the  cestui  que  trust  against  a  third  person. 
(Bayard's  lessee  v.  Ryerson,  (C.  C.  U.  S.  N.  J.  April,  1820,  M.  S.)  N.  B.— In  New- 
York  and  some  other  states,  this  question  cannot  arise ;  for  a  parly  may  prove  the  loss 
of  his  own  paper ;  a  fortiori  a  tliird  person,  though  interested.  An  executor  who  has 
accepted  the  trust  and  acted  under  the  will,  but  derives  no  beneficial  interest  under  it, 
18  a  competent  witness  to  establish  it.  (Comstock  v.  Hadlyne  Ecclesiastical  Society, 
8  Conn.  Rep.  254.)  Where  the  plaintiff  entrusted  the  defendant  with  a  sum  of  mon- 
ey, which  he  promised  to  account  for  and  pay  over  to  the  plaintiff's  daughter,  but 
which  he  neglected  to  do,  it  was  held  that  the  husband  of  the  daughter  was  compe- 
tent to  testify  for  the  plaintiff,  in  an  action  to  recover  the  money.  (Jackson  v.  Mayo, 
11  Mass.  Rep.  147.)  Where  A.  and  B.  signed  a  joint  note  to  C.  for  goods  sokl  to  A., 
who  brought  an  action  against  C.  for  an  alleged  deficiency  in  the  goods,  B.  was  heki 
competent  to  prove  that  he  signed  the  note  as  surety  only,  and  not  as  partner ;  for,  the 
note  not  being  in  question,  he  had  no  interest  in  the  event  of  the  suit.  (Hopkins  v. 
Smith,  11  John.  Rep.  161.)    A  joint  maker  of  a  plromissory  note,  who  signed  as  sure- 
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ty  merely,  is  a  competent  witnesB  far  the  other  joint  maker,  in  an  action  against  him 
by  tlie  payee ;  for  being  a  surety,  lie  cannot  be  compelled  to  contribute,  if  the  plaintiff 
should  recover ;  and  the  verdict  could  not  be  used  in  evidence  in  an  action  asaiost  him. 
(Fox  ▼.  Wiiitney,  16  Mass.  Rep.  118.)    Where  a  note  or  bill  is  specially  endorsed,  to 
be  at  the  risk  of  tlie  endoraee,  the  endorser,  not  being  responsible  on  his  endorsement, 
is  an  admissible  witness  for'  the  endorsee ;  as  where  he  endorsed  it  tlius :  **  J.  H., 
agent;"  (Mott  v.  Hicks,  1  Co  wen's  Rep.  513 ;)  d^  thus :  "  For  value  received,  I  order 
the  contents  of  this  note  to  be  paid  to  M.  R.,  at  his  own  risk ;"  (Rice  v.  Steams,  S 
Mass.  Rep.  236 ;)  or  thus :  ^  Pay  J.  B.  or  order,  without  recourse  to  us.*'  (Barker  ▼. 
Prentiss,  6  Mass.  Rep.  430.)   Where  a  note  was  made  to  J.  H.  or  order,  who  endors- 
ed it  thus,  ^  J.  H.,  agent,"  though  notliing  appeared  to  sliew  that  he  was  in  fact  agent, 
it  was  held  that  he  was  not  liable  as  endorser;  tliat  it  was  a  special  endorsement,  and 
equivalent  to  declaring  that  the  note'should  be  at  the  risk  of  tlie  endorsee ;  and  there- 
fore he  was  a  competent  witness  for  his  endorsee,  in  an  action  by  him  against  the  ma- 
ker;   And  one  W.  H.  having  agreed  with  M.  (the  endorsee)  that  if  he  would  endorse 
the  note  to  R.,  he,  (W.  H.)  on  receiving  certain  glass  of  the  makers,  would  deliver  the 
same  to  M.  to  hold  as  an  indemnity  for  his  endorsement,  and  M.  having  endorsed  the 
note  accordin^y ;  in  a  suit  by  M.  against  W.  H.  upon  tlie  guaranty,  it  was  held  that 
J.  H.  not  being  liable  as  endorser,  was  a  competent  witness  for  M. ;  but  if  he  had  been 
liable  as  endorser,  he  would  not  have  been  competent  in  either  case ;  for,  in  the  first 
case,  if  his  endorsee  should  fail  in  his  suit  against  the  makers,  he  would  be  liable  on  his 
endorsement ;  and  in  the  latter,  he  would  not  be  indifferent  between  M.  and  W.  EL, 
on  the  ground  that  W.  H.  was  a  surety,  and  entitled  to  stand  in  the  place  of  M.,  on 
paying  the  debt,  and  he  would  thus  be  liable  to  one  of  them,  at  all  events ;  for  W.  H. 
wouki  only  be  liable  upon  the  condition  of  receiving  the  glass,  as  a  fund  for  the  pay- 
ment of  the  note,  which  would  bar  a  recovery  by  him  against  J.  H.    He,  the  witness^ 
therefore,  could  not  be  liable  to  W.  H.  in  any  event ;  but  his  liability  to  M.  in  case  M. 
should  fail  in  his  recovery  against  W.  H.,  would  be  direct  and  certain.  (Mott  v.  Hicks, 
1  Co  wen's  Rep.  513.)    In  an  action  against  the  owners  of  a  vessel  for  unskilful  stow- 
age of  a  cargo  by  the  mariners,  the  master  and  mariners  are  competent  witnesses  for 
the  owners.   The  master  was  released  by  the  owners,  but  the  mariners  were  not  (Ar- 
nold V.  Anderson,  3  Yeates,  93.)    Quere.   See  post,  56.    The  master  of  a  vessel,  by 
whom  stores  had  been  purchased,  and  against  whom  an  action  was  depending  for  the 
price,  was  held  to  be  a  competent  witness  to  prove  the  sale  and  delivery,  in  an  action 
against  tiie  owner  of  the  vessel    (M'lndoe  v.  Lunt,  1  Browne,  85.)    In  an  actk>n  on 
a  policy  of  insurance,  the  master  of  the  ship  owning  part  of  the  cargo,  which  was  in- 
sured by  other  underwriters,  who'  refused  to  pay  until  tiie  determination  of  this  suit, 
was  sworn  on  his  wrire  dire,  and  declaring  himself  disinterested,  was  admitted  as  a  wit- 
ness.   (Wallace  V.  Child,  1  DaU.  7.)    Where  the  defendant  had  claimed  and  received 
a  sum  of  money  from  the  owner  of  a  vessel,  as  having  been  shipped  in  the  vessel  o/T 
which  the  plaintiff  was  master,  which  sum  the  plaintiff  subsequently  reimbursed  the 
owner,  and  brought  his  action  against  the  defendant,  on  the  ground  that  the  money 
had  never  been  shipped  in  the  vessel,  nor  received  by  the  plaintiff;  it  was  held,  that 
the  owner  was  a  competent  witness  for  the  pkiintiff;  for  although  the  owner  of  a  ves- 
sel is  liable  in  the  first  instance  for  the  default  of  the  master,  yet,  having  paid  the  mon- 
ey claimed  by  the  defendant,  he  was  no  longer  liable  to  him ;  and  the  master,  having 
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voluntarily  reimbursed  the  money  to  the  owner,  had  no  claim  upon  him.  He  must  be 
eonsidered  as  having  acted  as  the  agent  of  the  master,  who,  by  the  payment  of  the 
money,  had  recognized  his  acts,  and  discharged  him  from  all  responsibility  and  from 
an  interest,  either  as  a  party  or  witness.  (Cortes  v.  Billings,  1  John.  Gas.  370.)  Ao- 
tian  against  the  de&ndant  as  an  underwriter  on  a  valued  policy  of  insurance,  efiected 
on  goods  shipped  on  board  a  vessel  which  was  captured  on  her  passage.  To  prove 
the  loss  and  the  other  facts,  the  plaintiff  offered  the  deposition  of  one  of  the  joint  own- 
ers of  the  vessel,  which  was  objected  to  by  the  defendant  on  two  grounds :  first,  that 
this  being  a  valued  policy,  it  was  to  be  presumed  that  ,tbe  freight  was  included  in  the 
insurance,  and  therelbre  the  witness  was  interested ;  second,  that  he  was  interested  to 
fix  the  loss  on  the  underwriters,  in  order  to  get  rid  of  the  obligation  imposed  on  him  by 
the  ImH  of  lading,  to  deliver  the  goods  at  the  port  By  the  court.  There  is  nothing  in 
the  first  objection,  because,  whether  the  freight  was  covered  by  the  policy  or  not,  the 
witness  has  no  interest  in  the  recovery  of  the  plaintiff  or  his  feihue,  since,  if  he  has  in- 
sured tiie  fireigfat,  his  right  to  recover  cannot  be  affected.  As  to  the  second,  should  the 
plaintiff  sue  the  owners  on  the  bill  of  lading,  the  verdict  would  not  be  evidence  in  &vor 
of  the  owners.  (Ruan  v.  Gardner,  1  Wash.  G.  C.  Rep.  145.)  So  the  captain  is  com- 
petent for  the  same  purpose.  (Hicks  v.  Fitzsimmons,  1  Wash.  C.  C.  R.  379.)  Where 
an  agent  effected  a  policy  of  insurance  Sot  the  plaintiff  in  his  own  name,  on  goods  siiip- 
ped  on  board  a  vessel  which  was  captured  on  her  passage,  and  being  examined  on  the 
wrire  dirty  said  he  had  no  interest  in  the  event  of  the  cause,  he  was  recived  to  testify. 
(Roan  y.  Gardner,  1  Wash.  G.  G.  Rep.  145.)  Where  a  broker  lent  money  and  took  a 
check  for  his  principal,  including  his  commissions  in  the  check,  he  was  held  a  compe- 
tent witness  for  the  principal  in  an  action  on  the  check.  The  recovery  or  failure  of  the 
plaintiff  would  not  affect  Hxe  claim  of  the  Inroker  on  him  for  the  commissions.  (Mau- 
ran  v.  Lamb,  7  Gowen's  Rep.  174.)  The  authorized  agent  of  the  plaintiffs  contract- 
ed with  the  defendant,  but  without  disck)sing  the  names  of  his  principals,  for  a  quanti- 
ty of  goods  fisr  the  plaintifis,' who  brought  this  action  against  the  defendants  for  the 
non-delivery  x£  the  goods.  Heki,  that  the  agent  had  no  interest,  the  plainti£&  (his 
principab)  having  afiirmed  the  contract ;  and  he  was  therefore  admitted  to  testify  for 
the  pbintifib.  (Sewall  v.  Fitch,  8  Gowen's  Rep.  315.)  A  consignee  of  goods,  refus- 
ing to  receive  them  on  his  own  account,  and  aflerwards  selling  them  as  agent  for  the 
consignorB,  is  a  competent  witness  for  the  consignors,  in  an  action  by  them  against  the 
purchasers  for  the' price  of  the  goods  sold,  although  he  have  endorsed  the  bill  of  lading 
blank ;  especially  if  the  plaintifife,  in  their  declaration,  should  admit  him  to  be  agent  in 
the  sale  of  the  goods ;  for,  in  that  case,  they  could  not  afterwards  have  recourse  to  him 
as  the  purchaser.  (Brown  v.  Babcock,  3  Mass.  Rep.  39.)  Goods  were  consigned  to 
W.,  an  auctioneer,  to  seL  He  sold  the  goods  to  the  defendant,  and  committed  them 
to  the  care  of  the  plaintiff  to  be  delivered  to  the  defendant  on  his  performing  certain 
oonditionB.  The  defendant,  by  artifice  and  without  performing  the  conditk>ns,  obtain- 
ed the  possession.  Heki,  that  the  auctioneer  might  be  a  witness  for  the  plaintiff  in  an 
action  for  the  goods.  It  was  admitted  by  the  court  tiiat  |he  auctioneer  was  liable  to 
the  owner  of  the  goods ;  but  they  said  that  the  plaintiff  and  defendant  were  equaUy  lia- 
bta  to  the  auctioneer ;  the  former  for  having  parted  with  the  goods  contrary  to  his  in- 
structacHiB,  and  the  kitter  because  the  auctioneer  had  still  the  right  of  property,  the  prop* 
crtf  not  having  been  changed  by  the  fraudulent  possession  of  the  defendants ;  and  the 
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auctioneer  was  wholly  unconcerned  in  aoy  suit  between  the  preaent  parties.  (Harris  ▼. 
Smith,  3  Seig.  &  Ua  wle,  30.)  In  N.  York,  an  attorney  who  appears  for  a  party  in  a  jus- 
tice's court,  is  a  competent  witness  to  prove  his  authority,  if  by  parol ;  and  to  prove  its 
execution,  if  in  writing.  (Caniff  v.  Myers,  1 5  John.  R.  246.  Gaul  v.  Groat,  1  Cowen's  R. 
113.  Tullock  V.  Cunningham,  id.  d56.)  An  attorney  who  endorsed  an  original  writ,  ac- 
cording to  the  practice  in  Massachusetts,  tho'  liable  for  costs,  is  a  competent  witness  for 
the  original  plaintifl,  in  the  trial  of  the  action  on  a  writ  of  review ;  for  the  liability  of 
the  endorser  of  the  original  writ  cannot  be  affected  by  any  judgment  on  a  writ  df  re- 
view which  he  did  not  endorse.  (Ely  v.  Forward,  7  Mass.  Rep.  ^.)  So,  where  tliere 
are  cross  actions,  the  endorser  of  the  writ  in  one  action  maybe  a  witness  for  the  party 
for  wliom  he  endorsed  when  defendant  in  the  cross  suit,   (id.)    S.  and  T.  being  con- 
nected as  partners  in  a  contract,  T.  sold  out  his  interest  in  the  contract  to  S.  and  sub- 
sequently acted  as  the  agent  of  S.,  receiving  an  allowance  of  two  dollars  a  day  for  his 
services.    It  was  held,  in  an  action  in  whicli  S.  was  plaintiff,  growing  out  of  this  con- 
tract, that  T.  was  a  competent  witness  for  S.,  having  parted  with  all  his  interest  in  the 
contract.  (Smith  v.  Allen,  18  John.  Rep.  345.  Clarkson  v.  Carter,  3  Cowen's  Rep.  84.) 
A  partner  is  a  competent  witness  for  his  copartner,  in  an  action  to  recover  a  penalty 
for  the  violation  of  a  penal  statute ;  thus,  the  society  of  Shakers,  although  they  are 
partners  in  interest,  as  to  their  concerns  as  a  religious  community,  yet  that  copartner- 
ship cannot  extend  to  such  a  case,  and  therefore  any  member  would  be  admissible  to 
testify  for  another  in  a  penal  action.    (Wells  v.  Lane,  8  Jojm.  Rep.  463.)    So  a  stock- 
holder in  a  bank,  who  has  assigned  lus  stock,  is  a  competent  witness  for  the  bank,  al- 
though a  provision  in  the  cliarter,  requiring  a  transfer  to  be  recorded  in  the  books  of 
the  bank,  and  all  debts  due  from  the  vendor  to  the  bank  to  be  paid,  before  such  trans- 
fer shall  be  valid,  has  not  been  complied  with.  This  provision  being  intended  solely  for 
the  benefit  of  the  bank,  the  sale  is  valid  as  between  the  vendor  and  vendee.    (Utica 
Bonk  v.^Smalley,  2  Cowen's  Rep.  770.    Utica  Ins.  Co.  v.  Caldwell,  3  Wend.  Rep.  296, 
S.  P.)   In  an  action  of  assumpsit,  grounded  not  on  a  promise  to  the  piaintiff's  partner, 
nor  to  the  partnership,  nor  on  any  implied  promise  resulting  fix>m  the  copartnerships 
but  upon  the  express  promise  of  the  defendant  to  the  plaintifi^  the  partner  k  a  compe- 
tent witness.  Thus,,  where  A.  and  B.  were  jointly  interested  in  an  adventure  on  board 
a  ship,  which  adventure  was  consigned  to  tlie  master  for  sales  and  returns,  B.  not  being 
known  to  the  master  as  a  partner  at  the  time  of  the  shipment ;  and  aller  the  ship's  de- 
parture, A.  and  B.  had  agreed  to  sever  their  interest  in  the  adventure,  and  A.  had  giv- 
en a  written  direction  to  the  master  to  account  with  B.  for  a  moiety,  and  upon  the 
ship's  return,  B.  showed  tlie  written  direction  to  the  master  and  demanded  payment  of 
him,  who  promised  B.  to  pay  him  a  moiety  of  the  proceeds,  if  it  belonged  tp  lum ;  in 
an  action  of  assumpsit  by  B.  against  the  master  for  the  moiety,  founded  on  this  exprean 
p«x>mise,  it  was  held  that  A.  was  a  competent  witness  for  B.  to  prove  the  parmerahip, 
and  their  agreement  to  sever  their  interest,  and  also  the  master's  confession  of  the 
amount  of  the  profits  of  the  adventure.  (Austin  v.  Walsh,  2  Mass.  Rep.  401.)  Wher« 
a  part  owner  of  goods,  which  were  attached  as  the  property  of  a  third  person,  sokl  Iua 
share  to  the  other  part  owner  while  they  were  under  attachment,  who  brought  an  ac- 
tion against  the  attaching  officer  for  the  goods,  it  was  held  that  the  former  was  a  ocm-. 
petent  witnes  for  the  plaintiff  to  prove  his  title  in  the  property.    (Smith  V.  Dennie,  4 
Pick.  Rep.  262.)    A  dormant  partner  who,  before  the  commencement  of  the  maU  haa 
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«old  to  hie  copartner  a1]  bis  interest  in  the  subject  matter  of  the  suit,  is  a  oompeteDt  wit- 
ness for  the  oopartDer.  Thus,  wiiere  A.  sold  to  C.  a  quantity  of  flour,  of  wliich  sale  a 
memorandum  was  made>  and  the  purchaser  afterwards  refused  to  pay  for  the  flour  and 
take  it  away,  on  which  A.  sold  it  to  another  at  a  less  price,  and  brought  his  action  for 
the  diflerence ;  B.,  who«  at  the  time  of  the  sale,  was  jointly  interested  with  the  plaintiff 
in  the  flour,  but  sold  his  interest  in  it  to  tlie  plaintifl*  before  the  commencement  of  the  suit, 
was  held  admissible  for  the  plaintiiT.  (Clarkson  v.  Carter,  3  Cowen's  Rep.  84  )  Where 
nn  attorney  had  collected  a  debt,  in  a  suit  against  him  by  his  client  for  the  money,  the 
debtor  was  admitted  to  prove  payment  to  the  attorney.  (Gifford  v.  Coffin,  5  Pick.  R. 
447.)  So,  in  an  action  by  a  surety  against  the  coHsurety  for  contribution,  it  was  held 
that  the  principal  debtor  had  no  concern  in  the  eontroTersies  of  the  fliseties  between 
themselves,  and  was  therefore  competent  to  prove  a  settlement  between  them  as  to  the 
debt  of  the  prineipai.  (Leavenworth  v«  Pope,  M  Pick.  R.  419.)  In  an  action  by  the  assign 
nees  of  B.,^  discharged  bankrupt,  to  recover  a  debt  due  B.,  it  appeared  that  As,  who 
was  offered  by  the  assignees  as  a  witness,  had  pioved  a  debt  due  him  under  the  com- 
mMon  against  B. ;  that  A.  had  been  subsequently  dischaiged  under  a  commi8sk>n  of 
^lankrupt^,  and  that  his  estate  would  not  pay  more  than  35  per  cent  on  the  amount 
ofhisdebts.  Held,  that  his  interest  depending  on  there  remaining  a  surplus  of  bis  ee- 
tele  aAer  the  payment  of  his  debts,  was  loo  remote  and  contingent  to  affisct  his  compe- 
tency. (PlMeniz  V.  The  assignees  of  Ingraham,  6  John.  Rep.  413.)  But  it  would  have 
been  (^herwiie,ifhJB  estate  had  not  been  assigned  and  he  discharged;  for  in  that  case 
he  would  have  had  adirect  interest  to  increase  the  fund  for  the  payment  of  B.'s  debtiu 
(idb)  A  creditor  of  a  bankrupt  is  a  competent  witness  to  prove  his  debt  in  an  action 
between  third  persons,  in  the  event  of  which  he  is  not  interested;  as  where,  in  a  real 
action,  the  tenant  claimed  under  a  sale  by  the  assignee  of  a  bankrupt,  the  creditor, 
on  whose  debt  the  commission  of  baniorupitey  was  awarded,  was  held  to  be  a  compe- 
tent witness  to  prove  his  debt,  in  order  to  support  the  commission.  (Farrington  v. 
Farrington,  4  Mass.  Rep.  987.)  A  creditor  in  a  domestic  attachment,  wherein  the  cred<- 
itors  have  sold  and  conveyed  lands  to  another  creditor  under  the  attachment>  and  sub- 
-  ecribed  a  receipt  for  the  consideration  m<mey,  may  be  a  witness  in  ejectment  by  the 
other  creditors  to  show  that  a  former  sale  of  the  same  lands  by  the  debtor  was  fraud- 
ulent (Erb  V.  Underwood,  3  Yeates,  173.)  Held,  though  the  witness  declared,  that 
km  receiving  of  the  money  due  to  him  depended  on  the  success  of  the  ejectment  suit 
i^uffire.  In  ejectment,  one  who  hekl  an  unsatisfied  judgment  against  the  plaintiff^'s  in- 
iestate,  and  had  taken  out  a  $eirefatia»,  which  had  been  served  on  the  tenants  of  the 
land  in  dispute,  was  hekl  to  be  a  competent  witness  for  the.  plaintiff*,  it  appearing  that 
the  personal  property  was  much  more  than  sufficient  to  pay  the  debt,  and  there  being 
no  proof  how  the  estate  had  been  administered.  But  if  it  had  dearly  ^ppepred  that 
the  payment  of  his  debt  depended  on  ffie  ptaintifi^'s  recovery,  as  thi^t  there  was  no  Qtb* 
er  pixiperty  except  the  knd  in  dispute  for  the  payment  of  his  debt,  tf  teeiiu  he  would 
have  been  incompetent  (Toust  v.  Martin,  3  Serg.  &  Ra^)e,  49S.)  In  an  action  pii 
itm^  brought  to  recover  the  excess  of  interest  above  the  legal  rate,  the  borrower,  hav« 
ing  returned  the  kian,  and  the  agreement  having  lieen  cancelledy  ia  «dinisiil4e  for  the 
plaintifi'  to  prove  the  usury.  (Pettingall  Vi  Qrown»  1  Cain.  Rep.  168 ;  and  see  Com- 
monwealth v.  iVoet,  5  Mass.  Rep,  5%)  In  Pennsylvania,  it  \^  b^Q  hekl  ttwt  9t  wit« 
Vol.  I.*  H 
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Dees,  who  is  liable  to  an  action  by  the  party  for  whom  he  is  called,  in  case  he  should 
not  recover,  but  whd  is  protected  from  such  action  by  ihe  statute  of  limitations,  is  com- 
petent (Ludlow  V.  Union  Ins.  Ca,  2  Serg.  &  Rawle,  119.)  It  was  objected  in  tliis 
case,  that  the  statute  of  limitations  was  not  an  extinguishment  of  the  cause  of  action 
against  the  witness,  and  he  consequently  remained  liable  and  interested.  But,  per 
Tilghman,  C.  J.  "  Tnie,  it  is  not  an  extinguishment,  but  it  puts  it  in  the  witness'  pow- 
er to  defeat  it,  and  that  is  sufficient  to  take  off  hia  interest  If  a  witness  is  interested, 
and  the  party  who  produces  him  ofiers  a  release,  which  the  witness  refuses  to  accept, 
his  interest  is  no  longer  an  objection,  because  it  is  owing  to  himself  that  he  remains  in- 
terested. On  the  same  principle,  he  ought  not  to  be  Tendered  incompetent  by  liability 
to  an  action  which  he  has  the  means  of  defeating;  there  is  no  reason  to  suppose  that 
his  testimony  will  be  influenced  by  the  fear  of  such  an  action."  F.  S.  conveyed  all  his 
real  estate  to  the  plaintiffs,  and  aflerwards  made  his  will,  in -which  he  bequeathed  a 
legacy  to  M.  S.,  payable  out  of  his  real  estate  by  the  plaintiff.  This  action  was  brought 
by  the  grantees,  to  obtain  possession  of  the  lands  which  were  in  the  possession  of  the 
defendant,  who,  on  the  trial,  offered  M.  S.  to  prove  tlie  conveyance  to  the  plaintiff 
fVaudulent,  and  to  have  been  unfairly  obtained.  Held,  that  she  was  competent,  as  on 
examination  of  the  will,  it  appeared  evidently  to  have  been  predicated  on  the  supposi- 
tion that  the  deeds  were  valid,  and  that  the  legacy  to  the  witness  could  amount  to  no 
more  than  a  recommendation,  which  was  not  binding  on  the  plaintiff.  (Shultz's  lessee 
y.  Hahn,  4  Teates,  399.)  Note. — The  objection  was  that  the  witness  was  interested 
in  setting  aside  the  deed,  so  as  to  let  in  her  legacy  upon  the  land; 
'  See  also  the  foDowing  cases :  Porter  v.  M'Clure,  1  Hayw.  860 ;  Jaoobson  ▼.  Fooa- 
tain,  3  John.  Rep.  170 ;  and  Bridge  v.  M'Lane,  3  Mass.  Rep.  530. 


NOTE  94— p.  56. 


That  to  disqualify  the  witness,  the  verdict  must  be  directly  evidence  against  him, 
and  not  indirectly  through  another;  see  Clark  v.  Lucas,  1  Carr.  &  Payne,  156,  and 
per  Best,  C.  J.  in  Radbum  v.  Morris,  1  Mo.  &  Payne,  653, 4,  also  cited  ante,  note  88 
to  p.  53. 

On  this  general  principle  it  is  that  a  grantor  or  vendor  who  has  conveyed  or  sold 
with  express  or  implied  warranty,  is  not  competent  for  his  grantee  or  vendee  to  sup- 
port the  title.  (Jackson,  ex  dem.  Caldwell,  v.  Hellenbeek,  3  John.  Rep.  994.  Bwifl 
V.  Dean,  6  id.  533.  Moon  v.  Campbell,  1  Munf.  600.  Abby  v.  Goodrich,  3  Day,  488. 
Heermance  v.  Vernoy,  6  John.  Rep.  5.) 


NOTE  95— p.  56. 


tn  an  action  against  the  defendant  for  so  pulling  down  one  of  her  own  bouses  tliat 
the  plaintiff's  house  was  injured,  held  that  the  defendant's  arcliitect,  retained  to  per- 
form the  work,  was  incompetent  for  her  to  prove  that  the  injuiy  was  not  occasioned 
by  his  own  work.  (Flanagan  v.  Drake,  3  Pox  &  Smith,  300.)  So  the  ^soacbman,  m. 
an  action  against  another  for  an  injury  done  byit  cart  to  the  coach  while  the  ^eoach- 


Bkect.  10  Qf^  J^aiure  of  the  bUerest  which  DU^ua^.  lOY 

TftMi  iB  driving,  is  not  a  competent  witness  fbr  the  plaintifft  X^^i™^^  v*  Coatsworth, 
1  Carr.  &  Payne,  511.)  So  a  pilot  is  not  competent  for  the  captain  of  a  steam-boat, 
sued  fbr  running  down  a  barge,  tlie  pilot  steering  at  the  time  of  the  accident,  though 
the  captain  was  on  board.  (Hawkins  v.  Finlayson,  3  Carr.  &  Payne,  305.)  The  guard 
of  a  coach  is  not  competent  fbr  the  proprietors,  sued  for  mismanaging  it  so  that  the 
plaintiff  was  struck  by  the  luggage.  (Whitamore  v.  Waterhouse,  4  Carr.  &  Payne, 
383.)  So  the  bailee  of  goods,  levied  upon  by  execution  against  him,  is  not  competent 
fi>r  the  bailor  in  an  action  agamst  the  sherifil  (Pleasants  v.  Rose,  2  Mart  LouisiaDa 
Rep.  114.) 

Where  a  vessel  was  seized  fbr  a  violation  of  the  non-importation  act  of  March  Ist, 
1809,  chap.  91,  and  there  were  strong  circumstances  to  induce  a  presumption  that  the 
master  was  privy  to  the  illegal  importation  of  the  goods  which  were  found  concealed 
on  board  the  vessel,  it  was  held  tliat  he  was  not  a  competent  witness  for  the  owners  of 
the  vessel,  to  prove  his  ignorance  of  the  goods  being  on  board.  He  had  a  direct  inter- 
est to  prevent  a  forfeiture,  occasioned  by  iiis  own  illegal  conduct ;  for  the  decree  of 
condemnation  would  be  good  evidence  in  a  suit  brought  against  him  by  the  owners. 
(The  Hope,  2  GaUison,  48.) 

But  the  mate  is  a  witness  fbr  tlie  master,  in  an  action  or  re-convention  by  the  own- 
er agiinst  the  latter  for  negligence ;  for  the  mate  is  not  the  servant  of  the  master  in 
such  sense  as  shall  exclude  him  from  testifying.  He  is  rather,  like  tlie  master,  a  ser- 
vant to  the  owner.    (Jordan  v.  White,  4  Mart  Lou.  Rep.  N.  8.  385.) 

A  distinction  was  taken  in  Flanagan  v.  Drake,  (2  Fox  &  Smith,  200,  205,  6,  by 
Bushe,  C.  J.)  by  which  these  cases  are  reconciled  to  those  mentioned  ante,  note  84  to 
a  47 :  viz.  Where  the  defendant's  servants  commit  a  trespass  by  his  command,  they  are 
competent  witnesses  for  him,  they  tlien  being  joint  trespassers  with  him ;  otherwise 
where,  being  retained  by  him  generally  to  do  his  lawful  work,  tliey  negligently  or  in- 
judiciously commit  an  injury  not  authorized  by  him.  In  the  last  case  they  are  liable 
over  to  him,  and  therefore  are  not  competent ;  for  they  are  called  to  disprove  the  very 
negligence  against  which  they  undertook.  See  post,  130  and  131  of  the  text,  and  note 
d49  to  the  latter  page. 


NOTE  96— p.  si. 

Brant,  ex  dem.  Van  Cortlandt^  v.  Pyckman,  1  John.  Cak  276.  Jackson,  ez  den. 
Vandenburgh,  12  John.  Rep.  246. 

So  in  a  hypothecaty  action  to  prove  and  obtain  a  judgment  (br  a  debt  secured  by 
m  mortgage,  though  the  proceeding  be  not  direcUy  against  the  premises,  yet  one  claim- 
ing an  interest  in  them  is  not  competent  for  the  defendant  By  the  civil  code,  the  judg- 
ment would  be  evidence  against  the  witness.  X^eeves  t.  Burton,  6  Mart  Lou.  Rep, 
N.  S.  283.) 


NOTE  97— p.  66. 

A  grantor,  whope  4eed  is  set  up  by  the  defendant  in  ejectment,  is  not  competent  for 
tbe  plaintiff  to  prove  it  fraudulent,  when,  by  avoiding  the  deed,  tl^e  recoveiy  of  the 
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plaintiff  will  enure  to  the  common  benefit  of  the  plaintiff  and  witness ;  as  where,  by  de* 
feating  the  deed,  the  grantor  would  be  tenant  in  common  with  the  plaintiff  of  one  half 
of  the  premises  claimed ;  for  the  verdict  would  be  conclusive  in  an  action  for  mesne 
profits,  to  a  share  of  which  the  witness  would  be  entitled.  (Jackson,  ex  dem.  Hunger- 
ford,  V.  Elaton,  30  John.  Rep.  478.)  A.  sold  a  negro  to  B.  and  took  his  note  with  C, 
as  security  for  part  of  the  pnrchase  money.  Judgment  was  obtained  on  the  liote,  but 
it  was  not  satisfied ;  the  court  held,  that  in  an  action  by  B.  against  A.  fiir  a  fraud  in 
the  sale  of  the  negro,  C.  was  an  incompetent  witness ;  for  the  judgment  which  he  was 
.  sworn  to  obtain  would  come  in  as  a  set  off,  on  motion  against  the  former  i^aintiff  in 
favor  of  him  and  his  principal  (M'Call  v.  Smith,  3  M'Cord,  875.)  Quere.  Was 
not  the  surety's  interest  balanced  ?  If  he  was  compeDed  to  pay,  he  would  have  a  reme^ 
dy  over  for  the  debt  and  all  costs.  It  was  said  in  this  case  that  it  is  not  necessary,  to 
render  a  witness  incompetent,  that  he  should  have  a  direct  and  immediate  interest  in 
the  event  of  the  suit.  If  he  is  to  derive  any  advantage  from  it,  it  is  enough.  Although 
it  be  consequential  only,  he  cannot  be  sworn.  On  an  issue  to  try  the  right  of  property 
between  the  garnishee  in  a  foreign  attachment  and  the  attaching  creditors,  any  of  the 
latter  are  not  competent  witnesses,  though  they  assign  or  release  their  claims ;  for  the 
record  will  be  evidence  for  or  against  them  in  an  action  for  a  wrongful  attachment 
(Forretier  v.  Guerrineau's  creditors,  1  M'Cord,  304.)  In  assumpsit  by  the  holder  of 
a  promissory  note,  payable  to  F.  or  bearer,  against  tlie  maker.  The  plaintiff  caUed  F., 
the  payee  of  the  note,  as  a  witness  to  prove  the  execution  of  tlie  note.  Bemg  objected 
to  by  the  defendant,  he  stated  that  he  transferred  the  note  to  one  Cummings,  in  pay- 
ment for  a  pair  of  horses,  but  at  the  risk  of  Cummings  as  to  tlie  solvency  of  the  maker, 
^d  that  he  had  no  interest  in  the  suit  Held,  that  the  witness  was  responsible  upon 
an  implied  warranty  that  the  note  was  not  forged.  He  therefore  had  a  direct  interest 
in  establishing  the  fact  he  was  called  to  prove ;  for,  by  obtaining  a  verdict  for  the 
plaintiff  on  the  plea  of  non^^iSiumpsU,  he  protected  himself  against  his  own  warranty. 
(Herrick  v.  Whitney,  15  John.  Rep.  240.  See  Shaver  v.  Ehle,  16  John.  Rep,  201  ;  and 
Murray  v.  Judah,  6  Cowen'rRep.  484.)  But  afler  the  execution  of  tlie  note  has  been 
proved  by  other  testimony,  he  is  competent  (Williams  v.  Matthews,  3  Cowen's  Rep. 
ib%,  Baskins  v.  Wilson,  6  Cowen's  Rep.  471.)  So,  if  he  have  been  discharged  from 
bis  debts  under  an  insolvent  law,  he  is  thereby  discharged  from  liability  on  his  implied 
warranty,  and  is  competent    (Murray  v,  Judah,  6  Cowen's  Rep.  484.) 


NOTE  98— p.  57. 


Where,  in  an  action  of  trespass,  the  defence  set  up  was,  that  the  toeui  in  qu6  wais  tf 
bee  and  eommon  fishery  for  all  the  inhabitants  of  Staten  Island,  and  had  been  used  by 
them  as  such  during  sixty  years  past ;  it  was  decided  tliat  another  inhabitant  of  Stat' 
en  Island  was  not  a  competent  witness  to  prove  the  right  of  common.  •  ( Jacobson  v/ 
Fountain,  3  John.  Rep.  170.  Gould  v.  James,  6  Cowen's  Rep.  369,  S.  P.)  In  tres^ 
pass  q.  c  fl  and  a  justification  that  the  close  is  a  free  fishery  for  the  inhabitants  of  O.^ 
one  of  the  inhabitants  is  not  a  competent  witness  for  the  defendant  (Prewit  v.  Tilly,  1 
Carr.  &  Payne.  140.)  In  an  action  for  customary  toll  for  keeping  up  a  capstem  and 
Tope  in  a  cove,  so  that  boats  couki  land  safely  in  bad  weather,  held,  that  a  fisherman 
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frequentiiig  the  cove  was  not  a  competent  witness  for  the  defendant  (Fahnouth  v. 
George,  5  Bing.  386.  S  Mo.  &  Payne,  457,  S.  C.)  So  copyhold  tenants  are  incom- 
petent to  prove  a  right,  within  the  manor,  for  copyholders  to  take  timber  for  repairs. 
(he  Fleming  v.  Simpson,  ft  Mann.  &  RyL  169.) 


NOTE  99— p.  68. 


The  learned  editor  does  not  seem  to  have  noticed  that  the  case  put  by  Gilbert  was 
of  an  action  for  the  recovery  of  the  land  itself,  in  which  the  witness  would  clearly  be 
competent ;  for  tliere  is  nothing  in  the  issue  touching  the  witness'  right  of  common. 


NOTE  100— p.  59. 


One  having  given  bond  to  indemnify  tlie  plaintiff  against  the  costs  of  the  suit,  is  not 
competent  for  him.  (Butler  v»  Warren,  11  John.  Rep.  57.)  And  an  executor  plain- 
tiff, in  a  feigned  issue  to  try  the  validity  of  a  will,  is  not  a  competent  witness  in  its  sup- 
port, beiog  liable  for  costs.    (Vansant  v.  Boileau,  1  Binn.  444.) 


NOTE  101— p.  59. 


The  defendant's  bail  cannot  be  a  witness  for  liim,  the  judgment  against  the  defend- 
ant being  conclusive  evidence  of  the  amount  in  an  action  against  the  bail.  (Niles  v. 
Brocket,  15  Mass.  Rep.  878.  Owens  v.  CoUinson,  3  GiU  &  John.  25,  33.  Grey  v. 
Young,  1  Harper,  38,  40.)  Nor  the  bail  to  the  sheriff,  who  has  not  justified,  though 
lie  believes  other  bail  had  justified,  he  having  done  nothing  to  get  himself  discharged. 
(Hawkins  v.  Inwood,  4  Carr.  &  Payne,  148.)  And  the  bail  being  incompetent,  his 
wile  is  so.    (Leggett  v.  Boyd,  3  Wend.  Rep.  376.) 

This  rule,  exchiding  bail,  of  course  applies  to  a  surety  in  a  rei^evin  bond ;  (Wal- 
lace's ex'rs  V.  Twyman,  3  J.  J.  Marsh.  461 ;  and  see  CoUett  v.  Wyley's  heirs,  S  Bibb, 
467 ;)  and  it  has  also  been  extended  to  a  surety  in  an  injunction  bond,  who  is  not  a 
witness  for  the  compbinant ;  (Wickliffe  v.  Mosely,  4  J.  J.  Marsh.  17S ;)  and  to  securi- 
ties in  an  administration  bond,  in  a  suit  by  a  distributee.  (Owens  v.  CoUinson,  3  Gill 
%L  John.  35.)  So  a  sure^  in  a  sequestration  bond  (answering  nearly  to  our  rejdevin 
bond)  is  not  a  oompetrat  witness  for  the  plaintifil  (Lane  v.  Depeyster,  7  Mart.  Lou. 
Rep.  378.) 

in  Vermont,  it  was  held  that  an  objection  before  auditors  against  the  bail  being  a 
witness,  which  was  a  fact  appearing  on  the  records  of  the  court,  tiiough  it  was  not 
verified  in  any  way  to  the  auditors,  was  well  made ;  and  on  the  coming  in  of  the  re- 
port, it  should  have  been  rejected  by  the  court  for  that  reason.  The  mtness,  on  his 
litre,  had  tbrgotteu  iu    (M'Conneli  v.  Pike,  3  Verm.  Rep.  505.) 
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NOTE  103— p.  59. 

So  in  trespaas  or  trover  against  a  sheriff  for  levying  on  goods,  the  deputy  who  made 
the  levy  is  not  a  competent  witness  for  the  defendant,  for  the  deputy  is  accountable  to 
the  sheriff.  (Harris  v.  Paynes,  5  Litt.  105, 107, 108.  Whitehouse  v.  Atkinson,  3  Carr. 
&  Payne,  844.)  He  is  not  admissible,  though  he  be  indemnified  by  the  creditor* 
(Whitehouse  v.  Atkinson,  8  Carr.  &  Payne,  844.)    But  quere  of  tiiis  last  case. 


NOTE  108— p.  59. 


In  general  the  attorney  on  record  of  a  party  is  a  competent  witness  for  him.  (Rdd 
V.  Colcock,  1  Nott  &.  M'Cord,  592.)  But  in  New-York,  if  an  attorney  or  solk^itor  oom* 
mences  an  action  for  a  plaintiff  not  residing  within  the  jurisdictk>n  of  the  court,  for  or 
in  the  name  of  the  trustees  of  a  debtor,  of  a  discharged  insolvent,  of  a  person  committed 
in  execution  for  a  crime,  or  of  an  infant  whose  next  friend  has  not  given  security,  he  m 
liaUe  for  costs  to  the  amount  of  one  hundred  dollars,  (ft  Rev.  Stat  630,  631,  §1,7.)^ 
In  such  and  the  like  cases,  the  plaintiff's  attorney  is  not  a  competent  witness  for  the  plain- 
tiff, on  account  of  his  liability  for  costs.  (Wynn  v.  Williams,  1  Alab.  Rep.  196.  Bran* 
digee  v.  Hale,  18  John.  Rep.  135.)  And  this  always  where  the  nominal  plaintiff  re- 
sides without  the  state,  though  the  real  plaintiff  (the  assignee  for  instance)  reside 
within  it  (Jones  v.  Savage,  6  Wend.  658.  In  order  to  relieve  him  from  his  liability, 
and  render  him  competent,  security  for  the  costs  must  be  filed ;  the  sureties  having 
justified,  if  excepted  to,  and  notice  must  be  given  to  tlie  defendant,,  or  his  attorney.  (3 
Rev.SUt631,  §8.) 

By  a  statute  of  Massachusetts,  the  attorney  who  endorses  a  writ,  is  responsible  to 
the  defendant  for  costs ;  and  where  the  attorney  endorsed  the  writ  thus,  "  A.  B.  by  C« 
D.  his  attomy,"  he  was  held  responsible,  and,  therefore,  not  a  competent  witness  for 
the  plaintiff.    (Ghadwick  v.  Upton,  8  Pk^.  Rep.  443.) 

The  ground  landlady  was  alk>wed  by  her  tenant's  assignees,  this  tenant  having  uih 
derletto  the  defendant  and  become  insolvent,  to  sue  the  defendant  for  use  and  occupa- 
tion in  the  name  of  her  tenant  She  died,  and  her  executor  directed  the  attorney  to  go 
on.  The  executor  was  held  not  a  competent  witness  for  the  plaintiff;  for  by  bis  direc- 
tion he  had  made  himself  liable  for  the  defendant's  costs,  if  the  suit  should  fail.  (Par- 
ker V.  Vincent,  8  Carr.  &  Payne,  88.) 

Where  G.  being  insolvent,  assigned  to  S.  a  chose  in  action  to  pay  certain  debtB» 
and  an  actbn  thereon  was  brought  in  G.'s  name,  S.  was  held  not  to  be  an  admissible 
witness  for  6. ;  for,  being  the  party  in  interest,  he  was  liable  to  the  defendant  for  costs. 
(Hopkins  v.  Banks,  7  Cowen's  Rep.  650.    Parker  v.  Vincent,  stated  supra  from  8  Carr. 

&  Payne,  88,  S.  P.) 

On  a  btU  filed  by  a  surety  to  avoid  a  judgment  as  to  himself^  obtained  against  him 
and  his  principal,  on  the  ground  of  the  creditor's  delay  against  the  principal,  the  latter 
is  not  a  competent. witness  for  the  complainant ;  for  though  in  respect  to  the  principal 
sum,  the  witness'  interest  is  balanced,  yet  to  the  surety  he  is  ako  liable  for  costs.  (Can- 
non v.  Jones,  4  Hawks,  868.)    So  in  an  action  on  a  bond  against  the  suretjr,  the  prind- 
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pal  is  not  competent  for  the  defendant,  for  th^  same  reason.    (Riddle  v.  Moss,  7  Granch, 
ft06.) 

So  in  replevin  by  R.  and  avowry  of  taking  in  N.'s  house  for  rent  due  from  him,  and 
plea  riens  in  arrier,  he  is  not  competent  for  the  plaintiff,  being  liable  to  him  for  costs,  be* 
fade  the  value  of  the  goods ;  and  liable  to  the  defendant  for  tlie  rent  only.  (Rush  v. 
Flickwire,  17  Serg.  &  Rawle,  82.    Kessler  v.  M'Conachy,  1  Rawle,  455.) 

An  attorney  whose  fee  is  by  agreement  contingent,  depending  on  the  event  of  thd 
suit,  is  incompetent.    (Wynn  v.  Williams,  1  Alab.  Rep.  196.)         ' 

In  a  suit  upon  an  administration  bond  against  a  surety,  the  administrator  is  not  conn 
petent  for  the  defendant,  being  accountable  to  his  principal  for  costs.  (Owens  v.  CoK* 
iinaon,  S  Gill  &  John.  25,  35.) 

Endorsee  against  drawer.  The  plaintiff's  case  was  that  he  received  the  bill  from  the 
acceptor  in  discharge  of  a  debt  The  defendant  stated  that  it  was  accepted  in  part  d»« 
charge  of  a  debt  due  from  the  acceptor  to  the  drawer,  endorsed  and  delivered  to  the  ao« 
ceptor,  that  be  might  get  it  discounted,  that  the  acceptor  deli\  ered  it  to  the  plaintiff  on 
condition  that  if  he  got  it  discounted,  be  might  retain  for  the  debt  due  to  him ;  but  he 
never  got  it  discounted.  Held,  that  though  the  acceptor  was  uninterested  as  to  the 
amount  of  the  bill,  yet  he  stood  liable  to  indemnify  the  defendant  for  the  costs  of  the  ac- 
tion, and  therefore  could  not  be  received  to  prove  the  defence.  (Edmonds  v.  Lowe, 
S  Bamw.  &  Cress.  407.    2  Mann.  &  Ryl.  427,  S.  C.) 

In  an  action  4ar  goods  sold,  the  plaintiff's  case  in  evidence  was,  that  he  had  sold  and 
delivered  the  goods  to  the  defendant,  who  called  a  witness  to  prove  that  the  witness 
"  had  himself  bought  the  goodis  of  the  plainli£^  and  sokL  them  to  the  defendant,  who  had 
paid  the  witness ;  but  held,  that  as  the  witness,  upon  the  case  made,  must  have  obtain- 
ed paymest  fraudulently,  and  so  would  be  liable  to  the  defendant  for  the  costs,  la  addi- 
tkm  to  the  money  he  lud  recovered,  provided  the  defendant  now  failed,  this  destroyed 
the  balance  of  his  interest,  and  rendered  hira  incompetent ;  nnd  so  it  is  said  in  the  case, 
it  wouid  have  been,  if  he  had  fraudulently  obtained  the  money  as  an  assumed  agent,  or 
in  any  other  fraudulent  way.    (Larbalestier  v.  Clark,  1  Bamw.  Sl  AdoIph«  899.) 


NOTE  104— p.  60. 


Simons  v.  Smith,  Ry.  &  Mood.  N.  P.  Cas.  9,  S.  P.    Bagley  v.  Osborne,  2  Wend. 
527,  contra,  as  to  the  right  of  releasing. 

in  an  action  for  the  repairs  of  a  vessel,  against  one  part  owner,  who  neglecti  to  plead 
the  non-joinder  of  the  other  part  owners  in  abatement,  another  part  owner  is  hot  an 
admissible  witness  for  the  plaintiff  to  prove  the  ownership  of  the  defendant ;  for  although 
he  wouki  be  liable  as  an  owner  to  the  plaintiff,  in  case  he  f idled,  or  if  the  plaintiff  suo- 
ceedted,  would  be  liable  to  the  defendant  for  contribution,  and  so  far  stood  indifferent 
between  the  parties,  yet  he  had  an  interest,  by  charging  the  defendant,  (a  verdict 
against  whom  wonld  be  «vide«ce  of  hsB  joint  ownerahip,)  to  increase  the  number  of 
part  owners,  and  thereby  diminish  the  amount  of  contribution  or  k)8s  which  he  would 
otherwise  be  obliged  to  sustain.  And  wherever  the  fact  to  be  proved  by  a  witness  is 
fevorable  to  the  party  who  calls  him,  and  the  witness  will  derive  a  certain  advantage 
from  establishing  the  fact  in  the  way  proposed,  he  cannot  be  heard,  whether  the  bene- 
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fit  be  great  or  small*  (Marquand  y.  Webb,  16  John.  Rep.  89.)  See  also  State  v.  t*eii* 
man,  (Jl  Desauss.  Elq.  Rep*  1,  4,  5.)  In  assumpsit  for  goods  sold  and  delivered  to  A.,  A 
partner-with  the  defendant,  on  his  promissory  notes,  which  were  dishonored  and  he  a 
bankrupt,'  was  offered  as  a  witness  for  tlie  plaintifE  Held,  that  he  was  incompetent 
witliout  a  release ;  for  if  he  could  procure  a  verdict  a^i^inst  the  defendants,  he  would 
be  liable  for  only  a  portion  of  the  debt  as  a  contributor ;  whereas,  if  he  stood  abne,  he 
would  be  liaUe  for  the  whole.  (Ripley  v.  Thompson,  Id  Moore,  55.)  These  cases 
would  seem  to  be  itontrary  to  Blaokett  v.  Weir,  5  Bamw.  St,  Cresw.  385,  and  Hudson 
V*  Robinson,  4  Maul.  &  Sehv.  476,  per  Holroyd  &  Littledale,  Js.  cited  in  the  text,  60^ 
68.  Would  not  a  recovery  by  or  against  the  defendant  solely,  discharge  the  witness  from 
all  claim  by  the  plaintiff?  In  this  view,  should  the  witness  be  sued  by  the' plaintiff,  he 
might,  be  the  verdict  either  way,  plead  the  record  in  bar.  If  such  woukl  be  the  result, 
his  interest  would  seem  to  be  in  flivor  of  the  defendant ;  for  a  recovery  by  him  would 
^lieve  the  witness  both  from  a  suit  by  the  i^intiffand  from  all  contributi(m  to  the  de- 
fendant (Robertson  v.  Smith,  18  John-  Rep.  456.  Gibbs  v.  Bryant,  1  Pick.  118. 
Penny  v.  Martin,  4  John.  Ch.  Rep.  566.)  Tha  above  oases  from  Johnson  &  Moore 
seem  inconsistent  also  with  Lockhart  v.  Graham,  1  Stra.  35,  and  York  v.  Bbtt,  5  M. 
&  S.  71,  cited  in  the  text,  p.  67 ;  where  a  simikur  interest  in  a  joint  obligor  or  promisor 
was  held  to  be  balanced. 

In  assumpsit  for  services  as  a  school  mistress,  the  defendants  called  as  a  witness  their 
oo-coBtraetor  not  sued ;  but  he  was  held  incompetent ;  for  he  was  liable  to  contribute. 
(Hall  V.  Rex,  6  Ring.  181.    3  Mo.  &  Payne,  273,  S.  C.) 

Libel  for  seaman's  wages  against  the  owner.  The  captain,  (who  was  made  a  party 
to  the  libel,  but  no  process  had  issued  against  him,)  was  oflfered  by  the  respondent  to 
prove  the  facts  set  up  in  his  defence.  The  Judge  said  that  in  these  cases  he  had  con- 
stantly refused  to  admit  the  captain.  He  is  liable  for  the  wages,  at  the  will  of  the  mar- 
iner, who  has  several  remedies,  though  he  can  have  but  one  satisfection.  (Malone  y. 
The  Mary,  1  Adm.  Dec  139.  Jones  v.  The  Phoenix,  id.  301.  See  also,  Atkins  v. 
Bu^rrowB,  id.  344.) 

The  master  of  a  vessel,  who  had  discharged  his  mate  in  a  foreign  port,  is  not  a  com- 
petent witness  to  prove  the  improper  conduct  of  the  mate,  in  an  action  by  the  mate 
against  the  owners  for  his  wages,  without  a  release  from  the  owners.  And  quer^ 
whether  a  release  from  the  owners  of  a  vessel,  to  their  captain,  to  make  him  competent, 
must  not  be  sealed  and  delivered  by  all  the  owners.  (GaUoway  v.  Morris,  3  Yeates, 
445.) 

One  who  is  liable  to  contribution,  is  not  a  competent  witness  Tar  the  par^  to  whom 
he  is  liable  to  contribute.  Thus,  where  H.  and  L.  had  recovered  a  judgment  against 
K.  and  B. ;  K.,  on  being  committed  in  executk>n,  gave  bond  for  the  gaol  liberties,  and 
subsequently  escaped.  The  sheriff,^  who  had  paid  the  amount  of  the  judgment  to  BL 
and  L.,  brought  an  action  on  the  Emit  bond  against  K.  and  his  surety ;  it  was  held, 
that  B.  was  not  a  competent  witness  for  the  defendant,  because  if  the  plaintiflr  recover- 
ed, B.  would  be  liable  to  contribute  to  IL  for  his  proportbn  of  the  debt  (Ransom  v. 
Kejes,  9  Gowen,  128.) 
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NOTE  105— p.  61. 
Hubby  V.  Brown,  16  John.  Rep.  70,  where  the  same  rule  is  laid  down. 


NOTE  106— p.  62. 

One  who  borrows  money  as  the  assumed  agent  of  another,  drawing  a  bill  upon  his 
pretended  principal  ibr  the  amount,  which  is  protested  for  non-acceptance,  is  not  a  com-" 
pelent  witness  for  the  lender,  in  an  action  by  him  against  such  principal  for  the  money 
ieut  (Shiras  v.  Morris,  8  Cowen's  Rep.  60.)  The  witness  by  charging  the  defend- 
ant would  exonerate  himself.  And  so  where  an  officer  had,  as  he  aUeged,  taken  prop- 
erty on  an  execution  of  less  amount  than  the  debt,  and  relinquished  it  to  the  debtor,  the 
maker  of  a  promissoiy  note ;  in  an  action  against  the  endorser  of  the  same  note,  the 
officer  was  held  inadmissible  as  a  witness  to  prove  tlie  relinquishment,  as  this  would  go 
to  dischaige  him,  by  subjecting  the  endorser.  (Sheldon  v.  Ackley,  4  Day,  458.)  So 
where  the  plaintiff  sued  the  defendant,  on  an  alleged  agreement  to  pay  for  A.'s  board, 
while  A.  was  a  bborer  with  the  defendant,  A.  was  held  not  competent  as  a  witness 
fi>r  tbe  plaintiff.  (Emerton  v.  Andrews,  4  Mass.  Rep.  653.)  But  this  case  was  strong* 
iy  eontested  by  the  court,  in  Marquand  v.  Webb,  (16  John.  Rep.  95.) 


NOTE  107— p.  62. 

See  Brown  v.  Vance's  ez'rs,  4  Monroe's  Rep.  418. 

Where  an  action  was  commenced  against  the  principal  obligor  and  the  surety  joint- 
ly, but  abated  as  to  the  principal  by  the  sheriff's  return  of  w>  inhabitant,  the  principal 
was  held  incompetent  to  testify  for  the  surety,  for  the  reason  assigned  in  the  text. 
(Riddle  v.  Moss,  7  Cranch,  206.)  And  see  Combs  v.  Wilcox,  4  Day,  108,  and  Hun- 
ter V.  Gatewood,  5  Monroe,  268,  S.  P. ,  on  a  case  precisely  similar.  The  surety  is  in  no 
case  competent  for  the  principal,  to  defeat  or  impair  the  written  security.  Where  a  bill 
was  filed  by  the  principal  to  avoid  a  judgment  for  usury,  upon  wliich  a  fi.  fit.  had  been 
issued  and  levied  on  the  defendant's  goods,  and  which  were  replevied  by  him,  on  which 
a  replevin  bond  had  been  given  by  him,  with  the  witness  as  surety,  and  the  whole  money 
due  on  the  judgment  had  been  paid  into  court  to  abide  the  decree,  yet  the  surety  was  held 
incompetent  as  a  witness  for  his  principal,  in  the  chancery  suit  Such  a  payment,  tliough 
to  a  receiver  appointed  by  the  court,  does  not  discharge  the  bond,  or  release  the  surety. 
Tbe  remedy  of  the  surety  over  against  his  principal  does  not  create  a  balance,  whether 
the  principal  be  solvent  or  not.  (Wallace's  ex'rs  v.  Twyman,  3  J.  J.  Marsh.  457, 460, 
461 ;)  and  see  CoDett  v.  Wyley's  heirs,  2  Bibb,  467.  But,  in  Leavenworth  v.  Pope,  (6 
Pick.  Rep.  419,)  it  was  held,  that  in  a  suit  between  two  sureties  for  contribution,  the 
principal  debtor  was  not  liable  to  the  costs  of  that  action,  and  was,  therefore,  competent 
In  assumpsit  against  one,  and  plea  in  abatement,  tlie  non-joinder  of  T.  and  163  others, 
Lord  Tenterden,  C.  J.,  afler  some  hesitation,  refused  to  receive  T.  as  a  conjpetent 
witness  in  proof  of  the  plea.    (Hare  v.  Munn,  1  Mood.  &  Malk.  341,  9,  note.) 
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The  proposed  witneas  assigned  a  bond  with  guaranty  of  payment  to  H.  and  his  as- 
signs, and  H.  had  assigned  to  the  plaintiff;  and  the  witness  was  held  incompetent  for 
the  plaintiff  to  prove  that  the  hond  was  not  paid  while  in  bis,  the  witness'  possession  ; 
for  he  would  he  liable  to  the  plaintiff  as  H.'s  assignee,  should  he  fail  to  fix  the  defend- 
ant ;  and  it  was  quite  questionable  in  this  case  whether  he  would  be  liable  to  the  de- 
fendant to  refund  the  money  he  liad  received ;  for  the  defendant  was  set  up  as  a  pmti- 
eep$  in  the.fi^udulent  negotiation  of  the  bond  as  faicLy  due ;  and  at  any  rate  the  wit- 
ness would  be  liable  for  that  part  only  which  he  had  received.  (Stoney  v.  M'Neil,  1 
Harper,  156.)  Several  parishioners  in  a  vestry  signing  a  resolution  in  !he  vestry  book 
approving  an  action  brought  by  A.  respecting  the  parish  rights,  and  stating  that  \hej 
thereby  guaranty  the  expenses  of  it  to  A. ,  are  personally  liable,  and  cannot  be  witness- 
es for  A.  (Hendebourck  v.  Langton,  S  Carr.  &  Payne,  566.)  See  Hall  v.  Rex,  6 
Bing.  181,  per  Gaselee,  J.,  and  d  Mo.  &  Payne,  273,  S.  C. 

See  Commonwealth  v.  Hargesheimer,  Ashm.  Rep.  41S,  416. 

In  an  action  against  a  sheriff,  fi>r  an  escape  on  mesne  process,  the  debtor  is  not  a 
competent  witness  for  him,  because  he  is  answerable  to  the  sheriff  for  the  costs  of  the 
suit,  in  addition  to  the  damages  for  which  he  may  be  equally  liable  to  both  parties. 
(Griffin  v.  Brown,  2  Pick.  Rep.  604.)  Otherwise,  if  the  escape  were  voluntary. 
(Waters  V.  Burnet,  14  John.  Rep.  363.)  Emery  and  Elkins  being  joint  sureties  for  P. 
Smart,  the  latter  transferred  to  BUkins  alone  as  an  indemnity  to  him,  a  note  against  R. 
Smfirt  Held,  that  Emery,  the  co-surety  of  Elkins,  was  not  competent  for  the  plain- 
tiff in  a  suit  on  the  note ;  for  one  surety  is  entitled  to  share  in  all  indemnities  of  the 
co-surety.  (Low  v.  Smart,  5  N.  H.  Rep.  853,  4.)  A  surety  who  has  released  his 
principal  l^  a  novation,  (L  e.  by  assuming  for  good  consideration)  the  debt,  is  an  in- 
competent witness  for  the  principal  in  an  action  against  him  for  the  original  debt,  to 
prove  the  novation ;  for  if  the  principal  debtor  be  condemned  to  pay,  he  would  have  a 
right  to  call  on  the  surety,  who  is  bound  by  his  novation,  not  only  for  the  debt,  but  the 
costs  incuired  by  his  fulure  to  discharge  the  obligation.  ^Lesassier  v.  Henxel,  8  Alart. 
Lou.  Rep.  365.) 


NOTE  103— p.  63. 


tt  is  a  general  rule  of  evidence,  that  if  tlie  effect  of  a  witness'  testimony  will  be  to  ere^ 
ate  or  increase  a  fund  in  which  he  may  be  entitled  to  participate,  he  is  incompetent  9 
and  if  the  effect  of  his  testimony  will  be  to  prevent  the  diminution  of  a  fund  created  for 
his  benefit,  be  must,  on  the  same  ]»incipte,  be  equally  incompetent.  (Per  Hosmer^ 
Gh.  J.  in  Stebbins  v.  Sackett,  5  Conn.  Rep.  363;  and  in  Clark  v.  Hoskins,  6  id.  363. 
Per  Spencer,  J.,  in  Stewart  v.  Kip,  5  John.  Rep.  358.  Innis  v.  Miller,  3  Dall.  6O4 
White  V.  Derby,  1  Mass.  Rep.  337,  339.  Boynton  v.  Turner,  18  Mass.  Rep.  391. 
Austin  V.  Bradley,  3  Day.  466.  Temple's  execV  v.  EJlett's  ex'x,  3  Munf.  453.  Vul- 
tee  V.  Rayner,  3  Hall's  Rep.  N.  Y.  C.  P.  376^  per  Oakley,  J.  Mathews  v.  Smith,  3 
Younge  &  Jervis,  436.  Emerson  v.  Proprietors  of  jLand  in  "Minot,  1  Mass.  Rep* 
466.  Doe,  ex  dem.  Mayor  and  Buigesses  of  StajSbrd,  v.  Tooth,  3  Younge  fit  Jervis^ 
19.    Lampion  v.  Lampton's  ex'rs,  6  Monroe,  630.    Hudson  v.  Rcvett,  5  Bing.  368, 
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t Moor,  fc Payne»  66i,S.C.    Oweu  v.  CoUlaaott,  d  Gili  &  John.  S5.    Donaklav. 
Fhimb,  S  Conn.  Rep.  447.)  See  also  numerouB  other  cases  in  this  note  hereafter  stated. 

It  is  not  necessary  tibat  the  interest  of  the  witness  in  the  fund  should  appear  to  be 
aecessari^  and  inevitably  affected.  If  such  may  be  the  result,  he  cannot  be  allowed  to 
testily.  (Stebbins  v,  Sackett,  6  Conn.  Rep.  363,  and  Clark  v.  Hoskins,  6  Conn.  Rep. 
106,  per  Hosmer,  Gh.  J.) 

Thus  where  m  debtor  assigned  vanous  claims,  to  satisfy  demands  against  him,  (inter 
idia  the  note  in  question  which  he  endorsed  to  the  plaintiff,)  he  was  held  inconcq;)etent 
9M  a  witness  for  the  plainti£^  though  released  as  an  endorser.  (Stebbins  v.  Sackett,  6 
Conn.  Rep.  258.)    And  see  Forretier  v.  Guerrineau's  creditors,  (1  M'Cord,  304.) 

A.  mortgaged  knds  to  B.  and  C.  to  secure  distinct  debts  due  to  them  respectively. 
C  afterwards  made  his  will,  attested  by  three  subscribing  witnesses,  of  whom  B.  was 
one,  and  thereby  bequeathed  to  A.  the  debt  due  from  him,  the  land  mortgaged  being 
apparently  sufficient  to  pay  both  debts ;  yet  held  that  B.  wss  not  competent  to  prove 
€be  win,  if  4]ae  ease  were  left  to  eonmion  law  principles ;  but  the  statute  had  removed 
his  inlerest  Though  the  ftmd  were  now  sufficient,  it  might  depreciate.  .  (dark 
V,  Hbskins,  6  Conn.  R^.  106,  108.)  But  see  Hewes  v.-Lauve,  6  Mart  Lou.  Rej^ 
lat  series,  50ft,  and  Thompson  v.  Chauveau,  6  id.  N.  S.  oontra.  A  daughter  who  baa 
received  her  share  of  her  ancestor's  suocessicm  is  still  an  incompetent  witness  in  a 
•uit  on  a  Ma  of  the  ancestor,  against  the  other  heirs  of  the  suocesskm.  She  may  sdU 
be  responsiUe  to  them  on  a  final  partitk>n,  if  her  share  exceed  the  disposable  portion. 
(Dai^erfield's  ex'x  v.  Thrusttrn's  heirs,  8  Mart.  Lou.  Rep.  333,  340,  1.)  The  hua- 
band  of  a  legatee,  offered  in  behalf  of  an  executor  was  rejected,  though  be  had  received 
his  wife's  legacy,  and  had  no  interest  in  the  residuum,  he  expressing  his  doubts  on  bis' 
woire  dhre^  whether  the  estate  would  pay  the  debts ;  for  the  legacy  might  still  abate  in 
Avar  of  creditors.  (Strong's  ex'rs  v.  Finch,  1  Alab.  Rep.  356.)  Note.  The  executor 
was  also  a  party;  but  this  was  not  made  a  point.  In  an  actkm  on  a  senior  mortgage^ 
a  junior  mortgagee  is  not  competent  fer  the  defendant  (Enters  v.  Peres,  3  Rawle, 
979.)  Otherwise,  if  the  action  be  on  the  bond,  (id.)  An  insolvent  is  not  competent 
fcr  his  assignees  in  an  action  ageuast  a  creditor  of  the  insolvent,  fer  money  which  the 
creditor  received  of  the  insolvent,  but  which  is  alleged  to  bek>ng  to  the  assjg^iees,  and 
so  shoukl  be  distributed  as  a  part  of  the  general  fund.  (Rudge  v.  Ferguson,  1  Care 
3(  Payne,  363.)  In  an  actk>n  by  executors  for  the  use  of  a  bouse  belonging  to  the  es- 
tate of  the  testatcM',  the  phuntiffB  offered  a  son  and  heir  of  the  testator  as  a  witness^ 
buthe  was  rejected,  as  interested  to  increase  the  fund.  (White  V.Derby,!  Mass.  R.3S9L} 
Where  the  suit  was  against  an  administrator  to  recover  land,  a  creditor  of  the  intes- 
tate was  bolden  to  be  a  con^tent  witness  fer  the  defendant ;  ibr  the  suit  could  not  in 
sny  way  aBect  the  estate,  the  administratdr  having  no  such  interest  in  the  land  as  could 
be  aflected  by  a  litigation  in  that  ferm.  (Bams  v.  Hatch,  3  N.  H.  Rep.  304.)  Son' 
legatee  is  a  witness  fer  the  executor  in  an  actk)n  against  him  fer  a  suit  of  mournings 
fomsbed  by  him  to  the  widow;  fer  this  is  not  a  ftmeral  expense  which  can  be  taken 
ontofthe  estate  so  as  to  afiect  the  legatee.  (Johnson  v.  Baker,  8Carr.&Payne,307.) 
Padw,  J.  onee  admitted  a  creditor  of  the  intestate  to  testify  fer  the  admimstratorp 
saying  he  could  never  understand  the  principle  on  which  the  contraiy  dictum  in  Craig 
T«  Cuodell^  (1  Campk381;)  proceeded }  that  if  the  intestate  were  afiye  tbe  creditor 
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would  be  a  witness  for  him ;  and  that  in  Carter  v«  Pierce,  (1  T.  R.  164,)  h  was  eoa« 
•idered  that  a  creditor  of  the  administrator  was  a  competent  witness  lor  him.    (!)»« 
▼ies  V.  Da  vies,  1  Mood.  &  Maik.  345.)    See  ante,  63,  in  the  text    The  reasoning  of 
Parlce,  J.  certainly  interferes  with  many  cases  which  reject  a  witness  because  he  m 
called  to  speak  in  favor  of  increasing  or  preventing  the  diminution  of  a  fund  on  which 
the  payment  of  his  claim  depends ;  and  in  Owens  v.  CoUinson,  (3  Gill  &  John.  35,  33,} 
the  authority,  (a  dictum  in  3  T.  R.  1G3,)  on  which  Parke,  J.  proceeded,  is,  afVer  a  veiy 
full  examination,  denied  to  be' law.    Semb.  that  creditors  of  a  lunatic  holding  a  judg' 
ment  against  him,  would  not  be  competent  as  witnesses  to  impeach  another  and 
senior  judgment  against  him.     (Hart  v.  Dearoer,  6  Wend.  497.)    A  son  of  the 
intestate  is   incompetent  to  testify  generally  for  the  administrator;  lor  he  is  en* 
titled  to  a  distributive  share,  and  so  interested  to  increase  the  fund;  but  he  was 
held  competent  on  a  plea  oiplene  adminiitraoit  to  prove  payment  of  certain  debts  mads 
by  the  defendant  in  a  course  of  administration ;  for  though  that  plea  should  be  sustain* 
ed,  there  would  still  be  judgment  of  assets  infutwro.    (Vultee  v.  Rayner,  3  Hall's 
Rep.  N.  Y.  C.  P.  376.)    An  insolvent  whose  future  efiects  are  liable,  and  who  states 
that  his  present  efl^ts  will  not  pay  309.  on  the  pound,  is  not  competent  for  his  aasigneea^ 
in  an  action  for  work  and  labor  done  by  him  before  liis  insolvency ;  for  the  more  that 
is  paid  by  the  efiects  assigned,  the  less  he  will  be  liable  to  pay  from  his  future  eftcis* 
(Wilkins  v.  Ford,  3  Carr.  &  Payne,  344.)    So  it  is  plain  that  his  release  of  the  surplus 
will  not  restore  hia  competency.    (Delafield  v.  Freeman,  6  Bing.  391.)    The  creditor, 
who  has  not  received  30^.  on  the  pound,  is  not  a  competent  witness  for  an  insolvent, 
who  has  assigned  all  his  effects  in  trust  for  his  creditors,  and  now  sues  for  one  of  those 
Jlebts,  the  witness  stating  tliat  it  is  doubtful  whetlier  tlie  estate  will  produce  30#.  on  the 
pound.     (Crerer  v.  Sodo,  3  Carr.  U  Payne,  10.) 

In  Delafield  v.  Freeman,  (6  Bing.  391,  3  Mo.  fit  Payne,  704,  S.  C.)  the  insolvent 
whose  future  cfTects  wefe  liable  was  held  incompetent  for  his  assigpees,  without  in- 
quiry as  to  the  prospect  of  his  estate  paying  20«.  in  tlie  pound,  and  thought  lie  had  r&» 
leased  the  surplus.    (4  Carr.  &  Payne,  67,  S.  C.  at  N.  P.    Rudge  v.  Ferguson,  1  Carr. 
6c  Payne,  253,  cited  supra,  S.  P.)    See  Doe,  ex  dem.  Teynham  v.  Tyler,  6  Bing.  390, 
per  Tindal,  Ch.  J.    WalJron  v.  Howell,  3  Russ.  376,  S.  P.    So  a  ceding  debtor  is 
not  a  witness  for  liis  syndics.    (Clay's  syndics  v.  Kirkland,  4  Marl.  Lou  Rep.  406.) 
On  a  bill  inter  te  by  partners,  for  an  account,  one  is  not  a  competent  witness  for  anotl^ 
er ;  for  by  diminishing  the  account  of  one,  he  might  increase  liis  own  share  in  the  fond. 
(Sharp  V.  Morrow,  6  Monroe,  305.)    Otherwise  af\er  a  decree  rendered  against  him» 
and  he  no  longer  a  party  in  the  cause ;  for  then,  not;  being  a  party,  nothing  done  will 
bind  or  affect  him.    (id.)    A  co-heir  or  co-next  of  kin  is  not  a  competent  witness  for 
another,  in  a  suit  brought  by  the  heir  for  an  account  of  a  trust  fund,  created  by  the 
ancestor,  for  the  benefit  of  all  the  heirs  or  next  of  kin.    (West  v.  Randall,  3  Mason, 
181.)    This  was  a  suit  in  equity,  brouglit  for  an  account  of  a  trust  fund.    The  bill 
charged,  among  otlicr  tilings,  that  W.  West,  (the  father  of  the  pJaintifi*,)  in  his  life- 
time, conveyed  liis  whole  estate  to  the  defendant  and  otliers,  in  trust  to  settle  the  same, 
for  the  payment  of  all  debts  due  from  him,  and  for  the  benefit  of  the  heirs  at  law,  and 
also  charged  that  the  trustees  on  being  called  on  by  tlie  said  W.  West,  in  hi9  lifetime^ 
and  on  his  death  bed,  promised  to  settle  and  conclude  the  trust,  and  recoDvey  tbe 
property,  but  had  never  done  so ;  and  further  charged,  that  the  trustees  had  i^oeived 
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inore  moiuee  tfaam  aH  their  charges  and  duibursementB,  and  aH  the  debts  paid  by  them 
for  the  ancestor.  These  facts  being  denied,  the  frfaintiff  attempted  to  prove  them  by 
8.  West,  another  son  and  heir  of  the  ancestor,  (W.  West ;)  but  liis  testimony  was  re^ 
jected  by  Story,  J.,  in  the  circuit  court  of  the  United  States,  on  the  ground  that  he 
was  directly  interested  in  the  facts  he  was  called  to  establish,  that  he  was  a  co-heir 
with  the  plaintiff,  and  claimed  the  same  rights  in  the  fund ;  and  be  likened'  it  to  the 
ease  of  a  co-devisee,  on  the  trial  of  an  ejectment  brought  by  another  devisee  against 
the  beir  at  law,  offered  as  a  witness  to  establish  the  will ;  who  in  such  case,  had  been 
held  to  be  inoompetent.  But  querc:  see  ante,  note  84,  that  one  in  the  same  situation 
with  the  par^  may  be  a  witness,  and  where  a  co-devisee  is  held  to  be  competent. 
On  a  bill  to  redeem  mortgaged  premises,  brought  by  the  assignee  of  the  equity  of  re> 
demption,  the  defence  was,  that  the  assignment  was  fraudulent,  and  the  defendant  oi^ 
lered  to  prove  the  Iraud  by  the  heirs  at  law  of  the  assignor.  Bvtby  Story,  justicep 
Ihey  are  directly  interested  in  the  matter  in  issue.  If  tiie  assignment  be  set  aside  as 
void,  their  title  to  the  equity  of  redemption,  as  heirs,  is  completely  established ;  so  that 
IB  effect,  they  are  now  to  testify  directly  to  their  own  interest  and  title.  Under  such 
circumstances,  I  think  their  testimony  inadmissible.  (Randall  v.  Phillips,  8  Mason, 
$78.)  A  T^iduaty  legatee  is  not  a  competent  witness  in  favor  of  the  executor  of  tiie 
testator,  in  an  action  against  the  executor,  to  recover  a  debt  alleged  to  be  due  from  the 
testator ;  for,  by  preventing  a  recovery,  he  would  protect  a  fund  in  whicii  he  is  direct* 
ly  interested.  (Campbell  v.  Tousey,  7  Cowen's  Rep.  64.)  Yet  in  covenant  against 
an  executor,  the  child  of  the  testator  was  received  to  testify  for  tiie  defendant,  because 
k  a]^peared  there  was  a  will ;  and  the  court  presumed,  till  the  contrary  appeared,  that 
all  his  interest  in  the  suit  was  cut  off  by  tlie  will ;  d%$sentienUy  Henderson,  J.  (M'Kin* 
na  V.  Hayer,  2  Hawks,  432.)     Quere. 

On  a  suit  against  two  joint  debtors,  one  died  pendente  lite ;  and  on  the  trial.  Ins  son 
was  offered  as  a  witness  f<)r  the  other.  He  was  held  incompetent,  as  the  survivor 
might  claim  over  against  his  father's  estate.  The  death  was  not  suggested  on  the  re- 
cord, though  it  appeared  in  proof  on  the  trial ;  and  the  court  held  this  sufficient  to  ex- 
clude him.  (Shepard  v.  Ward,  8  Wend.  542.)  Afler  suit  brought  on  a  promise  made 
to  A.  and  B.,  administrators  of  D.,in  consideration  of  a  devastavit,  (the  release  of  two 
judgments,  due  to  D.'s  estate,)  A.  died,  and  his  son,  after  having  assi^ed  all  his  in- 
terest in  the  suit,  and  offered  to  pay  all  costs,  was  offered  as  a  witness  for  tlie  plain- 
tiff; yet  he  was  held  interested,  for  his  father's  esiate  was  liable  to  make  good  a  share 
of  the  devastavit.  (Kimball  v.  Kimball,  8  Rawle,  469.)  But  a  paid  legatee  was  held 
competent  fer  the  executor,  though  liable  to  refund  for  want  of  sufficient  assets  to  pay 
debts,  it  not  appearing  that  there  was  in  truth  a  deficiency.  (Clarke  v.  Gannon,  Ry. 
Hood.  N.  P.  Rep.  31.)  And  where  a  testator  devised  the  residue  of  his  estate  to  a  so- 
dety,  incorporated  for  pious  and  charitable  purposes,  the  members  of  the  society,  be- 
ing mere  trustees  to  convey  the  testator's  bounty  to  the  objects  of  the  institution,  were 
hdd  to  be  competent  witnesses  to  prove  the  sanity  of  tlie  testator  when  he  made  the 
win,  the  tociety  not  being  a  party  to  the  Htit.  (Nason  v.  Thatcher,  7  Mass.  Rep.  898.) 
It  is  said  a  residuary  legatee  shall  not  be  a  witness  for  the  estate,  even  though  it  ap- 
pear the  estate  luis  been  so  much  expended  that  tliere  will  be  no  residuum,  (Per  Mil]% 
J.,  ID  Lampton  v.  Lampton's  ex'rs,  6  Monroe,  690.)  An  executor  is  not  a  competent 
againal  legatees  or  erectors*    (id.  630, 631.) 
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A  distributee  having  released  all  his  interest  in  the  subject  matter,  and  being  indem* 
nified  against  contribution  for  costs,  is  competent  to  testify  for  the  administiator,  al« 
though  he  be  also  an  heir,  it  not  appearing  that  any  real  estate  has  descended,  the  val- 
ue of  which  may  be  indirectly  benefitted  by  the  recovery.  (Boynton  v.  Turner,  IS 
Mass.  Rep.  S91.) 

A  person  who  has  been  discharged  as  a  bankrupt  in  Great  Britain,  and  against  Mtbaae 
property  in  the  state  of  N.  York  an  attachment  has  issued,  under  the  absent  and  abecond- 
ing  debtor  act  of  that  state,  cannot  be  a  witness  fiv  his  trustees  appointed  under  the 
act,  in  an  action  brought  to  recover  a  debt  due  him,  although  he  has  released  his  inter-' 
est  in  the  surplus  of  his  estate  to  his  trustees  in  Great  Britain,  and  to  his  trustees  here. 
The  court  said,  his  discharge  under  the  bankrupt  law  of  England  did  not  exonerate 
him  from  his  debts  contracted  here.    The  object  of  the  suit  is  to  create  a  fund  for  the 
payment  of  the  debts.    If  the  plaintiff  recovers,  it  will  inqpease  the  fund  for  the  pay- 
ment of  the  debts  for  which  he  is  still  personally  liable  in  our  eourts,  and  if  the 
defendant  prevails  in  his  set  off  and  recovers  a  balance,  it  will  lessen  that  fond  and  in- 
crease his  personal  responsibility.    (Graves  v.  Delapkine,  14  John.  Rep.  146w    Coit 
V.  Hawkins'  ex'r,  3  Desauss.  Eq.  R.  1 75,  S.  P.)   But  see  M'Ewen  v.  Gibbs,  4  DalL  1 S7* 
A  suit  was  brought  to  recover  from  the  defendants,  R.  and  M.,  the  amount  of  a  note, 
made  by  B.  and  A.,  for  goods  sold  to  B.  and  A.,  by  the  plaintiffs,  on  the~ ground  that 
the  defendants  were  dormant  partners  of  B.  and  A.,  who  were  insolvent.    A  witness^ 
being  sworn,  testified  that  he  was  a  creditor  of  B.  and  A.,  and  considered  himself  inter- 
ested to  fix  this  debt  upon  the  defendants.    He  was  then  objected  to  by  the  defend- 
ants.   The  court  considered  the  witness  incompetent,  because  if  the  plaintiff  should 
not  recover  against  the  defendants,  and  be  obliged  to  seek  payment  from  the  estate  of 
B.  and  A.,  he  would  receive  his  dividend  on  his  entire  claim ;  whereas,  should  the  re- 
covery be  bad  pf  the  defendants,  on  the  ground  of  a  partnership,  the  defendants  could 
only  receive  a  dividend  on  one  half,  they  being,  as  partners^  bound  to  pay  the  residue. 
(Corps  V.  Robinson,  3  Wash.  C.  G.'Rep.  888.)    In  an  action  by  the  assignees  ef  a 
bankrupt,  a  witness,  who  had  proved  a  debt  under  the  commission,  was  adjudged  in- 
competent for  the  assignees;  for  he  had  a  direct  interest  to  increase  the  fund  out  oT 
which  his  debt  against  the  bankrupt  was  to  be  paid.    (Phceniz  v.  The  Assignees  of  lib- 
graham,  5  John.  Rep.  413.)    In  ejectment  for  land  conveyed  expressly  in  trust  for  the 
support  of  an  infant  chikl,  the  mother  is  not  a  competent  witness  for  the  child,  for  by 
establishing  the  conveyance  she  would  be  relieved,  as  far  as  the  fund  extended,  fiom 
tlie  obligation  to  support  the  chUd,  which  would  otherwise  be  binding  on  her.    (Jack- 
son, ex  dem.  Saunders,  v.  Caldwell,  1  Cowen's  Rep.  6S3.)    A  commission  merchant 
being  called  to  prove  that  he  sold  the  plaintiff's  goods  to  the  defendants,  stated  that 
the  plaintiff  was  indebted  to  him  for  advances  on  the  goods,  and  wu  ituohent ;  that 
he  was  uncertain  whether  he  had  sufficient  security  for  his  debt ;  but  if  the  proceeds 
of  the  goods  should  come  into  his  hands,  he  should  apply  them  to  his  debt ;  and  that 
as  agent  for  the  plaintiff,  he  had  commenced  this  suit    Held,  that  he  was  not  ad* 
missible  for  the  plaintiff,  on  the  ground  that  the  plaintiff's  recoveiy  would  produce  a 
fund  for  tlie  payment  of  his  debt    (Marland  v.  Jefiferson,  3  Pick.  Rep.  .340.)    In 
an  action  by  one  commissioner  in  partition  to  recover  his  fees  and  disbursementib 
aix>ther  of  the  commissioners  is  not  a  competent  witness  for  him.    The  commisskner 
vras  called  to  prove  not  only  the  services  of  his  follow  ooQuninioner,  but  ajso  the  moo- 
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ey  paid  out  by  the  plaiotiff  in  makiiig  the  partition.  The  money  thus  paid,  was  a 
charge  for  which  the  other  oommiasioners  were  hound  to  contribute  a  portion.  It  foU 
lows  that  they  were  interested  in  this  part  of  the  denuind,  for  if  the  plaintiff  succeeded 
in  recovering  the  disburaementB,  they  thereby  hecame  exonerated.  (Smyth  v.  Broad* 
street,  5  Cowen's  Rep.  313.)  A  widow  of  a  deceased  partner  is  not  a  competent 
witnesB  for  the  co-partner,  in  an  action  brought  by  him  as  surviving  partner"  for  the 
leooveiy  of  a  debt  due  the  firm.  Being  entitled  to  a  distributive  share  of  her  husband's 
estate,  ahe  is  interested  to  aid  a  leooveiy  by  the  plaintiff,  as  a  share  of  the  amount 
leeovered  would  go  to  increase  the  estate,  and  in  case  of  the  plaintiff's  failure  in  the 
cause,  the  estate  would  be  liable  to  contribute  to  the  payment  of  the  ccvts.  (Allen  y. 
Blanchard,  9  Cowen's  Bep.  631.) 


NOTE  lOG—p.  63. 


This  dictum  is  questioned  in  New-York  by  Ten  Eyck  v.  Bill,  (5  Wend.  55,)  though 
it  is  not  perceived  that  the  case  directly  conflicts  with  it  That  was  a  case  where  a 
plaintiff  indebted  to  the  witness  promised  him  an  order  on  the  fund,  if  recovered,  as  se- 
curity for  the  debt  Tet  he  was  held  competent  Here  no  additional  right  depended 
on  the  recovery ;  all  still  rested  in  the  mere  personal  engagement  for  the  debt,  and  at 
law,  certainly  could  create  no  lien  on  the  fund.  But  in  the  case  put  by  Gilbert,  cited 
in  the  text,  the  right  depended  essentially  on  the  recovery ;  upon  the  happening  of 
which,  too,  a  court  of  chancery  would  compel  a  specific  execution,  enjoining  the  party 
against  a  sale,  and  tlius  indirectly  creating  a  lien. 

Where  the  witness  said  the  sum  recovered  would  go  to  discharge  a  claim  for  which 
the  plaintiff  was  liable  in  behalf  of  the  witness,  he  was  held  incompetent  for  the  plain- 
tifil    (Wood  V.  Braynard,  9  Pick.  82a.) 

An  attesting  witness  to  a  charter  party,  was  held  incompetent  to  prove  it,  the  plain- 
tiff having  agreed  with  him  that  he  should  have  a  share  in  the  bargain,  in  an  action  on 
the  charter  party,  and  the  court  refused  to  receive  evidence  of  his  hand.  (HoviD  v. 
Stephenson,  3  Mo.  &.  Payne,  146.)  A  witness  holding  an  order  from  the  plaintiff  on 
his  agent,  the  amount  of  which  was  to  be  paid  out  of  the  avails  of  the  action,  was  held 
incompetent  as  a  witness  for  the  plaintiff,  though  the  order  was  not  accepted  by  the 
agent  (Peyton  v.  Haliet,  1  Cun.  Rep.  864.)  And  see  the  distinction  between  this 
ease  and  Ten  Eyck  v.  Bill,  5  Wend.  57, 8. 


NOTE  110— p.  64. 


The  witness  received  money  of  the  maker  of  a  promissory  note,  on  an  agreement  that 
if  a  certain  suit  went  against  the  maker^  the  witness  should  refund,  and  look  to  the  en* 
dorser,  who  was  liable  and  able  to  pay.  Yet  held,  that  the  witness  was  not  competent 
for  the  defendant  (Owen  v.  Mann,  3  Day,  399.)  Qiuere.  Was  not  his  interest  balan- 
ced, or  made  quite  contingent  by  his  ahnost  certain  remedy  over  ?    See  post  note  117. 
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NOTE  Ul— p.  C4. 

^  tt  will  at  once  occur  to  the  learned  reader,  that  this  eaee  in  the  text,  of  Bknd  ▼.  Ads' 
ley,  presents  one  of  perhaps  more  common  occurrence  at  the  circuitB,  and  in  att  our 
other  courts  for  the  hearing  of  civil  causes,  than  any  other — a  witness  caDed  to  testify 
between  his  vendee  as  plaintiff  against  an  officer  who  has  levied  on  the  goods  sold  in 
Virtue  of  an  execution  against  tlie  witness,  upon  the  allegation  that  the  sale  was  in 
fraud  of  creditors.  The  case  cited  presented  the  question  whether  there  was  any  previa 
ous  sale  to  the  plaintiflTor  not ;  but  it  was  the  same  in  substance  as  if  the  sale  were  at* 
tacked  as  fraudulent ;  for  then,  if  the  attack  be  well  founded,  it  is  a  void  sale^^no  uie 
in  respect  to  creditorst 

The  case  of  Bland  v.  Ansley  has  been  questioned ;  (Per  Park,  J.  in  Martin  v.  Jack- 
ion,  1  Carr.  &  Pa3me,  17 ;)  but  it  is  conceived  that  the  latter  case  is  not  incompatible 
with  it,  and  that  it  is  maintainable  on  the  ordinaiy  principle  that  a  witness  cannot  be 
heard  where  it  is  sought  to  use  his  testimony  for  his  direct  benefit  That  he  cannot 
be  benefitted  by  the  plaintiff's  success  where  there  has  been  a  sale  is  clear,  if  the  plain- 
tiff  has  paid  for  the  property.  This  was  probably  so  in  the  case  of  Bland  &  Ansley. 
I  admit  the  witness'  interest  might  have  been  called  an  even  or  balanced  one,  had  the 
pkintiff  assumed  that  the  fair  price  was  still  due.  Then  it  would  be  equal,  whether 
the  witness  were  paid  for  the  goods  by  the  plaintifi*,  or  by  applying  them  on  the^/a. ; 
and  contingent,  wliich  would  have  been  the  most  advantageous  to  the  witness. 

But  where  the  question  arises  upon  what  the  defendant  commonly  assumes  in  this 
kind  of  action,  that  the  goods  were  fraudulently  sold  by  the  witness,  (and  this  must  be 
taken  for  the  true  case,  as  the  witness  is  offered  by  the  defendant,)  it  is  easy  to  see« 
where  the  goods  have  been  sold  and  paid  for,  the  legal  or  technical  interest  is  against 
the  plaintiff.  In  case  of  payment  to  the  debtor  by  the  vendee,  or  where  the  debtor  re- 
ceives and  negotiates  a  note  before  due  for  the  price,  it  was  held  he  would  be  incom- 
petent as  a  witness  for  the  defendant  in  Bailey  v.  Foster,  (9  Pick.  139.)  But  it  was 
•aid  in  the  same  case,  that  if  the  purchase  money  or  note  were  not  paid,  nor  the  note 
negotiated,  he  would  be  competent.  In  a  subsequent  case,  in  the  same  book,  (Prince 
V.  Shepard,  9  Pick.  176,  post,  note  117,  S.  C.)  it  was  held,  that  where  the  debtor  had 
sold  with  general  warranty,  (and  warranty  of  title  is  always  implied  in  a  sale  of  goods,) 
there  his  interest  is  balanced,  and  he  is  competent  for  either  party.  As  to  costs  in  a 
*  suit  upon  the  warranty,  they  might  be  prevented  by  paying  the  price.  His  liability 
for  costs  is  therefore  not  direct,  but  contingent,  and  does  not  destroy  the  balance.  In 
this  case  he  was  therefore  received  to  testify  for  the  plainti£  In  a  like  case  in  Ken- 
tucky, the  debtor  was  received  to  testify  against  the  sheriff  notwithstanding  the  wit- 
ness' warranty  of  title  to  his  vendee,  on  the  ground  that  the  vendee,  in  the  very  suit 
against  the  sheriff,  did  not  impugn  the  title  of  his  vendor,  but  sought  to  sustain  it,  and 
relied  on  repelling  the  fraud ;  so  that  the  witness  was'  not  called  to  sustain  his  title. 
Another  reason  in  that  case  was,  that  the  vendee  had  released  ^e  witness.  But  the 
release  aside,  the  court  say  that,  should  the  plaintiff  fail,  the  witness  would  not  be  lia- 
ble on  his  warranty  of  title ;  for  the  very  suit  supposed  and  insisted  that  he  had  title 
which  the  sheriff  might  seize,  had  not  the  debtor  first  sold.  The  question  was  there- 
fore on  the  fraud,  and  did  not  touch  the  title  within  the  meaning  of  the  warran^. 
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"(Ragland  v.  Wickware,  4  J.  J.  Marsh.  5S0, 1,3.)  In  a  suit  in  Maine,  where  the  offi- 
cer levying  sued  a  strangerfbr  taking  away  the  property,  the  debtor  was  held  compe- 
tent for  the  officer  on  the  ground  that  tlie  event  of  t}ie  cause  could  not  affect  the  wit- 
ness. It  was  said  that  though  there  was  a  sale  of  the  property  by  the  officer  under 
this  execution,  that  created  no  implied  warranty  as  a  conventional  sale  would  have 
done.  But  the  attorney  of  the  creditor  had  discharged  the  execution,  which  it  was  in- 
sisted he  had  no  power  to  do ;  that  therefore  the  debt  was  still  due,  and  the  debtor  in- 
terested to  keep  the  property  under  the  execution  to  discharge  it ;  that  if  the  execu- 
tion was  properly  released  by  the  attorney,  then  the  avails  of  the  suit  would  be  money 
hoiden  for  the  witness'  use.  The  court  answer  by  denying  that  the  record  in  the  im- 
mediate suit  could  be  received  as  evidence  to  affect  the  interests  of  the  witness.  They 
do  not  seem  to  have  adverted  to  the  fact,  that  if  the  debt  on  the  execution  was  still 
due,  a  recovery  in  the  action  by  the  officer  would  operate  as  payment,  and  might  be 
given  in  evidence  as  such ;  and  that  the  record  and  proceedings  constituted  essential 
media  of  proof  to  establish  such  a  fact.  The  proceeds  being  so  traced  to  the  officer's 
bands,  this  wonld  make  out  as  complete  a  payment  as  the  retention  and  sale  of  the 
goods  in  Bland  v.  Ansley.  (Lothrop  v.  Muzzy,  5  Greenl.  450.)  In  the  state  of  Keur 
tucky,  it  was  held  that  where  the  execution  debtor  had  sold  the  property  and  obtained 
payment  on  an  award  of  the  price  to  him  by  arbitrators,  he  was  not  competent  as  a 
witness  for  the  creditor,  who  had  levied  on  the  same  property  as  the  debtor's ;  and 
this  on  the  ground  stated  in  Bland  v.  Ansley.  (Paul  v.  Rogers'  adm'r,  5  Monroe,  164, 
167.)  But  he  is  constantly  received  by  th^  courts  of  that  state  to  prove  property  in  a 
third  person,  and  thus  defeat  the  execution,  (Lampton  v.  Lampton's  ex'rs,  6  Monroe, 
616,  618,)  as  he  of  course  wouki  be  within  Bkind  &  Ansley,  where  his  interest  would 
be  against  the  party  calling  him,  provided  he  had  not  sold  with  warranty. '  In  Louis- 
iana, the  vendee  of  the  debtor  is  proceeded  against  by  the  creditors  directly  in  a  suit 
for  the  lescision  of  the  fraudulent  sale.  If  this  be  set  aside,  the  debtor  is  held  liable 
over  to  his  vendee,  and  his  testimony  is  therefore  inadmissible  for  the  vendee.  (Thompi- 
«on  V.  Chauveau,  6  Mart  Lou.  Rep.  N.  S.  158, 460.)  Quere. — Might  not  his  interest 
more  properly  be  considered  as  equal  between  the  parties,  as  in  Prince  v.  Shepard,  sur 
pro.  In  the  case  of  eonfficting  executions  against  the  same  debtor,  seeking  a  priority 
each  against  the  other,  the  debtor's  interest  would  of  course  be  equal  between  them. 
This  case  would  be  within  the  principle  of  Mofikt  v.  Cochran,  (1  M'Cord's  Ch.  Rep^ 
434,)  cited  also  post,  note  117,  and  Carter  v.  Champion,  8  Conn.  Rep.  549}  60,  cited 
also  in  note  117,  poet 

It  is  perhaps  proper  to  inquire,  however,  whether,  in  all  these  cases  of  an.  alleged 
fiaudnlent  sale  by  the  debtor,  he  is  not  only  competent  for  his  vendee,  but  incompetent 
for  the  creditor,  without  regard  to  the  question  whether  he  has  received  payment  from 
his  vendee  or  not,  and  whether  he  lies  under  a  supposed  warranty  of  title  or  not  If 
there  be  a  warranty,  his  interest  is  equal,  on  the  ground  of  losing  on  the  warranty  what 
he  gains  by  maintaining  tlie  creditor's  rights,  and  so  he  is  competent  for  his  vendee, 
according  to  Prince  v.  Shepard,  tttpra  ;  or  the  suit  does  not  in  its  nature  draw  his  title 
in  question,  according  to  Ragland  v.  Wickware,  jupra  ;  or  he  has  not  been  paid  by  his 
vendee,  and  thus,  in  losing  the  amount  of  his  demand,  would  suffer  what  he  gains  by 
testifying  in  favor  of  his  creditor,  accordixig  to  Bailey  v.  Foster^  eu^a,    la  all  three  of 

Vol.  L»  16 


1 22  0/  the  Jfaime  of  I  fie  Inleresl  which  DisquaUJies.        .     [  Ch.  fi. 

these  caj«e9,  he  lias  been  holden,  therefore,  competent,  lor  the  particular  reasons  alleg- 
ed, to  testify  for  liis  vendee ;  and  in  two  of  them  equally  so  for  his  creditor.  Is  this  lat- 
ter true  ^  Tlie  creditor,  in  offering  him  as  a  witness,  always  assumes  that  the  sale, by 
the  d<  i)tor  was  fraudulent,  and  that  tliis  was  known  to  the  vendee;  which  must  be 
takei*  ai>  true,  for  the  purposes  of  the  offer.  If  so,  according  to  the  course  of  modern 
decision,  the  express  or  implied  warranty  would  be  void,  and  any  notes  or  bonds  taken 
a§  sccuriry  for  payment  would  also  be  void.  There  can  be  no  executory  claim  or  lia- 
bility of  the  witness  against  or  to  his  vendee,  an  interest  in  which  will  balance  that 
which  he  has  to  sustain  the  ckiim  of  the  levying  creditor.  Courts  will  not  enforce  an 
executory  contract,  founded  in  fraud  on  the  rights  of  others,  or  a  breach  of  public  pol- 
icy ;  but  leave  the  parties  where  they  are.  (Bolt  v.  Rogers,  8  Paige,  154.  Henrick  v. 
Grow,  5  Wend.  579.)  In  this  view,  the  doctrine  of  Thonqison  v.  Chauveau,  st^nv, 
would  not  be  received  in  New- York.  In  all  other  cases  than  those  we  have  supopsed, 
the  debtor  would  of  course  be  competent  to  testify  against  the  levying  creditor.  In 
this  view,  it  would  seem  that  the  case  of  Bland  v.  Ansley  stands  fuUy  sustained ;  and 
the  general  rule  remains  to  us  almost  unencumbered  by  exception,  that  the  vendpr- 
debtor  is  a  competent  witness  for  his  vendee,  but  not  so  for  his  levying  creditor,  who 
oiiers  him  upon  the  assumed  ground  of  fraud. 

The  lands  of  P.  having  been  sold  under  an  executk>n  against  him,  and  subsequently 
redeemed  by- a  judgment  creditor,  who  brought  an  action  to  recover  possession  of  the 
premises,  it  was  held  diat  P.  was  not  a  competent  witness  for  the  plaintiff  to  sustain 
his  title  to  the  premises.  Sutherland,  J.  who  delivered  the  opinion  of  the  court,  said, 
that  if  the  event  of  the  suit  should  determine  that  P.  had  no  title  to  the  premises,  the 
lessor  of  the  plaintiff  would  have  his  remedy  for  the  amount  paid  by  him  against  the 
plaintiff  in  the  executk>n,  who  would  be  entitled  to  recover  it  frcnti  the  witness,  his 
debtor.    (Jackson,  ex  dem.  Peek,  v.  Peek,  4  Wend.  Rep.  800.) 

If  the  testimony  of  a  witness  would  discharge  him  from  Uib  plaintiff's  demand,  by 
establishing  it  against  the  defendant,  his  testimony  will  not  be  received  for  the  plaintiff. 
As  where  the  witness  had  applied  to  the  plaintiff  to  board  him,  and  prc^Mwed  that  the 
plaintiff  should  receive  his  pay  from  the  defendant,  to  which  the  defendant  agreed ;  in 
an  action  against  the  defendant  to  recover  pay  for  the  board,  the  witness  was  held  not 
to  be  competent  for  the  plaintiff  to  prove  tlie  contract ;  because,  if  the  plaintiff  should 
l^revail  in  the  action,  the  witness  would  be  discharged  from  the  plaintiff's  demand  for 
the  board,  lor  which  he  otherwise  would  have  been  liable.  (Emerton  v.  Andrews,  4 
Mass.  Rep.  653.)  But  quere  whetlier,  in  case  of  a  recovery  by  the  plaintiff,  the  wit- 
ness would  not  be  liable  to  the  defendant,  thus  presenting  a  case  of  balanced  interest ; 
and  this  case  was  directly  questioned  on  that  ground  in  Marquand  v.  Webb,  (16  John. 
Rep.  89, 95,)  and  would  seem  incompatible  with  Gifford  v.  Coffin,  (5  Pick.  447.)  The 
latter  was  an  action  against  an  attorney  for  money  he  had  collected  of  D.,  who  Avas 
hdd  competent  for  the  plaintiff  to  prove  that  he  had  paid  the  attorney. 


NOTE  11-2— p.,  65. 


In  pjcctmcnt  for  entailed  property  by  the  tenant  in  tail,  the  remainderman  in  fee  was 
held  incompetent  for  the  tenant  in  tail,  though  he  was  90  years  old,  and  the  lessor  of 
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the  pbiDtiff  had  eons  and  daughters.  (Doe,  dem.  Teynbam,  v.  Tyler,  6  Bing.  890.) 
On  a  bill  filed  to  rectify  a  deed  given  by  B.  to  D.  of  land,  over  which  B.  iiad,  subse- 
quent to  the  deed  to  D.,  granted  a  water  passage  to  W.,  the  effect  of  which  rectifica- 
tion would  be  to  exclude  the  land  over  which  the  water  jiassage  ran  front  the  deed  to 
D.,  and  thus  protect  W.'s  water  pasSige  against  an  ejectment  by  D.,  W.  is  not  com- 
petent to  testify  in  favor  of  the  complainant  (Rogers  v.  Dibble,  3  Paige,  238.)  In 
quare  impedU,  the  father  of  the  defendant,  in  support  of  the  claim  of  the  latter  to  pre- 
sent, was  called  as  a  witness,  when,  it  appearing  that  he  Was  tenant  by  the  curtesy,  bis 
late  wile  having  been  seised  of  an  estate  of  inheritance,  his  testimony  was  rejected,  al- 
though it  was  insisted  that  he  could  have  no  interest  in  the  event  of  the  suit,  his  right 
to  present  (if  any)  having  lapsed,  more  than  six  months  having  expired  since  tlie  va- 
cancy happened ;  for  if  tlie  bishop  neglect  or  omit  to  present  within  the  six  months, 
the  party  originally  entitled  has  still  a  right  to  present  (Gully  v.  The  Bishop  of  Exe- 
ter, 2  Moor.  &  Payne,  ^66.) 


NOTE  U3— p.  65. 


In  ejectment,  the  defendant  offered  a  witness  to  prove  that  he,  tlie  witness,  was  in 
possession  of  the  premises  in  question  at  the  commencement  of  the  suit,  and  then  still 
continued  to  be  the  real  tenant  in  possession,  and  not  the  defendant.  Held,  that  if  the 
witness  was  in  possession,  he  had  an  immediate  interest  to  protect  tliat  possession,  by 
preventing  a  recovery,  and  was  therefore  not  competent  (Brant,  ex  dem.  Van  Cort- 
landt,  V.  pyckman,  1  John.  Gas.  275.  Jackson,  ex  dem.  Van  Dcr  Bergh  v.  Trusdell,  12 
John.  R.  246.)  So,  if  the  witness  be  offered  by  the  defendant,  to  prove  a  lease  fraudulent 
under  which  the  plaintiff's  lessor  claims,  and  he  is  in  jl^dbession  of  only,  a  part  of  the 
,pnniu8e8,he  IS  incompetent  (Jackson,  ex  dem.  Ghurch,  v.  Hills,  8  Gowen's  Rep.  290.) 

In  ejectment  brought  by  a  mortgagee  against  a  tenant  claiming  under  the  mortga- 
gor^ by  a  quit-claim  deed,  the  mortgagor  is  not  admissible  for  tlie  plaintiff.  Having 
caaveyed  by  a  quit-claim  only,  he  cannot  be  made  responsible  to  his  grantee  in  any 
event;  but  if  the  jdaintiff  should  fail  to  recover  the  premises,  he  will  be  liable  to  him 
on  the  mortgage  bond  for  the  whole  amount  for  which  the  premises  were  mortgaged ; 
should  the  plaintiff  recover,  he  would  be  relieved  wholly  or  partially  from  payment. 
(Jackson,  ex  dem.  Rounds,  v.  ATGhesney,  7  Gowen's  Rep.  360.) 

One  who  has  put  the  defendant  in  ejectment  in  possession,  under  a  contract  to  sell 
and  convey,  is  not  a  competent  witness  for  the  defendant ;  as  where  a  mortgagor  had 
ooDtracted  to  sell  and  convey  the  mortgaged  premises  to  the  defendant,  who  had  taken 
poBKsaion  under  the  contract ;  in  ejectment  by  the  mortgagee,  it  was  held  that  the 
mortgagor  was  not  competent  to  testify  for  the  defendant  The  defendant  holding 
imder  himj  whether  bound  to  protect  the  defendant  or  not,  the  witness  had  an  interest 
lA  the  possession,  which  could  not  be  supported  by  his  own  testimony.  (Jackson,  ex 
dem.  Roosevelt,  v.  Stackbouse,  1  Gowen's  Rep.  122.) 

A  grantor  of  lands,  with  covenants  of  warranty,  is  not  a  comfietent  witness  to  sup- 
pMt  the  title  of  his  vendee.  Thus,  in  a  suit  in  equity,  the  following  facts  appeared  : 
A.,  the  defendant,  executed  a  bond  and  warrant  of  attorney,  in  his  own  name  and  in 
the  name  of  B.,  fer  a  debt  due  from  them,  in  pursuance  of  which  a  judgment  was  enr 
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tered  against  them.  B.,  owning  lands,  conveyed  them  to  D.  with  covenants  of  war- 
ranty, and  D.  sold  them  to  the  plaintiff.  An  execution  having  been  issued  on  the  judg- 
ment, these  lands  were  seised  and  sold  by  the  sherifif  under  the  execution,  and  A.  be- 
came the  purchaser.  Having  brought  an  action  of  ejectment  against  the  present  {Jain- 
tiff,  this  bill  was  filed  against  A.  to  stay  proceedings  in  the  action  of  ejectment.  At  the 
bearing,  the  plaintiff  offered  the  testimony  of  B.,  to  show  that  A.  had  no  authority  to 
execute  the  bond  and  warrant  on  which  tlie  judgment  was  entered ;  but  his  testimony 
was  rejected  by  the  cliancellor,  and  tliis  decision  was  subsequently  recognized  and  ap- 
proved of  in  the  court  of  errors,  on  the  ground  that  B.,  having  warranted  the  title  to 
the  lands,  was  interested  to  defeat  the  judgment,  in  order  to  sustain  the  title  of  his 
grantee  to  tlie  lands  which  he  had  warranted  to  him.  (Swift  v.  Dean,  6  Joho-  Rep. 
623.)  So  though  the  deed  contain  words  of  implied  warranty  only.  (Shields'  lessee  v. 
Buchanan,  3  Yeates,  319.) 

A.  mortgaged  land  to  B.  and  C.  to  secure  distinct  debts  due  to  them  respectively. 
C.  afterwards  made  his  will,  and  bequeathed  his  debt  to  A.,  tlie  qiortgagor.  B.  wit- 
nessed this  will ;  and  though  the  land  was  sufficient  to  pay  both  debts,  yet  held  that 
B.  was  incompetent  at  common  law  as  a  witness  to  prove  the  will ;  but  his  competen- 
cy was  restored  by  statute.    (Clark  v.  Hoskins,  6  Conn.  Rep.  106.) 

Semh,  that  in  an  action  against  a  sheriff  for  removing  goods  without  paying  rent  ar- 
rear,  the  tenant  is  not  competent  for  the  plaintiff;  for  he  comes  to  swear  his  rent  out 
of  the  sheriff's  pockeL    (Thurgood  v.  Richardson,  4  Carr.  &.  Payne,  481.) 

A  vendor  of  goods  is  not  a  competent  witness  for  the  vendee,  in  an  action  by  anoth- 
er person  against  the  vendee  for  the  goods,  for  every  man  is  considered  as  warranting 
the  title  of  personal  property  which  he  sells,  though  there  be  no  express  warranty. 
(Heermance  v.  Vemoy,  6  Jolm.  Rep.  5 ;  and  see  Chapman  v.  Andrews^  S  Wendell's 
Rep.  340.)    •  *• 

In  replevin  by  the  vendee  of  the  debtor  against  the  deputy  who  leyied  on  the  goods, 
it  was  held  that  the  debtor  was  not  competent  for  the  deputy,  where  the  debtor  had 
sold  and  been  paid  for  the  goods  by  his  vendee,  or  received  and  negotiated  a  note  to  a 
bona  fide  holder ;  for  he  would  thus  be  swearing  the  goods  a  second  time  into  his  own 
pocket ;  otherwise,  had  he  not  received  pay  nor  negotiated  the  note ;  for  the  recovery 
against  his  vendee  in  tlie  replevin  would  disable  liim  from  recovering  in  assumpsit 
against  his  vendee,  though  the  claim  of  the  officer  was  on  the  ground  that  tlie  sale  to 
the  vendee  was  fraudulent  in  respect  to  creditors.  (Bailey  v.  Foster,  9  Pick.  1S8.) 
Quere.    See  ante,  note  111. 

A.  gave  a  deed  with  warranty  to  B.,  and  afterwards,  by  anotlier  warrantee  deed, 
conveyed  land  adjoining  to  C.  In  an  action  in  which  the  question  was  whether  the 
boundaries  of  the  land  granted  to  B.  did  not  extend  so  as  to  include  the  land  granted 
to  C,  A.  is  not  a  competent  witness  for  C.  to  prove  the  boundaries,  for  he  is  intesested 
to  support  C.'s  title.  The  court  remark,  in  giving  judgment  in  this  case,  that  the  wit- 
ness was  undoubtedly  admitted  at  the  trial,  on  the  principle  that  he  stood  indifferent 
between  the  parties,  and  was  liable  to  the  losing  party.  But  he  was  not  in  that  situ- 
ation. The  question  was  whether  the  prior  deed  comprehended  the  premises  in  ques- 
tion or  not.  That  the  deed  under  which  the  defendant  claimed  included  the  premises 
was  not  quesioned.  If,  then,  the  witness  could  so  locate  the  first  deed  as  not  to  inclucLe 
ihe  premises,  he  would  avoid  a  responwbility  on  his  warranty  to  the  last  grantee,  and 
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the  first  grantee  could  never  have  any  remedy  against  him,  because  he  would  have 
failed,  not  for  want  of  tide  in  the  witness,  the  grantor,  but  as  to  the  boundaries  of  the 
land  granted.    (Jackson,  ex  dem.  Caldwell,  v.  Hallenback,  3  John.  Rep.  S94.) 


NOTE  114— p.  66. 


See  post,  78  to  31  of  the  text,  and  the  notes  thereto.  Also  Leggett  v.  Boyd,  8  Wen- 
dell, 376.  » 

This  rule  is  not  so  broad  as  to  exclude  the  wife  in  all  cases  where  tlie  husband  would 
be  incompetent  Thus,  where  fatlier  and  son  were  jointly  indicted,  but  tried  separate- 
ly, for  murder,  on  the  trial  of  the  father,  before  the  son's  trial,  the  wife  of  the  latter  was 
held  a  competent  witness  for  the  fatlier.     (State  v.  Anthony,  1  M'Cord,  285.) 

*'  Where  the  husband  is  disqualified  by  reason  of  interest,  the  wife  is  also  incompe- 
tenL  (I  Ld.  Raym.  744.  2  Str.  1095.  Snyder's  lessee  v.  Snyder,  6  Binn.  483."  Per 
Marcy,  J.  delivering  the  opinion  of  the  court  in  Leggett  v.  Boyd,  3  Wend.  378.)  And 
see  Pipher  v.  Lodge,  16  Serg.  &  Rawie,  214 ;  Daniel  v.  Proctor,  1  Dev.  428, 430,  per 
Henderson,  J.  who  explains  the  principle  of  this  rule ;  and  Forretier  v.  Guerrineau's 
creditors,  1  M'Cord,  304. 

And  the  contrary  follows,  that  where  the  husband  or  wife  is  competent,  the  other  is 
also  competent,  (Porter  v.  M'Clure,  1  Hayw.  Rep.  360 ;)  as  where  the  interest  of  the 
one  is  against  the  party  offering  the  witness,  the  other  may  be  received.  (Per  Wal- 
worth, Ch.  in  The  City  Bank  v.  Bangs,  3  Paige,  37, 8.)  Thus,  where  the  husband 
had  guarantied  the  payment  of  a  note  belonging  to  the  wife  before  marriage,  and  which 
be  endorsed  to  the  plaintiff,  she  was  received  for  the  maker  to  prove  that  it  was  paid 
to  her  before  marriage,  his  liability  being  contingent.  (Fitch  v.  Hill,  1 1  Mass.  Rep. 
286.)  So,  where  the  husband's  interest  is  balanced,  the  wife  is  competent  (Baring 
V.  Reeder,  1  Hen.  &  Munf.  154.  Marshall  v.  Davis,  1  Wend.  109.)  So,  if  the  hus- 
band release  his  interest,  this  makes  the  wife  competent.  (Brayfield  v.  Brayfield,  3 
Har.  &  John.  208.) 

See  post,  notes  142,  146, 


NOTE  115— p.  65. 


Per  Spencer,  J.  in  Marquand  v.  Webb,  16  John.  Rep.  93.  And  see  Gage  v.  Stew- 
art, 4  John.  Rep.  293. 


NOTE  116— p.  66. 


Where  a  corporation  is  a  party,  or  immediately  interested  in  the  event  of  a  suit,  no 
member  of  it  can  be  a  witness  to  support  the  interests  of  the  corporation.  (Doe,  ex 
dem.  Mayor  &  Burgesses  of  Stafford,  v.  Tooth,  3  Younge  Sl  Jervis,  19.  Respublica 
T.  Richards,  1  Teates,  480.)    Hekl  contrai  in  a  suit  by  The  City  Council  of  Charleft- 
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ton  V.  Ring,  for  a  penalty  due  to  the  corporation  \  and  this  on  eommon  law  priiieipleflr« 
(City  Council  v.  King,  4  M'Cord,  487.)  And  vid.  Falls  v.  Belknap,  1  John.  Rep.  48^$ 
Bloodgood  V.  The  Overseers  of  the  Poor  of  Jamaica,  13  id.  385,  S.  P. ;  and  see  also 
Corwein  v.  Hames,  1 1  John.  Rep.  76.  In  New-York,  a  member  of  a  corporation  ag- 
gregate, not  named  on  the  record,  is  admissible  to  testify  against  the  corporation.  (3 
R.  S.  407,  §  81.)  A  stockholder  in  a  bank  was  held  incompetent  as  a  witness  for  the 
bank.  (Bank  of  Kentucky  v.  M'Williams,  3  J.  J.  Marsh.  356,  360,  1.)  A  surety  for 
a  corporation  was  held  competent  to  testify  for  the  corporation,  in  respect  to  another 
debt,  for  wliich  they  were  sued.  (Miller  v.  Mariner's  Church,  7  GreenL  51.)  And  the 
member  of  an  eleemosynary  corporation,  having  no  pecuniary  interest,  seems  to  be 
competent  for  the  corporation  in  a  suit  directly  against  it.  (id.)  In  Louisiana,  mem- 
bers of  certain  corporations  are  by  statute  admitted  for  the  corporation.  (Police  Jury 
y.  M'Donough,  7  Mart.  Lou.  Rep.  8, 19,  N.  S. ;  and  3  Mart  Dig.  483.)  But  a  stock- 
holder is  not  so  admissible.  (Lynch  v.  Postletliwaite,  7  Mart.  Louisiana  Rep.  Ist  se- 
ries, 69, 311.) 

As  to  what  are  called  quasi  corporations,  or  the  civil  divisions  of  the  country,  where 
the  question  to  be  decided  involves  an  increase  or  diminution  of  the  corporate  means 
or  funds,  so  as  to  add  to  or  listen  the  burthen  of  taxation  upon  the  individual,  the 
Elnglish  courts  have  holden  that  his  mere  liahiUty  to  be  rated  constitutes  an  interest 
too  remote  and  contingent  to  operate  as  the  ground  of  exclusion,  though  it  is  said  to  be 
otherwise  if  he  be  oct^pttj/  rated.  (Rex  v.  Prosser,  4  T.  R.  17, 19,  30.  Rex  v.  South 
Lynn,  5  id.  664,  667.  Rex  v.  Littte  Lumley,  6  id.  157.)  Several  cases  in  New-Tork 
profess  to  go  on  the  same  ground ;  and  they  no  doubt  go  as  far.  (Falls  v.  Belknap^ 
1  Johns.  Rep.  486,  491.  Corwem  v.  Hames,  11  id.  76.)  And  in  Bk)odgood  v.  Jamai- 
ca, (13  id.  385,)  the  objection  was  disregarded,  though  the  witness  was  actually  rated 
for  the  general  support  of  the  poor,  but  not  for  tlie  particular  pauper  in  question. 
These  cases  go  very  far  towards,  if  not  quite  up  to  the  cases  in  Connecticut,  stated 
post,  note  136,  which  receive  the  inhabitant  without  regard  to  the  question  whether 
he  be  raUAle  or  aetuaUy  rated.  The  City  Council  v.  King,  (4  M'Cord,  487,)  went  on 
the  cases  in  Johnson,  wproy  and  seems  to  go  the  whole  length  with  the  Connecticut 
authorities. 


NOTE  117— p.  66. 


See  Marquand  v.  Webb,  16  John.  Rep.  89 ;  Baring  v.  Reeder,  1  Hen.  &  Mui^*. 
154,  164;  Field  v.  Field,  9  Wendell,  394,  898;  Smyth  v.  M'Dow,  1  Rep.  Const 

Court,  377. 

D.  lent  a  horse  to  V.,  to  be  re-delivered  whenever  D.  thought  proper.  V.  sold  the 
horse  to  M. ;  and  in  an  action  by  D.  agsunst  M.,  the  wife  of  V.  was  declared  to  be  a 
competent  witness  for  D. ;  V.  being  at  all  events  liable  to  the  kising  party,  his  interest 
was  balanced,  and  his  wife  was  competent  to  testify  whenever  he  himself  would  have 
been.  (Marshall  v.  Davis,  1  Wend.  Rep.  109.)  The  principal  is  competent  for  the 
creditor  against  the  surety,  having  either  a  balanced  interest  or  one  against  the  credi- 
tor. (Bigelow  V.  Benedict,  6  Conn.  Rep.  1 16.)  So,  on  ofifering  a  will  for  probate,  the 
surety  in  a  bond  given  by  an  %dsauuaXt9,loiry  pendente  Ute,  is  con^tent  to  support  the 
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will ;  far  he  18  liable  equally  to  the  executors,  if  tlie  will  be  established,  or  to  the  ad- 
BuniBtratorB,  if  not.  (Martm  v.  Hough,  3  Hawks,  S68.)  And  on  an  issue  to  try  whetli- 
er  the  husband  had  deeded  or  only  mortgaged  the  land,  the  widow  was  received  for 
the  complainants  who  set  up  that  it  was  mortgaged,  because,  whether  deeded  or  mort- 
gaged, her  right  to  dower  (say  the  court)  was  gone.  (Price  v.  Jomer,  STHawks,  418.) 
Note^ — ^This  case  went  on  the  law  of  dower  in  North  Carolina,  which  would  seem  to 
diier  from  that  in  some  of  the  other  states.  A  debtor,  who  had  made  a  general  assign- 
ment of  his  property,  was  received  as  competent  in  a  suit  between  creditors,  in  which 
one  aou^t  preference  of  another  on  the  ground  of  usuiy.    (Moffitt  v.  Cochran,  1 
M'Cord's  Ch.  Rep.  434.)    An  agent  of  A.  to  draw  bills  on  A.,  who  promised  to  ac- 
eept,  was  held  to  possess  a  balanced  interest  between  the  payee  and  A.,  in  an  action 
on  a  bin  drawn  by  the  agent  on  A. ;  and  it  was  held  that  he  might  shew  A.'s  construc- 
tive acceptance ;  for  if  he  acted  without  authority,  he  would  be  liable  to  A.,  if  the  sum 
be  recovered  of  A. ;  and  if  not,  he  would  be  liable  to  the  payee.    (Lowber  v.  Shaw,  5 
Mason,  341.)    A  debtor  assigned  property  to  his  creditor  with  warranty,  which  was 
afterwards  attached  by  another  creditor;  the  witness  was  held  competent  between 
them,  his  interest  being  balanced.    (See  the  notice  of  this  principle,  ante,  note  111.) 
And  such  seems  to  be  the  usual  case  of  a  debtor  assigning  his  efiects  to  a  fiivored  cred- 
itor, and  which  are  afterwards  attached  by  another  creditor  on  the  ground  of  fraud. 
Here  is  the  implied  covenant  of  the  right  to  assign  or  sell.  If  the  assignment  stands,  it 
pays  his  debt,  but  leaves  him  in  debt  to  the  attaching  party.  If  it  be  avoided,  he  is  still 
indebted.    It  only  changes  the  creditor.    Nor  is  his  liability  to  costs  greater  or  other 
than  in  the  usual  case  of  transfer  of  property  by  failing  debtors.    There  is  no  direct 
liability  on  his  part  for  costs ;  and  a  covenant  of  title  or  right  to  sell  in  the  assignment 
cannot  make  him  liable  beyond  the  amount  of  his  debt ;  for  which  he  would  be  liable 
without  the  covenant,  if  the  property  intended  to  secure  it  be  taken  away  by  a  superi- 
or legal  title.  (Prince  v.  Shepard,  9  ^k.  176, 183.)   (See  the  notice  of  this  case,  ante, 
note  111,  and  the  other  cases  cited  in  that  note.)  It  should  appear  affirmatively,  where 
the  interest  may  be  balanced,  that  it  is  not  Thus,  on  an  issue  whether  a  certain  mes- 
auage  was  situated  within  a  chapehry,  a  person  who  occupied  rateable  property  would, 
at  common  law,  be  incompetent  to  prove  that  it  was,  as  he  might  thus  lessen  his  share 
of  chapel  rates.  But  at  the  same  time,  as  his  interest  might  have  been  balanced  by  iur 
creasing  the  number  of  claimants  for  seats  and  sepulture,  and  thus  add  to  his  burden 
and  balance  his  interest,  Bayley,  J.  said  it  it  should  appear  negatively,  that  he  would 
not  be  thus  burdened.    (Marsden  v.  Stansfield,  7  Bamw.  &  Cress.  815.)    In  an  ac- 
tkm  for  work  done  for  the  defendant  on  A.'s  house,  he  having  retained  the  defendant 
to  rebuild,  A.  is  a  competent  witness  for  the  plaintiff  to  prove  tliat  he  did  the  work,  A. 
having  paid  neither ;  for  it  is  immaterial  to  him  whether  he  pay  the  plaintiff  or  de- 
fendant.   (Goodman  v.  Love,  1  Carr.  &  Payne,  76.)    Where  the  witness  contracted 
to  sell  lands  to  the  defendant,  and  to  sell  the  same  lands  to  the  plaintiff,  he  was  held 
competent;  for,  per  curiam^  if  the  plaintiff  succeed,  tlie  defendant  will  sue  the  witness 
on  his  contract  to  convey  to  him.    If  the  defendant  succeed,  the  plaintiff  will  sue  him 
on  his  contract  to  convey  to  him.    Thus,  being  equally  bound  to  both,  he  stands  indif- 
ferent between  them.   (Nessley  v.  Swearingen,  Addis.  144.)  Where  A.  had  executed 
a  usurious  mortgage  with  covenants  of  warranty,  and  subsequently  sold  and  conveyed 
the  mortgaged  premises  by  deed  with  warranty  to  a  third  person,  taking  back  a  mort- 
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gage  to  secure  the  purchase  money,  and  assigned  this  mortgage  to  another ;  in  an  ao* 
tion  of  ejectment  by  the  assignees  of  the  second  mortgage,  against  a  purchaser  under 
a  statute  foreclosure  of  the  usurious  mortgage,  A  was  held  a  competent  witness  to 
prove  the  usury ;  for  the  verdict  would  not  be  evidence  for  or  against  him.  If  the  tide 
of  tlie  plaintiff  failed,  tlie  witness  would  be  liable  on  the  covenant  in  his  deed  with  war^ 
ranty,  which  was  given  at  the  same  time  with  the  mortgage  to  him,  and  of  which  the 
lessors  of  the  plaintiff  were  the  assignees.  If  the  defendant  should  be  evicted,  the  wit- 
ness would  be  responsible  on  the  covenants  of  warranty  in  his  mortgage.  (Jackson, 
ex  dem.  Skinner,  v.  Packard,  6  Wend.  415.)  The  servant  of  a  party  who  had  been 
bargaining  for  the  purchase  of  a  chattel,  came  to  tlie  owner  and  said  tliat  his  master 
desired  to  look  at  it,  and  would  keep.it  if  approved  of.  The  chattel  was  in  consequence 
delivered  to  the  servant,  but  it  was  neither  purchased  nor  returned.  In  trover  by  the 
owner  against  the  servant,  lield  that  the  master  was  competent  for  him  to  prove  au* 
thority  for  the  message ;  for,  if  the  verdict  had  gone  against  the  defendant,  the  master 
would  be  liable  to  him  on  the  ground  of  deceit  in  the  message,  while,  if  it  discharged 
Che  servant,  it  made  tlie  master  liable.  (Grylls  v.  Da  vies,  2  Barnw.  &  Adolph.  514.) 
The  first  endorser  of  a  negotiable  promissory  note  is  competent  witliout  a  release,  in  a 
auit  by  the  holder  against  a  second  or  subsequent  endorser,  to  prove  that  the  defend- 
ant endorsed  tlie  note  merely  for  the  accommodation  of  the  maker,  and  that  the  maker 
negotiated  it  fraudulently.  (Hall  v.  Hale,  8  Conn.  Rep.  336.)  Where  both  parties, 
in  a  real  action,  claimed  the  land  under  the  same  title,  the  grantor,  from  whom  the  title 
was  originally  derived,  was  admitted  to  testify,  both  parties  being  equally  interested  in 
the  covenants  in  the  deed.  (Roberts  v.  Whiting,  16  Mass.  Rep.  186.)  On  a  bill  filed 
by  sureties  to  avoid  their  contract,  on  the  ground  of  indulgence  granted  to  the  princi- 
pal, he  was  held  competent  for  them.  (Reid  v.  Watts,  4  J.  J.  Marsh.  440, 1.)  The 
mortgagor  of  a  vessel  is  a  competent  witness  for  the  mortgagee  who  is  sued  as  owner 
£oT  repairs,  to  show  that  the  transfer,  apparently  absolute,  was  in  fact  conditional ;  for 
though  tlie  defendant  be  charged  as  mortgagee  in  possession,  the  witness  would  be  lia- 
ble to  him  for  no  more  than  the  debt  He  should  liave  paid  it  without  suit,  and  cannot 
therefore  call  on  the  witness  to  account  for  costs ;  and  if  lie  succeed,  the  witness  is  lia- 
ble to  the  plaintiff  for  the  same  sum.  (Ring  v.  Franklin,  3  Hall's  Rep.  C.  P.  N.  Y.  1.) 
P.,  having  sold  goods  to  H.,  subsequently  sold  the  same  goods  to  F. ;  in  an  action 
brought  by  H.  against  F.  for  the  goods,  P.  was  held  an  admissible  witness  for  H.,  be- 
ing equally  liable  on  his  implied  warranty  of  title  to  both  parties.  (Frost  v.  Hill,  S 
Wend.  Rep.  386.  Miller  v.  Little,  1  Yeates,  26.)  So  in  a  sale  of  lands.  (Inhabitants 
of  Worcester  v.  Eaton,  1 1  Mass.  Rep.  368.)  But  it  is  otherwise  where  the  question  is 
one  of  boundaries,  not  of  title,  and  the  witness  is  called  by  the  second  grantee,  for  him, 
to  prove  tliat  the  first  deed  does  not,  on  a  true  location,  interfere  with  the  second. 
(Jackson,  ex  dem.  Caldwell,  v.  Hallenback,  3  John.  Rep.  3^4.)  On  a  bill  of  foreckis- 
ure  by  a  mortgagee  against  a  levying  creditor  on  the  same  land,  the  original  debtor  is 
a  competent  witness  for  the  plaintiff;  for  it  is  equal  to  him,  whetlier  the  land  pay  the 
plaintiff's  or  defendant's  debt.  (Carter  v.  Champion,  8  Conn.  Rep.  549,  660.)  A  sold 
a  vessel  to  B.,  who,  in  consideration,  agreed  to  pay  A.'s  debt  to  C.  In  assumpsit  by  C« 
against  B.,  held  tliat  A.  was  a  competent  witness  for  the  plaintiff;  for  if  the  pkintifiT 
succeeded,  the  witness'  debt  to  him  would  be  extinguished  for  so  much ;  if  not,  the  wit- 
ness would  recover  the  same  sum  from,  or  have  it  allowed  by  tlie  defendant.    (Brown 
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▼.  Atwood,  7  Oreenl.  S56, 7.)    Trover  ibr  a  negro.    The  negro  in  question  had  been 
purchased  by  the  plaintiff  from  the  defendant's  son,  who  had  executed  a  bill  of  sale  of 
him  to  the  plaintiff.    The  defendant  introduced  the  son  to  prove  that  the  negro  was 
the  property  of  the  defendant,  and  tliat  he  had  been  sold  without  any  authority.  Held, 
that  the  witness  had  an  equal  interest  each  way,  and  was  therefore  competent.  (Stump 
V.  Roberts,  1  Cooke,  350.)    A.,  having  a  promissory  note  made  by  B.,  delivered  it  to 
€.  to  collect.    C.  sold  the  note  to  D.  for  a  vahiable  consideration,  which  he  applied  to 
his  own  nse,  and  D.  received  the  money  due  on  the  note  from  the  maker.    In  an  ac- 
tion by  A.  against  D.  to  recover  the  amount  of  the  note,  as  ibr  so  much  money  had 
'    and  received,  C.  is  a  competent  witness  for  D.,  the  defendant,  for  he  is  in  every  event 
MaUe  to  the  losing  party.    (Cushman  v.  Loker,  3  Mass.  Rep.  106.)    But  it  was  said 
that  an  agent,  authorized  to  receive  money  for  the  plaintiff  and  who  had  given  a  re* 
ceipt  for  the  money,  was  not  competent,  in  an  action  for  the  money  against  the  debtor, 
to  prove  that  no  money  was  in  truth  received ;  for  the  plaintiff  would,  on  &ilure,  have 
an  immediate  cause  of  action  against  the  witness,  which  a  recovery  in  this  suit  would 
bar.    But  the  witness  would  not  be  liable  to  the  defendant,  wltfiout  his  showing  not 
only  that  he  had  paid  tiie  money,  but  that  the  witness  had  broken  his  trust.    (Ful- 
ler v.  Wheelock,  10  Pick.  185.)   A.,  as  agent  for  the  defendants,  purchased  prop- 
erty, which  was  received  by  them,  and  gave  his  note  to  the  vendor,  for  the  defendants, 
for  the  consideration  money.    He  was  afterwards  allowed  the  amount  of  the  note,  in 
settlement  with  the  defendants.    In  an  action  by  the  vendor  against  the  defendants  to 
recover  the  amount  of  tliis  note,  A.  was  held  to  be  a  competent  witness  for  the  plain- 
tiff^ for,  if  the  plaintiff  recovered,  the  defendants  having  alk)wed  A.  the  amount  in  set- 
tlement, he  would  be  liable  to  refund  to  them ;  and  if  the  plaintiff  failed,  he  would  be 
accountable  to  him  for  the  value  of  the  property ;  and  so  stood  indifferent  between  the 
parties,  being  liable  at  all  events  to  the  losing  party.    (Emerson  v.  The  Providence 
Hat  Manufl  Co.,  13  Mass.  Rep.  237.)    An  agent  who  had  received  several  sums  of 
money,  on  account  of  trespasses  alleged  to  have  been  committed  on  the  lands  of  his 
principal,  and  which  he  had  promised  to  refund  in  case  his  principal  did  not  reedier  in 
an  BCtkm  ajjainst  one  of  the  alleged  trespassers,  was  held  a  competent  witness  in  tftat  ac- 
tion. His  interest  was  balanced  between  the  parties.  If  the  plaintiff  prevailed,  he  would 
be  absolved  from  his  agreement  to  refund  the  money,  and  be  liable  to  pay  it  over  to  his 
principal    If  the  defendant  prevailed,  he  would  be  obliged  to  refund,  according  to 
his  agreement   (Renaudet  v.  Crocken,  1  Caines'  Rep.  167.)  An  agent  or  broker  who 
was  authorized  to  purchase  goods  on  certain  specified  terms,  is  a  competent  witness  for 
die  principal,  in  an  action  brought  by  the  vendor  against  the  principal,  in  relation  io 
the  purchase  of  the  goods ;  for,  if  he  exceeded  his  authority,  he  is  b'able  at  aD  events  to 
the  being  party ;  and  if  he  did  not,  he  is  liable  to  neither.    (Bailey  v.  Ogden,  S  John. 
Rep.  d99,  490.)    D.  and  M.  being  indebted  to  C,  he  attached  money  in  the  hands  of 
B.,  befonging  to  M.    In  an  action  brought  by  C.  against  B.  to  recover  the  money  so 
attached  and  held  by  him,  it  was  held  that  D.  was  a  competent  witness  for  the  plain- 
tiff; for  though  the  recovery  of  the  plaintiff  would  go  far  in  discliarge  of  the  debt  due 
horn  the  witness,  yet  he  would  be  liable  over  to  M.  for  the  same  amount,  so  that  his 
interest  was  balanced  between  the  parties.    (M'Leod  v.  Johnston,  4  John.  Rep.  196.) 
A  master  of  a  vessel,  who  had  loaned  money  for  necessary  expenditures  for  the  voyage, 
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was  held  to  be  a  competent  witness  for  the  lender,  in  an  action  by  him  for  the  money 
lent,  against  the  owner,  though  the  master  had  drawn  a  hill  on  his  owner  in  favor  of 
the  lender,  which  hiU  was  not  accepted ;  for  his  (the  master's)  interest  was  held  equal 
between  the  parties.  (Milward  v»  Hallett,  3  Cain,  Rep.  77.).  Action  of  replevin.  The 
defendant  being  deputy  slieriff,  and  iiaving  an  execution  against  A.,  levied  upon  the 
goods  in  question  as  the  property  of  A.  and  B.  The  defendant  offered  B.  as  a  witness 
to  prove  the  property  of  the  goods  in  himself  and 'A.,  and  he  was  held  competent  It 
was  indifferent  to  him  which  party  succeeded,  being  in  every  event  entitled  to  his  moi- 
ety of  tlie  goods.  (Page  v.  Weeks,  13  Mass.  Rep.  199.)  A.,  being  indebted  both  to 
the  plaintiff  and  B.,  consigned  property  to  the  ibrmer,  the  proceeds  to  be  applied  in  the 
payment  of  his  debt  due  the  plaintiff.  The  defendant  attached  the  property  at  the  suit 
of  B.,  and  the  plaintiff  brought  this  action  to  recover  the  value  of  the  property.  Held, 
that  A.  was  a  competent  witness  for  the  plaintiff,  because,  if  the  plaintiff  should  prevail, 
the  properly  would  be  applied  towards  his  demand.  If  the  defendant  prevailed,  it  would 
go  to  pay  the  demand  of  the  attaching  creditor.  A.,  therefore,  stood  indifferent  be- 
tween the  parties.  (Rice  v.  Austin,  17  Mass.  Rep.  197.)  In  trover  by  a  sheriff  who 
had  levied  on  the  goods  of  a  tenant  without  notice  of  rent  in  arrear,  against  tlie  land- 
lord, who  distrained  the  goods  afler  the  levy,  the  tenant  is  competent  for  tlie  plaintiff. 
He  is  entirely  disinterested,  for  it  is  indifferent  to  him  whether  the  goods  go  to  pay  the 
execution  or  the  rent  (Alexander  v.  Mahon,  11  John.  Rep.  185.)  Where  a  master 
of  a  vessel,  who  had  a  lien  on  the  vessel  and  cargo  fbf  advances  which  he  had  procured 
to  be  made  for  the  use  of  the  vessel,  brought  an  action  of  trover  against  the  defendant, 
who  had,  b)^  the  owner's  direction,  converted  a  part  of  the  cargo,  it  w^  held  that  A., 
who  made  the  advances,  and  to  whom  the  master  had  given  his  note  for  the  money  ad- 
vanced, was  a  competent  witness  for  the  master ;  for  whether  the  plaintiff  recovered 
or  not,  could  not  affect  the  rights  of  the  w^itness,  or  the  liability  of  the  plaintiff  to  him. 
(Ingersoll  v.  Van  Bokkelin,  7  Cowen's  Rep.  670.)  The  assignee  of  a  chose  in  ac- 
tion, assigned  as  a  pledge  to  secure  a  debt  due  from  the  assignor  to  the  assignee,  with 
an  agreement  that  if  the  pledge  should  not  produce  sufRcient  to  satisfy  the  debt,  the 
assignor  was  to  pay  the  deficiency,  is  a  competent  witness  for  the  assignor  in  an  action 
in  his  name  to  recover  the  debt  assigned.  (Locke  v.  The  North  American  Ins.  Co.,  13 
Mass.  Rep.  61.)  In  an  action  against  the  surety,  the  maker  of  a  promissory  note,  it 
was  held  that  the  declarations  of  the  co-maker  and  principal  were  not  admissible 
ai^nst  the  defendant,  because  he  was  a  competent  witness  for  cither  party.  But  qucre 
of  the  reason,  for  the  principal  would  be  liable  for  costs  to  his  surety.  His  interest, 
therefore,  was  in  favor  of  the  defendant.  (Baker  v.  Briggs,  8  Pick.  122.)  The  draw- . 
er  of  a  bill  of  exchange  was  held  not  a  competent  witness  for  the  endorsee  against  the 
acceptor,  because,  should  the  endorsee  fail,  the  witness  would  be  liable  to  him  not  on- 
ly for  the  amount  of  the  bill,  but  for  charges,  interest  and  costs;  whereas,  if  he  sue* 
ceeded,  the  witness  would  be  bound  to  account  with  the  acceptor  for  tlie  amount  of 
the  bill  only.    (Scott  v.  M'Lellan,  2  Greenl.  199,  204.) 

That  the  witness  has  a  remedy  over  against  another,  to  indemnify  him  for  what  he 
is  to  lose  by  the  failure  of  the  party  calling  him,  has  often  been  held  to  make  him  com- 
petent, by  equalizing  his  interest.  Thus,  where  tlie  witness,  the  defendant's  agent,  had 
accepted  a  bill  for  the  money  claimed  by  the  plaintiff,  yet  the  witness  was  held  compe* 
tent  fbr  the  plaintJST,  though,  by  sustaining  the  action,  he  would  pay  his  own  debt  t% 
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aoceptor ;  for  should  the  plaintiff  fail,  and  the  witness  be  obliged  to  pay  the  bill,  he 
would  have  his  remedy  over  against  the  defendant,  his  principal,  for  whom  he  as  agent 
had  thus  paid  the  debt«  (Martincau  v.  Woodland,  2  Can*.  &  Payne,  65.)  So  in  an 
action  by  the  second  endoreee  of  a  bill  of  exchange  against  tlie  drawer,  the  first  endor- 
see was  received  as  a  witness  for  the  plaintiff.  (Hewitt  v.  Thompson,  2  Carr.  &  Payne, 
973,  in  connection  with  what  was  said  by  Thesinger,  arguendo,  in  Cropley  v.  Comer, 
4  Carr.  &  Payne,  21,  and  Bayl.  on  Bills,  Boston  ed.  1826,  p.  374.)  So  in  trover  for 
goods  against  A.,  the  witness,  (the  vendor,)  who  sold  them  to  the  plaintiff  on  the  terms 
of  taking  them  back  if  not  paid  for,  .was  held  competent  for  the  plaintiff;  for  his  reme- 
dy for  tlie  price  and  the  return  of  the  goods  in  specie  were  held  equal  to  the  witness. 
(Banks  v.  Kain,  2  Carr.  &  Payne,  697.)  The  attorney  who  sues  for  a  non-resident 
plaintiff,  and  in  various  other  like  cases,  is  personally  liable  for  costs,  and  so  interested 
and  incompetent  as  a  witness  for  the  plaintiff,  (see  ante,  note  lOS,  and  Brandigee  v. 
Hale,  13  John.  Rep.  125,)  yet  if  he  be  indemnified  and  consider  that  he  has  ample  le- 
etcrity,  he  is  competent  for  the  plaintiff  (Chaffee  v.  Thomas,  7  Cowen's  Rep.  356.) 
So  if  the  witness  declare  he  is  liable  for  the  plaintiff's  costs,  but  hajB  funds  in  his  hands 
to  pay  them.  (Collins  v.  M'Crummen,  3  Mart  Lou.  Rep.  N.  S.  166,  168, 9.)  See 
also  Hall  v.  Hale,  supra;-  Brown  v.  Atwood,  stqnra ;  Ridley  v.  Taylor,  13  East,  175 ; 
Buckland  v.  Tankard,  5  T.  R.  579 ;  Bayl.  on  Bills  Bost  ed.  1826,  p.  374. 

For  many  cases  on  negotiable  paper  resting  on  this  mode  of  balancing  interest,  see 
the  next  note,  118. 

But  this  mode  of  balancing  interest  is  denied  in  other  cases.  In  Kentucky  it  is  de- 
nied, though  the  money  to  indemnify  the  witness  be  deposited  with  a  receiver  appoint- 
ed by  the  court-;  for  lie  may  fail  or  be  fethless.  (Wallace's  ex'rs  v.  Twyman,  3  J.  J, 
Marsh.  457,  460,  1.)  So  in  England,  in  actions  against  sherifis,  for  the  acts  of  their 
deputies  in  levying  on  goods  under  executions.  Tliat  the  creditors  in  whose  behalf 
the  levies  are  made  have  indemnified  the  deputies,  will  not  make  them  competent  wit- 
nesses for  the  sheriffs.  (Whitehouse  v.  Atkinson,  3  Carr.  &  Payne,  344.)  See  also 
Oven  V.  Mann,  2  Day,  399.    But  guere,  6f  these  last  cases. 
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In  this  case  the  bill  was  drawn  for  the  payee's  accommodation.  The  rule  admitting 
parties  to  negotiable  paper  as  competent  witnesses,  for  or  against  other  parties,  be- 
tween whom  a  suit  is  pending  in  respect  to  the  same  paper,  is,  in  England,  very  com- 
prehensive. We  have  seen,  ante,  note  78,  p.  71,  that  they  are  not  excluded  because 
they  are  called  to  impeach  the  paper  as  void  in  its  origin,  or  discharged  or  avoided  by 
matter  ex  post  facto.  And  by  the  adoption  of  another  doctrine,  noticed  at  the  close  of 
the  previous  note,  117,  p.  126,  that  a  remedy  over  shall  equalize  and  balance  the  inters 
est  of  a  witness,  the  broad  general  rule  is  received  as  laid  down  by  Bayley,  in  his  treat- 
ise on  bills,  (4  London  ed.  422;  Boston  ed.  1826,  374 ;)  that  the  endorser  is  competent 
for  the  plaintiff  or  defendant,  in  an  action  either  against  drawer  or  acceptor ;  for  the 
plaintifi,  because,  though  the  witness  is  a  warrantor,  yet  he  has  his  remedy  over  against 
the  drawer  or  acceptor;  for  the  defendant,  of  course,  because  his  interest,  if  any  thing, 
is  opposed  to  him.    (Shuttleworth  v.  Stephens,  1  Campb.  406.    Yenning  v.  Shuttle- 
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trorth,  Bayl.  on  Bills,  4  Lond.  ed.  433.  BostoD  ed.  1836,  S74.  Charrington  v.  M^ 
ner,  Peake,  N.  P.  C.  6.  Jordan  v.  Lashbrooke,  7  T.  R.  601.  Richardficm  v.  Allen,  3 
Stark.  Rep.  334.    Stephens  v.  Lynch,  2  Campb.  832 ;  13  Eiast,  58,  S.  C.) 

The  same  doctrine  of  course  extends  to  a  promissory  note,  where  the  endorser  may 
also  be  a  witness  for  or  against  the  maker.    (Post,  3  Pliil.  Ev.  30,  31.) 

A  joint  maker  not  sued  is  competent  for  the  bolder  against  the  co-maker,  as  he  is 
eitlier  liable  to  the  plaintiff  for  tlie  whole  demand,  or  has  a  remedy  over  for  contribu' 
tion  against  his  co^maker ;  and  so  is  even  competent  for  the  latter.  (York  v.  Blott,  5 
MauL  &r  Selw.  71.)  The  drawer  is  of  course  competent  for  the  acceptor.  (Pool  v# 
Bonsfield,  1  Campb.  56.) 

Within  the  principle  cited  above  from  Bayley,  the  drawer  is  also  a  competent  wit^ 
Bess  for  either  plaintiff  or  defendant.  (Dickinson  v.  Prentice,  4  E^p.  Rep.  53.  Rich  v. 
Topping,  Peak.  N.  P.  C.  334.  Brand  v.  Ackerman,  5  Esp.  Rep.  119.  Hubnerv. 
Richardson,  Mann.  Dig.  Witness,  pi.  98.  Humphrey  v.  Moxon,  Peak.  N.  P.  C.  53. 
Barber  v.  Gingell,  3  Esp.  Rep.  63.) 

But  I  forbear  to  enlarge  on  this  subject,  the  rather  as  it  is  more  particulariy  coBskier- 
ed  in  the  3  vol.  I  have  said  so  much,  because  I  have  thought  it  better  in  tliis  plaee  to 
•et  down  most  of  the  American  and  some  of  the  later  English  eases  here,  so  that  the 
more  narrow  grounds  on  which  many  of  the  American  courts  have  proceeded  may 
appear. 

The  extent  of  exclusion,  because  the  parties  sliall  not  speak  against  paper  to  which 
they  have  given  the  sanction  of  their  names,  will  appear,  ante,  note  78,  p.  71,  and  for  a  far- 
ther application  of  the  rule  of  balanced  interest  to  these  parties,  see  the  cases  cited  in  the 
previous  note,  117,  especially  Lowber  v.  Shaw,  Hall  v.  Hale,  Cushman  v.  Loker,  Em- 
erson V.  Tlie  Providence  Hat  Manufactory,  Martineau  v.  Woodland,  Hewitt  v. 
Thompson,  Cropley  v.  Corner,  Baker  v.  Briggs,  and  Scott  v.  MXellan,  cited  qMusim 
in  that  note. 

Most  of  the  American  cases  shut  out  the  endorser,  unless  he  be  released,  as  a  wit- 
ness for  the  holder  against  the  drawer,  acceptor  or  maker ;  (Baskins  v.  Wilson,  6 
Cowen's  Rep.  471.  Barnes  v.  Ball,  1  Mass.  Rep.  73.  Murray  v.  Carrett,  3  Call,  373. 
Steinmits  v.  Currie,  1  Dall.  269 ;)  Even  to  take  the  case  out  of  the  statute  of  limita- 
tions, (Baskins  v.  Wilson,  supra,)  or  against  a  prior  endorser,  (Talbot  v.  Clark,  8  Pick. 
61.)  A  prior  endorser  is  not  competent  against  the  drawer,  in  favor  of  the  witness'  en- 
dorsee, unless  the  witness  endorsed  witliout  recourse  to  himself.  (Cowles  v.  Harts,  3 
Conn.  Rep.  516.)  So  the  drawer  is  not  competent  for  the  endorser  against  the  ac- 
ceptor ;  for  tlie  drawer  is  subject  to  charges,  interest,  and  costs,  which  the  acceptor 
would  not  be  bound  to  answer  to  him.    (Scott  v.  M'Lellan,  3  Greenl.  199,  204.) 

New- York  and  Connecticut,  however,  seem  to  be  approaching  the  English  rules 
cited  supra  from  Bayley.  (Barretto  v.  Snowden,  5  Wend.  181.  Hall  v.  Hale,  8  Conn. 
Rep.  336.) 

The  maker  or  acceptor  is  in  general  competent  between  drawer  and  holder,  or 
endoser  and  holder,  for  either  party.  (BarnweU  v.  Mitchell,  3  Conn.  Rep.  101.  Hub- 
by V.  Brown,  16  John.  Rep.  70.  Skelding  v.  Warren,  15  John.  Rep.  370.  William* 
V.  Walbridge,  3  Wend.  415,  416.  Abat  v.  Doliole,  3  Mart.  Lou.  Rep.  657.  Mar- 
burgh  V.  Canfield,  4  Mart  Lou.  Rep.  N.  S.  639, 540.)  Pierce  v.  Butler,  14  Mass.  Rep. 
803,  313,  contra.    The  maker  or  acceptor  is  especially  competent,  if  judgment  be  al- 
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ready  obtained  against  him  at  the  suit  of  the  holder.    (Columbia  Bank  v.  M'Gruder, 
6  Har.  &  John.  172,  178.) 

The  assignor  of  a  note  or  bill  payable  to  bearer,  though  not  endorsed,  is  not  admis* 
able  for  the  holder,  by  reason  of  the  implied  warranty  that  the  note  is  genuine;  and 
this,  though  the  note  be  taken  by  tlie  holder  expressly  at  his  own  risque.  (Herrick  v. 
Whitney,  15  John.  Rep.  240.  Shaver  v.  EUe,  16  id.  201.  Murray  v.  Judah,  6  Cow- 
en's  Rep.  484.)  Otherwise,  after  the  execution  of  the  note  is  fully  proved  by  others. 
(WiBiama  v.  Matthews,  3  Cowen*s  Rep.  252,)  and  Rice  v.  Steams,  (3  Mass.  Rep. 
S36,)  held  an  endorser  to  endorsee  at  his  own  risk,  competent  against  the  maker.  (Bar- 
ker V.  Prentiss,  6  Mass.  Rep.  430,  S.  P.)  So  if  it  do  not  appear  that  he  is  charged  as  en- 
dorser, if  he  be  not  called  to  prove  the  genuineness  of  the  note.  (Barretto  v.  Snowden, 
supra.) 

The  foUowing  cases  depend  on  some  peculiar  relation  held  by  the  witness. 

A  master  of  a  vessel  who  had  drawn  a  bill  on  his  owners  for  money  advanced  by 
the  plaintiff,  for  the  necessary  expenditures  of  the  vessel,  is  a  competent  witness  for  the 
payee,  in  an  action  brought  by  the  payee  against  the  owner  for  the  money  advanced, 
fi>r  he  is  alike  liable  to  both  parties.  (Mil  ward  v.  Hallet,  2  Cain.  Rep.  77.)  If  a  note 
be  made  and  endorsed  for  the  accommodation  of  the  maker,  he  is  not  competent  for  the 
endorser,  for,  in  that  case,  the  endoraer  being  regarded  as  a  surety,  in  the  event  of  a 
recoveiy  by  the  plaintiff,  the  maker  would  not  only  be  liable  to  the  endorser  for  the 
amount  of  the  note,  but  also  for  the  costs  of  the  present  suit.  (Hubby  v.  Brown,  16 
John.  Rep.  70,  per  Spencer,  J.  Pierce  v.  Butler,  14  Mass.  Rep.  303.)  In  answer  to 
an  action  upon  a  bill  drawn  by  the  defendant,  and  by  him  endorsed  to  the  plaintiff,  the 
acceptor,  who  accepted  to  discharge  a  debt  he  owed  the  drawer,  cannot  be  called  to 
prove  that  it  was  endorsed  upon  a  consideration  which  failed,  through  the  default  of  the 
plaintiff;  for  though  he  may  be  indifferent  as  to  the  principal  sum,  he  is  liable  to  the 
defendant  for  the  costs.  (Edmonds  v.  Lowe,  2  Mann.  &  Ryl.  427.)  In  an  action  by 
the  endorsee  against  the  acceptor,  the  drawer  is  competent  for  the  defendant,  the  bill 
not  being  accepted  plainly  for  the  drawer's  accommodation,  though  on  a  doubtful  state 
of  accounts  between  him  and  the  acceptor.  (Bagnall  v.  Andrews,  7  Bing.  217.)  On 
a  bill  filed  by  the  maker  to  avoid  the  usurious  interest  alleged  to  have  been  included  in  a 
note  made  by  him  to  G.,  and  endorsed  by  G.  to  A.,  to  enable  G.  to  raise  money  by  loan, 
G.  was  held  incompetent  as  a  witness  for  tlie  maker ;  for  these  facts  appearing  on 
his  deposition,  his  interest  was  not  balanced.  He  was  liable  to  the  maker  on  recovery 
against  him  for  the  face  of  the  note  and  costs ;  but  to  A.,  the  endorsee,  for  the  same^ 
deducting  the  usurious  interest.  (Moseley  v.  Armstrong,  3  Monroe,  287,  8.)  The 
drawer  of  a  bill  was  held  competent  as  a  witness  for  the  endorsee  against  the  acceptor, 
though  the  latter  had  taken  the  benefit  of  the  insolvent  act,  and  had  set  down  the  wit- 
ness as  a  creditor ;  for  the  judgment  against  the  acceptor  would  be  no  bar  to  an  action 
against  the  drawer.    (Cropley  v.  Comer,  4  Carr.  &  Payne,  21.) 

Any  party  to  the  paper,  even  if  he  be  a  party  to  the  Suit,  or  any  other,  be  his  interest 
what  it  may,  is  received  in  many  of  the  American  courts  to  prove  the  loss  of  the  in- 
strument, in  order  to  let  in  parol  proof  of  its  contents.  (Chamberlain  v.  Gorham,  20 
John.  Rep.  144.)  But  this  is  a  general  rule  in  respect  to  the  loss  of  any  papers,  as 
will  be  hereafter  noticed.  (Jackson,  ex  dem.  Livingston,  v.  Frier,  16  John.  Rep.  193. 
Seekright,  ex  dem.  Wright,  v.  Began,  1  Hayw.  176, 173.)  The  cases  to  this  point  will 
be  fully  coosidQred  when  we  come  to  the  note  on  the  admisBion  of  parteis  for  this  purpose. 
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NOTE  119— p.  68. 
See  ante  note  104,  p.  111. 


NOTE  120— p.  68. 

See  ante,  note  75,  p.  70,  as  to  the  question  when  one  trespasser  may  be  cafied 
against  another. 

In  New- York  a  recovery  against  one  joint  trespasser  is  not,  per  te,  a  bar  to  a  suit 
against  another.    The  latter  may  still  be  pursued ;  and  the  plaintiff  may  elect  de 
HotUhu  damnis,    (Livingston  v.  Bishop,  1  John.  Rep.  390.) 


NOTE  121— p.  69. 


A  witness  who  is  competent  to  answer  any  question,  ought  not  to  be  rejected  gener- 
ally. (Per  Ashurst  &  BuUer,  Js.,  in  Bent  v.  Baker,  3  T.  R.  85,  6.)  Thus  a  witnesa 
who  is  interested  to  diminish  certain  items  of  the  plaintiff's  demand,  but  which  are  ad* 
mitted  by  the  defendant,  is  a  competent  witness  for  the  defendant,  to  disprove  other 
items  of  the  plaintiff's  account.     (Smith  v.  Carrington,  4  Cranch,  62.) 

In  New- York,  however,  an  interest  in  any  one  item  of  the  claim  in  controversfy  dis- 
qualifies the  witness  totally.  Thus,  in  an  action  of  trespass  for  taking  several  articles 
of  personal  property,  it  was  held  that  a  witness  who  was  interested  in  one  of  the  arti- 
cles for  which  the  action  was  brought,  could  not  be  admitted  to  testify  as  to  any  otlier 
in  which  he  was  not  interested ;  for  having  an  interest  in  tlie  event,  however  small,  he 
was  wholly  incompetent.  (Gage  v.  Stewart,  4  John.  Rep.  29S.)  But  see  Williams  ▼. 
Mathews,  8  Cowen's  Rep.  252,  and  Baretto  v.  Snowden,  5  Wend.  181.) 


■a     « 


NOTE  122— .p.  69. 

It  is  a  general  rule  in  all  common  law  courts,  that  a  party  on  the  record  cannot  be 
received  to  testify,  either  in  his  own  favor,  if  objected  to  by  the  opposite  party,  or 
against  liimself,  if  he  object.  (Haswell  v.  Bussing,  10  John.  Rep.  128.  Sharp  v. 
Thatcher,  2  Dall.  77.  Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  453.  Nason  v. 
Thatcher,  7  Mass.  Rep.  398.  Fox  v.  Whitney,  16  id.  1 18.  Adams  v.  Leland,  7  Pick. 
62.  Sears  v.  Dillingham,  12  MaSvS.  Rep.  358.  Hunter  v.  Hunter,  Charlton's  Rep. 
303.  Laropton  v.  Lampton's  executors.  6  Monroe,  616,  617.  Robinson  v.  Neal,  5 
Monrore,  212,  214,  215.  Thomas  v.  Ferqueran,  2  J.  J.  MarshaU,  28.  Worrall  v. 
Jones,  7  Bing.  3957  Butler's  ex'r.  v.  Brown,  4  M'Cord,  24.  Kimball  v.  Lamson,  3 
Verm.  Rep.  143.     Commonwealth  v.  Marsh,  10  Pick.  57,8.) 

See  post,  note  127. 

Whether,  in  the  common  law  courts,  he  shall  ever  be  received  to  testify  upon  the 
merits,  even  after  alt  interest  is  removed,  or  where  he  is  willing  to  testify  in  favor  of 
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the  opposite  side,  on  being  called  for  the  latter  purpose,  depends  mainly  on  the  ques- 
tion whether  tlie  rule  of  exclusion  go  upon  the  mere  abstract  objection  that  he  is  a  par- 
ty, or  that  he  must  have  some  interest  connected  with  that  relation. 

On  this  question  different  courts  have  had  their  difierent  views.  (Lampton  v.  Lamp- 
ton's  ex'rs,  6  Monroe,  617,  per  Mills,  J.)  They  all  seem  to  concur  that  though  the 
party  be  an  administrator,  executor,  trustee,  guardian,  procliein  amy,  or  otherwise 
stand  in  outer  droits  he  is  not  competent  to  testify  in  favor  of  the  interest  he  repre- 
sents, because,  on  failure,  he  is  liable  for  costs;  and  the  most  complete  and  certain 
remedy  over  to  reimburse  himself^  has  not  yet  in  any  case  been  considered  as  counter- 
vailing liis  interest  (Sears  v.  Dillingham,  13  Mass.  Rep,  358.  Fox  v.  Whitney,  16 
id.  118.  Durant  v.  Starr,  1 1  id.  527.  Butler's  ex'r  v.  Brown,  4  M'Cord,  24.  2  Day, 
404.  Beard's  ex'r  v.  Cowman's  ex'r,  2^Har.  &  M'Henry,  152.  Van  Sant  v.  Boileau, 
1  Bin.  444.  Heckert  v.  Haine,  6  Binn.  16.)  And  see  the  next  note.  No ;  Not  even 
if  he  resign  his  trust  during  the  pendency  of  the  action ;  for  he  is  still  liable  for  costs. 
(Adams  ▼.  Leland,  7  Pick*  Rep.  62.)  And  though  tlie  party  be  misnamed ;  or,  (in  ac- 
tions arising  ex  eaniraetu,  against  several,)  one  of  the  defendants  be  returned  non  est 
nwentusy  still,  in  the  first  case  his  real  name  may  be  shown,  and  in  the  latter  he  shall 
be  deemed  a  party,  and  in  both  excluded.  (Robinson  v.  Neal,  5  Monroe,  214,  215. 
Van  Norden  v.  Striker,  9  Wend.  286.)  So  a  lessor  of  the  plaintififin  ejectment,  whether 
be  have  any  interest  in  tlie  land,  or  not.  (Brandt,  ex  dem.  Van  Cortkindt,  v.  Klein,  17 
John.  R.  395.  Robinson  v.  Neal,  5  Monroe,  31 2. 21 4.)  So  the  assignee  of  the  chose  in 
action  on  which  the  suit  is  brought.  (Frear  v.  Evertson,  20  Jolm.  Rep.  142.  The 
People,  ex  rel.  M'Call,  v.  Irving,  1  Wend.  20,  1.  Mauran  y.  Lamb,  7  Co  wen's  Rep. 
174,  178.)    Sec  post,  note  172,  at  p.  90  of  the  text. 

In  New- York,  the  rule  excludes  the  party  as  a  witness  on  eitlier  side,  without  re- 
gard to  the  question  whetlier  he  be  interested  or  not.  It  is  enough  that  he  be  a 
party,  in  all  cases  except  where  defendants,  in  actions  for  torts,  are  without  cause 
brought  into  court  (Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  453, 457.  Scher- 
merhom  v.  Schermerhorn,  1  Wend.  119,  cited  and  explained  by  Marcy,  J.,  4  Wend. 
457.  Mauran  v.  Lamb,  7  Co  wen's  Rep.  174,  177.  Hopkins  v.  Banks,  7  Cowen's 
Rep.  650.  Frear  v.  Evertson,  20  John.  Rep.  142.  The  People,  ex  rel.  M'Call,  v. 
Irving,  1  Wend.  20,  1.)  So  in  Massachusetts.  (Fox  v.  Whitney,  16  Mass.  Rep. 
118,  121.)  This  doctrine  is  also  strongly  insisted  on  in  De  Wolf  v.  Johnson,  (12 
Wheat.  367,  384,  5,)  even  as  to  a  court  of  chancery.  Quere.  This  case  is  stated 
infra. 

In  England  the  doctrine  of  their  jurists  has  certainly  fluctuated  as  to  the  reason  of 
the  rule.  Starkie,  in  his  treatise  on  evidence,  considers  the  reason  a  mixed  one,  part- 
ly founded  on  interest,  and  partly  on  policy,  as  where  the  party  is  called  in  his  own  fa- 
vor, being  interested,  and  tempted  to  commit  perjury ;  and  on  policy,  as  where  the 
party  refuses  to  be  sworn,  being  called  by  the  other  side.  (3  Stark.  Ev.  1061.)  And. 
it  will  be  seen  by  the  cases  cited  in  the  text  of  Phillips,  that  they  can  hardly  be  sus- 
tained without  the  aid  of  this  double  principle.  Indeed,  in  a  still  later  case,  a  plaintiff, 
on  record,  though  a  mere  trustee,  and  plainly  destitute  of  all  interest,  was  excluded  by 
Lord  Tenterden,  C.  J.,  at  nisi  prius.  (Whitmore  v.  Wilks,  1  Mood.  &  Malk.  214, 
220,  221.)  But  a  still  more  recent  case  seems  much  to  have  shaken  that  principle; 
and  to  have  approximated  to  the  doctrines  of  the  court  of  chancery,  and  of  some  Ame- 
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rican  courts  of  law.  It  underwent  much  consideration  by  the  common  pleas ;  and 
seems  to  put  the  question  of  policy  entirely  out  of  the  case,  provided  the  party  con- 
sent to  be  examined ;  and  to  rest  the  whole  inquiry  upon  interest  alone.  The  action 
was  against  Jones  and  his  sureties,  W.  B.  and  J.  J.,  on  a  bond,  conditioned  that  Jones 
should  pay  rent  pursuant  to  a  certain  agreement.  Jones  and  J.  J.  suffered  judgment 
by  default,  but  W.  B.  insisted  by  plea  tliat  the  tenancy  under  the  agreement  had  ceas- 
ed at  a  certain  time,  up  to  which  all  the  rent  had  been  paid.  On  the  trial,  the  plaintiff 
offered  Jones,  one  of  the  defendants,  as  a  witness,  to  negative  the  plea  of  W.  B.,  his 
co-defendant ;  and,  though  obejcted  to  by  W.  B.,  he  was  received.  On  motion  for  a 
new  trial,  the  court,  af^er  taking  time  to  consider  the  question,  refused  tlie  motion. 
Tindal,  G.  J.,  said  that  Jones  was  not  interested  in  favor  of  the  plaintiff;  for  being  the 
principal  debtor,  he  could  not  caU  for  contribution  from  the  other  defendants ;  but  must 
lumBelf  be  ultimately  liable,  both  for  damages  and  costs.  He  did  not  object  to  being 
examined.  No  case  had  been  cited,  nor  can  any  be  found,  in  which  a  witness  lias  been 
refused,  upon  the  objection,  in  the  adstract,  that  he  was  a  party  to  the  suit.  On  the 
contrary,  many  have  been  brought  forward,  in  which  parties  to  the  suit,  who  have 
suffered  judgment  by  default,  have  been  admitted  as  witnesses  against  their  own  inter- 
est ;  and  the  only  inquiry  seems  to  have  been,  in  a  majority  of  tlie  cases,  whether  they 
were  interested  in  the  event  or  not.  He  insists  that  the  party  can  be  excluded  on  the 
ground  of  interest  only ;  and  adds,  "  That  a  party  to  the  record  should  not  be  compel- 
led against  his  consent  to  become  a  witness  in  a  court  of  law,  is  a  rule  founded  in  good 
sense  and  sound  policy.  It  forms  the  poiiA  in  the  decision  in  the  case  of  The  King  v. 
Woodburn,  10  East,  395 ;  and  the  decision  of  that  case  leads  to  the  necessary  inference, 
that  if  the  party  consents  to  be  examined,  he  is  then  an  admissiUe  witness."  (Wor- 
rall  V.  Jones,  7  Bing.  395.) 

In  Massachusetts  and  New- York,  the  objection  to  a  party  being  sworn  is  rested  on 
policy,  and  he  cannot  be  sworn  even  by  his  own  consent,  if  his  co-defondants  object. 
(Per  Wilde,  J.,  in  Commonwealth  v.  Marsh,  10  Pick.  58.  Supervisors  of  Chenango  v. 
Birdsall,  4  Wend.  458,  456,  7.  Schermerhom  v.  Schermerhom,  1  Wend.  119.)  But 
quere.  See  Miller  v.  Starks,  IS  John.  Rep.  517,  and  Hopkins  v.  Banks,  7  Cowen's 
Rep.  750,  753.  This  ground  of  policy  in  the  exclusion  of  parties  was  also  disregarded 
in  Bate  v.  Russell,  (1  Mood.  &  Malk.  332,)  and  Aflalo  v.  Fourdrinier,  (id.  334,  note; 
6  Bing.  306,  S.  C.,)  where  a  bankrupt  co-defendant  was,  in  tlie  first  case,  on  being 
acquitted  by  the  jury,  and  released  by  his  co-defendants,,  and  in  the  last,  on  his  releas- 
ing his  surplus,  and  a  noUe  prosequi  being  entered  as  to  him,  received  as  a  witness  for 
his  co-defendants.    See  post,  note  134,  where  both  these  last  cases  are  also  stated. 

In  New-York,  the  plaintiff  is  compellable  to  testify  against  himself^  where  the  chose 
in  action  on  which  the  suit  is  broiight,  has  been  illegally  assigned  for  prosecution  to  an 
attorney,  counsellor  or  solicitor,  in  order  to  prove  such  fact    (2  R.  S.  288,  9.) 

The  cases  which  follow  will  exhibit  farther  tlie  views  of  the  American  courts  on  this 
question. 

One  joint  appellee  cannot  be  received  as  a  witness  for  his  co-appeUees,  either  upon 
his  releasing  to  them  his  interest  in  the  subject  in  controversy,  or  upon  his  or  their  de- 
positing with  tlie  clerk  a  sufficient  sum  of  money  to  cover  the  costs.  (Cogbill  v.  Cog- 
bill,  3  Hen.  &  Munf.  467.)  The  reason  assigned  by  one  judge  was  that  he  was  stiU 
liable  to  his  adversary  for  costs,    (id.  479,  482.)    But  a  majority  of  the  court  seemed 
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to  think  that  had  this  difficulty  been  obviated,  still  he  would  not  have  been  competent, 
^id.  483  to  484.)  And  where  a  bill  for  the  fbrecloeure  of  a  mortgage  was  filed  againat 
the  mortgagory  his  assignee  of  the  equity  of  redemption,  and  a  purchaser  in  possession 
fiom  the  assignee,  it  appeared  that  the  mortgagor  was  insolvent,  and  no  relief  could 
be  had  against  him ;  held,  that  though  he  was  not  necessarily  made  a  party,  yet  being 
a  party  to  the  record,  he  could  not  be  examined  as  a  witness.  (De  Wolf  v.  Johnson, 
10  Wheat  367.)  Yet,  in  chancery,  a  party  totally  disinterested  is  constantly  received 
as  a  competent  witness.  (Sharp  v.  Morrow,  6  Monroe,  904,  5.)  But  see  Thomas  v. 
Feiquenin,  3  J.  J.  Marsh.  38.  One  partner  is  not  a  witness  for  another  on  a  biU  by  a 
third  partner  fi>r  an  account  (Sharp  y.  Morrow,  6  Modroe,  304,  805.  Wagoner  v. 
Gray's  adm'rs,  2  Hen.  &  Munf.  603.)  But  after  he  is  dismissed  as  a  party,  he  may'be 
a  witness,  (id.)  Till  dismissed,  he  is  interested  as  a  party ;  for  the  decree  will  affect 
his  rights,    (id.) 

W.  F.  and  K.  brought  an  action  against  C.  to  recover  damages  for  breach  of  a  coin 
tract  to  deliver  goods  of  a  certain  description  and  quality.  Afler  the  commencement 
of  the  suit,  but  before  the  trial,  K.  executed  to  W.  and  F.  an  assignment  of  aU  hisin- 
lerest  in  the  claim  against  the  defendant,  for  which  the  suit  was  brought,  and  of  what- 
aeever  sum  might  be  recovered  in  the  action,  with  a  power  to  them  to  use  his  name  in 
prosecuting  the  action.  W.  and  F.  alscf  released  him  from  all  claims  on  him  for  the 
costs  which  had  or  might  accrue,  and  for  any  claims  for  contribution  to  any  sum  which 
the  defendant  might  recover,  and  also  executed  to  him  a  covenant  to  indemnify  him 
against  all  costs,  charges  and  damages,  which  might  accrue  in  prosecuting  the  suit 
On  the  trial,  W.  and  F.  paid  to  the  clerk  all  costs  which  had  accrued,  and  made  a  de- 
posit sufficient  to  cover  all  costs  which  could  accrue  during  the  progress  of  the  caus^ 
andojSered  to  d^KMit  with  the  clerk  such  further  sum  as  the  counsel  of  the  defendant 
might  require,  and  to  give  satisfactory  security,  for  the  payment  of  all  the  costs  of  the 
muL  The  action  was  marked  in  the  clerk's  docket,  to  be  for  the  use  of  W*  and  F., 
who  then  offered  to  introduce  H.  as  a  witness.  By  the  Courts  Wasbihgtov,  J.  The 
general  nde  of  law  certainly  is,  that  a  party  to  a  suit  cannot  be  a  competent  witness. 
But  it  is  equally  so,  that  the  interest  which  that  party  has  in  the  event  of  the  suit^ 
both  as  to  costs  and  the  subject  in  dispute,  lies  at  the  foundation  of  the  rule,  and  when 
that  interest  is  removed,  the  objection  ceases  to  exist  In  this  case,  the  assignment  haa 
tecminated  the  interest  of  H.  in  the  subject  for  which  the  suit  is  brought  As  to  the 
eosts,  they  are  paid  by  the  assignees,  now  the  only  real  plaintifSb  on  record.  (Wil* 
lings  V.  Consequa,  1  Pet  C.  C.  Rep.  301.)  Upon  tins  question,  whether  interest  ia 
the  foundation  of  precluding  the  party,  see  the  remarks  of  Mills,  J.,  in  Lampton  v. 
Lampton's  ex'rs,  6  Monroe,  617,  618.    He  concludes  that  it  is. 

In  South  Carolina,  where  a  third  person  brings  a  suit  on  an  administration  bond  in 
the  name  of  the  ordinaiy,  endorsing  his  name  on  the  record,  and  acknowledging  him- 
eeiffiable  for  costs,  the  ordinary  is  a  competent  witness  to  prove  the  bond.  (Price  v. 
Greory,  4  M'Cord,  361.)  Said,  as  the  reason,  that  the  plaintiff  is  a  public  officer,  and 
hoB  name  made  use  of  only  to  enable  the  real  plaintiff  to  sustain  the  action.  He  is  not 
fiable  for  costs,  nor  is  the  record  evidence  to  affect  him  in  his  individual  rights,  (id* 
96S.) 

In  Pennsylvania,  two  plaintifEs  brought  assumpsit  as  endorsees  of  a  promissory  note ; 
and  one  of  them  asdgned  all  his  interest  in  the  note  to  the  other,  who  paid  into  court 
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all  the  costs  of  suit,  and  the  assignor  was  then  allowed  as  a  competent  witness  for  the 
plaintiff  to  whom  he  had  assigned.  (Hart  y.  Heilner,  3  Rawle,  407.)  But  this  decis- 
ion is  put  by  the  court  on  the  ground  that  in  Pennsylvania  there  is  no  court  of  chance- 
ry ;  and  that  courts  of  law  have  followed  the  rules  of  chancery.  (Drum  v.  Simpson's 
lessee,  6  Binn.  481.)  And  see  Steele  v.  Phoenix  Ins.  Co.  9  Binn.  806.  M'Cleoachan 
V.  Scott,  3  Dall.  na,  note.    M'Ewen  v.  Gibbs,  4  DaL  197.) 

In  Connecticut  all  parties  are  witnesses  on  a  matter  of  accounting  iu  a  court  of  pro- 
bate. (Fairman  v.  Bacon,  8  Conn.  Rep.  418.)  And  in  Massachusetts,  referees  may 
examine  witnesses  who  would  be  incompetent  in  court,  on  the  ground  of  interest. 
(Fuller  V.  Wheelock,  10  Pick.  195.)  In  New-York  parties  arc  examinable  by  referees 
in  the  action  of  account    (S  R.  S.  885,  §  50.) 

In  South  Carolina,  semb.  a  nominal  plaintiff  is  a  witness  in  a  cause.  (Canty  v.  Sum- 
ter, 3  Bay,  99.)  But  in  Knight  v.  Packard,  9  M'Cord,  71,  this  is  denied,  and  it  is 
tiiere  said  that  Canty  v.  Sumter  must  have  been  misreported  upon  this  point. 

Parties  and  persons  interested  are  competent  to  prove  the  loss  of  a  written  instru- 
ment, or  timt  it  is  in  the  power  of  the  other  party,  and  notice  to  him  to  produce  it  on 
the  trial,  or  other  circumstances  necessary  to  authorize  the  introduction  of  secondary- 
evidence  of  its  contents ;  and  to  prove  the  death  of  a  subscribing  witness,  or  other  facts, 
in  order  to  the  admission  of  proof  of  his  hand  writing.    Such  preliminary  testimony  is 
addressed  to  the  court,  upon  a  collateral  point,  and  is  not  a  subject  on  which  the  jury 
are  to  pass.    This  is  the  law  in  New- York.    (Jackson,  ex  dem.  Livingston,  v.  Frier, 
16  John.  Rep.  199.    Chamberlain  v.  Gorham,  30  id.  144.    Butler  v.  Warren,  11  id. 
57,  overruled.    Schermerhorn  v.  Schermerhorn,  1  Wend.  Rep.  119.    Jackson,  ex 
dem.  Van  Scbaick,  v.  Davis,  5  Cowen^s  Rep.  133.    Betts  v.  Jackson,  ex  dem.  Brown, 
6  Wend.  173.)     So  in  New-Hampshire.    (M'Niel  v.  M'Clintock,  5  N.  H.  Rep.  354.) 
So  in  Massachusetts.   (Davis  v.  Spooner,  3  Pick.  Rep.  284.    Chase  v.  Lincoln,  3  Mass. 
Rep.  336.    Taunton  Bank  v.  Richardson,  5  Pick.  Rep.  406.     Adams  v.  Leland,  7  id. 
63.)    So  in  Pennsylvania.    (Douglass'  Lessee  v.  Sanderson,  3  Dall.  116.    Meeker  v. 
Jackson,  9  Yeates,  443.    Jordan  v.  Cooper,  3  Serg.  &  Rawle,  575.    Kidd  v.  Riddle, 
3  Yeates,  444.     1  Yeates,  15.    Levans'  Lessee  v.  Hart,  cited  1  Yeates,  16.    Lenox  v. 
Dehaas,  3  Yeates,  37.)    So  in  North  Carolina.    (Blanton  yf  Miller,  1  Hayw.  4. 
Seekright,  ex  dem.  Wright,  v.  Bogan,  i^,  178,  note.    Park  v.  Cocheran,  id.  410. 
i<L  54,  note  (a.)    Garland  v.  Goodloe,  3  Hayw.  351.)    But  see  Cotton  v.  Beas- 
ley,  1  N.  Car.  Law  Rcpos.  339.    So  in  Virginia.    (Ben  v.  Peete,  3  Rand.  539.    Giv- 
ens  v.  Mans,  6  Munf.  301.)    In  Pennsylvania,  it  has  been  held,  that  the  party  may  be 
sworn  as  to  a  witness'  inability  to  attend,  in  order  to  let  in  his  deposition  taken  de  bene 
esse.    (Morris  v.  Flora,  cited  3  Dall.  117.     1  Yeates,  16.)    Otherwise  in  North  Caro- 
lina.   (Willis  V.  Brown,  Mart  Rep.  58.    Anon.  v.  Brown,  1  Hayw.  327.)    In  South 
Carolina  and  Connecticut,  the  testimony  of  the  party  has  been  denied  to  prove  the  loss 
of  a  material  paper  and  the  proper  search.    (Sims  v.  Sims,  3  Rep.  Const.  Court,  335. 
Coleroan  v.  WolcoU,  4  Day,  388.)    In  New- York,  where  one  party  is  received  to 
prove  the  loss  of  a  paper,  the  opposite  party  may  bs  sworn  to  disprove  the  loss,  and 
account  for  tlie  paper.    (3  R.  S.  406,  §  74.) 
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NOTE  1S5--P.  69. 

A  par^  to  the  record  cannot  be  a  witness,  even  when  he  is  a  mere  nominal  party,  hav- 
ing no  interest,  without  the  consent  of  the  real  party  in  interest.  Thus,  where  an  action 
was  brought  by  the  assignee  of  a  chose  in  action,  in  the  name  of  the  assignor,  the  de- 
fendant offered  to  call  the  nominal  plaintiff  as  a  witness  to  prove  his  set  off.  Held,  tliat 
he  was  inadmissible.  His  being  a  party  to  the  record,  was  sufficient  to  exclude  liim, 
without  the  consent  of  the  real  party  in  interest  (Frear  v.  Evertson,  20  John.  Rep. 
142.)  And  see  The  People,  ex  rel.  M'Call,  v.  Irving,  1  Wend.  20,  S.  P.  and  ante, 
note  122. 

An  executor  cannot  be  a  witness  in  an  action  against  him ;  for  the  record  would  be 
evidence  to  charge  him  personally  in  an  action  for  a  devastavit.  Lampton  v.  Lamp- 
ton's  ex'rs,  6  Monroe,  616,  619.)  But  he  was  received  to  testify  on  probate ;  for  in 
that  he  has  no  interest.    (M'Daniel's  Will,  2  J.  J.  Marsh.  332.) 

An  executor  plaintiff,  on  an  issue  of  devisavit  vel  non  was  not  allowed  to  testify, 
though  he  took  nothing  under  the  will.    (Vinyard  v.  Brown,  4  M'Cord,  24.) 


NOTE  124— p.  69, 
See  ante,  notes  122  and  1^3, 


NOTE  125— p.  69. 
See  ante,  note  122. 


NOTE  126— p.  70. 


See  ante,  note  122,  123. 
So  the  trustees  of  a  charitable  society  are  competent  witnesses  in  support  of  a  will 
under  wliich  they  take  as  legatees  or  devisees  in  trust  for  the  benefit  of  the  institution. 
(Nason  v.  Thatcher,  7  Mass.  Rep.  398.    Cornwell  v.  Isham,  4  Day,  35.)    In  Eng-^ 
land  there  seems  to  be  no  general  rule  adopted  when  the  members  of  corporations  shall 
be  admitted  or  refiised  as  witnesses  in  actions  for  or  against  corporations ;  but  every 
case  seems  to  stand  upon  its  own  circumstances ;  that  is,  whether  the  interest  be  so 
valuaUe  that  it  may  be  presumed  to  occasion  partiality.    (Swiff's  Ev.  57.)    But  in 
Connecticut  this  general  rule  has  been  adopted ;  that  in  all  cases  where  the  corpora- 
tions which  are  of  a  public  nature,  and  comprehend  the  divisions  of  the  state,  such  as* 
counties,  towns,  societies  and  school  districts,  are  parties  on  record,  or  interested  in  the 
suit,  the  merabem  of  the  corporations  are  competent  witnesses;  for  they  are  not  con-* 
sidered  as  having  a  personal,  but  a  corporate  interest,  which  ought  to  go  to  the  credit, 
and  not  to  the  competency,  and  there  are  many  instances  where,  if  they  were  exclu- 
ded, DO  testimony  could  be  obtained,    (id.  Smith  v.  Baiber,  1  Root,  207.)    But  with 
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regard  to  ooiporationsof  a  private  nature,  instituted  for  special  purposes,  as  banks  and 
turnpike  companies,  their  interest  is  so  direct,  and  there  being  no  necessity  that  they 
should  be  witnesses,  tliey  have  not  been  allowed  to  testify.  (Swiil's  Ev.  57.)  And 
see  Skelton  v.  Tomlinson,  3  Root,  133.  And  see  &rther,  ante,  note  116.  It  will  be 
seen  probably  to  be  the  result  of  the  cases  there  cited,  tliat  members  of  public  corpora- 
tions are  receivable,  while  those  of  corporatbns  whose  main  object  is  private  shaU  be 

excluded. 

It  has  accordingly  been  holden  in  New-Jersey  that  tlie  inhabitants  of  a  town  are 
good  witnesses  in  a  cause  in  which  the  town  is  interested  and  virtually  a  party. 
(Schenck  v.  Corshen,  1  Coxe's  Rep.  189.  Overseers  of  Orange  v.  Overseers  of  Spring 
field,  1  South.  Rep.  186.)    And  see  Schenck  v.  Stevenson,  1  Penning.  Rep.  387. 

In  Pennsylvania  a  distinction  was  made  in  one  case  between  a  taxable  inhabitant  of 
a  pubHc  corporation,  and  one  actually  rated ;  the  former  being  held  competent,  the  lat- 
ter not.    (Commonwealth  v.  Baird,  4  Serg.  &  Rawle,  141.) 


NOTE  127— p.  72. 


On  a  complaint  by  a  woman  against  a  man,  pursuant  to  die  statute,  charging  luxn 
with  being  the  father  of  a  bastard  child,  of  which  she  had  been  delivered,  the  complain^ 
ant  is  a  competent  witness,  although  interested ;  but  as  a  prerequisite  to  her  admis' 
sion,  her  credit  must  be  fortified  by  her  having  charged  the  defendant  in  the  time  of 
her  travail,  which  is  a  time  of  distress  and  danger,  when  it  may  be  supposed  e^  would 
speak  the  truth ;  and  it  is  not  sufficient  that  she  charge  him  about  the  time  of  her  tra- 
vail :  she  must  also  have  continued  constant  in  her  accusation,  or  at  least  it  must  not 
appear  that  she  has  been  inconstant ;  and  she  must  have  been  examined  on  oath  before 
a  justice,  on  the  several  circumstances  of  her  complaint,  necessary  for  the  discovery  of 
the  truth.  But,  in  such  cases,  the  complainant  is  not  a  competent  witness  to  prove 
that  these  prerequisites  have  been  complied  with ;  for  her  testimony  cannot  be  re- 
ceived to  facts  equally  within  the  knowledge  of  other  persons,  who  are  disinterested. 
(Drowne  v.  Stimson,  2  Mass.  Rep.  441.    Commonweath  v.  Cole,  5  id.  517.) 

In  Connecticut,  a  female  may  (by  statute)  maintain  an  action  for  seducing  and  get- 
ting her  with  child,  and  is  admissible  as  a  witness  to  support  it  (Vid.  6  Conn.  Rep. 
44.)  And  on  this  statute,  it  being  stated  by  one  of  the  defendant's  witnesses  that  she 
had  admitted  that  the  defendant  was  not  the  father  of  her  child,  she  was  received  as  a 
witness  to  contradict  him.  (Judson  v.  Blanchard,  4  Conn.  Rep.  55.)  It  is  essential 
that  she  should  be  sworn  in  this  action,  though  otherwise  of  a  suit  in  behalf  of  the 
town.    (Chaplin  v.  Hartshorne,  6  Conn.  Rep.  41.) 

An  inhabitant  of  the  place  is  a  witness  against  the  surety  of  the  collector,  ex  neceuir' 
taUs  though  liable  to  be  reassessed  if  the  surety  should  fail.  (Middleton  v.  Frost,  4 
Carr.  8t  Payne,  16.) 

In  an  action  against  an  iimkeeper  for  money  lost  in  his  house,  it  was  doubted  wheth- 
er the  plaintiff  was  competent  to  prove  the  contents  of  the  bag  delivered  to  be  kept  for 
Hm.  (Sneider  v.  Geiss,  1  Yeates,  34.)  Though  the  court  strongly  inclined  to  receive 
the  evidence  on  the  authority  of  12  Yin.  24,  pL  34 ;  and  in  Herman  v.  Drinkwater,  (I 
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GreenL  Rep.  97,)  the  owner  of  goods  was  received  to  prove  the  delivery  of  his  trunk 
and  its  violation,  in  a  similar  action  by  him  against  the  master  of  a  vessel. 

The  case  above  cited  from  13  Tin.  24,  pi.  34,  is  thus  stated :  "  On  a  trial  at  Bod- 
Biyn  Coram  Montague  B.  against  a  common  carrier,  a  question  arose  about  the  things 
in  a  box ;  and  he  declared  that  this  was  one  of  those  cases  where  the  party  himself 
might  be  a  witness,  propter  nece$Hta$em  reu  For  every  one  did  hot  shew  what  he 
put  into  his  box. 

See  poet,  866,  and  the  note  to  that  page,  shewing  when  the  party^s  account  book  may 
be  received  as  evidence  for. him,  and  verified  by  his  suppletory  oath.  By  a  statute  in 
South  Carolina,  the  defendant'^  testimony  is  received  to  prove  the  defence  of  usury, 
unlesB  the  plaintiff  will  deny  on  oath  the  &ctB  to  which  the  defendant  proposes  to  de- 
pose. (Layten  v.  Haygood,  9  Bay,  177.)  So  by  a  statute  in  Massachusetts,  the  usury 
may  be  proved  by  the  defendant's  oath  against  the  original  creditor.  (Binney  v.  Mer- 
chant, 6  Mass.  Rep.  190.) 


NOTE  128-TP.  72. 


See  ante,  note  123. 

At  the  hearing  of  an  appeal  from  an  order  for  the  removal  of  a  pauper  from  the 
town  of  P.  to  the  town  of  N.,  the  appellants  called  one  of  the  overseers  of  the  poor  of 
P.  as  a  witness ;  to  which  it  was  objected,  that  he  was  a  party,  and  not  compellable  to 
testify ;  and  it  was  so  held  by  the  supreme  court ;  and  on  certiorari,  his  testimony  was 
struck  out  of  the  case,  he  having  been  compelled  to  testify  by  the  court  of  sessions  who 
heard  the  appeal    (PlattekiU  v.  New  Paltz,  15  John.  Rep.  309.) 

A  party  can  in  no  case  be  compelled  to  testify  against  himself.  (Worrall  v.  Jone^ 
7  Bing.  395.)  But  not  being  interested  in  favor  of  the  plaintiff,  the  defendant  (being 
willing  to  testify)  was  received  as  a  witness  against  his  co-defendants,  even  in  an  a<5-> 
tk>n  aiinng  ex  contractu,  (id.)  See  this  case  stated  at  length,  ante,  note  122.  And 
where  one  party  calls  on  the  other  as  a  witness  who  is  sworn  without  objection,  this 
cannot  afterwards  be  made  an  objection.  (Miller  v.  Starks,  1 3  John.  Rep.  517.  Hop- 
kins V.  Banks,  7  Cowen's  Rep.  650, 653.) 

Neither  the  party  on  record  nor  the  party  in  interest  can  be  compelled  to  testify ;  as 
where,  in  an  action  on  a  check,  it  was  admitted  that  the  plaintiff  had  no  interest  in  the 
check,  but  sued  for  the  benefit  of  Mrs.  R.,  with  her  consent ;  the  defendant  set  up 
uniiy  as  a  defence,  and  offered  to  call  R.  to  prove  tlie  usury ;  but  held,  that  she  could 
not  be  compelled  to  give  evidence,  unless  by  her  assent.  (Mauran  v.  Lamb,  7  Cow- 
en's  Rep.  174.)  Nor  can  a  lessor  of  the  plamtiff  in  ejectment  be  compelled  to  testify 
fer  the  defendant,  thou^  no  interest  is  shown  in  the  witness.  (Robinson  v.  Neal  5 
Monroe,  312,  214,  215  )  On  the  trial  of  an  action  of  ejectment,  the  defendant  called 
one  of  the  lessors  as  a  witness,  and  offered  to  prove  by  him  on  his  voire  dire,  that  he 
bad  DO  interest  in  the  land,  and  disclaimed  all  connection  in  the  suit  But  he  was  re- 
jected by  the  court.  If  his  name  had  been  used  withouthis  consent,  it  might  be  struck 
out  on  application  for  that  purpose.  (Jackson,  ex  dem.  Goodrich,  v.  Ogden,  4  John« 
Rep.  140.) 
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NOTE  la^— p.  74. 

Where  the  plaintiff  was  Bwom  as  a  witness,  at  the  trial  ofa  eauae,  at  the  particular 
request  of  the  defendant,  it  was  held  he  could  not  afterwards  object  to  his  testimony. 
(Miller  ▼.  Starks,  19  John.  Rep.  517.)  And  see  Hopkins  v.  Banks,  7  Cowen's  Rep. 
650,  653. 

The  case  of  Norden  v.  Williamson,  cited  in  the  text,  was  noticed  by  the  sapreme 
court  of  New- York,  in  deciding  the  case  of  Schermerhom  v.  Schermerhora,  (1  Wend. 
135,)  in  which  they  held  that  one  defendant,  though  without  interest,  could  not  be 
called  for  his  co-defendants,  unless  the  plaintifis  would  consent  They  merely  speak  of 
it  as  a  new  case,  but  not  in  terms  of  disapprobation.  That  case  was  certainly  decided 
on  the  ground  that  the  party  may,  if  he  will,  caH  his  antagonist,  the  opposite  party ; 
and  if  the  latter  does  not  object,  he  may  be  sworn.  The  Supervisors  of  Chenango  ▼. 
Birdsall,  (4  Wend.  45S,  457,)  is  in  the  teeth  of  Norden  v.  Williamson,  in  (loint  of  prin- 
ciple, unless  a  co-party  with  the  Tvitness  objecting  can  vary  the  case.  It  cannot,  if  the 
question  rest  on  the  interest  of  the  witness.  Norden  v.  Williamson,  followed  as  it  is  by 
the  late  case  of  Worrall  v.  Jones,  7  Bing.  395,  cited  ante,  note  13S,  and  there  stated  at 
length,  presents  such  high  evidence  of  the  law,  as  may  hereafler  shake  the  NeW'vYork 
cases  to  their  foundation.  See  also  Bata  v.  Russell,  1  Mood.  &  MalL  Sd^T,  and  Aflalo 
V.  Fourdrinier,  id.  note,  and  6  Bing.  S06.  These  cases  are  stated  ante,  note*  183, 
and  post,  note  114. 


NOTE  ISO— p.  73. 


The  cases  o!  Warn  v.  Bourne  &  Wright  v.  Faulin,  cited  in  the  text,  do  certainly 
bear  out  the  position  that  the  testimony  on  both  sides  must  be  ckised,  before  the  defend- 
sat  can  be  acquitted  and  received  to  testify,  and  with  these  will  be  seen  to  agree  a  still 
later  English  case,  infra,  though  it  will  also  be  perceived,  infra,  that  the  rule  is  not  with- 
out its  excepticms.  And  in  Bonser  v.  Curtiss,  (Sitt  ailer  Mich.  T.  1890,  cited  in  a 
note  to  Winne  v.  Anderson,  3  Garr.  &  Payne,  596,)  Abbott,  C.  J.  observed  that  it  is 
a  matter  of  discretion  with  the  judge,  wliether  the  jury  shall,  in  the  middle  of  the  cause, 
acquit  a  particular  defendant,  against  whom  there  is  no  case  made  out,  to  make  him  & 
witness  for  the  others.  And  again,  in  Carpenter  v.  Jones,  (1  Mood.  &  Malk.  198, 
note,  Sitt  afler  T.  T.  1838,)  the  same  learned  judge  (now  Lord  Tenterden,)  again 
distinctly  asserted  this  doctrine  of  discretion ;  and  acted  upon  it,  by  directing  an  acquittal, 
and  receiving  the  defendant  as  a  witness,  at  the  close  of  the  defendant's  opening  speech. 
In  Massachusetts  it  is  a  matter  of  discretion,  in  trespass  against  several,  to  permit  one 
to  be  tried  before  the  other,  in  order  that  if  acquitted,  he  may  be  a  witness.  But  if  they 
be  tried  together,  and  one  acquitted  and  the  other  convicted,  a  new  trial  will  not  be 
granted  in  order  to  let  in  the  testimony  of  the  one  acquitted.  (Sawyer  v.  Menifl,  10 
Pick.  16.)  In  England,  it  v^as  lately  held,  where  there  was  a  joint  action  of  trespass 
against  six  defendants,  and  the  plaintiff  proved  a  joint  trespass  committed  by  all,  and 
then  went  on  to  prove  another  act  of  trespass  by  tliree  of  tliem,  expecting  to  connect 
the  other  tliree  with  this  also,  but  failed  in  so  doing,  that  the  other  three  were  entitled 
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to  be  acquitted  before  the  defence  was  opened,  as  the  plaintiff  musf  be  taken  to  have 
elected  to  waive  the  joint  trespass,  and  to  have  gone  on  as  against  those  three  for  the 
second  act  oftrespass  only.  The  trespass  proved  against  the  six  was  that  they  all  as- 
sisted in  taking  the  goods ;  and  that  the  other  three  only  were  concerned  in  the  sale, 
which  was  the  other  trespass ;  but  in  the  ordinary  case,  where  several  are  sought  U/he 
fixed  with  a  single  act  oftrespass,  and  there  is  a  failure  to  fix  this  single  trespass  against 
all,  the  whole  evidence  on  both  sides,  for  the  defence  as  well  as  for  the  plaintiff,  must 
be  gone  through  with,  before  an  acquittal  will  be  ordered,  with  a  view  to  let  in  those 
defendants  who  are  not  touched  by  the  evidence.  (Wynne  v.  Anderson,  3  Carr.  & 
Payne,  596.)  The  distinction  is  a  very  nice  one. 
See  the  next  note. 


■««. 


NOTE  ISl—p.  73. 


Douglierty  v.  Dorsey,  4  Bibb,  307 :  and  see  Wakely  v.  Hart,  6  Binn.  316^  and  aiH 
te,  note  130. 

In  an  action  for  a  malicious  prosecution  against  M.  W.  &  C,  the  plaintiff  proved 
that  the  defendant  M.  procured  and  put  into  the  hands  of  a  constable,  a  warrant 
against  him  for  larceny,  upon  which  the  plaintiff  was  arrested,  and  taken  before  a  mag- 
istrate ;  and  on  the  examination  of  M.  and  W.,  he  was  bound  over  to  the  mayor's 
court,  to  answer  to  the  charge  of  larceny.  M.  was  recognized  to  prosecute,  and  W. 
to  testify.  He  also  proved  that  the  grand  jury  returned  the  indictment  against  him 
ignoramus.  The  plaintiff  having  rested  his  case  on  this  proof^  the  defendant's  counsel 
moved  that  the  jury  should  be  directed  immediately  to  find  a  verdict  in  &vor  of  W. 
and  C,  against  whom  there  was  no  evidence,  in  order  that  they  might  be  examined  as 
witnesses  tor  the  other  defendant  The  court  directed  the  jury  to  find  these  two  de- 
fendants not  guilty,  which  being  done,  they  were  sworn  as  witnesses.  (Wihnarth  v. 
Mountford  et  aU,  4  Wash.  C.  C.  Rep.  79.)  And  in  Lanning's  Lessee  v.  Case  et  al., 
it  was  ruled,  lliat  if  there  be  no  evidence  whatever,  to  prove  possession  in  one  of  the 
defendants  in  ejectment,  the  jury  may  find  a  verdict  in  his  favor  at  the  bar,  so  as  to 
authorize  the  other  defendants  to  examine  liim  as  a  witness.  (4  Wash.  C.'C.  Rep. 
169.)  So  in  an  action  against  two  defendants  for  an  assault  and  battery,  both  defend- 
ants joined  in  pleading  tlie  general  issue,  and  no  evidence  having  been  given  against 
one,  it  was  moved  that  he  should  be  discharged  and  admitted  as  a  witness  for  the  oth- 
er defendant  The  plaintiff  objected  that  this  could  not  be  done,  because  they  had 
joined  in  their  plea  of  not  guilty.  Held,  tliat  this  made  no  difference,  and  that  he  ought 
to  be  discharged.  (Van  Deusen  v.  Van  Slyck,  15  John.  Rep.  2S3.  Vid.  also  Scher- 
merhom  v.  Schermeri)om,  1  Wend.  Rep.  119.) 

Where  the  least  evidence  is  given  against  one  of  several  wrong  doers,  who  are  sued 
jointly,  he  cannot  be  discharged  on  the  trial  for  the  purpose  of  being  improved  as  a 
witness.  The  want  of  evidence  against  a  party,  in  order  to  enable  him  to  become  a 
witness,  must  be  so  glaring  and  obvious,  as  to  afford  strong  grounds  of  belief  that  he 
was  arbitrarily  made  a  defendant  to  prevent  his  testimony.  Thus,  where,  in  an  action 
oftrespass  against  a  captain  of  a  vessel  and  two  others,  for  an  assault  ,^md  batteiy  on 
the  plaintiff,  who  was  a  seaman  on  board  the  vessel,  it  was  proved  that  the  two  other 
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defendants,  who  were  the  mates  of  the  vessel,  by  the  orders  of  the  captaiBytied  the 
plaintiff,  whom  the  captain  had  just  beaten,  it  was  held,  that  the  evidence  against  the 
two  defendants  was  such  that  they  conld  not  be  discharged  for  the  purpose  of  being 
witnesses  for  the  captain.    (Brown  v.  Howard,  14  John.  Rep.  119.) 


NOTE  ISO— p.  74. 


Where  process  was  issued  against  three  joint  trespassers,  two  of  whom  were  taken, 
and  the  other  returned  not  found,  held,  that  the  defendant  not  arrested  was  a  compe- 
tent witness  for  the  other  two;  Stockham  v.  Jones,  (10  John.  Rep.  31 ;)  for  he,  in 
truth,  was  not  to  be  deemed  a  party,  as  he  would,  had  the  action  been  upon  a  joint 
contract  (id.  Rose  v.  Oliver,  3  John.  Rep.  365.  Van  Norden  v.  Striker,  9  Wend. 
386.)  In  Stockham  v.  Jones,  the  cases  cited  in  the  text  were  commented  Ufmn  and 
overruled.  And  in  Wakely  v.  Hart,  (6  Binn.  316,)  it  was  held  that  where  all  the 
joint  wrong  doers  are  arrested,  but  the  plaintiff  goes  to  issue  with  some,  and  takes  no 
steps  to  compel  t)ie  others  to  plead,  the  latter  are  admissible,  the  same  as  if  they  bad 
never  been  named  as  parties.  But  if  the  suit  be  on  contract,  though  tlie  witness  be 
misnamed,  (as  Greorge,  instead  of  Gabriel  F.,)  he  shall  be  excluded  as  a  party.  (Van 
Norden  v.  Striker,  9  Wend.  386.)  So  a  lessor  of  the  plaintijS*  Elijah,  by  mistake  in- 
serted Elisha,  was  excluded  as  a  party.  (Robinson  v.  Neal,  5  Monroe,  314,  315.)  In 
these  two  cases  of  misnomer,  the  witness  said  he  supposed  he  was  the  person  intended, 
which  was  lield  sufficient  to  exclude  him.  Two  defendants  in  trespass,  though  they 
sever  in  their  defence,  cannot  demand  separate  trials,  so  as  to  be  witnesses  for  each 
other.    (Dougherty  v.  Dorsey,  4  Bibb,  307.) 


NOTE  133— p.  74. 
See  ante,  notes  130,  131. 


NOTE  134— p.  74. 


Where,  in  an  action  on  a  promissory  note,  it  appeared  that  J.  and  SL,  two  of  the  de* 
fendantB,  had  been  discharged  under  the  insolvent  act,  and  a  release  from  the  other 
defendants  was  produced,  releasing  J.  and  K.  from  all  claims  that  might  arise  out  of 
the  prosecution  of  this  suit,  the  defendants  moved  that  the  juiy  be  directed  to  acquit  J. 
so  that  the  other  defendants  might  have  the  benefit  of  his  testimony ;  it  was  held,  that 
in  cases  arising  on  contract  this  could  not  be  done,  and  that  there  was  no  rule  of  evi- 
dence which  permitted  a  party  to  the  record  in  such  cases  to  testify.  Woodworth,  J. 
who  delivered  the  opinion  of  the  court,  said  the  objection  rested  on  his  being  a  party 
to  the  record,  and  argued  that  the  rule  excluding  a  party  did  not  depend  wholly  on  in- 
terest, but  that  motives  of  policy  were  called  in  for  the  purpose  of  resisting  the  testi- 
mony in  such  cases,  and  thereby  prevent  the  consequences  supposed  to  result  from  its 
admisBk>n.    (Schermerhom  v.  Schermerhom,  1  Wend.  119.)    But  in  Aflak)  v.  Four- 
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dtinier,  (6  Bing.  S06,)  and  Bate  v.  Russell,  (1  Mood.  &  Maik.  SS%)  also  cited  ante, 
note  123,  the  decisions  were  directly  opposed  to  the  above  New- York  case,  though  the 
latter  case  was  sanctioned  in  Supervisors  of  Chenango  v.  Birdsall,  (4  Wend.  453.) 
The  amount  of  the  two  English  cases  last  cited  is,  that  where  the  defence  is  matter  of 
personal  discharge  for  the  co-defendant,  and  is  fully  made  out,  and  he  stripped  of  his 
interest,  he  may  be  received  the  same  as  in  tort  In  one  of  these  cases,  the  witness 
was  first  acquitted  by  verdict,  and  in  the  other  a  noUe  prosequi  was  first  entered  as  to 
him.  Kimball  v.  Lamson,  (2  Verm.  Rep.  188,  14S,)  sanctions  the  principle  of  these 
cases ;  and  see  HartnesffV.  Thompson,  (5  John.  Rep.  160,)  also  ante,  notes  133  and  133. 
fia  the  case  just  cited  from  3  Venn.  Rep.  it  was  hekl  that  one  defendant  in  assumpsit, 
having  sufiered  a  default,  could  not  be  called  as  a  witness  for  the  other.  So  in  a  suit 
against  two  on  contract,  though  one  be  misnamed  (George  for  Gabriel  F.)  and  return- 
ed non  est  inventus,  he  is  not  admissible  for  the  other.  (Van  Norden  v.  Striker,  9 
Wend.  386.)  Whether,  in  an  action  ex  contractu  against  several  defendants,  some  of 
whom  plead  matter  negativing  the  action  with  respect  to  all,  and  the  other  pleads  his 
bankruptcy  only,  on  which  the  jury  find  a  verdict  for  him,  he  is  a  competent  witness, 
after  that  verdict  returned,  to  prove  the  plea  of  the  other  defendants — quere.  (Bate 
V.  Russell,  1  Mood.  &  Malk.  333  ) 


NOTE  135--P.  74. 


N 


See  post,  the  next  note,  136,  the  case  of  The  People  v.  Bill ;  also  per  Wilde,  J.  in 
Conmionwealth  v.  Marsh,  10  Pick.  57,  58,  and  Campbell  v.  The  Commonwealth,  3 
Tag.  Cas.  314. 

The  first  case  seems  rather  to  question  Rex  v.  Fletcher  and  to  sanction  Rex  v.  La- 
fone,  cited  in  the  text ;  the  second  to  recognize  Rex  v.  Fletcher  and  to  deny  Rex  ▼. 
Lafone.  The  last,  without  questioning  Rex  v.  Fletcher,  recognizes  Rex  v.  Lafbne. 

Rex  V.  Lafone  has  been  disregarded  in  practice  in  Massachusetts.  (Per  Wilde,  J., 
10  Pick.  58.) 


NOTE  136— p.  74. 


The  defendent  was  indicted  jointiy  with  another  person  for  an  assault  and  battery. 
The  defendants  pleaded  separately,  not  guilty.  One  defendant  elected  to  be  tried  sep- 
arately, and  his  trial  came  on  first  The  prosecutor  and  tiie  two  defendants  were  the 
only  persons  present  at  the  time  of  the  fray.  Afler  the  testimony  for  the  prosecution 
had  been  produced,  the  defendant  now  on  trial  ofiered  to  prove  his  defence  by  the  oth- 
er person  named  in  tiie  indictment.  Per  Curiam,  It  appears  to  be  a  technical  rule  of 
evidence,  and  one  well  settied,  that  a  party  in  the  same  suit  or  indictment  cannot  be  a 
witness  for  his  co-defendant  imtil  he  has  been  first  acquitted,  or  at  least  convicted* 
Whether  the  defendants  be  tried  jointly  or  separately  does  not  vary  the  rule.  It  is  his 
being  a  party  to  the  record  which  renders  him  incompetent ;  and  the  practice  is,  when 
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nothing  appears  against  one  of  the  defendants,  for  tlie  court  to  direct  his  immediate  ac- 
quittal, so  that  the  other  defendant  may  use  him  as  a  witness.  (People  v.  Bill,  10  John. 
Rep.  95.  Campbell  v.  Tiie  Commonwealth,  2  Virg.  Cas.  314,  S.  P.  on  the  authority 
of  People  V.  Bil],  among  other  cases.  See  State  v.  Carr,  (1  Coxe,  1,  contra.)  But,  to 
warrant  his  acquittal,  no  evidence  whatever  should  appear  against  him.  (Bowerban's 
case,  4  C.  H.  Rec.  136,  before  Colden^mayor.  Pennsylvania  v.  Leach,  Addis.  352.) 

Where  two  were  jointly  indicted  for  uttering  a  forged  note,  and  the  trial  of  one  was 
postponed,  held  that  he  could  not  lor  that  cause  be  called  as  a  witness  for  the  other. 
(Commonwealth  v.  Marsh,  10  Pick,  57.) 

Where,  by  mistake,  the  name  of  one  of  two  criminals  intended  to  be  indicted  by  the 
grand  jury,  was  omitted  in  the  body  of  the  indictment,  but  his  name  was  in  the  en- 
dorsement of  the  title  beneath  which  was  written  "  a  true  bill,"  and  the  jury  were 
sworn  to  try  both ;  held,  that  the  one  whose  name  was  so  omitted  was  not  of  course 
competent  for  the  other ;  but  no  evidence  coming  out  against  him,  he  is  competent. 
(Van  Orden's  case,  1  C.  H.  Rec.  63.)    And  see  ante,  note  132. 


NOTE  137— p.  75. 


See  ante,  note  135,  and  the  cases  there  cited,  which  notice  the  point  decided  in 
the  text 


NOTE  138— p.  75. 
Kimball  v.  Lamson,  2  Verm.  Rep.  138,  S.  P. 


NOTE  139— p.  75. 


Kimball  v.  Lamson,  2  Verm.  Rep.  144,  recognizes  Brown  v.  Brown,  stated  in 
the  text. 

But  quere.  If  that  case  be  put  on  the  groimd  of  interest,  was  it  not  equalized  by  a 
remedy  over  ? 


NOTE  140— p.  75. 


The  case  of  Mant  v.  Mainwaring  is  wrongly  cited  from  the  7  Taunt.  It  should  be 
8  Taunt  This  case  is  placed  much  on  the  ground  of  non-consent  by  the  co-defend- 
ant As  to  this  objection,  it  is  entirely  overruled  by  Worrall  v.  Jones,  (7  Bing.  395,) 
stated  ante,  note  122.  Indeed,  the  latter  case  is  in  every  particular  the  reverse  of 
Mant  V.  Mainwaring.  And  see  several  cases  cited  in  page  76  of  tlie  text,  where  tiie 
admission  of  the  party  seems  to  stand  on  the  ground  of  interest  alone. 
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NOTE  141— p.  76. 

One  of  two  defendants  sued  jointly  for  the  same  trespass,  if  he  suffer  a  default,  can- 
not be  a  witness  for  his  co-defendant.  The  reason  is,  that  altiiough  one  defendant 
suffer  a  default,  and  the  other  plead  and  go  to  trial,  the  damages  are  to  be  assese- 
ed  against  both  defendants  by  the  same  jury  that  try  the  issue.  (Bohun  v.  Taylor,  6 
Cowen's  Rep.  313.  Marsh  y.  Smith,  before  Best,  C.  J.,  1  Carr.  &  Payne,  677,  S.  P. 
and  same  reasons  given.)  Ward  v.  Haydon,  before  Ld.  Kenyon,  and  Chapman  v. 
Graves,  before  Le  Blanc,  J.  cited  in  p.  75,  notes  (4)  and  (5)  of  the  text,  seem  to  be 
overruled,  and  for  tlie  soundest  reasons.  In  Marsh  v.  Smith,  Best,  C.  J.  said,  "  If  this 
man's  evidence  is  to  be  admitted  to  give  a  complexion  to  the  case,  it  may  go  to  reduce 
the  damages  against  him ;  and  tlierefore  I  am  of  opinion  be  is  clearly  interested,  and 
ought  not  to  be  received."  The  cases  contra  seem  to  have  been  very  hastily  decided. 
See  also  per  Til^unan,  C.  J.,  6  Binn.  319,  and  Bostwick  v.  Lewis,  1  Day,  33. 


NOTE  14a— p.  77. 


Where  the  husband  is  a  party,  the  wife  cannot  be  a  witness  either  for  or  against 
him.  (Fitch  v.  Hill,  11  Mass.  Rep.  286.  Commonwealth  v.  Shriver,  Quarter  Ses- 
sions, Philad.  1820,  M.  S.     City  Bank  v.  Bangs,  3  Paige,  36.) 

She  shall  not  be  examined  against  her  husband,  on  his  trial  for  murder,  even  by  con- 
sent of  the  parties.  (Randall's  case,  before  Van  Ness,  J.,  5  Cit.  H.  Recorder,  141, 158, 
154.)  Nor  can  she  be  examined  for  the  plaintiff,  though  the  defendant  married  her  af^ 
ter  the  plaintiff  had  subpoenaed  her  in  the  cause.  (Pedley  v.  Welleslcy,  3  Carr.  & 
Payne,  558.) 

In  one  case  the  court  refused  to  hear  the  husband  as  a  witness,  against  one  indicted 
for  larceny  jointly  with  his  wife,  though  she  was  not  taken,  and  the  district  attorney  en- 
tered a  nolle  prosequi  as  to  her ;  for  perhaps  her  husband  might  disclose  enough  to  re- 
quire that  a  bench  warrant  should  issue  against  her.  (The  People  v.  Colbem,  1  Whec^ 
Cr.  Cas.  479.)    See  post,  note  146,  S.  C.  stated  at  length. 


NOTE  143— p.  7fe. 


See  Fitoh  v.  Hill,  1 1  Mass.  Rep.  286. 

On  the  traverse  of  an  indictment  for  subornation  of  perjury,  where  two  witnesses 
on  the  part  of  the  prosecution  swore  that  the  testimony  given  by  them  on  a  fermer  tri- 
al was  false,  their  wives'  testimony  was  held  not  admisnble  to  impeach  that  of  their 
husbands,  either  directly  or  collaterally.  (New- York  Gen.  Sessions,  before  Radclifi^ 
mayor.  Fancis  &  Jones'  cases,  1  Cit  H.  Rec.  121.)  Quere.  See  the  cases  which 
follow  p.  78  in  the  text  and  notes,  with  the  reasoning  of  the  learned  author,  p.  80,  !• 
Indeed,  it  would  seem  now  to  be  the  settled  doctrine,  both  on  authority  and  principle, 
diat  husband  and  wife  may  be  received  to  contradict  or  criminate  each  other  in  a  col- 
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lateral  matter,  i  e.  in  all  cases  except  where  oae  is  called  to  contradict  or  criminate  the 
other  as  a  party  to  some  cause. 

See  ante,  nute  114,  as  to  how  far  the  incompetency  of  one  as  a  witness  shall  affect 
the  competency  of  the  other. 


NOTE  144— p.  80. 


The  case  of  Rex  y.  Cliviger  was  still  farther  questioned  in  The  King  ▼.  The  lohab' 
itants  of  Bathwick,  (3  Bamw.  &  Addph.  639,)  where  the  doctrine  in  the  text  seems  to 
be  fliUy  confirmed.  In  that  case,  on  a  question  of  settlement,  the  husband,  C,  swore 
to  his  marriage  with  the  pauper,  but  did  not  say,  nor  was  asked  whether  he  had  not 
been  before  married  to  M.  She  was  called  and  allowed  to  prove  her  previous  mar- 
riage with  C,  for  this  is  not  contradicting  her  husband,  though  the  court  intimate  she 
might  do  so.  As  to  criminating  her  husband,  within  the  case  of  Rex  v.  Cliviger,  3  T. 
R.  363 ;  the  court  doubt  that  case  much ;  «ay  it  was  sliaken  by  Rex  v.  The  Inhabi- 
tants of  All  Saints,  6  M.  &  S.  194 ;  and  strongly  insist  that  the  wife  may  be  received 
to  prove  facts  which  might  go  to  show  the  criminality  of  the  husband,  provided  her 
testimony  now  would  not  be  evidence  to  affect  liim  in  a  prosecution  against  liinu 


NOTE  145— p.  81. 
Fitch  v.  HiD,  1 1  Mass.  Rep.  386.    City  Bank  v.  Bangs,  3  Paige,  36. 


NOTE  146— p.  81. 

During  the  trial  of  five  defendants,  on  an  indictment  ibr  an  assault  and  battery,  the 
counsel  for  the  defendants  moved  that  the  wife  of  one  of  them  might  be  examined  as  a 
witness  for  the  other  four ;  but  the  court  ruled  unanimously  that  she  could  not  be  ex« 
amined.  To  have  had  the  benefit  of  her  testimony,  they  should  have  moved  to  be  tried 
separately  from  the  husband,  which  the  court  would  have  granted^  had  this  been  as- 
signed as  a  reason  for  the  motion.  (Commonwealth  v.  Easland  et  ah,  1  Mass.  Rep. 
15.)  But  quere  of  this ;  for  where  they  severed,  it  was  holden  that  one  was  not  com- 
petent for  tlie  other.  (The  People  v.  Bill,  10  John.  Rep.  95.)  It  follows  that  the  wife 
would  not  be  competent  For  where  Colbem  and  Elizabeth,  the  latter  being  the 
wife  of  Weir,  were  jointly  indicted,  and  Colbem  alone  was  taken  and  put  upon  his 
trial,  the  husband  was  held  incomi>etent  for  the  people,  because  the  wife  was  so 
within  the  case  of  The  People  v.  Bill  (The  People  v.  Colbern,  1  Wheel.  Cr.  Cas. 
479.)  On  this  decision  being  made,  the  district  attorney  entered  a  nolie  prosequi  in 
her  favor,  and  offered  her  hi»sband  again;  but  the  court  still  rejected  him  as  in- 
competent, because  liis  testimony  might  still  affect  his  wife,  the  nolle  prosequi  not 
btmg  final.   He  might  disclose  enough  to  require  that  the  court  should  issue  a  bench 
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warrant  against  her.  To  warrant  the  testimony  of  the  husband,  she  must  first  have 
been  tried  and  acquitted  by  the  jury.  (id.  481.)  But  see  Stdte  v.  Anthony,  (1  M'Cord, 
1W5,)  that  the  wife  may  be  a  witness  for  one  indicted  jointJy  with  her  husband  for  mur- 
der, but  tried  separately  from  him. 

It  was  held  in  one  case,^that  in  an  action  by  the  wife's  trustee  to  recover  money  in 
trust  for  her  separate  use,  the  husband  was  a  witness  for  her  trustee.  (Richardson  v. 
Learned,  10  Pick,  261.)  But  qiiere.  She  was  the  real  party.  Suppose  a  suit  by  her 
husband's  trustee ;  could  the  wife  be  a  witness  for  him  ? 


NOTE  147— p.  81. 


The  learned  author  seems  to  have  erred  in  laying  down  t];]e  rule  as  general,  that  the 
declarations  of  the  husband  shall  not  be  received  to  affect  the  wife.  It  is  ))elieved  that 
where  they  are  joint  parties,  as  they  must  be  if  both  are  alive,  either  as  pIainti£Gs  or  de- 
fendants, even  in  respect  to  matters  which,  independent  of  the  coverture,  would  con- 
cern the  wife  alone,  tlie  husband's  declarations  should  be  received  against  both.  Ac- 
cordingly, it  has  been  adjudged  that,  in  an  action  for  a  wrong  done  to  the  wife,  (e.  g. 
slander,)  brought  as  it  must  be  in  their  joint  names,  his  admissions  (e.  g.  tliat  the  slan-- 
der  did  not  originate  with  the  defendant)  are  admissible  against  both.  (Evans  v.  Smith, 
5  Monroe,  363, 4.)  Otherwise  where  she  is  a  sole  party  claiming  under  a  right  para- 
mount to  the  husband's  aAer  his  death,  though  lus  admission  may  have  been  made  dur- 
ing coverture.  Thus,  an  admission  of  the  deceased  husband  in  respect  to  his  widow's 
claim  of  land  in  her  own  right,  are  not  admissible  against  her ;  for  her  claim  is  not 
through,  but  independent  of  him.    (Smith  v.  Scudder,  11  Serg.  &  Rawle,  dS5.) 

Where  the  wife  is  indicted  for  a  crime,  living  the  husband  or  after  his  decease,  the 
propriety  of  the  exception  is  still  more  striking.  Thus,  on  trial  of  an  indictment  against 
a  married  woman  for  larceny,  where  evidence  that  her  husband  had  deposited  a  sum 
of  money  for  the  use  of  the  person  whose  property  she  was  alleged  to  have  stolen,  to 
be  paid  over  to  him  in  case  he  should  not  appear  at  the  trial  to  testify  against  her, 
which  sum  was  afterwards  paid  over  to  him,  he,  not  having  appeared  according  to  his 
recognizance,  was  received  as  evidence  against  her ;  and  the  jiuy  were  told  they  might 
infer  her  privity  with  and  consent  to  the  huslmnd's  acts ;  and  she  was  convicted ; 
a  new  trial  was  granted,  the  court  saying  that  acts  done  by  the  defendant's  husband, 
without  her  knowledge,  were  improperly  admitted.  (Commonwealth  v.  Robbios,  8 
Pick.  63.) 


NOTE  148— p.  81. 

See  The  City  Bank  \    Bangs,  3  Paige,  36. 

On  the  trial  of  an  indictment  against  husband  and  wife  for  receiving  stolen  goods, 
the  declarations  of  the  vrife  respecting  the  goods,  which  were  found  in  the  husband's 
house,  were  ofiered  in  evidence ;  and  though  the  declarations  tended  to  criminate  the 
boiband,  heM  that  they  must,  notwithstanding,  be  received  in  order  to  show  the  guilt 
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of  the  wife ;  and  the  jury  must  take  care  that  they  did  not  operate  to  the  prejudice  of 
the  husband.    (Commonwealth  v.  Briggs,  5  Pick.  429.) 

Declarations  of  a  wife,  made  in  the  absence  of  the  husband,  are  not  evidence  against 
him,  though  she  be  a  parly  to  the  suit,  which  is  brought  to  recover  land  in  which  she 
is  jointly  interested  in  her  own  right.  (Moody  v.  Fulmer,  Whart.  Dig.  2d  ed.  906,  i^. 
439.    Turner  and  wife  v.  Coe,  5  Conn.  Rep.  93.) 

See  post,  note  149. 


NOTE  149— p.  81. 


Hawkins  v.  Hatton  et  ux.,  2  Nott  &  M'Cord,  374,  S.  P. 

The  wife's  admission  during  coverture,  of  a  debt  due  from  her  before  marriage,  is 
not  admissible  as  evidence  against  the  husband.  (Ross  v.  Winners,  1  Halst  Rep.  366.) 
See  ant«,  note  148. 


NOTE  150—p.  82. 


Such  letters  are  admissible,  whether  written  to  the  husband  or  others,  to  show  the 
state  of  tlie  wife's  feelings,  although  they  may  also  state  a  fact  which  would  not  strict^ 
ly  be  evidence.    (Willis  v.  Bernard,  8  Bing.  376.) 

So  in  an  action  against  the  husband  for  necessaries  furnished  the  wife,  upon  an  alle- 
gation that  she  had  left  his  house  on  account  of  his  cruel  treatment,  her  letters,  written 
in  affectionate  terms,  are  admissible  to  rebut  such  allegation.  But  it  must  be  proved 
at  what  time  they  were  written,  or  they  are  not  so  admissible.  Their  dates  are  not 
sufficient  proof  of  the  time,  when  they  are  offered  in  favor  of  the  husband,  on  account 
of  the  danger  of  collusion ;  though  it  is  generally  otherwise.  (Houliston  v.  Smyth,  2 
€arr.  &  Payne,  22.) 


NOTE  151— p.  83. 


This  case  can  hardly  be  supported  upon  a  question  of  interest;  but  in  another  viewt 
it  may  be  easily  sustained.  The  wife  was  the  real  party,  like  a  lessor  in  ejectment, 
(ante,  note  122,)  or  the  assignee  of  a  chose  in  action,  (id.)  These,  it  will  be  seen  by 
the  cases  there  cited,  of  Robinson  v.  Neal  and  Mauran  v.  Lamb,  and  another  case  cit- 
ed ante,  72  of  the  text,  are  to  be  deemed  the  real  parties.  So  in  this  case  of  Davis  v. 
Din  woody,  the  wife  being  the  real  party,  though  the  suit  was  in  the  name  of  her  trustee, 
the  husband  could  not  be  sworn ;  not  because  of  his  interest,  for  that  appears  to  be  balr 
anced ;  but  as  husband,  his  wife  being  a  party.  The  action  could  not  property  be 
said  to  have  been  Ijetween  third  [xjrsons. 

In  this  view,  the  case  of  Richardson  v.  Learned,  (10  Pick.  261,  267,  cited  also  ante, 
note  146,)  is  quite  questionable,  as  I  had  occasion  to  mention  in  the  note  refened  to. 
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Independent  of  the  strong  interest  which  the  husband  has  in  the  recovery  of  his  wife's 
trustee,  according  to  Davis  v.  Dinwoody,  she  was  the  ceatuy  que  trust  of  the  plaintiff, 
who  was  suing  for  her  money.  Yet  tlie  husband  was  held  competent  to  testify  for  her. 


NOTE  15a— p.  83. 


But  the  wife  ^^ras  received,  in  an  action  against  her  husband's  executors,  to  prove 
his  promise.  (Beveridge  v.  Menter,  1  Garr,  and  Payne  364.)  In  this  case,  the  general 
rule  stated  in  the  text  was  pressed,  by  Scarlett,  upon  Abbott,  C.  J. ;  but  he  disregard- 
ed it,  and  put  the  admissibility  of  the  wile  on  a  question  of  interest  This  decision,  and 
that  in  Doker  v.  Hasler,  cited  by  tlie  text,  were  nearly  cotemporiineous,  both  being  in 
1824,  the  latter  by  Best,  C.  J.  In  both,  tlie  rule  laid  down  in  the  text  was  adverted 
to ;  both  are  N.  P.  decisions,  and  would  seem,  therefore,  to  leave  the  rule  unsettled. 


NOTE  153— p.  83. 


In  like  manner,  on  the  trial  of  the  husband  for  a  murder.  Van  Ness,  J.,  at  the  oyer 
and  terminer  in  die  city  of  New- York,  refused  to  allow  the  wife  tq  testify  against  liim, 
even  by  consent  of  parties.    (Randall's  case  5  Cit.  H.  Rec.  141,  153, 4.) 


NOTE  154— p.  84. 


In  the  case  of  Perry,  tried  on  an  indictment  for  a  forcible  marriage,  the  wife  was  re- 
ceived as  a  witness  for  her  husband  to  prove  that  the  elopement  and  marriage  were 
voluntary.  (Bristol  assizes,  1794.  Macnally's  Ev.  181.  2  Hawk.  P.  C.  c.  46,  §  76. 
Curwood's  ed.  S.  C.)  This  case  was  tried  before  Gibbs,  C.  J.  when  he  was  recorder 
of  Bristol.    (Per  Abbott,  C.  J.  in  Rex  v.  Serjeant,  1  Ry.  &  Mo.  N.  P.  Rep.  354.) 


NOTE  155— p.  84. 


See  ante,  note  154. 

On  an  indictment  for  a  conspiracy  in  inveigling  a  young  girl  from  her  mother's 
houK,  and  procuring  the  marriage  ceremony  to  be  recited  between  her  and  one  of  the 
defendantB  while  she  waa  intoxicated,  the  girl  was  held  to  be  a  competent  witness  to 
prove  the  &ctB.  (Respublica  v.  Hevice,  2  Yeates,  114.)  The  court  said  they  were 
not  competent  to  determine  wheHier  there  was  a  real  marriage ;  therefore,  receiving  the 
evidence,  they  lefl  it  to  the  jury,  with  instructions  that  if  they  found  a  marriage>  they 
should  disregard  the  testiniony.    (S.  0.  3  Wheel.  Cr.  Gas.  505,  506.)    Quere. 


1 52  Of  Incompetairy  of  Husband  or  Wife  of  the  Party,  [Ch.  S. 

NOTE  160— p.  84. 
Soule's  case,  5  GreenL  Rep.  407,  S.  P. 


NOTE  157— p.  85. 


The  declarations  (depositioD)  of  a  wife  in  extremis  are  admissible  against  the  faw* 
iMind,  charged  with  her  murder.    (Pennsylvania  v.  Stoops,  Addis.  381.) 


NOTE  158— p.  85. 


Macnally  says  that  in  tlie  researches  which  he  had  made,  he  had  not  discovered  bbj 
trial  for  high  treason  in  which  the  wife  was  examined  as  a  witness  against  her  hus- 
band.   (Macnally's  Ev.  181.) 


NOTE  155— p.  85. 
Per  curiam,  in  Fenner  v.  Lewis,  10  John.  Rep.  44, 5,  S.  P. 


NOTE  160— p.  86. 


The  declarationsof  the  wife,  who  managed'her  husband's  business  as  tavern  keeper^ 
he  being  incapable  of  managing  his  affairs  through  insanity,  were  received  in  an  ac^ 
tion  on  a  bill  for  boarding  the  defendant's  intestate,  to  shew  payment ;  on  the  authori- 
ty of  Str.  527.  (Hughes'  adm'rs  v.  Stokes'  adm'rs,  1  Hayw.  372.)  So  it  would  be  of 
her  admissions  in  her  course  of  agency  in  any  particular  transaction.  (Curtis  v.  Ing* 
ham,  2  Verm.  Rep.  289.) 

In  an  action  of  debt,  the  question  was  put  to  the  jury  on  contradictory  testimony  of 
agency  in  the  plaintiflTs  wife,  whether  a  considerable  payment  to  her  should  be  credit- 
ed to  the  defendant.  And  tlie  court  remarked  to  the  jury  that  '^  There  are  many 
occasions  on  which  a  wife^  as  agent  for  the  husband,  appears  as  the  principal.  The 
cares  of  matrimony,  the  duties  of  management  are  divied ;  the  husband  assumes  some 
parts,  and  submits  other  parts  to  the  care  of  the  wife.  Where  he  either  acts  or  sub- 
mits, he  is  bound.  A  husband  is  oflen  from  home.  Nothing  is  more  common  than  to 
pay  the  wife,  in  his  absence,  a  debt  due  to  the  husband.  That  is  for  the  convenience 
of  both  parties,  and  seems  to  be  considered  an  implied  agency.  If  the  defendant  made 
this  payment  in  the  usual  way,  it  seems  proper  to  consider  it  as  a  payment  to  the  hu»* 
band  on  a  presumed  agency,  with  which,  in  their  common  concerns,  every  wife  is  pie* 
sumed  vested."    (Spencer  v.  Tisue,  Addis.  Rep.  316, 319.) 

See  the  text  and  notes  post,  on  the  admissions  of  an  agent  generally. 
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NOTE  161— p.  87. 

On  sinular  principles,  upon  the  trial  of  an  indictment  for  fornication  and  bastardy 
with  a  married  woman,  she  was  held  competent  to  prove  the  criminat  connexion. 
(Commonwealtli  v.  Wentz,  1  Ashm.  Rep.  269,  and  the  cases  cited  infra  from  Browne 
and  Binney.)  But  not  to  prove  the  non-access  of  her  husband.  (Commonwealth  v. 
Miller,  cited  1  Browne,  App.  lii.  Commonwealtli  v.  Strieker,  1  Browne,  App.  xlvii. 
Commonwealth  v.  Connelly,  1  Browne,  384.  Commonwealth  v.  Shepherd,  6  Bin.  383. 
The  King  v.  M*Lean,  cited  6  Bin.  390.)  But  if  the  court  permit  her  to  be  asked  a 
question  from  the  answer  to  which  non-access  may  be  inferred,  as  '*  how  long  it  was 
ance  she  last  saw  her  husband,"  and  aflerwards  direct  the  jury  that  they  are  not  to 
consider  any  thing  which  fell  from  her  as  evidence  of  non-access,  and  there  is  strong 
evidence  of  non-access  from  other  witnesses,  the  verdict  will  not  be  disturbed.  (Com- 
monwealth v.  Shepherd,  6  Bin.  383.) 


NOTE  lea— p.88. 


^e  have  seen,  ante,  note  114,  how  far  the  competency  of  tlie  wife  depends  on  that 
of  the  husband  etiice  converse^  to  which  the  reader  is  referred,  and  to  which  the  in- 
stances in  the  text,  p.  87, 8,  may  be  added.  See  also  Baring  v.  Reeder,  1  Hen.  &  Munfl 
154.  The  wile  has  been  held  competent  against  her  hivsband's  executors,  to  prove  his 
promise.  (Beveridge  v.  Minter,  1  Carr.  &.  Payne,  364.)  See  ante,  note  153,  where 
this  last  case  is  more  ^y  stated  and  its  propriety  considered. 


NOTE  163— p.  88. 


It  is  now  settled  that  a  kept  mistre^,  who  has  passed  as  the  party's  wife,  is  compe- 
tent for  him ;  though  it  may  be  otherwise  if  he  habitually  allow  her  to  pass  as  his  wife. 
Several  of  the  judges  recognized  the  opinion  of  Lord  Kenyon,  C.  J.  cited  in  the  text, 
as  soiuid  law ;  thougii  Best,  C.  J.  thought  the  wife  should  be  so  dejure,  in  order  to  bs 
ezchided.  (Batthews  v.  Galindo,  4  Bing.  610.  3  Carr.  &  Payne,  338,  S.  C.  at  N.  P« 
1  Moor.  &  Payne,  565,  S.  C.)  And  see  Randall's  case,  5  C.  H.  Rec.  141,  before  Coi- 
den,  auiyor,  and  Jay,  recorder.  In  a  case  where  the  woman  was  sued,  a  witness  who 
lived  with  her  as  her  husband  was  received  as  competent  in  her  behalfl  (Meunier  f« 
Couet,  3  Mart.  Lou.  Rep.  56.)    See  post,  note  193. 


NOTE  164— p.  89. 


One  word  as  to  the  manner  of  proving  confessions. 

A  witness,  (one  Lenox,)  called  to  prove  a  conversation  with  a  party,  said  he  could 
not  recollect  the  expressions  used,  but  would  give  his  impressions  as  to  the  substance 
Vol.  I.*  20 
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of  the  conTeFBation.    This  mode  of  g^iving  the  eonTenation  was  objected  to,  but  hdd 
admissible.    (Snell  v.  Moses,  1  John.  Rep.  99,  lOS.) 

But  though  the  witness  be  uncontradicted  and  unimpeached«  if  the  declarations  haj^ 
pened  a  considerable  time  before  he  testifies  to  them,  the  precise  words  being  impor- 
tant,  and  he,  tliough  confident,  not  positive,  a  new  trial  will  not  be  granted  because  the 
rerdict  is  against  his  testimony.    (Harding  v.  Brooks,  6  Pick.  Rep.  344.) 


NOTE  165— p.  89. 


The  learned  author  has  not  thought  it  necessary  to  obseve,  that  the  admission  or 
declaration  of  a  party  shall  not  be  received  as  evidence  in  his  favor.  As  a  gen«^  rute, 
ibis  is  most  plain.  Tet  even  this  rule  is  by  no  means  universal ;  for,  as  wifl  hereafler 
be  seen,^  declarations  which  make  a  part  of  the  ret  gestm,  entries  in  book  accounts,  dec- 
larations by  officers  in  their  returns,  and  admissions  given  in  evidence  by  the  opposHe 
party,  are  many  times  evidence  in  &vor  of  the  person  who  makes  them.  Declarationay 
too,  which,  when  made,  are  against  the  party,  may  sometimes  be  given  in  evidence  bj 
himself  on  that  ground ;  as  where  he  endorses  a  payment  upon  a  bond  or  note,  which 
he  may  sometimes  use  to  repel  the  statute  of  limitations,  or  the  presumption  c^pay* 
ment  arSfing  from  lapse  of  time.  All  these  and  other  like  cases  will  be  found  to  present 
themselves  in  the  course  of  this  and  subsequent  notes.  So  many  admissions  or  declar- 
ations have  been  proposed,  as  evidence  for  the  party  making  tiiem,  upon  the  above  or 
some  other  grounds ;  so  many  American  cases  have  arisen  and  been  reported,  point- 
ing out  principles  upon  which  they  are  to  be  received  or  rejected ;  and,  withal,  the 
distinctions  are  sometimes  so  subtle  between  those  which  are  admissible  and  inadmis* 
sible— that  a  glance  at  the  latter  will  be  found  quite  useful  towards  an  understanding 
of  the  former.  I  propose,  therefore,  to  introduce  the  subject  here,  by  noticing  some  of 
those  which  are  not  admissible,  to  be  followed  by  some  few  which  are  admissible,  leav- 
ing the  latter,  however,  mainly  to  subsequent  and  more  appropiate  heads  of  dns  wot'k. 

First,  then,  as  to  the  general  rule.  An  admission  or  d^:^ration  as  not  admissible  in 
favor  of  the  party  making  it.  (La  Farge  v.  Kneeland,  7  Ck)Wen'8  Rep.  459.  Robbing 
V.  Harvey,  5  Conn.  Rep.  SS5.)  And  even  an  endorsement  of  part  payment  on  a  prom- 
issory note  is  not  of  itself,  and  as  a  matter  of  course,  admissible  to  take  it  out  of  the 
statute  of  limitations.  (Whitney  v.  Bigek>w,  4  Pick.  110.  Roseboom  v.  Billingttin, 
17  John.  Rep.  183.)  When  it  may  be  received  will  be  seen  ibfira  in  this  note.  So  of 
a  credit  on  an  account  book,  the  credit  being  small  in  proportion  to  the' account,  dated 
after  six  years  have  run,  and  apparently  made  with  a  view  to  elude  the  statute.  (Tay- 
br's  ex'rs  v.  M'Donald,  2  Rep.  Const.  Ct  178.  3  M'Cord,  418,  419,  430,  S.C.  cited.) 

It  was  said  in  Roseboom  v.  Billington,  supra,  that  the  endorsement  would  have  been 
admissible,  had  it  been  shown  to  have  been  made  at  a  time  when  it  was  against  the  in- 
terest of  the  party  who  made  it  But  this  principle  of  receiving  admissions  is  by  no 
means  universal,  nor  is  it  a  sufficient  reason  that  the  admission  is  made  before  any  con- 
troversy has  arisen.  Thus,  in  an  action  for  goods  sold,  the  defendant  had  been  charg- 
ed as  trustee  in  respect  to  the  debt  in  question  as  due  to  a  third  person,  and  had  ad- 
mitted this  to  be  so,  and  had  judgment  against  him.     The  debt  was  in  truth  due  to 
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Ihe  pbintifl^  thofufh  the  question  jvas  a  doabtfiil  one  upon  the  facts.  Held,  that  the 
defendant's  adnassionB  in  the  finrmer  suit  were  not  evidence  fi>r  him.  (Wise  v.  HiitpQ^ 
4  Greenl.  4S6.)  So  an  entry  in  the  party's  bocdcs,  though  at  the  time  against  him,  is 
tut  afterwards  evidence  for  him.  Thus,  in  assumpsit  on  a  note  payable  to  the  plain* 
tiff's  testator,  agaifist  ^vt  persons  as  makers,  one  question  was  whether  two  were  not 
principals  and  the  other  three  sureties.  To  show  this,  the  book  of  the  two  crediting 
the  note  as  their  own  to  the  testetor  at  iti  date  was  ofiered  by  the  defendants.  Tixnigh 
the  entiy  was  against  the  interest  (^the  two  at  the  time,  yet  held  that  it  eovld  not  be 
used  in  their  &vor,  or  in  &vor  of  their  co-defendants.  (Schermerhom  v.  Schermer- 
homand  others,  1  Wend.  Rep.  119.)  So  in  an  action  on  a  note  dated  14th  April, 
1898,  commenced  by  attaching^  the  goods  of  the  maker,  Gregory,  on  the  same  14th 
day,  P^k,  a  subsequent  attadiing  creditor,  was  aUowed  to  defend  on  the  alleged 
ground  that  the  plaintiff's  note  was  a  fraud  on  creditors.  A  part  of  the  consideration 
of  the  plaintiff's  note  was  two  orders  drawn  by  Gregory  on  and  accepted  by  the  plain- 
lii^  in  favor  <^  two  other  creditors  of  Gregory,  on  the  same  day.  To  show  that  the 
erdeis  were  accepted  anterior  to  the  commencement  of  the  suit,  the  plaintiff  offered  in 
evidence  his  own  dedaration  to  B.,  a  witness,  made  on  the  same  day,  but  before  the 
attaefaraent,  that  he  had  agreed  to  pay  the  debts  secured  by  the  orders.  Held  inad* 
mianble.  'The  court,  by  Parker,  C.  J.  said,  "  The  declarations  of  a  par<y  in  his  own 
favor,  by  the  general  rule,  are  inadmissibfe.  A  man  cannot  testify  in  his  own  cause; 
much  less  can  hm  declarations  not  under  oath  be  admitted.  There  are  cases  of  declar- 
atioDB  or  entries,  operating  in  &vor  of  the  party  making  them,  which  are  admissible ; 
bui  in  afl  instances  they  relate  to  or  accompany  some  act,  and  thereibre  are  a  part  of 
the  re»  geHa*  The  declaiatkms  excluded  in  this  case  were  not  of  that  character,  but 
mere  naked  assertiona  of  a  fact,  which  do  not  come  within  any  of  the  exceptions  to  the 
general  rule.  It  is  said  that  the  declaration  so  msde  is  a  fact  That  is  true ;  but  the 
fret  ia  also  a  deckvalion  mily,  made  by  a  party  to  supped  hw  own  interest  Now  it  is 
true  that,  at  the  time  of  making  the  dedaraibn,  it  probably  had  no  reference  to  any 
eontroverey.  Yet,  if  it  be  admitted  that  such  declarations  are  good  evidence^  we  shaM 
soon  find  cases  of  deekurations  and  assertions  <^a  fret  as  having  haj^wned,  with  a  view 
te  support  what  nuy  be  afterwards  done,  when  it  is  too  kite  to  have  its  e&ct,  and 
^tfibea  it  may  become  necessary  to  antedate,  if  we  may  use  the  expresnon,  the  &ct  ukr 
comnoversy.  I  cannot  see  that  any  thing  beyond  this  is  meant  by  Staride,  (£v.  pt  1, 
p.  48,  9,)  and  he  cites  no  authority  lor  scnne  of  his  positions.  (Carter  v.  Gregory,  8 
Pick.  166, 188,9.)  In  Massachusetts,  the  return  and  acts  of  a  ministerial  officer  an 
denied  as  evidence  in  his  frvor.  Thus,  in  trespass  by  the  plainttfi,  a  deputy  sherii^ 
lie  proved  that  he  had  attached  certain  property  of  S.  on  the  17th  December,  18Sfi^ 
which  was  afterwards  removed  by  the  ddendant  The  defendant,  another  deputy,, 
offered  in  evidence  a  writ,  and  his  own  return  upon  it,  showing  that  he  had  attached 
the  same  property  the  day  before,  and  also  that  on  the  day  before  he  was  seen  at  work 
wittdn  view  <^  the  properQT)  and  told  a  witniess  he  had  attached  it  Held,  tibat  neither 
the  return  nor  declaratkms  were  admisBible,  not  being  a  part  of  the  ret  guUB.  (Mer^ 
riD  V.  Sawyer,  8PidL  897, 8.)  But  see  Cornell  v.  Cook,  7  Cowen's  Eep.  810, 818,  al* 
so  stated  infra,  contra,  with  several  suaikur  cases  akK>  noticed  infra,  of  ^  ntuni  aad 
leeofds  of  officers. 
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Letters  written  by  a  party  are  not  evidence  for  him.  (Fowle  v.  Stevenson,  1  Jolui# 
Cas.  110.  Champlin  v.  TiUey,  3  Day,  303,  306.)  Thus,  in  ejectaient  by  the  proprk* 
tor  of  Pennsylvania,  the  defendant  shewed  a  deed  to  himself.  The  plaintifr  ofiered  a 
letter  from  William  Penn,  the  proprietor,  to  show  that  the  grant  was  on  a  conditioa 
not  performed.  Overruled,  on  the  ground  that  a  man  cannot  create  evidence  for  him* 
self.    (Proprietaiy's  lessee  v.  Ralston,  1  DoU.  18.) 

If  a  party^s  declarations  or  admissions,  which  when  taken  in  one  way  are  evidence 
against  himself,  shall  not  be  received  for  him ;  if  his  letters  in  his  own  favor  are  to  be 
excluded,  it  fi^ows  of  course  that  other  oral  or  written  declarations,  either  indifferent 
at  the  time  or  favorable  to  his  own  interest,  are  inadmissible.  Accordingly,  in  an  ac- 
tion against  A.  &  B.  as  partners,  on  a  contract  executed  in  the  partnership  name,  A* 
sufiered  a  de&ult,  and  B.  pleaded  the  general  issue.  Held,  that  letters  written  by  A. 
in  the  partnership  name  could  not  be  read  in  evidence  by  B.  to  show  that  he  was  not 
a  partner  with  A.    (Champlin's  ex'r  v.  Tilley,  3  Day,  303,  306.) 

It  was  said,  the  declarations  of  a  party  are  never  evidence  for  him,  unless  they  ac- 
company acts  and  be  pars  res  gevUz^  and  are  offered  as  such ;  not  even  to  prove  insan- 
ity. (State  V.  ^cott,  1  Hawks,  34.)  So  in  trespass  against  an  overseer  for  killing  the 
plaintiff's  slave,  the  defendant  offered  evidence  of  an  apok)gy  which  he  rendered  to  the 
surgeon  for  not  calling  in  lus  aid  sooner,  afler  beating  the  slave.  Held  inadmissible. 
(Perrie  v.  Williams,  5  Mart  Lou,  Rep.  N.  S.  694.)  The  registry  of  a  vesssel  procur- 
ed by  a  party  is  no  evidence  for  him,  thou^  it  may  be  against  him.  (Ligon  v.  Or- 
leans Nav.  Co.,  7  Lou.  Rep.  N.  S.  682, 3.)  A  prisoner  has  no  right  to  demand  that 
his  statements,  on  examination  before  the  magistrate,  be  read  for  him.  (The  People 
V.  Jordine,  N.  Y.  Gen.  Sess<  Ocu  Term,  1818,  Jud.  Repos.  107.)  Nor  what  he  said 
in  conversation  when  charged  with  the  ofience.  (People  v.  Scott,  N.  Y.  Gen.  SesSb 
Sept  Term,  1818,  Jud.  Repos.  50,)  unless  it  be  part  of  tlie  ret  gesta,  or  to  discredit  a 
witness,  (id.)  or  be  introduced  by  the  prosecution,  (id.)  A  survey,  though  ancient, 
made  by  direction  of  the  owner  of  the  land,  for  his  own  convenience,  is  not  admissible 
evidence  for  him  or  those  claiming  under  liim.  (Jones  v.  Huggins,  1  Dev.  333.)  Ob 
a  question  whether  the  plaintiff,  to  whom  cotton  was  consigned  as  a  factor  of  t!ie  de- 
fendant, had  sold  it  in  a  foreign  market ;  held,  that  the  plaintiff's  letters,  averring  and 
aoclofiing  an  account  of  sales  of  the  cotton,  among  other  articles,  though  ofiered  mere- 
ly with  the  view  of  fixing  theolefendant  witli  notice  and  subsequent  acquiescence  in 
tlie  correctneas  of  the  accounts,  and  so  to  infer  the  sales,  were  inadmissible.  (Anthoine 
V.  Coit,  3  Hall's  Rep.  C.  P.  N.  Y.  40.)  In  an  action  against  alleged  partners,  the  dec^ 
larations  of  the  defendants,  made  subsequent  to  the  commencement  of  the  alleged  part- 
nership business,  are  not  admissible  for  them  to  limit  its  nature  and  extent ;  as  to  shew 
it  an  agency  of  the  one  for  the  other ;  though  an  agreement  between  them,  at  or  be- 
fore its  commencement,  would  be.  (Mitchell  v.  Roulstone,  2  Hall's  Rep.  C.  P.  N.  Y. 
351.)  A  written  communication,  made  by  the  defendant  to  the''plaintiff,  in  respect  to 
the  claim  of  the  latter,  was  held  inadmissible  in  evidence  for  the  defendant  (Birbeck 
V.  Burrows,  2  Hall's  Rep.  C.  P.  N.  Y.  51.)  In  an  action  for  fraudulently  passing  the 
bills  of  a  broken  bank,  the  plaintiff  was  denied  liberty  to  prove  that  he  shewed  the  bills 
to.  the  witness  and  stated  that  he  had  tliem  from  the  defendant'^even  to  shew  bow  the 
witness'  attention  was  drawn  to  the  bills,  and  thus  strengthen  the  inference  that  he  had 
correctly  identified  them  with  bills  which  he  had  before  seen  in  the  hands  of  tlie  dc- 
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fendant  (Watson  v.  Osborne,  8  Conn.  Rep.  86S.)  An  inventory  made  and  returned 
by  an  administrator,  afler  an  action  commenced  by  him  for  the  recovery  of  the  prop- 
erty inventoried,  is  not  evidence  for  him.  (AUender  v.  Riston,  3  Gill  &  John.  86.)  The 
admisBionB  of  a  debtor  against  the  garnishee  in  a  foreign  attachment  are  not  receiva* 
Ue ;  for  they  go  to  throw  the  claim  from  the  debtor  on  to  another.  (Enos  v.  Tuttie, 
8  Conn.  Rep.  247.)  In  an  action  against  a  sheriff  for  not  returning  an  execut|pn  with- 
in SO  days,  his  return,  endorsed  that  he  omittted  to  do  so  by  reason  of  sickness,  is  not 
admissible  to  prove  the  fiict ;  for  it  is  no  part  of  his  office  to  make  such  a  return.  (Bruce 
T.  Dyall,  5  Monroe,  135, 6.)  Therefore,  it  is  no  more  than  a  written  declaration  by  a 
private  person,    (id.) 

It  18  the  same  though  the  declarant  be  dead,  and  his  declarationB  be  offered  for  his 
estate.  Thus,  in  trover  for  bonds  of  the  intestate,  the  defendant  (the  intestate's  son) 
inmited  the  intestate  gave  them  to  him.  The  intestate's  declarations  tending  to  neg- 
ative this,  made  in  the  defendant's  absence,  were  held  inadmissible.  (Romig  v.  Romig, 
S  Rawle,  341.  Scull  et  aL,  admr'sof  Irwin,  v.  Wallace's  ez'rs,  on  error,  15  Serg.  & 
Rawle,  981,883.) 

A  corporation  is  in  this  respect  on  a  footing  with  natural  persons.  Thus  the  North 
Carolina  State  Bank,  being  a  mere  private  corporation,  its  books  of  accounts  of  bank 
deating  are  not,  in  a  suit  between  the  bank  and  a  third  person,  evidence  for  the  for- 
mer.   (The  State  Bank  of  N.  C.  v.  M'Neil,  1  Hawks,  86.) 

So  the  statements  of  a  party's  agent  are  not  admissible  for  him,  unless  a  part  of  the 
re$  getUB.  Thus  the  letters  of  an  agent  giving  his  principal  an  account  of  what  had 
taken  place  in  respect  to  the  matters  of  his  agency  are  inadmissible  for  his  principal,  even 
after  the  agent's  death.    (Norton's  adm'r  v.  Smith,  4  Monroe,  814.) 

Admitting  a  party's  declaration  in  his  own  favor,  if  objected  to,  is  fotal  on  error, 
thou^  the  court  bek)w  direct  the  jury  to  disregard  it.  (Tuttie  v.  Hunt,  3  Cowen's  Rep. 
486.  Penfieldv.  Carpenter,  18  John.  Rep.  850.  Fisherv.  Bailey,  lAshmead's  Rep.  809.) 

Secondly.  It  remains  taconsider  some  exceptions  to  the  rule  that  a  party's  declarations 
or  admisnons  shall  not  be  received  as  evidence  for  him.  These'exceptions  arise  in  general, 
when  they  are  connected  with  some  circumstance  giving  the  evidence  a  force  beyond 
what  it  can  have  as  a  mere  naked  assertion.  Accordingly,  a  constable's  return  is  evidence 
for  him  in  an  actk>n  for  taking  the  goods  away  under  pretence  of  a  prevk>us  levy.  (Cor- 
neO  V.  Cook,  7  Cowen's  Rep.  810,  818.)  Contra,  Merrill  v.  Sawyer,  supra.  But  why 
•houkl  this  not  be  so  ?  Endorsing  a  return  is  part  of  his  office.  It  is  an  act,  not  only  part 
<^the  ref  geiUt,  but  the  re$  geitm  it%lf.  On  what  other  principle  is  it  that  the  record 
of  a  justice,  drawn  up  for  the  very  purpose  long  after  the  conviction,  will  protect  him 
against  an  action  ?  (Fawcett  v.  Fowles,  7  Bam.  &  Cross.  394.  Rogers  v.  Jones,  8  id. 
409.  Mather  v.  Hood,  8  John.  Rep.  44.  Bridgett  v.  Coyney,  Esq.  1  Man.  &  Ryl.  311, 
per  Ld.  Tenterden,  C.  J.  towards  the  close  of  his  opnion.)  But  to  make  a  return  evi- 
dence for  the  officer,  it  must  be  strictly  within  his  official  duty ;  for  where  he  endorsed  that 
he  had  omitted  to  return  within  the  required  time  by  reason  of  sickness,  this  was  holden 
out  of  his  duty,  and  therefore  not  admissible  for  him.  (Bruce  v.  Dyall,  5  Monroe,  185, 6.) 

A  certificate  of  a  justice  (authorized  as  evidence  generally  by  a  statute  in  New- 
York)  of  a  judgment,  execution  or  other  proceeding  in  a  cause  before  him,  is  evi- 
dence for  himself.  It  may  be  made  out  afler  the  expiration  of  his  office.  (Aiaynaid  v. 
Thompson,  9  Wend.  393.)    Semb.  In  an  action  by  an  officer  for  property  levied  on 
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by  him,  his  own  endoraeinent  on  the  execution  of  the  property  levied  on,  is  evidaic^ 
to  identify  the  property.-  (Spoor  v.  Holland^  8  Wend.  445.) 

An  endoFsement  o{  part  payment  upon  a  promissoiy  note,  every  thing  about  it  ap- 
pearing fair,  18  adnuBsibie  as  evidence  to  the  jury,  to  talce  it  out  oi  the  statute  of  limi« 
tationa,  and  will  control  unless  the  defendant  impeach  it  in  some  way.  (Gibson  ▼, 
PeeUes^S  M'Cord,  4 IS.  As  where  the  note  was  large  (e.  g.  $400)  and  the  endoree- 
ment  bearing  date  two  years  after  the  date  of  the  note,  was  of  $950^  leaving  a  balance  of 
only  $S0.  (id.)  Or  where  it  is  proved  that  the  endorsement  was  in  truth  made  when 
it  was  against  the  interest  of  the  party  who  made  it.  (Boseboom  v.  BiUington,  17 
John.  Rep.  183.)  In  such  case  it  will  be  received  to  rebut  the  presumption  of  pay- 
ment arising  from  the  lapse  of  time,    (id.) 

So]where  the  party's  declarations  are  a  part  of  the  ret  gt$Ut^  tliey  are  evidence  fof* 
hun.  (Smith  v.  Morrow,  7  Monroe,  234,  236.)  Thus,  though  the  declarations  of  « 
testator  of  the  plaintifis  in  general  are  not  evidence  for  his  executors ;  yet,  where  he 
had  been  administrator  of  the  defendant's  intestate,  never  having  brought  in  liis  ac 
count,  and  this  omission  was  urged  against  him  as  showing  that  he  knew  he  had  no 
elaim,  held,  that  his  declarations  that  the  intestate's  estate  was  indebted  to  him,  might  be 
received  to  rebut  the  inference  sought  to  be  raised.  Scull  et  al.,  adm'ra  of  Irwin,  v.  Wal- 
lace's ex'rs,  on  error,  15  Seig.  &  Rawle,  231,  233.)  And  it  was  put  that  a  prisoner's 
conversation  may  be  evidence  for  him  where  it  is  a  part  of  the  re«  geata*  (People  v.  Scott, 
N.  T.  6en.  Ses.,  Sept.  Term,  1818,  Jud.  Repos.  50.)  So  on  a  trial  for  forcible  entry  and 
detainer,  the  question  being  upon  the  relator's  entiy,  and  the  extent  and  nature  of  his 
possession ;  he  having  proved  that  he  was  in  possession,  was  aUowed  to  show  his  own 
declarations  as  to  its  extent,  and  the  person  under  whom  he  held.  (Smith  v.  Morrow, 
7  Monroe,  234, 236.)  And  see  several  other  cases  to  this  point,  cited  in  a  subsequent 
note,  devoted  more  particularly  to  the  subject  of  declaratioos  constituting  parts  of  the 

The  question  whether,  and  how  far  the  introduction  of  the  defendant's  confession  or 
declaration  in  evidence  by  the  plaintiff,  etnce  cowoenoy  shall  make  it  evidence  for  the 
party  who  made  it,  has  arisen  principally  upon  the  confessions  of  i»isoners  on  trial  for 
crimes.  By  these  cases  and  others,  the  following  general  doctrine  seems  to  be  well  es- 
taUished :  A  party's  declarations  are  evidence  in  his  fevor  when  introduced  by  his  op* 
ponent ;  though  their  truth  may  be  ccmtradicted^by  contrary  declarations  of  the  for* 
mer,  or  by  other  evidence,  and  the  whole  shall  go  together  to  the  jury,  who  are  not 
bound  to  credit  the  exculpatory  confession.  (Rex  v.  Jones,  2  Garr.  &  Payne,  629* 
Rex  V.  Higgins,  3  id.  603.  Rex  v.  Clewes,  4  id.  221.  Rex  v.  Steptoe,  id.  307* 
Smith  V.  Blandy,  Ry.  &  Mood.  N.  P.  Rep.  257.  Cray  v.  Hall,  cited  Ry.  &  Mood.  N. 
P.  Rep.  258.  Remmie  v.  Hall,  Mann.  Dig.  464,  cited  and  explained  in  Smith  v.  BIbhp 
dy.  People  v«  Scott,  N.  Y.  Gen.  Ses.,  Sept.  Term,  1818,  Jud.  Repos.  50.)  Note, 
The  above  cases  of  Rex  v.  Jones  and  Rex  v.  Higgins,  are  stated  more  at  large,  post, 
note,  224. 

A  party's  declarations  are  of  course  inquirable  into  in  order  to  test  the  credit  of  a 
witness ;  as  if 'the  witness  has  stated  them  in  a  certain  way,  then  the  party  may  eon- 
tradict  him  by  shewing  what  in  truth  he  did  say  at  the  time,  in  order  to  oorrect  or  di»* 
credit  the  witness.  (Conceded  in  People  ir.  Scott,  N.  Y.  G^n.  See.,  Sept  Term,  1818, 
Jud.  Repos.  50.) 
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NOTE  166— p.  89. 

It  waa  offered  by  the  plaintifrto  prove  that,  afler  he  commenced  his  suit,  the  defend^ 
ant  admitted  he  was  tenant  of  A.  This  was  objected  to  on  the  general  principle  that 
evidence  of  any  tiling  tiiat  happens  afler  suit  is  not  admissible.  But  per  M'Kean, 
Ch.  J.  "  I  recollect  but  one  case  in  the  books  upon  this  point ;  and  that  is,  that  an  ac- 
knowledgment of  a  debt  afler  suit,  takes  it  out  of  the  statute  of  limitations.  Let  the 
witness  proceed."  The  reply  of  the  plaintifTs  counsel  was,  that  the  acknowledgment 
pfTopoeed  was  of  a  fact  existing  pretnmu  to  the  suit.  (Morns'  Lessee  v.  Vanderen,  i 
DaL  64,  65.  And  see  Gosling  v.  Birnie,  1  Mood.  &  Malk.  531.)  The  defendant  on 
being  arrested,  expressed  his  surprise  that  the  plaintiff  ^s  debt  had  not  been  paid  before 
by  P.  and  promised  to  meet  the  plaintiff  and  settle  the  claim  if  he  would  give  him  time. 
Held  sufficient  to  take  the  case  out  of  the  statute  of  limitations.  (Shiby  v.  Champlin. 
4  John  Rep»  461.)  In  assutnpsit  on  an  account  stated,  the  plaintiff  acknowledged, 
after  suit  brought,  that  he  had  reviewed  his  accounts  With  the  defendant,  to  whom  a 
balance  was  found  due,  for  which  he  gave  a  note.  Held  admissible  evidence ;  and 
that  the  note  was  admissible.  This  was  not  evidence  of  a  set  off;  but  proof  of  an  ad- 
mission, and  acts  showing  that  nothing  was  ever  due  to  the  plaintiff.  (Marshall  v* 
Sheridan,  10  Serg.  &  Rawle,  368. ) 


NOTE  167— p.  89. 


The  proof  of  an  admiteion  by  letter,  is,  by  proving  the  letter  itself  the  nme  as  any 
odier  iostniment  in  writing.  Thus,  the  defendants  in  answer  to  an  action  against  them 
idf  trantp^rting  whiskey,  prodticed  a  letter  to  tliem  fVom  one  of  the  pkintifla,  admitting 
diat  they  had  coove^d  a  part  of  the  whiskey  while  on  the  toad  to  their  own  ute» 
The  body  of  the  tetier  was  written  by  one  of  the  defendants  hxmseU^  but  he  proved  that 
the  subacriptiDn  was  in  the  plaintiff'a  hand  writings  The  court  below  rejected  the  let- 
ter, because  their  waa  no  subseriBing  witness ;  and  it  was  not  shown  that  .the  plaintiff 
had  heard  the  letter  read  or  its  contents  expkined.  But  this  waa  Ixiklen  erraoeous. 
The  court  above  said  a  letter  must  be  proved  like  any  paper  contract  The  proof  of 
signature  was  enough  in  the  first  instance.  If  there  was  fraud  or  mistake,  it  lies  with 
the  signer  then  to  correct  it.    (Holmes  et  aL  v.  Ketlinger,  4  Yeates,  533.) 

Qd  the  trial,  the  defendant,  to  show  an  admission  of  the  plaintiff,  offered  to  prove 
the  extiaot  of  a  letter  ftom  the];daintif£  The  original  letter  was  shown  to  be  kwt ;  and 
the  witness  would  swear  that  it  was  the  only  part  of  the  letter  relating  to  the  matter  iii 
eontfttversy*  Tim  plaintiff  wfeia  a  merohant,  and  the  matter  in  dispute  waa  a  mercan- 
tik  traneactiflD.  The  court  said  ihe  pklintiff  being  a  merchant  dxmld  be  presumed  to 
keep  a  letter  book  f  and  due  notice  riioifld  havebecffi  given  to  him  to  produce  it.  That 
wottid  hftve  been  the  nekt  heat  evidence.  The  notice  for  that  purpose  being  abort, 
oral  evideaee  cxnikd  not  be  given ;  and  aA  extract  of  a  letter  caanot  be  received.  The 
wfaofe  mtvt  be  ^egiikrly  proved^  or  no  part  is  evidfen<3e.  (Dennis  v.  Barber,  6  Serg. 
h  lUwk!,  4'iO,  436)  6.) 
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An  account,  book  containing  entries  by  A.  &  B,,  may  go  to  the  jury  as  evidence  of 
their  being  partners.    (Champlin  ex'r  v.  Tilley,  3  Day,  SOS,  307.) 
See  ante,  note  150  and  post,  p.  100,  396, 447,  458,  of  the  text. 


NOTE  168— p.  89. 


As  to  recitals  in  proof  of  pedigree,  see  the  text  and  notes  at  p.  SSd<  Whether  what 
is  stated  by  a  par^  in  a  paper  delivered  by  him  as  an  escrow,  shall  be  received  as  an 
admission  ?  Quere.    (Lansing  v.  Gaine,  2  John.  Rep.  300,  306,  per  Kent,  C.  J.) 

It  is  proper  perhaps  to  notice  here  an  important  distinction  which  prevails  between 
the  English  and  American  authorities  as  to  the  force  and  effect  of  a  recital  of  one  deed 
in  another.  In  Inland,  where  the  party  to  one  deed  thus  recites  another,  such  recital 
is,  according  to  our  author,  merely  secondary  evidence  of  the  recited  deed,  as  where 
the  iatter  is  lost,  or  the  subscribing  witness  cannot  be  produced,  er  where  it  cannot  be 
established  by  the  usual  primary  evidence.  In  such  case  the  recital  comes  in  like  •the 
oral  admission  of  the  party  or  otiier  secondary  evidence.  This  will  be  seen  by  the 
authorities  cited  in  the  text,  457 ;  and  at  p.  465,  it  is  not  once  suggested  that  it  maybe 
received  as  proof  of  a  primary  character.  Whereas,  in  the  United  States,  the  courts 
require  no  higher  proof  than  the  recital  itself,  though  the  recited  deed  and  the  subscri- 
bing witness  be  both  in  court.  This  has  been  expressly  held,  not  only  by  the  supreme 
<ourt  of  the  United  States,  but  by  several  of  the  state  courts,  not  only  as  against  the 
par^  reciting,  but  against  all  clainoing  under  him,  as  privies  in  bk)od,  privies  in  estate, 
or  privies  in  law.  (Carver  v.  Jackson,  ex  dem.  Astor,  4  Pet.  Rep.  1,  83, 3.  Crane  v. 
Morris'  lessee,  6  id.  598,  61 1.  Pen,  ex  dem.  West,  v.  Pine,  4  Wash.  C.  C.  Rep.  691. 
Jackson,  ex  dem.  Teed,  v.  Halstead,  5  Cowen's  Rep.  216.  Penrose  v.  Griffith,  4  Binn. 
^1.  Per  Milis,  J.,  in  Mitchell  v.  Maupin,  3  Monroe,  186, 7.  Bibb  v.  Pickett,  Litt. 
Sel.  Cas.,  309,  312,  313.  Kentucky  Bank  v.  Vance's  adm'r,  4  Litt  Rep.  172,8.) 
And  such  recital  contained  in  a  bond  is  evidence  equally  high  even  against  the  obligee, 
and  all  claiming  under  him.  (Jackson,  ex  dem.  Loop,  v.  Harrington,  9  Cowen's 
Rep.  86.)  But  in  such  case  the  bond  must  be  traced  to  the  possession  of  the  obligee. 
(Jackson,  ex  dem.  Bradt,  v.  Brooks,  8  Wend.  426,  433.)  And  this  class  of  recitals  are 
received  as  primary  proof  of  other  instnunents,  even  of  records ;  a  ca.  sa.  fi>r  instance. 
(Ransom  v.  Keyes,  9  Cowen's  Rep.  128.) 

It  is  by  no  means  clear  that  the  above  is  not  the  English  doctrine,  though'the  learn- 
ed author  does  not  appear  to  treat  the  reciting  deed  as  any  thing  more  than  secondary 
evidence.  It  was  certainly  received  as  primary  evidence  in  Burleigh  v.  Stibbs,  5  T. 
R.  465,  cited  in  the  sentence  to  which  tliis  is  the  note;  and  Bklwards  v.  Etherington, 
Ry.  &  Mood.  N.  P.  Rep.  268,  seems  in  substance  to  hold  the  same.  See  infra,  S. C 

It  is  hardly  necessary  to  observe  that  a  sheriff's  bill  of  sale,  reciting  a  fi.  fiu  and  the 
seizure  of  the  article  in  question  under  it,  is  evidence  against  him  of  a  taking.  (Wood- 
ward V.  Larking,  3  Esp.  Rep.  286.)  But  a  prison  bounds  bond  reciting  a  ca.  sa.,  when 
the  arrest  was  on  mesne  process,  shall  not  bind  the  obligor  so  as  to  prevent  his  showing 
the  truth  and  avoiding  the  bond ;  for  the  act  of  taking  it  is  illegal.  (Miller  v.  Bag- 
well, 3  M'Cord,  429,  433.)    Nor  shall  the  recital  of  age  in  an  indenture  of  apprentice- 
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ship  bind  the  apprentice ;  but  as  soon  as  he  is  in  truth  21  years  old,  he  is  free.  (Banks 
▼.  Metcalfe,  N.  Y.  Gen.  Ses.  May  1828,  1  Wheel.  Cr.  Cas.  5S1.) 

In  ejectment  the  lessors  of  the  plaintiff  having  deduced  their  title  from  V.,  the  defen- 
dant offered  the  recital  in  a  deed  from  one  of  the  lessors  to  show  the  title  but  of  them. 
Hdd  admissible  as  efiecting  the  title  of  all ;  for,  say  the  court,  he  could  not  be  called  as 
a  witness,  and  they  have  a  community  of  interest.  (Brandt,  ex  dem.  Van  Cortland t,  v. 
Klein,  17  John.  Rep.  SS5.)  This  case,  it  will  be  remembered,  follows  out  the  doc- 
trine ante,  note  132^  that  tlie  lessor  is  the  real  party. 

In  ejectment,  the  plaintiff,  in  deducing  his  own  title,  produced  a  deed  reciting  a  judg- 
ment, in  virtue  of  which  the  defendant  had  a  good  defence ;  and  it  was  held  an  ad- 
miasion  of  that  judgment,  so  that  the  defendant  need  not  produce  the  record.  (Ghir- 
ner's  lessee  v.  Johnston,  Peck,  34,  26.) 

A  recital  in  an  act  of  sale  from  A.  to  B.,  shall  not  bind  another  who  claims  the  prop- 
erty sold  under  A.  by  a  previous  sale,  from  him.  (Delahoussaye  v.  Delahoussaye,  7 
Mart  Lou.  Rep.  N.  S.  199.  Den,  ex  dem.  West,  v.  Pine,  4  Wash.  C.  C.  Rep.  691.) 
But  a  recital  in  a  patent  of  land  from  the  government  isevidence  against  a  naked  possessor 
without  title.  (Boatner  v.  Ventress,  8  Mart.  Lou.  Rep.  N.  S.  644.  Whitmore  v.  Na- 
pier, 4.  Serg.  Sl  Rawle,  290.  Downing  v.  Gatlaher,  2  id.  455.)  Though  not  against 
one  who  claims  on  a  warrant  issued  previous  to  the  date  of  such  patent,  (Penrose  v. 
Griffith,  4  Binn.  221 ;  Bell  v.  Wetherill,  2  Serg.  &  Rawle,  350 ;  Stewart  v.  Butler,  id. 
382 ;)  or  a  prior  settlement  right,  (Bonnet  v.  Davebaugh,  3  Binn.  175 ;)  or  against  a 
prior  patentee,  (Irwin  v.  Bear,  4  Yeates  262.)  It  is  evidence  against  a  warrantee,  who 
has  protracted  his  lines  on  paper,  if  his  return  of  survey  be  posterior  to  the  date  of 
the  reciting  patent.  (Diggs  v.  Downing,  4  Serg.  &  Rawle,  348.)  In  an  action 
against  a  sheriff  for  taking  insufficient  sureties  in  a  replevin  bond,  which  he  had  assign* 
ed  to  the  plaintiff;  held  that  the  assignment  dispensed  with  proof  of  the  execution 
afthe  bond.    (Sdwards  v.  Etherington,  Ry.  &  Mood.  N.  P.  Rep.  268.) 


NOTE  169— p.  89. 


But  not  for  him.  His  answer  to  a  cross  bill  shall  not  be  read  as  evidence  for  him, 
Plough  it  may  against  him,  even  in  the  very  cause  in  which  it  is  called  for.  (Phillips 
V.  Thompson,  1  John.  Ch.  Rep.  131,  141.) 


NOTE  170— p.  89. 


See  post,  note  223,  Robetaille's  cases,  there  stated.  So  where  a  witness  answers 
questk>ns  upon  a  legal  investigation  before  the  house  of  commons,  tending  to  criminate 
himself^  and  to  wliich  he  might  have  demurred,  his  answers  may  be  used  against  him 
as  admissions  upon  his  own  trial,  for  the  crime  which  they  tend  to  prove.  (Rex  v.  Merce- 
ron.  Cor.  Abbott,  J.  2  Stark.  Rep.  866.)  In  Rex  v.  Gilliam,  Ry.  &  Mo.  Cr.  Cas.  203,  on 
Rex  V.  Merceron  being  cited.  Lord  Tenterden  said,  "  I  think  there  must  be  some  mis- 
take in  that  case ;  the  evidence  must  have  been  given  without  oath,  and.befbre  a  commit- 
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tee  ofinquiry,  where  the  witoeis  would  not  be  bound  to  answer."  So  on  a  trial,  (4  Stark* 
£v«  39,}  the  examination  ofone  as  a  witness  on  oath  is  evidence  against  hhn  in  another 
cause.  (Benedict  adm'r,  &c.  v.  Nichols,  1  Root,  434.).  So  what  he  confessed  in  a 
criminal  prosecution  against  him.  (Eno  v  Brown,  id.  5S8.)  So  penitential  confes- 
sions voluntarily  made  to  members  of  tlie  same  church  in  a  course  of  discipline.  (Com- 
monwealth V.  Drake,  15  Mass.  Rep.  161.)  So  a  confession  in  reelect  to  an  indict- 
ment is  evidence  against  him  in  a  civil  cause.  (£no  v.  Brown,  1  Root,  538.)  So 
what  the  plaintiff  confessed  on  a  hearing  before  commissioners  to  examine  the  claims 
against  an  estate  represented  insolvent.  (Fitch  v.  Hyde,  Kirby,  258,  9.)  So  what 
the  party  admitted  before  the  justice,  may  be  proved  on  the  trial  upon  appeal.  (Reed 
V.  Rocap,  4  HalsU  346,  353.)  So  what  he  admitted  before  arbitrators  may  be  re- 
ceived against  him  on  trial.  (Doe,  ex  dem.  Lloyd,  v.  Evans,  3  Carr.  &  Payne,  319, 
stated  post,  note  197.)  So  B.'s  deposition,  on  examination  upon  oath  before  a  magis- 
trate, against  A.,  to  prove  a  forgery,  was  hekl  admiasible  against  B.,  on  trial  of  a  charge 
of  the  same  forgery  upon  him.  (Rex  v.  Haworth,  4  Carr.  &  Payne,  354.)  So  exami- 
nations of  parties  before  commissioners  of  bankrupt,  are  evidence  in  actions  against 
them  by  the  assignees,  unless  such  examinations  were  obtained  by  imposition,  or  un- 
der duress.  (Robson  v.  Alexander,  1  Moor.  &  Payne,  448 ;)  and  vid.  Tucker  v.  Bar- 
row, 1  Mann.  ficRyl.  518. 

In  certain  cases  in  New- York,  the  statute  compels  witnesses  to  give  evidence  tend- 
ing to  criminate  themselves ;  but  it  disallows  what  they  say,  as  aAer  evidence  against 
them.  Among  these  cases  are  the  testimony  of  attorneys,  solicitors  and  counsel,  as  to 
the  illegal  purchase  by  them  of  a  chose  in  action,  for  the  purpose  of  prosecution.  (3  R. 
S.  3S9.)  So  of  persons  other  than  the  parties  prosecuted  under  the  gaming  statutes, 
(1  R.  S.  663,  §  18.) 


NOTE  171— p.  90. 


Ecckston  V.  Petty,  (Carth.  79,)  is  also  reported  in  3  Mod.  258,  by  tlie  title  of  Eggle- 
ston  V.  Speke,  where  tlie  same  point  was  resolved  as  in  Carthew.  The  same  case  is 
mentioned  2  Sid.  70,  in  a  memorandum  at  the  foot  of  Iieigh  v.  Ward. 

The  confessions  of  an  infant  are  admissible  against  him,  the  same  as  that  of  adults. 
Said  in  an  action  against  him  for  bastardy.  (Mather  v.  Clark,  3  Aik.  309.  Wilcox  ▼• 
Sheldon,  cited  id.  310.)  But  the  jury  should  weigh  it  with  reference  to  his  age  and 
understanding,  (id.)  The  capacity  to  commit  a  crime  necessarily  supposes  the  capa- 
city to  confess  it ;  and  a  boy  only  twelve  years  and  five  months  old  was  convicted  and 
executed  for  murder  on  his  own  confession.  (State  v.  Guild,  5  Halst.  163,  189.  Aa- 
ron's case,  cited  id.  189.)  And  tliese  decisions  appear  to  be  fully  sustained  by  the  au- 
thorities referred  to  in  Halst  189,  viz.  Leach's  Hawk.  b.  1,  c.  1,  p.  1,  4  Bl.  Com.  23 ; 
Foster,  70.  But  his  confession  should  be  received  more  cautiously  on  account  of  bia 
age.     (5  Halst  189,  190.) 
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NOTE  172— p.  90. 

This  position,  that  a  naked  trqstee,  tliat  is,  a  nominal  party, because  he  is  on  there- 
cord  as  plaintifir,  may  eon&ss  away  the  rights  of  his  cestui  que  trust,  or  tlie  person  for 
whose  benefit  he  sues,  must,  at  this  day,  be  taken  with  considerable  qualification,  in 
some  of  the  American  courts.    The  case  of  Bauennan  v.  Radenius,  (7  T.  R.  659, 664,) 
cited  by  the  learned  author,  was,  for  aught  that  appears,  an  admission  made  by  the 
nominal  plaintiffe,  before  the  defendant  had  the  least  intimation  that  the  claim  was  for 
the  benefit  of  others.    In  Craib'et  ux.  v.  D^Aeth,  (id.  666,  note  (6)  to  Bauennan  v. 
Radenius,)  the  same  court  which  decided  the  latter  case,  went  the  same  length.   They 
received  the  sworn  admission  of  the  nominal  plaintifi^  an  assignor  of  the  bond  in  suit, 
made  afler  he  had  assigned  it,  in  favor  of  the  defendant    The  issue  was  upon  the 
question  whether  there  was  an  assignment  or  not,  and  whether  the  defendant  had  not 
notice  of  such  assignment,  and  whether  he  had  not  obtained  the  release  in  fraud  of  the 
assignee  who  brought  the  suit    The.  affidavit  of  the  nominal  plaintiff  sustained  the 
issue  for  the  defendant ;  and  he  had  a  verdict    It  does  not  appear  from  the  case  that 
an  assignment,  for  value,  and  notice  thereof  to  the  defendant,  before  the  affidavit  was 
taade,  were  proved  at  the  trial,  anterior  to  its  production,  nor  indeed  at  any  stage  of 
the  trial.    The  language  of  the  court  is  broad  in  both  cases ;  that  the  confessions  of  a 
plaintiff  on  the  record  are  to  be  received.    Yet  the  pleadings  in  the  last  case  seem  to 
admit,  that  even  the  release  of  the  plaintiff  would  have  been  void,  if  the  assignment  had 
been  bona  fide^  and  the  defendant  took  it  with  nonce.    Its  validity  was  put  on  this 
question  at  the  trial ;  and  to  this  the  affidavit  related.    In  a  previous  case,  (Payne  v. 
Rogers,  Dougl.  407,)  the  landbrd  sued  in  the  name  of  his  tenant,  for  an  encroachment 
an  his  common ;  an  action  which  carried  notice  to  the  defendant  on  its  face,  that  the 
ptaintiff  was  nominal    The  defendant  obtained  a  release  from  the  nominal  plaintiff*; 
and  the  court  made  a  rule,  on  the  motion  of  the  landlord,  that  it  should  be  delivered 
up  to  be  cancelled.    So  in  a  subsequent  case  in  the  C.  P.,  Legh  v.  Legh,  (1  B.  fit  P. 
447,)  the  defendant  having,  after  notice,  obtained  a  release  from  the  assignor,  (nominal 
piaintifi^)  the  court  set  it  aside.   Indeed,  the  difficulty  with  the  English  courts  seems  to 
have  been  as  to  the  mode  of  interfering ;  whetlier  summarily,  on  motion,  or  whether 
the  whole  might  be  pleaded  or  put  in  issue  on  the  trial,  or  whether  the  party  must  not 
be  turned  round  to  the  court  of  chancery.    (Vid.  Bauerman  v.  Radenius,  passim,  and 
the  other  cases  above  cited,  and  Salk.  360.)    Yet  the  whole  stood  on  the  record  in 
Craib  v.  D'Aeth,  as  mentioned  supra,  without  objection.  Vid.  also  the  Reporter's  note 
(a)  to  Legh  v.  Legh,  1  B.  fie  P.  448;  and  see  Wake  v.  Tinkler,  16  East,  SQ^  where 
the  K.  B.  refiised  to  receive  a  plea  of  set  ofi'of  a  bond  given  by  the  plainti£F  to  a  third 
person,  who  assigned  it  to  the  defendant  before  suit  brought 

But  in  New-York  all  the  above  questions  have  k>ng  been  settied  in  favor  bf  the  as- 
signee or  cestui  que  trust  He  is  regarded  as  the  real  party ;  and  if,  after  notice  of  the 
assignment  or  trust,  given  to  the  person  liable  on  the  chose  in  action  assigned,  he  take 
a  release  from  the  nominal  creditor,  or  pay  him,  or  procure  a  set  off  against  him,  or 
work  out  an  apparent  defence  in  any  other  way,  tiirough  his  instrumentality,  the  whole 
will  be  deemed  void ;  and  will  be  so  declared,  either  on  summary  application,  or  upon 
pleading,  or  notice  and  evidence  on  the  trial,  according  to  the  manner  in  which  the 
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fraudulent  act  is  sought  to  be  enforced.  (Johnson  v.  Bloodgood,  1  John.  Cas.  51 « 
Warden  v.  Eden,  2  id.  HI,  S58.  1  John.  Rep.  531,  note,  CoL  Cas.  1S7.  Littiefield 
V.  Story,  8  John.  Rep.  425.  Van  Vechten  v.  Graves,  4  id.  403.  Anderson  v.  Van 
Alen,  12  id.  343.  Bhggs  v.  Dorr,  19  id.  95.  Andrews  v.  Beecker,  1  John.  Cas.  411. 
Raymond  v.  Squire,  1 1  John.  Rep.  47,  48.  Bates  v.  New- York  Ins.  Co.,  S  John.  Caa^ 
238.  Eels  v.  Finch,  5  John.  Rep.  193.  Meglian  v.  Mills,  9  id.  64.  Tuttie  v.  Bc&- 
bee,  8  id.  152.  Raymond  v.  Johnson,  U  id.  488.  Clowes  v.  Hawley,  12  id.  484* 
Martin  v.  Hawkes,  15  id.  405.  Dawson  v.  Coles,  16  id.  51.  Chamberlin  v.  Day,  3 
Cowen's  Rep.  353.  Taytor  v.  Bates,  5  id.  376.  Wheeler  v.  Wheeler,  9  id.  34.  Mau- 
ran  v.  Lamb,  7  id.  174.  Hopkins  v.  Banks,  id.  650.)  And  an  attorney  having  a  lien 
on  the  chose  in  action,  e.  g.  on  a  judgment  for  his  costs,  shall  be  deemed  an  assignee. 
(Martin  v.  Hawks,  15  John.  Rep.  405.  Bradt  v.  Koon,  4  Cowen's  Rep.  416.)  So 
one  who  takes  it  merely  in  pledge  as  coikiteral  security.  (Wheeler  v.  Wheeler,  9  Cow- 
en's Rep.  34.  Frear  v.  Evcrtson,  20  John.  Rep.  142.  Legli  v.  Legh,  1  B.  &  P.  447, 
S.  P.  in  principle.)  The  doctrine  of  the  above  cases  stands  now  fully  recognized  by 
the  revised  statutes  in  respect  to  set  off.  (1  R.  S.  234,  5,  355.)  Upon  these  princi^ 
pies,  which  regard  the  cestui  que  trust  or  assignee  as  the  real  party,  it  has  been  lately 
decided  that  he  cannot  be  called  on  by  tlie  party  opposed  to  him  to  testify  against  his 
own  interest  (Mauran  v.  Lamb,  7  Cowen's  Rep.  174,  ante,  note  122.)  And  this  up- 
on the  ground  that  he  is  a  party,  and  entitled  to  the  same  protection  as  if  technically 
on  the  record.  (Ante,  note  122.)  The  nominal  plaintiff  is  also  protected  on  the  prin- 
ciple of  being  technically  there.  (Frear  v.  Evertson,  20  John.  Rep.  142,  ante,  note  122.) 

This  last  case,  basing  itself  on  the  above  established  doctrines  in  respect  to  the  rights 
of  assignees,  decides,  (and  so  far  qualifies  tlie  broad  doctrine  of  the  text,)  that  the  con- 
fessions of  the  nominal  plaintifi'on  record,  made  after  he  had  assigned  the  subject  of  tlie 
action,  and  notice  given  by  his  assignee  to  the  defendant, ,  were  not  admissible.  The 
action  was  general  indebitatus  a&sumpsit.  On  trial  upon  the  general  issue  and  notice 
of  set  off,  the  plaintiff  proved  his  demand.  The  defendant  then  offered  to  prove  his 
set  off,  by  the  plaintifTs  confession,  made  afl^er  the  action  was  commenced.  This  the 
plaintiff  objected  to ;  and  to  lay  a  foundation  for  excluding  it,  [»-oved  that  before  the 
phuntiff  made  the  confession,  he  had  assigned  the  demand  sued  for  to  Thompson,  as 
collateral  security  for  a  debt  which  the  plaintiff  owed  him  ;  aikl  that  also  before  the 
confession  made,  Thompson  had  given  notice  of  tliis  to  the  defendant.  The  judge  at 
the  circuit,  therefore,  overruled  tiic  testimony  offered,  as  inadmissible ;  and  his  decision 
was  sustained  on  motion  for  a  new  trial.  The' text  of  Phillips  was  cited  at  bar,  and 
the  case  relied  on  by  liim ;  so  that  the  qualification  oC  his  doctrine  may  be  considered 
AS  finally  settled  in  New-York. 

In  Lewis  v.  Long,  on  appeal,  (3  Muuf.  Virginia  Rep.  at  p.  14,)  Coalter,  .Judge,  ex- 
pressed a  very  decided  opinion,  that  to  receive  the  written  or  oral  declarations  of  the 
assignor  after  assignment ^  against  the  assignee,  would  be  opening  a  door  to  fraudu- 
lent combinations  between  the  assignor  and  his  former  debtor,  wliich  would  be  of 
dantrerous  tendency.  The  court  below  had  rejected  tliis  evidence ;  and  he  was  of 
opinion  tlieir  decision  should  be  sanctioned  by  tlie  court  of  appeals.  The  other  judg- 
es did  not  find  it  necessary  to  pronounce  an  opinion  on  this  question.  In  that  case, 
the  matter  in  the  county  court  stood  much  like  the  above  case,  of  Frear  v.  Evertson; 
but  no  notice  of  the  assignment  to  the  debtor  was  proved  to  have  been  given  previous 
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to  the  nominal  plaintiff's  admission.  On  appeal,  the  district  court  reversed  the  decis- 
ion of  the  county  court,  and  remanded  tJie  cause  with  orders  to  the  county  court  to 
receive  tlie  evidence.  On  carrying  the  cause  to  the  court  of  appeals,  it  went  off  on 
a  question  of  jurisdiction. 

In  Tliomas'  ex'z,  v.  Denning,  (3  Harr.  &  John.  343,)  the  court  of  appeals  reversed 
a  judgment  in  the  Kent  county  court,  in  a  cause  in  which  they  refused  to  admit  the 
liquidation  of  a  demand  between  the  assignor  of  a  bond,  and  the  obligor,  made  after 
the  asiigtiimetUy  as  evidence  for  the  executrix  of  the  obligor,  in  an  action  against  her  by 
the  assignee  in  the  assignor's  name.  Such  is  the  marginal  note ;  but  the  case  itself 
goes  farther.  The  very  paper  on  which  the  liqviidation  between  the  assignor  and  ob- 
ligor took  place,  mentioned  the  assignment  So  that  the  obligor  had  full  and  seasona- 
Ue  notice  ;  and  though  tiie  case  states  that  no  evidence  was  given  of  the  assignment, 
yet  it  is  plain  that  the  written  liquidation  mentioning  the  &ct,  was  per  se  evidence  of 
an  assignment  The  marginal  note  is,  therefore,  more  than  warranted.  The  case  is 
directly  the  reverse  of  Frear  v.  Evertson,  cited  supra  from  30  John.  143 ;  and  adopts 
the  doctrine  of  Bauerman  v.  Radenius,  without  qualification.  This  inference  is  the 
more  strong,  as  tliat  was  the  only  case  cited  by  counsel. 

In  Plant  v.  McEwen,  (4  Conn.  Rep.  544,)  C.  J.  Hosmer  seems  to  concede  the  fuU 
doctrine  of  tlie  text  without  qualification,  as  to  a  nominal  party  on  tlie  record.  And 
in  the  previous  case  of  Bulkley  v.  Landon,  (3  Conn.  Rep.  76,)  the  court  were  unani- 
mous in  declaring  the  broad  rule  laid  down  in  the  text,  citing  the  rule  from  Philips,  and 
the  cSiScs  which  he  relies  upon ;  and  they  expressly  repudiate  the  general  doctrines  of 
New  York  in  favor  of  assignees.  (See  the  vol.  last  cited,  p  .83,  83,  &  84.)  The  courts 
in  Pennsylvania  go  to  the  opposite  extreme :  accordingly,  in  debt  on  a  single  bill,  by  the 
plaintifiT,  who  had  assigned  it  to  M.,  the  action  was  in  tlie  plaintifl's  name  and  title,  as 
trustee  of  M.  The  defendant  ofiered  to  prove  the  plaintifi''s  receipt  in  full,  given  afler 
the  assignment.  Held  inadmissible,  tliough  it  did  not  appear  expressly,  that  the  de- 
fendant had  notice  of  the  assigiunent  when  tlie  receipt  was  given.  Note.  In  Penn- 
sylvania, the  assignor,  tliougU  a  party  on  the  record,  is  not  even  liable  for  costs,  and 
may  be  a  witness.  The  court  said  it  was  ground  to  suspect  fraud  upon  the  assignee, 
that  tlic  money  appeared  to  have  been  paid  without  taking  up  the  bill.  (Morton  v. 
Morton,  13  Serg.  &  Rawle,  107.)  In  any  view,  this  will  be  found  a  case  which  goes 
farther  in  the  protection  of  assignees  than  any  we.  have  before  noticed.  But  where 
the  plaintiffgave  a  lease  as  lessor,  and  tlien  sued  for  rent,  assuming  to  be  trustee  of  K.,  and 
to  bring  tlie  suit  for  his  benefit ;  held,  tliat  the  plaintifi^'s  admissions  were,  notwith- 
standing, evidence  against  K.  It  did  not  appear  that  the  lease  was  made  by  the 
authority,  or  with  the  knowledge  or  consent  of  K.  (Johnson  v.  Kerr,  1  Serg.  & 
Rawle,  525.)  So  the  declaration  of  the  defendant,  to  identify  the  landsold  on  execution 
against  him  while  in  possession,  was  received  as  evidence  in  favor  of  the  purchaser, 
tliougii  the  defendant  had  before  assigned  the  same  land  to  trustees  for  the  benefit  of 
his  creditors  generally,  they  not  having  acted  on  the  trust,  nor  accepted  it  (Buchan- 
an V.  Moore,  10  Serg.  &  Rawle,  375,  379,  380.) 

In  most  of  the  iVnierican  courts,  where  tlio  above  question  of  evidence  has  not  been 
directly  decided,  yet  the  general  doctrine  upon  which  it  rests,  that  a  chose  in  action  is 
assignable,  and  that  the  assginee  shall  be  protected  against  any  dealing  between  the 
debtor  and  assignor,  a(\er  notice  to  the  former,  orany  set  ofi'acquircdaf\er  such  notice, 
though  not  before,  will  bo  found  to  prevail  in  its  fullest  extent,  being  in  some  of 
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ttie  states  partially  sanctioned  by  statute,  as  w^H  as  the  authority  of  their  courts^ 
(Welch  V.  Mandevaie,  1  Wheat.  Rep.  288.  Mandeville  v.  Welch,  .5  id.  277.  Corser  v. 
Craig,  1  Wash.  C.  C.  Rep.  424.  Bholen  v.  Cleveland,  6  Mason,  174.  Green  v.  Darling, 
5  Mason,  201.  Wistar  v.  Walker,  2  Browne,  166.  M'Cullum  v.  Coxe,  1  DalL  189. 
Field  V.  Biddle,  2  Dall.  172,  note.  Steele  v.  the  Pl.a?nix  Ins.  Co.,  3  Binn,  806.  Canby 
V.  Ridgway,  1  Binn.  496.    Wheeler  v.  Hughes,  1  Dall.  23.    Ingles  v.  Ingles,  ex'rs., 

2  Dall.  49.  Rundle  v.  Ettwein,  2  Yeates.  28.  Solomon  v.  Kimmel,  5  Binn.  232* 
Bury  V.  Hartman,  4  Serg.  8c  Rawle,  177.  Brindle  v.  M'Ilvaine,''9  Serg.  &  Rawlc,  74- 
Buchanan  v.  Taylor,  Addis.  155.  Aldricks  v.  Higgins,  16  Serg.  &  Rawle,  212. 
Boulden  v.  Hebel,  17  Serg.  fit  Rawle^  312.  Metzgar  v.  Metzgar,  1  Rawle,  227.  Ste- 
vens V.  Stevens,  Ashtn.  190.  Perkins  v.  Parker,  1  Mass.  Rep.  117.  Andrews  v.  Her- 
ring, 5  Mass.  Rep.  210.  Boylston  v.  Boylston,  8  Mass.  Rep.  465.  Dawes  v.  Boyls- 
ton,  9  Mass.  Rep.  337.  Crocker  v.  Whitney,  10  Mass.  Rep.  316.  Jones  v.  Witter, 
13  Mass.  Rep.  304.  Sergent  v.  Essex  Railway  Corporation,  9  Pick.  202.  Farr  v. 
Hemmingway,  2  Const.  Rep.  753.  Wadsworth  v.  Griswold,  1  Harp.  Law  Rep.  17, 
Stoney  v.  M'Ncil,  1  Harp.  Law  Rep.  1 56.  Smith  v.  Lyons,  1  Harp.  Law  Rep.  884. 
Ware  v.  Key,  2  McCord,  373.  Strong  v.  Strong,  2  Aik.  878.  Lampson  v.  Fletcher, 
1  Verm.  Rep.  168.  Tichout  v.  Cilly,  8  Verm.  Rep.  415.  Clark  v.  Rogers,  2  Greenl. 
Rep.  143.  Robbins  v.  Bacon,  3  id.  346.  -Swett  v.  Green,  4  id.  385.  Dunning  v. 
Say  ward,  1  id.  366.  Mcx)dy  v.  Towle,  5  id.  415.  Sumner  v.  Steward,  2  N.  H.  Rep. 
39.  Carlin  v.  Dumartrait,  8  Mart  Lou.  Rep.  N.  S.  212.  Triplet  v.  Bradley,  6 
Monroe,  355.  Schooling  v.  M'Gee,  lid.  232,3.  Robbins  v.  Holley,id.  191,195. 
Talbot  V,  Cook,  7  id.  438,  9.  Clark  v.  Boyd,  6  id.  294.  Rawlins  v.  Timberlake,  id. 
234.     Sharp  v.  Eccles,  5  id.  72.     Harrison  v.  Burgess,  id.  420.     Armstrong  v.  Flora, 

3  id.  46.  M'Connack  v.  Smith,  8  id.  432.  Numlin  v.  Westlake,  2  Ham.  Rep.  24,  6. 
Clark  v.  Boyd,  id.  60.  M'Cutchen  v.  Keith,  id.  262.  Sheftall's  admr,  v.  Clay's  admr, 
Charlt.  Rep.  229.    Barrow  v.  Bispham,  6  Halst.  Rep.  1 10, 1 16.) 

A  debtor  who  promises  the  assignee  to  pay  him,  may  be  sued  in  the  name  of  the  lat- 
ter as  plaintiff  at  the  common  law.  (Tierman  v.  Jackson,  5  Pet  Rep.  580.  Currier  v. 
Hodgdon,  3  N.  H.  Rep.  82.  Fairiie  v.  Denton,  8  Bamw.  &  Cress.  895.  Wiggin  v. 
Damrell,  4  N.  H.  Rep.  69.)  But  such  promise,  if  made  after  the  assignment,  will  not 
conclude  against  a  good  previous  defence ;  for.  it  is  nudum  pactum.  (Ludwick  v. 
Croll,  2  Yeates,  464.  Clay  v.  Johnson,  6  Monroe,  661.)  Otherwise,  if  the  assignee  be 
induced  to  take  the  chose  in  action  by  the  acknowledment  or  promise  of  the  debtor. 
(Ludwick  V.  Croll,  2  Yeates,  464.  Cames  v.  Field,  2  Yeates,  541.  Weaver  v.  M'- 
Corkle,  14  Serg.  8l  Rawle,  304.  Morrison's  admr,  v.  Beckwith,  4  Monroe,  78.  Da- 
vison V.  Franklin,  1  Barnw.  &  Adolph.  142 ;)  or  merely  stand  by  and  see  it  assigned  and 
conceal  the  defence.     (Buchanan  v.  Taylor,  Addis.  1 55.) 

In  equity,  in  one  case,  it  w&s  held  that  the  assignee  of  a  bond,  without  notice  of  an 
original  equitable  defence  against  it,  could  not  be  met  with  that  defence ;  that,  being  an 
innocent  purchaser,  hetlid  not  take  subject  to  an  equity  existing  at  the  time  of  thepur^ 
chase,  nor  indeed  when  the  bond  was  executed.  (M'Farlane  v.  Griffith,  4  Wash.  C.  C. 
Rep.  585, 587.)  This  case  was,  however,  confessedly  contrary  to  all  the  authorities 
in  Pennsylvania,  both  at  law  and  in  equity ;  and  is  conceived  to  be  quite  anomalous. 
(Barron  v.  Bispham,  6  Halst  Rep.  110,116.  Metzgar  v.  Metzgar,  1  Rawle,  227,) 
with  many  of  the  cases  supra. 
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According  to  Tichout  v.  Cilly,  (3  Verm.  Rep.  415,)  an  assignor  in  whose  name'^an  ac- 
tion is  prosecuted,  is  accountable  for  any  abuse  of  the  process,  the  same  as  if  he  were 
the  real  party. 

The  admission  of  a  trustee  befbre  he  came  to  the  trust,  e.  g.  the  assignee  of  a  bank- 
nipt,  (Fen wick  v.  Thornton,  1  Mood.  %l  Malk.  51,)  or  of  a  now  executor  made  before 
he  became  sucii,  is  not  admissible  against  him.  (Plant  v.  M'Ewen,  4  Conn.  Rep.  544.) 
See  3  Rand.  399,  407,8,9.  And  an  administrator's  admission  is  never  receivable  against 
tlte  estate,  to  charge  it  de  honU  inteUatoris.  (Ciples  v.  Alexander's  admr,  S  Const. 
Rep.  767.*)  But  where  he  is  plaintiff,  his  admission  shall  be  received  against  him, 
(Hill  V.  Buckminister,  5  Pick,  391.)  And  in  another  case  the  admission  <^an  executor 
defendant  was  received  against  him.  (Cobb  v.  Lunt,  4  Greenl.'503,  507.)  In  other 
cases,  it  is  held  that  an  executor's  admission  of  his  testator's  debt  shall  not  even  take  it 
out  of  the  statutie  of  limitations.  (Peck  v.  Botsford,  7  Conn.  Rep.  173, 178,  etseq. 
Thompson  v.  Peters,  1 2  Wheat.  565.)  And  see  Mooers  v.  White,  6  John.  Ch.  Rep.  373 . 
The  case  of  Emerson  v.  Thompson,  (16  Mass.  Rep.  439,  431,)  is  directly  contra  as  to 
the  statute  of  limitations ;  and  indeed  recognizes  the  admissions  generally  of  an  exec^ 
utor  or  administrator,  as  evidence  against  him.  And  it  was  held  in  another  case, 
that  his  admission  was  evidence  against  him  on  trial  of  an  issue  to  establish  the  will. 
(M'Craine's  ex'rs  &  devisees  v.  Clarke,  3  Murph.  317.)  See  farther  on  this  point  of 
executor's  admission,  post,  note  175. 


NOTE  173— p.  90. 


This  rule  foUows  ihe  doctrine  which  was  partially  considered  and  illustrated  in  the 
last  note,  that  tiie  cestui  que  trust  or  assignee  is  the  real  party  in  the  suit ;  his  admis- 
8k>ns  and  his  acts  are  those  of  the  party,  and  are  of  course  aU  evidence  against  him ; 
be  has  the  complete  control,  and  may  confess  away  or  release  the  subject  matter  of  the 
suit,  or  discharge  or  impair  liis  claim  in  any  way.  Thiis,  the  lessor  of  the  plaintiff 
being  the  real  party  may  bind  himself,  and  those  claiming  under  him  by  his  acts. 
(Jackson,  ex  dem.  Goodrich,  v.  Ogden,  4  John.  Rep.  140.)    See  ante,  note  133. 

The  defendant  may  call  the  plaintiff's  attorney  in  court  as  a  witness,  and  ask  him 
who  retained  him,  in  order  to  show  the  real  party,  and  so  let  in  his  declarations.   (Le- 
^vy  V  Pope,  1  Mood.  &  Malk,  410.) 

In  assumpsit  by  Kemble,  on  an  agreement  purporting  to  have  been  made  with  him 
on  behalf  of  himself  and  the  other  proprietors  of  Covent  Garden  theatre,  the  admis- 
sions of  WiUett  another  co-proprietor  were  held  admissible  in  evidence  against  the 
pJaintifil  They  are  like  the  admissions  of  a  principal  against  a  broker,  suing  on  a 
policy  of  insurance.  (Kemble  v.  Farren,  3  Can*  &  Payne,  633.)  So  on  a  bond  ta* 
ken  1^  A.,  the  plaintiff,  in  trust  for  B.,  the  admission  of  payment  by  the  latter  is 
evidtnce  against  the  plainti6L  (Calvin  v.  Hamilton,  4  W^ash.  C.  C.  Rep.  93.) — 
And  iia  aa  action  against  the  sheriff  for  a  false  return  upon  a  junior  fi.  &.,  on  the 
groimd  that  the  senior  fi.  fa«  of  R.  £l  H.,  under  which  he  sold,  was  dormant  and 
£rauduk!nt»  tiiough  the  declarations  of  R.  &>  H.  were  held  inadmissible  to  charge  him ; 
yet  Marcy  J.  said,,  if  they  had  indemnified  the  sheriff,  and  thus  became  parlies  in  in- 
terest, their  admisskHis  would  have  been  receivable  against  him.  (Benjamin  v.  Smith, 
4  Wend.  Rep.  333,  335.) 
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But  the  declarations  of  a  person  named  as  executor  and  devisee  in  a  paper,  pur- 
porting to  be  a  last  will,  are  not  evidence  to  impeach  it  in  a  suit  to  which  he  is  not  a 
nominal  party,  though  the  event  depend  on  the  validity  of  the  paper  as  a  last  will. 
(Lightner  v.  Wike,  4  Serg.  &.  Rawle,  203.  Bovard  v.  Wallace,  id.  499,  S.  P.  as  to 
a  devisee.)  On  an  issue  o£devisa\nt  vel  non^  the  admissions  of  a  devisee  to  whom  all 
the  estate  was  devised  for  life,  except  some  trifling  legacies  with  remainder  over,  were 
offered  in  evidence,  to  prove  the  testator's  insanity.  The  court  said  the  parties  here 
are  merely  nominal,  and  tlie  devisees  are  the  real  parties,  hut  others  are  interested, 
and  the  testimony  was  excluded  for  that  reason ;  though  the  court  admitted  it  would 
have  heen  receivable,  if  the  devisee,  making  the  admission,  had  taken  the  whole  inters 
est  under  the  will  They  said  the  finding  of  the  issue  woukl  he  conclusive  on  others, 
as  to  the  personal  estate ;  though  it  might  not  as  to  the  real.  (Nussear  v.  Arnold, 
13  Serg.  &  Rawle,  333,  328,  329.)  Vid.  a  like  point,  Phelps  v.  Hartwell,  (1  Mass. 
Rep.  71.)  But  quere.  See  Atkins  v.  Sanger,  1  Pick.  192;  though  the  court  said  the 
latter  case  did  not  interfere  with  Phelps  v.  Hartwell.  In  an  action  by  tlie  holder  of  a 
negotiable  promissory  note  for  $150,  pledged  to  the  plaint  iff  by  S.  for  50  or  60  dollars, 
against  the  maker,  held  that  the  defendant  could  not  give  S.'s  declarations  in  evidence 
to  defeat  tlie  action.    (Butler  v.  Damon,  1  j  Mass.  Rep.  223.) 


NOTE  174— p.  91. 


The  admissions  of  corporators  and  quasi  corporators,  in  the  United  States,  are  re- 
ceived or  rejected  upon  much  the  same  principle  as  governs  in  respect  to  admissions 
of  agents.  We  have  seen  ante,  notes  88,  116  and  126,  that  in  quasi  corporations,  or 
where  the  corporation  has  a  public,  object,  the  corporators  are  oflen  consklered  compe- 
tent witnesses  for  or  against  the  corporation,  or  in  other  words,  the  civil  division  of  the 
state.  Of  course  tlieir  admissions  are  not  receivable  like  those  of  rated  inhabitants  in 
England,  which,  as  intimated  in  the  text,  note  (3),  would  not  be  received  even  there, 
since  the  statute  making  the  corporators  witnesses.  The  cases  and  authorities  which 
follow,  are  thrown  together  for  the  purpose  of  illustrating  the  principle  on  which  the  ad- 
missions of  private  corporators  are  received.  As  to  their  competency  to  testify,  see 
also  ante,  notes  88,  1 16  and  126. 

In  the  Hartford  Bank  v.  Hart,  (3  Day,  491,)  charging  him  as  endorser  to  tlie  plaintiff 
of  a  note,  tlie  defendant  offered  in  evidence  the  confessions  of  the  president  and  directors 
of  the  bank,  that  they  knew  the  endorsement  to  be  a  forgery  when  they  received  the 
note.  The  court  held  tliat  their  confessions  were  those  of  individual  corporators,  and  like 
those  of  any  other  stockholders,  and  therefore  not  receivable ;  though  their  declara- 
tions  as  a  board,  while  acting  on  the  subject  as  agents  for  the  bank,  would  be  receiva- 
ble like  the  declarations  of  any  other  agent  which  are  a  part  of  the  res  gtMtce.  By  a 
statute  of  New- York,  "  In  suits  by  or  against  an  aggregate  corporation,  the  admission 
of  any  member  thereof  not  named  on  the  record  as  a  party  to  such  suit,  shall  not  be 
received  as  evidence  against  such  corporation,  unless  such  admission  was  made  con- 
cerning some  transaction  in  which  such  member  was  the  authorized  agent  of  such  cor- 
poration."   (2  R.  8.  407,  §  80.)    But  it  will  be  perceived  by  the  above  and  other  ca- 
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lies,  that  the  admisston  of  the  agent  is  not  then  receivable,  unless  his  adnussion  is  |)art 
of  the  res  gestae    For  where,  in  an  action  of  assumpsit  for  the  money  in  a  bag  of  dol- 
lars, against  the  President,  Directors  and  Company  of  the  City  Bank  of  Baltimore,  the 
court  below  received  evidence  of  the  president's  declaration  or  admission,  that  a  bag 
of  dollars,  which  was  afterwards  taken  into  the  bank  by  one  of  the  directors  and  con- 
verted, was  the  property  of  the  plaintiff;  it  was  held,  on  appeal,  inadmissible ;  not  be- 
ing part  of  the  res  gestc^  but  an  independent  disconnected  admission  of  a  past  transac- 
tion ;  and  this  though  tlie  president  was  a  part  of  the  defendant's  name  on  the  record; 
for  this  was  but  a  part  of  the  name  of  the  corporation.    He  was  a  mere  agent,  and 
should  have  been  called  as  a  witness.    (The  City  Bank  of  Baltimore  v.  Bateman,  7 
Har.  &  John.  104.    But  in  assumpsit  for  ten  kegs  of  dollars,  against  a  bank,  the  plaintiff 
proved  that  they,  being  brought  to  the  bank  against  the  plaintiff  will,  were  paid  out  lor 
the  debts  of  the  bank  by  direction  of  H.  &  B.  president  and  cashier,  pro  tempore;  and 
this  was  held  admiasible  though  H.  &  B.  were  both  within  reach  of  the  process  of  the 
court ;  because  a  president  and  cashier  of  a  bank  may  direct  money  in  the  bank  to  be  paid 
out  lor  the  debts  of  the  institution.    (The  City  Bank  of  Baltimore  v.  Bateman,  7  Har.  & 
John,  104.)    In  ejectment  for  land  claimed  by  the  defendant  in  behalf  of  a  religious  cor- 
poration, the  declaration  (jblu  ex  parte  affidavit)  made  by  a  member  and  one  of  the  trus- 
tees of  the  corporation,  was  offered  in  evidence  by  the  plaintiff  against  the  corporation. 
Held  inadmissible.    The  court  say  the  evidence  was  not  of  an  act  of  the  agent  of 
the  corporatioD,  or  a  declaration  while  transacting  the  business  of  the  corporation ; 
but  of  confessions  made  aflerwards.    An  agent  is  authorized  to  act ;  and  therefore 
his  acts  explained  by  Ms  declarations  during  the  time  ofactiony  are  obligatory  on  the 
principal ;  but  he  has  no  authority  to  make  confessions  after  he  has  acted.    (MagiO  v. 
Kaufflmnn^  4  ScTg.  &  Rawlc,  317,  321.)    A  corporation  will  not  be  affected  by  a  dec- 
laration of  one  of  its  members  as  to  what  had  passed  at  a  meeting  of  the  congregation. 
This  would  be  but  hearsay  evidence.    What  passed  should  be  proved  by  the  oath  of 
Bome  person  who  was  present,  imless  it  was  reduced  to  writing;  and  then  that  would 
alone  be  admissible.    (Magill  v.  Kauffman,  4  Serg.  and  Rawle,  317,  331.)    In  an  ac- 
tion by  a  bank  on  a  single  bill,  the  defendant  offered  in  evidence  tlie  admissions  of  the 
officers  of  the  bank,  of  what  they  told  a  witness  as  to  the  maimer  in  which  the  debt 
was  to  be  discharged.    Held  inadmissible,  it  not  appearing  that  such  declarations  were 
authorized  by  the  hoard  of  directors.    (Stewart  v.  The  Huntington  Bank,  11  Serg. 
8c  Rawle,  367,  369.)    In  an  action  by  a  bank  against  an  endorser  on  a  note,  a  receipt 
given  by  the  president  to  the  defendant,  of  money  received  to  be  deposited  in  the  bank 
to  the  credit  of  the  defendant,  is  evidence  of  payment  though  the  president  simply 
agned  his  name  without  adding  his  title  as  president ;  but  not  conclusive.    It  ia  open 
to  explanation,  as  if  the  money  was  delivered  to  the  president  in  his  private  charac^ 
ter,  to  be-  deposited,  and  never  reached  the  bank.    (Sterling  y.  The  Marietta  &  Sus- 
quehannah  Trading  Company,  11  Serg.  &  Rawle,  179, 180, 181.)    The  declarations 
of  the  ez-president  of  a  bank  that  payments  had  been  made  to  him  on  a  note  belonging 
to  the  bank  are  not  admissible  evidence  against  the  bank.    (Sterling  v.  The  Marietta 
&  Susquehannah  Trading  Company,  11  Serg.  &  R&wle,  179, 181.)    An  insurance 
company  took  a  respondentia  bond.  A  correspondence  between  the  obligor  and  a  direc- 
tor, by  whose  letters  it  was  sought  to  impeach  the  bond,  was  held  inadmissible.    (At- 
VoL.  L*  33 
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lantic  Ins.  Co.  y.  Conard,  4  Wash.  C.  C.  Rep.  663,  677.)  The  affidavit  of  the  prem- 
dent  made  to  postpone  the  trial  of  the  cause,  stated  facts  which  made  against  the  coi^ 
poration ;  but  held  inadmissible.  (Kemp  v.  The  Baltimore  Fire  Ins.  Co.»  3  Gill  &  John. 
108.)  The  declarations  of  a  cashier,  tliat  the  directors  had  given  time  on  a  note, 
were  held  inadmissible  against  the  bank.  (Graflon  Bank  v.  Woodward,  5  N.  H.  Rep. 
SOI.)    See  also  Hosack  v.  The  Coll.  of  Physicians,  &c.  5  Wend.  Rep.  547. 


NOTE  175— p.  92. 


The  admissions  of  one  of  two  joint  grantors  in  a  deed  of  land,  the  grantors  beiii|^ 
both  of  them  lessors  of  the  plaintiff  in  ejectment,  were  received  as  evidence  against 
both  as  to  the  existence,  contents  and  effect  of  the  deed ;  a  foundation  having  been 
first  duly  laid  for  oral  proof  of  its  contents.  (Jackson,  ex  dem.  Hoogland,  v.  Yajl,  7 
Wend-  125.)  Tlie  rule  that  the  acknowledgment  of  one  of  several  parties  on  the  reo- 
ord  is  evidence  against  the  others,  was  api^ed  to  a  suit  by  a  creditor  of  the  ancestor 
against  his  heirs  and  devisees.  The  acknowledgment  and  promise  of  two  of  these  who 
were  also  executors  of  tlie  ancestor,  were  received  against  the  others,  to  take  tiie  debt 
out  of  the  statute  of  limitations.  (Johnson  v.  Beardslee,  15  John.  Rep.  3.)  Quere.  See 
infra  in  tliis  note  and  ante,  note  172,  near  the  end.  In  debt  on  a  single  bill,  executed 
by  the  two  defendants,  B.  &.  E.,  to  the  plaintiff,  the  admissions  of  B.  respecting  the  mo- 
ney being  due,  were  held  receivable  in  evidence  for  the  plaintifif  against  E.  as  well  as  B. 
(Lowe  V.  Boteler  &  Eastbum,  4  Har.  &  M'Hen.  346.)  In  ejectment  on  several  demi- 
ses,  a  deed  given  by  one  of  tlie  lessors  to  a  third  person,  reciting  the  will  of  their  com- 
mon ancestor,  by  which  a  title  outstanding  from  all  the  lessors  was  shown,  was  received 
in  evidence  against  the  whole  of  them.  The  reason  given  is,  that  the  one  lessor  could 
not  be  a  witness ;  and  they  all  had  a  community  of  interest  (Brant,  ex  dem.  Van 
Cortland,  v.  Klein,  17  John.  Rep.  335.  Jackson,  ex  dem.  Neilsori,  v.  M'Vey,  18  John. 
Rep.  330.)  But  aflerwards,  in  partition,  by  several  persons  claiming  as  heirs  and  ten- 
ants in  common,  against  defendants,  who  claimed  the  premises  in  question  under  a  de- 
vise from  the  damandant's  ancestor,  it  was  held,  tliat  the  admission  of  one  of  the  de- 
mandants was  indadmissible  as  against  the  others,  to  show  the  loss  of  the  will  and  let 
in  oral  proof  of  its  contents.  This  was  on  the  express  general  ground  that  one  tenant  in 
common  cannot  admit  away  the  rights  of  another ;  and  the  instance  of  several  lessors 
(tenants  in  common)  in  an  ejectment,  is  put  by  way  of  illustration.  The  cases  in  17 
John.  335,  and  18  id.  830,  and  the  latter  decision  certainly  cannot  stand  together. 
(Dan  and  others  v.  Brown  and  otliers,  4  Cowen's  Rep.  483.)  "  To  warrant  receiving 
the  admissions  of  one  in  prejudice  of  another,  tliey  should  have  a  joint  iutcresi  in 
possession ;  not  a  mere  community  of  interest  (Gray  et  al.  v.  Palmers  et  al.,  I  Esp. 
N.  P.  C.  135.  Hackley  v.  Patrick,  3  John.  Rep.  536.  Smith  v.  Ludlow,  6  id.  267, 
269.  Whitney  v.  Ferriss,  10  id.  66.")  (Said  by  Sudam,  senator,  delivering  die  opin- 
ion of  the  court  of  errors  in  Osgood  v.  The  Manhattan  Comp.  3  Cowen,  623.)  In  a 
proceeding  to  prove  a  will  before  a  court  of  probate,  if  the  admission  of  one  of  the  several 
who  claim  under  it  be  admissible  in  evidence,  it  must  be  one  made  afler  tlie  interest 
accrued,  not  one  before  the  date  of  the  will.  But  whether  it  be  admissible  ?  Quere. 
(Burton  V.  Scott,  3  Rand.  399,407,8,9.)  See  cases,  1  Mood.  &  Malk.  51,  and  4  Conn.  R. 
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544,  stated  ante,  note  173.  In  soi  action  against  R.  &  H.,  two  makers  of  a  promissoiy 
note,  H.  suffered  judgment  by  default.  On  a  trial  with  R.,  the  wi'itten  admission 
of  H.  was  received  in  evidence  against  R.,  though  H.  wa^  insolvent ;  and  tliough 
H.  &  R.  had  long  since  dissolved  partnership.  "  It  may  be  doubted  whether  the 
joint  interest  is  dissolved  until  the  note  is  paid."  In  this  case  a  subsequent  coun* 
ter  declaration  of  H.,  offered  by  R.,  was  refused  as  evidence,  though  the  plaintiff 
had  used  the  second  declaration  as  evidence  in  another  trial.  (Martin  v.  Root,  17 
liaas.  Rep.  232,  227.)  On  appeal  from  the  probate  of  a  will,  by  the  executors  and 
principal  legatees,  the  declarations  of  one  of  them  as  to  the  circumstances  attending 
the  making  of  the  will,  was  received  in  evidence  against  the  validity  of  the  will, 
and  of  course  against  the  other  legatees  and  executors.  (Atkins  v.  Sanger,  1 
Pick.  192.)  Vid.  in  Miller  v.  Miller,  3  Serg.  &  Rawle,  267,  a  similar  question  raised 
Imt  not  decided.  But  see  infra,  Phelps  v.  Hartwell.  Q,uere,  whether  on  an  issue  of 
den^aoit  vel  non  the  admission  of  one  devisee  who  is  a  party,  would  be  evidence  against 
the  others.  (Miller  v.  Miller,  3  Serg.  &  Rawle,  267.)  In  an  action  on  a  bond  against 
the  principal  and  his  surety,  conditioned  that  the  former  should  faithfully  execute  an 
agency,  his  admismon  that  his  agency  continued  beyond  a  certain  time,  the  question 
being  whether  it  did  not  then  terminate,  was  offered  in  evidence  by  the  plaintiff,  at 
nisi  priuB,  and  rejected.  On  a  motion  for  a  new  trial,  the  court  doubted  whether  the  ad- 
mission of  a  principal,  not  being  part  of  tlie  res  gesta,  should  be  received  to  affect  his 
surety.  But  the  point  went  off  on  another  gromid.  (Boston  Hat  Manufactory  v. 
Messinger,  3  Pick.  224,  240.)  Such  an  admission  was  denied  in  State  Bank  v. 
Johnson,  (1  Rep.  Const  Court,  404,)  but  received  in  Simonton's  assignees  v.  Bouch- 
er, (2  Wash.  C.  C.  Rep.  473.)  In  the  first,  the  principal  was  not  a  party ;  in  tlie 
latter,  he  was.  But  no  stress  seems  to  have  been  laid  upon  tlie  distinction.  An  ac- 
knowledgment of  a  debt  barred  by  the  statute  of  limitations,  by  one  of  several  joint  debt- 
ors, defendants,  takes  the  case  out  of  the  statute  as  to  all.  (White  v.  Hale  et  al.,  8 
Pick.  291 :)  In  assumpsit  by  two  for  transporting  tlie  defendant's  whiskey,  a  letter 
from  one  adnutting  that  they  had  converted  part  of  the  whiskey  to  tiieir  own  use,  was 
received  as  evidence  against  both.  (Holmes  et  al,  v.  Keitlinger  et  al.,  4  Yates,  532.) 
In  an  action  against  the  managers  of  a  lottery,  to  recover  the  amount  of  a  prize,  the 
confession  of  one  of  the  defendants  that  the  plaintiff  was  the  owner  of  tlie  ticket,  is 
evidence  against  all  the  defendants.  (Snyder  v.  Wolfley  and  others,  8  Serg.  k, 
Rawle,  328.) 

A  joint  a^umpsit  against  two  defendants  not  being  maintainable  without  proof  ex- 
press or  implied,  that  both  have  assented  to  the  contract  in  its  joint  form,  although  aP 
ter  establishing  that  one  is  liable,  the  other  admits  a  joint  liability,  this  will  not  support 
the  action.  (Mitchell  v.  Roulstone,  2  Hall's  Rep.,  N.  Y.  C.  P.  351.)  So  where  in  as- 
sumpsit against  two  jointly,  it  was  in  evidence,  that  each  admitted  (in  their  respective 
answer  in  chancery,)  that  they  had  respectively,  being  joint  trustees  of  the  plaintiff 
received  trust  funds  to  the  amount  of  the  plaintiff's  claim  ;  held  that  the  action  was  not 
supported ;  for  this  created  no  more  than  a  several  liability.  (Parsons  v.  De  Forest, 
2  Hallos  Rep.  N.  Y.  C.  P.  131.)  Where  two  persons,  A.  8l  B.,  covenanted  as  between 
themselves  to  make  certain  repairs  at  their  joint  expense,  yet  A.'s  admission  that  he 
'  and  B.  were  jointly  liable  for  work  done  in  such  repairs  on  the  order  of  A.  alone,  is  in- 
adnuanble  in  an  action  at  the  suit  of  the  workman  to  charge  both.    (M'Creedy  r. 
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Freedly,  3  Rawle,  251.)    The  admission  of  several  defendants  lliat  certain  boots 
which  all  the  defendants  had  notice  to  prodlice,  were  in  the  possession  of  a  maix 
who  was  the  alleged  agent  of  them  all,  was  held  not  admissible  as  to  another 
defendant,  so  as  to  warrant  oral  proof  of  their  contents ;  no  joint  liability  in  all 
being  yet  proved.      (Birbeck  v.  Tucker,  2  Hall's  Rep.  N.  Y.  C.  P.  121.)     In 
assumpsit  for  money  paid  by  a  ])laintiflr  as  a  surety,  j^gainst  several  of  his  co-ma- 
kers, on  a  promissory  note,  the  admissions  of  one  of  the  co-makers,  a  defendant,  that 
tlie  plaintiff  was  surety  on  the  note  for  all  the  others,  are  inadmistble  to  afiect 
any  one  beside  tlie  person  making  the  admission.    (Warner  v.  Price,  S  Wend.  S97.) 
Semb.  The  admission  of  one  administrator  of  his  intestate's  debt,  is  inadmissible 
against  another,  though  both  are  parties  defendants  on  the  same  record.    (Forajth  r. 
•Ganson,  5  Wend.  558,  561.)    And  the  contrary  concession  in  James  v.  Hackley,  16 
John.  Rep.  277,  was  questioned.   And  in  Hammon  v.  Huntley, (4  Cowen's  Rep.  494,)  an 
admission  of  one  of  two  executors,  defendants,  was  not  allowed  against  tlie  other ;  for  it 
may  charge  the  other  with  a  devastavit ;  though  it  was  said  sufficient  to  take  the  claim 
out  of  the  statute  of  limitations.   But  even  of  this  last,  quere ;  and  see  the  cases  ante,  note 
172,  where  it  is  made  a  serious  question  whether  the  admission  of  a  personal  representa- 
tive shall  be  received  against  himself  1  even  to  take  the  case  out  of  the  statute.    On  ap- 
peal against  devisees  from  an  order  of  probate,  confirming  and  allowing  a  will,  on  the 
ground  that  the  devisor  was  insane,  the  opinion  of  one  of  the  devisee^  was  not  allow- 
ed to  be  given  in  evidence  against  the  whole,  as  he  was  not  solely  interested ;  but  an- 
other devisee  joined  witli  him  as  appellee,  had  an  interest.    (Phelps  v.  Hartwell  and 
another,  1  Mass.  Rep.  71.)    In  an  action  by  the  holder  against  C,  6.  &  R.,  partners, 
on  a  note  signed  by  R.,  with  the  partnership  name,  payable  to  himself,  and  endorsed 
by  him  to  the  plaintiff;  the  defence  was  that  this  was  to  pay  R.'s  private  debt  to  the 
plaintifL    The  plaintifi'  ofiered  R.'s  admissions  in  evidence,  of  facts  shewing  the  note  to 
be  valid.   Held  inadmissible  on  this  question,  viz.  whether  R.  was,  qitoad  hoe,  a  partner. 
(Tuttle  V.  Cooper  et  al.,  5  Pick.  414.) 

The  declaration  of  one  of  several  defendants,^hat  he  and  the  otiiers  were  partners, 
is  receivable  for  the  plaintifi*.  (Whitney  v.  Sterling,  14  John.  Rep.  215.)  And  so  are 
the  like  declarations  from  each  of  the  defendants.  (Taylor  v.  Hendereon,  17  Serg.  & 
Rawle,  453,  457.)  But  tliey  are  evidence  only  against  tlie  person  who  makes  them, 
not  against  the  others.  (Corps  v.  Robinson,  2  Wash.  C.  C.  Rep.  388.)  And  hence, 
it  has  been  said  if  the  person  making  the  declaration  were  not  defendant  on  the  record, 
the  declaration  could  not  be  received  at  all.  (Martin  v.  Kafiiroth,  16  Serg.  &  Rawle, 
120.)  And  in  all  these  cases  the  testimony  should  be  received  with  tlie  express  quali- 
fication that  it  shall  affect  him  alone  who  makes  the  admissioru  (Whitney  v.  Ferrias, 
10  John.  Rep.  66.)  And  where  one  of  the  defendants  was  defiiulted,  and  on  trial  of  the 
issue  against  the  other  a  prima  facie  case  of  partnership  was  made  out  against  both, 
yet  the  admissions  of  the  defaulted  defendant  were  refused  to  implicate  the  otlier. 
(Robbins  v.  Willard,  6  Pick.  464.) 

The  confession  of  one  partner,  after  the  partnership  is  proved,  is  not  received  against 
another  on  the  ground  of  his  being  a  joint  party,  but  on  the  ground  of  unity  of  interest ; 
And  Ilia  admissions  may  be  received  though  he  be  not  served  with  process,  or  a  nolle 
prosequi  be  entered  against  him.  (Boyce  v.  WatSijn,  3  J.  J.  Marsh.  498,  500.)  And 
it  lies  with  the  judge,  not  the  jury,  to  decide  whether  a  partnership  is  shown,  so  as  to 
let  in  the  admissions  of  one  against  the  other.     (Han  is  v.  Wilson,  7  Wend.  57.) 
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Martin  v.  Root,  If  Mass.  Rep.  23d,  937.  Cady  v.  Shepherd,  11  Pick.  400,  407,  d 
But  the  rule  in  many  of  the  courts  of  this  country  is  directly  the  contrary,  by  which  the 
power  of  a  partner  to  bind  his  co- partners  by  admission,  is  limited  in  time  to  the  existence 
of  tlie  co-partnership.  Afler  dissolution  his  admission  will  not  be  received,  even  respec" 
ting  previons  transactions  of  the  firm,  so  as  to  affect  any  other  than  himself.  Accordingly 
he  cannot  afler  dissolution,' state  an  account  with  a  former  creditor  of  the  firm,  so  as^to 
affect  his  co-debtors,  (Hackley  v.  Patrick,  S  John.  Rep.  6S6.  Walden  v.  Sherburne, 
15  id.  409.  Sheiton  v.  Cocke,  3  Munf.  191.  Walker  v.  Duberry,  1  Marsh.  Kent'y 
Rep.  189.)  So,  of  his  affidavit  of  &ct9  showing  that  the  debt  claimed  as  a  set  off  by 
Idm  and  his  co-partaers,  is  not  due.  (Hopkins  v.  Banks  et  al.  7  Cowen's  Rep.  650.) 
But  the  admission  of  a  debt  by  one  of  several  partners,  made  after  dissolution,  will 
take  the  debt  so  admitted  out  of  the  statute  of  limitations,  though  th^  original  debt 
cannot  be  so  proved.  (Sheiton  v.  Cocke,  3  Munf.  191.  Smith  v.  Ludlow,  6  John. 
Rep.  967.)  Entries  made  afler  dissolution  in  partnership  Jx)oks,  are  evidence  against 
him  alone  who  made  them.  (Simonton's  assignees  v.  Boucher,  2  Wash.  C.  C.  Rep. 
473.)  Action  for  attorney's  fees.  The  defendants  had  been  partners,  but  tlieir  partner* 
tihip  was  dissolved.  Afler  this,  one  of  them  admitted  that  he  had  employed^the  plaintiff's 
intestate,  an  attorney,  to  prosecute  two  suits  for  the  partners.  Held  not  sufficient  to 
implicate  both  defendants.  (Clark  v.  Gleason  et  al.  9  Cowen's  Rep.  57.)  On  a  bill 
filed  against  two  partners  for  an  account  of  trading  voyages,  in  which  the  complainant 
was  jointly  interested  with  them,  one  question  respected  the  amount  of  the  complain* 
ant'af  interest  in  a  certain  cargo  of  cotton,  whether  it  was  limited  to  the  amount  of  the 
funds  in  the  defendant's  hands  belonging  to  him,  and  which  had  grown  out  of  certain 
previous  voyages  the  parties  had  made ;  or  whether  it  was  one  half  of  the  whole  car- 
go. The  partnership  between  tlie  defendants  had  been  dissolved  before  bill  filed. 
On  a  reference  to  a  master,  he  received  and  acted  on  the  admission  of  one  of 
the  partners  before  him,  that  the  complainant's  interest  in  the  cargo  was  limited  to 
the  amount  of  his  funds  in  the  defendant's  hands,  a  fact  which  the  other  partner  deni- 
ed, insisting  that  the  complainant's  interest  was  one  half  of  the  cargo.  There  having 
been  a  great  loss  on  the  cotton,  .this  admission  very  much  reduced  the  charges  against 
the  plaintiff.  The  partners  were  therefore  interested  to  make  his  interest  as  large  as 
possible.  On  appeal  to  the  court  of  errors,  the  counsel  for  the  complainant  sought  to 
make  a  distinction  between  a  partner's  admitting  an  account,  or  a  balance  of  account 
afler  dissolution,  and  his  admission  ot  any  fact;  but  tlie  court  held  there  was  no  dif^ 
ference,  and  that,  though  he  may  bind  himself  by  an  admission  at  any  time,  a  partner 
after  dissolution  can  make  no  admission  whatever,  which  shall  operate  against  his  co- 
partner. (Baker  v.  Stackpole,  9  Cowen's  Rep.  420,  434.  See  Chapin  v.  Coleman, 
11  Pick.,  331.) 

The  En^h  rule  was  once  followed  in  South  Carolina ;  accordingly  in  assumpsit 
for  goods  sold,  against  two  partners,  a  letter  from  one,  written  after  dissolution,  admit- 
ting the  receipt  of  an  account  current,  and  that  it  was  correct,  was  held  admissible 
against  both.  (Simpson  et  al.  ads.  Jeddes,  2  Bay,  533.)  This  was  in  1804;  but  in 
1815  this  case  was  directly  overruled  by  the  whokj  court,  and  tlie  New- York  rule 
adopted.    (Chardou  v.  Calder  &  Co.,  3  Const.  Rep.  G85.)    And  again,  in  1819,  the 
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same  doctrine  was  deliberately  recognized  oa  the  authority  of  the  New- York  caaee. 
(White  V.  the  Union  Ins.  Co.,  1  Nott  &.  M'Cord,  661.  And  see  Fisher's  cx'rs  v.  Tuck- 
er's ex'rs,  1  M'Cord*8  Ch.  Rep.  171,2.)  But  in  Kentucky,  where  the  New- York  rule 
is  fully  established,  (Walker  v.  Duberry,  1  Marsh.  189 ;)  where  one  partner  after  dis- 
solution, but  before  notice  given,  and  before  it  appeared  the  plaintiff  had  any  knowl- 
edge of  the  fact,  certified  a  balance  to  be  due  from  the  firm  to  him ;  held  timt  this  was 
evidence  against  the  old  firm.    (Gardner  et  al.  v.  Towsey,  3  Ljtt.  Rep.  425.) 

The  admission  or  promise  of  a  surviving  partner,  will  not  even  take  tlie  debt  out  of 
the  statute  of  limitations  as  to  the  estate  of  the  deceased  partner ;.  much  less  would  it 
prove  an  ori^^nal  debt  (Fisher's  ex'rs  v.  Tucker's  representatives,  1  M'Cord's  Ch. 
Rep.  169.)  And  the  dictum  to  the  contraryf  in  Higginson  and  others  v.  Air.  and  oth* 
era,  (1  Desauss.  427,)  is  overruled,  (id.)  After  the  partnership  of  the  defendants  was 
dissolved,  and  that  known  to  the  plaintifia,  one  the  defendants  certified  a  balance  as 
due  from  the  firm.  Held  not  admissible  to  charge  the  other  partners.  (Ward  v. 
Howell  et  al,  5  Har.  &  John.  Rep.  60.)  But  Nott,  J.,  thought,  contrary  to  the  two 
last  cases,  tliat  the  confession  of  an  original  debt  by  one  partner  was  admissible  against 
the  other,  though  made  after  dissolution.  (Fisher's  ex'rs  v.  Tucker's  ex'rs,  1  M'Coxtl's 
Ch.  Rep.  190.) 


NOTE  177— p.  9S. 


The  authorities  all  agree  that  the  admission  of  one  partner  during  the  continuance 
of  the  partnersliip  is  evidence  against  all.  (Per  Hosmer,  C.  J.  in  Bound  v.  Lathrop, 
4  Conn.  Rep.  338.)  Thus,  entries  made  by  one  partner  during  the  partneiBhip  in  the 
|>artnership  book  of  accounts,  are  evidence  against  the  other  partners.  (Walden  v. 
Sherburne,  16  John.  Rep.  409.)  And  the  acknowledgment  of  a  debt  by  one  partner 
will  bind  the  other,  because  each  is  bound  for  the  whole.  (Per  Cur.  in  Corps  v.  Rob- 
inson, 2  Wash.  C.  C.  Rep.  390.)  In  an  action  against  a  surviving  partner,  on  a 
promissory  note,  alleged  to  have  been  signed  by  the  deceased  partner  with  the  name 
of  the  firm,  evidence  of  his  confession  that  he  signed  was  admitted.  (Adams  v. 
Brownson,  1  Tyl.  452.)  Semble,  That  where  a  partnership  between  two  defendants 
in  chancery  is  established  by  proof  aliundey  the  answer  of  one  partner  is  evidence 
Jigainst  the  odier,  tlie  same  as  any  other  admission  would  be.  (Williams  v.  Hodgson 
8  Har.  &  John.  474,  477.    Chapin  v.  Coleman,  11  Pick.  331.)    See  ante,  note  175. 

Confessions  of  one  partner  to  charge  the  others  are  not  received  because  both  are 
parties  to  the  record,  but  because  of  unity  in  their  interest;  they  are  evidence  there- 
fore, though  a  noUe  prosequi  be  entered  against  the  confessing  partner.  (Boyce  v. 
Walton,  3  J.  J.  Marsh.  498,  500.) 


NOTE  178— p.  93. 

Where  the  defendant  gave  a  letter  of  credit,  engaging  to  be  accountable  with  W. 
for  goods  to  be  purchased  by  the  latter,  in  an  action  against  the  defendant  for  goods 
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sold  to  W.  under  the  letter,  held  that  W.'s  subsequent  letter  admitting  the  purchase 
was  evidence  against  the  defendant.  (Meade  v.  M'Dowell,  5  Bin.  195.)  In  an  ac« 
tion'by  a  bank  against  a  surety  in  a  bond  for  the  good  behavior  of  a  teller,  his  en- 
tries of  sums  to  his  credit,  made  while  he  was  acting  as  teller,  were  held  admissible  as 
evidence  against  his  surety,  as  a  part  of  the  re»  gesta;  otherwise  as  to  his  declarations 
after  his  dismissal  from  the  bank.  (State  Bank  v.  Johnson,  1  Rep.  Const.  Ct.  404.) 
But  see  Simonton's  assignees  v.  Boucher,  3  Wash.  C.  C.  Rep.  47S. 

The  admission  of  one  maker  of  a  joint  and  several  note  was  received  against  the 
other,  who  was  sued  alone,  (Beits  v.  Fuller,  1  M'Cord,  541 ;  Bound  v.  Lathrop,  4 
Conn.  Rep.  336 ;)  and  this,  though  the  one  not  sued  had  obtained  his  certificate  as  a 
bankrupt,  under  the  law  of  the  U.  States,  and  the  defendant  was  his  surety ;  the 
eourt  saying,  he  must  indemnify  his^surety.  (Howard  v.  Cobb,*  3  Day,  309.)  But 
the  admissions  of  a  co-obligor,  not  sued,  in  a  joint  and  several  bond,  were  refused, 
against  the  defendant  (Hamlin  v.  Fitch,  Kirby,  174.  Abel  v.  Forgue,  1  Root,  509.) 
And  see  Baker  v.  Briggs,  infra.  On  plea,  in  abatement  of  the  non-joinder  of  A.,  in  an 
action  arising  ex  contractu,  (L  e.  for  work  and  labor)  his  declarations  made  before  ac- 
tion brought,  were  received  in  evidence  for  the  defendant,  to  show  him  a  joint  con- 
tractor ;  (i.  e.  a  member  of  the  company  ibr  whom  the  work  was  done ;)  and  Abbott, 
Ch.  J.,  laid  down  this  important  general  rule :  "  Whatever,  in  an  action  brought 
against  him  as  a  proprietor,  could  be  evidence  to  prove  him  one,  may  be  received  on 
this  issue  to  prove  him  to  be  one."  (Clay  v.  Langslow,  1  Mood.  &  Malk,  45.) 
Storrs  V.  Wetmore,  Kirby,  303,  contra ;  but  the  party  aOeged  to  have  been  non-joined 
was  received  as  a  witness  for  the  defendant  The  direct  contrary  of  Clay  v.  Langs- 
tow  was  also  resolved  in  Sweeting  v.  Turner,  10  John.  Rep.  S16.  Afler  a  partnership 
established,  what  is  said  by  one  is  evidence  against  the  other,  though  the  former  be 
not  a  party  on  the  record.  (Fish  v.  Copeland,  1  Tenn.  Rep.  383.  Adams  v.  Brownson, 
1  TyL  453.) 

In  the  following  cases  the  admissions  of  a  party  not  on  tlie  record,  though  having  a 
common  interest  of  a  certain  character  with  the  party  to  the  suit,  have  been  denied : 
It  was  held  that  the  admission  of  the  principal  maker  of  a  promissory  note  was  not 
admissible  to  afiect  the  surety  who  was  sued  alone.  (Baker  v.  Briggs,  8  Pick.  133, 
138.)  See  Howard  v.  Cobb,  supra,  contra.  Tlie  plaintiff,  with  G.  and  several  others, 
borrowed  money  on  a  note  made  by  the  plaintiff,  and  endorsed  by  6.  and  the  others, 
which  the  plaintiff  paid ;  and  sued  G.'s  administrator  for  G.'s  aliquot  share,  and  of- 
fered the  declarations  of  the  other  endorsers  in  evidence,  to  prove  that  they  were  all 
to  share  alike.  Held  inadmissible.  Putting  their  names  on  the  note  as  joint  endor- 
•ersdid  not  make  them  partners.  (Slaymaker  v.  Gundacker'sex'rs,  10  Serg.  k,  Rawie, 
76,81.) 

In  an  action  by  a  creditor  against  the  heirs  and  devisees  of  his  debtor,  some  of  whom 
were  also  executors,  who  had  petitioned  the  surrogate  for  a  sale  of  the  debtor's  real  es- 
tate, on  the  ground  of  an  aD^^ed  deficiency  of  personal  assests;  the  admission  made 
by  the  executors  in  their  application  to  the  surrogate,  was  held  by  the  supreme  court 
lo  be  evidence  against  all  the  defendants,  to  show  the  insolvency  of  the  debtor,  with 
the  view  to  avoid  a  voluntary  conveyance  made  by  him,  and  thus  repel  the  plea  of 
ricns  per  descent,  or  riens  per  devise.  (Manhattan  Comp.  v.  Osgood,  15  John.  Rep. 
193.)    But  the  judgment  in  that  case  was  xeversed  by  the  court  of  errors  on  this  sin" 
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gle  point.  (Osgood  v.  The  Manhattan  Cotnp.,  3  Cowen's  Rep.  612.)  Nor  will  aii 
admission  by  an  heir,  or  any  act  of  his,  affect  a  claim  against  the  executor.  (Blake's 
ex'rs  V.  Quasli's  ex'rs,  3  M'Cord,  340.)  So  any  acknowledgment  or  admission  suide 
by  an  executor  or  administrator,  will  not  bind  the  retd  assests  in  tlie  bands  of  an  heir 
or  devisee,  or  of  the  people  by  escheat,  or  even  affect  the  right  of  either  to  plead  the 
statute  of  limitations^  (Mooers  v.  White,  6  John.  Ch.  Rep.  360.)  Tiie  admissions  of 
an  executor  or  administrator  of  a  co-obligor,  are  not  evidence  against  tlie  surviving 
obligor  in  an  action  against  him  by  the  obligee,  (Wilmer  v.  Harris,  5  Har.  &  John.  1,) 
nor  are  tlie  declarations  of  one  of  several  representatives  of  the  deceased  admissible 
against  another  in  a  suit  by  him.  (Walkup  v.  Pratt,  5  Har.  &  John.  51.)  And  the 
executor  of  an  executor  cannot  be  affected  by  his  testator's  declarations,  that  he  had 
assests  of  the  first  testator.    (Knapp  v.  Hanfbrd,  6  Conn.  Rep.  170, 174, 5.) 


NOTE  179— p.  94. 


The  rule  as  laid  down  in  the  text  by  Lord  Elienborough,  seems  to  bave  been  fliUy 
sustained  by  tiie  later  cases  in  England,  notwithstanding  the  reasons  urged  by  the 
learned  author  in  favor  of  its  limitation.  Thus,  in  false  imprisonment,  it  was  proved 
that  the  three  defendants  jointly  had  imprisoned  the  plaintiff;  and  he  was  allowed  to 
prove  what  one  said  pn  the  subject  some  weeks  afler,  in  the  absence  of  the  others ;  Grar- 
row,  B.  said,  that  afler  the  defendants  were  connected  in  the  imprisonment,  he  must 
receive  any  thing  that  either  of  them  said  as  to  the  trespass,  as  evidence  against  all.  If 
this  were  not  law,  one  going  to  commit  a  trespass  might  proclaim  his  malice  in  the  mar- 
ket place,  and  yet  shut  oiit  the  evidence  of  it  from  the  jury,  by  dissociating  other  per- 
sons a  shade  less  guilty  than  himself.  (Wright  v.  Court,  3  Carr.  &  Payne,  333.) 
And  where  the  plaintiff  was  arrested  by  one  of  the  defendants,  and  in  continuation  of 
the  imprisonment  delivered  to  another,  who  held  the  plaintiff  in  custody,  the  acts  and 
declarations  of  that  other  were  hekl  to  be  evidence  against  the  former;  and  that  too, 
though  by  proving  a  distinct  act  of  imprisonment  against  the  former,  disconnected 
with  the  latter,  the  plaintiff  precluded  himself  from  recovering  against  the  latter* 
(Powell  V.  Hodgetts,  3  Carr.  &  Payne,  483.)  In  the  last  case  Garrow,  B.,  before 
whom  the  cause  was  tried,  said,  "  I  take  it,  that  in  all  cases  where  one  person  puts  a 
party  into  the  custody  of  anotlter,  what  is  said  and  done  by  that  other  is  evidence 
against  the  person  placing  the  party  in  custody,  though  said  or  done  in  his  absence." 
This  is  a  remark  which  would  seem  to  apply  by  parity  of  reason,  where  one  party  com- 
mits a  trespass  in  the  wrongful  taking  of  property,  and  places  it  in  the  hands  of  an- 
other. And  where  one  indemnifies  a  sheriff  against  an  act  which  turns  out  to  be  a 
wrong,  Marcy,  J.  said  the  admissions  of  the  former  were  receivable  to  charge  the 
sheriff.    (Benjamin  v.  Smitli,  4  Wend.  Rep.  335.)    See  the  next  note,  18a 

In  ejectment  against  two,  the  admission  by  one,  of  a  ^t  going  tb  disprove  an  ad- 
verse possession  set  up  in  the  otlier,  was  refused.  (Bank  of  Kentucky  v.  Williams,  3 
J.  J.  Marsh.  256,  260.  Four  persons,  P.,  W.,  A.,  &  F.,  were  sued  for  putting  wine 
into  a  cellar  in  the  public  street,  the  cellar  flap  being  so  negligently  placed  that  it  fell 
and  injured  the  plaintiff.  F.  sufiered  judgment  by  de&ult;  P.,  who  owned  the  premi- 
ses, died  before  the  trial ;  and  as  to  ti)e  other  three,  at  the  time  of  letting  down  a  hogs- 
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lHft4  of  WHM  by  them  iato  tiie  eellar,  the  flap  feU  and  did  the  mjuiy.    An  offer  mM 
BMide  10  prove  a  atatement  l^  F.,  anl  it  was  daimed  that  it  shoidd  be  reoeived  as  vw^ 
•denoeagaiMCali  three  of  the  defendants.  Itwasadmittedthat  this  woukl  be  evidence 
against  F«)  krt  the  judge  denied  that  it  was  so  against  the  othera»  there  bei^g  here  no 
vornmon  intent  to  do  wrong,  proved  to  eznt  among  the  defendants ;  it  was  a  mere 
«ase  of  negfigenee.    (Danieli  v.  Potter,  4  Carr.  &  Fkyne,  S75.    1  Mood.  &  Mallb 
Wl,  S.  G.)    In  an  action  of  assault  and  batteiy  against  Metcalfe  and  several  persou^ 
who  were  present  when  Metcalfe  eomniitted  Ute  assank,  the  court  reoeived  evidenec 
of  Metcalfe's  eonfesroioa,  that  they  all  came  witib  intention  to  take  a  boy  ftom  the  plain- 
tiff with  feice;  but  nothing  i^jpeared  that  this  was  in  feet  so,  nor  did  the  others  take 
any  part  in  the  tranaaotion.    All  being  convieted  on  this  evidence,  the  judgment  was 
revmed.    (Metcalfe  et  al.  v.  Conner,  Litt  SeL  Gas,  497.)    In  trespass  bsfere  a  jus- 
tice, one  of  two  defendants,  afler  the  cause  had  been  disoontinued,  consented  to  ap- 
peal for  hims^and  the  other;  and  the  declarations  of  the  latter  were  given  in  evi- 
dence against  both ;  held  inadmissible  en  error,  fer  the  latter  was  not  a  party.  (Slod*  - 
daid  ▼.  Hohnes,  1  Gowen's  Rep.  t45.)    Qnere,  whetfier,  if  he  had  been  a  party, 
hiB  declaratmns  would  have  been  admlasible  against  the  other  unless  a  part  of  the 
joint  ret  geata;  or  untO  the  trespass  had  been  otherwise  shown  to  have  been  the  com- 
mon purpose  of  bodi.    In  either  of  the  two  latter  cases,  it  seems  the  dedaratioDB  wouki 
have  been  evidence,  whether  the  person  making  them  had  been  a  party  on  the  rae- 
ardornoL 


NOTE  180-p.  9S. 


The  Aiaericsai  cases  will  be  feund  to  furnish  a  very  valuable  ittustralion  of  the  text» 
M  to  the  ciieumBtanoes  under  which  the  acts  and  deckurations  of  one  who  is  particqis 
ctindiDB,  may  or  may  not  be  received  to  afiect  his  co-partners  in  guih. 

First,  as  totfaeproofoftheircottnectkm,  wfaiehis  ahvays  anesseatial  pceliminaiy 

addressed  to  the  court 
To  fet  in  the  dcdaratkmsofaco-eoiHpffBtor  against  hie  feikiw,  it  isenough  that  the 

eonspinu^  be  proved  by  <Hie  ouoapetentWitneas.  The  court  wiU  not  decide  on  his  credit 
biiity.  (CooBumwealth  v.GiowmDShiekl,  10  Pick*  497.)  Where  it  appeared  that  the  pris- 
oner said  to  tiie  witness  in  pvesence  of  R.,  that  one  F.  had  ofiered  him  a  sum  of  money  if 
he  woukl  kill  W. ;  andthe  prisoner  told  F.  he  wouki  give  hun  an  answer  at  a  subsequent 
time ;  that  tiie  prisoner  offered  the  witness  a  third  part  of  the  mcmey  if  he  would  com- 
mit the  murder;  that  R*  proposed  a  mode  ofdoingit;thatthe  witness dedined  hsT- 
ing  any  thing  to  do  with  it,  and  then  the  prisoner  said  he  was  in  jest;  and  in  a  few 
days  after,  the  murderwasactnai^sr  perpetrated  by  F.;  held  esifficient  proof  that  the  pris- 
oner and  R.  entered  into  the  conqwacy,  to  let  in  tlis  dedaratkms  of  R.  as  evidence 
against  the  prisoner.    (GommonwesKh  ▼.  Crownindiidd,  10  Pkk  497.) 

Trespass  by  the  plaintiff  against  the  sheriff  for  levying  on  a  negro  under  a  fi.  fe.' 
against  Trigg,  the  pbuntiff's  brother-in-law,  afler  he,  being  insolvent,  had  cdnvajyed 
d^negrowidilloUieffintnist,  losatisiyadebtdueto  the  pWntli^  and  th^had 
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been  mM  lo  the  plaintiff  at  auction,  where  there  were  very  few  bidden.  The  poa« 
aenaon  of  the  negroea  was  not  changed  till  some  time  aAer ;  and  there  were  aome  oth- 
er cirenmetanoeB  shewing  fraud  in  the  trust  aale.  It  was,  therefore,  offered  bj  the 
sheriff  to  proTe  Trigg's  private  request  to  a  bidder  at  th^  trust  sale  to  forbear,  for  the 
plaintiff  was  bidding  for  his  (Trigg's)  benefit.  Held  admissible,  the  eireumatanoea 
shewing,  to  the  satisfaction  of  the  court,  a  community  of  design  between  the  plaintiff 
and  Trigg  to  defraud  Trigg's  creditors ;  that  this  being  shown  bj  circuiBStances  of 
which  the  court  were  to  judge*  the  dedaraUon  was  admissible  though  the  plaintiff  was 
not  present  (Per  Carr  and  Green,  Js.  in  Clayton  v.  Anthony,  6  Rand.  385.)  So  where 
a  hood  was  given  by  the  ikther  to  the  son  with  a  confession  of  judgment ;  on  an  issue 
to  tiy  whether  it  was  not  intended  as  a  fraud  against  creditors,  they  having  proved  a 
oombination  between  the  father  and  the  son  to  defraud  creditors ;  held  that  they  might 
then  give  evidence  of  dechurations  of  the  father,  made  in  the  absence  of  the  son,  that 
the  bond  was  given  for  the  sole  purpose  of  keeping  off  creditors,  and  that  it  was  with- 
out consideration.  (Reitenback  v.  Reitenback,  1  Rawie,  S62.)  So  where  a  vendor  is 
left  in  possession  of  property,  and  exeroses  acts  of  ownership  over  it  afler  sale,  this 
proves  a  combination  to  defraud  creditors,  and  his  declarations  are  evidence  against 
the  vendee.  (Wilbur  v.  Strickland,  1  Rawle,  458.)  See  Willies  v.  Farley,  $  Carr.  & 
Payne,  S95,  S.  P.  on  the  ground  that,  being  in  possession,  the  dedaratbn  is  a  part  of 
the  res  gutm.  See  ako  Babb  v..  Clemson,  10  Serg.  S&  Rawle,  419, 436, 437,  with  S.  C. 
13  id.  888, 8S0. 

On  trial  of  an  indictment  against  the  defendant  for  prosecuting  the  dave  trade,  the 
proof  was  that  his  captain  of  a  vessel  owned  by  him  took  on  board  various  fitments  for 
the  trade  at  Baltimore,  (with  the  defendant's  assent,)  and  where  he  resided ;  'and  that 
the  defendant  afterwards  declared  the  vessel  had  made  him  a  good  voyage  in  that 
trade.  Evidence. was  then  received,  that  afler  the  vessel  had  left  Baltimore,  having 
deared  out  on  a  voyage  and  proceeded  to  St  Thomas,  the  captain  proposed  to  one 
Coit  to  empkiy  him  as  mate  on  a  voyage  to  the  coast  of  Afirica  for  skves,  and  thence 
back  to  Cuba.  Hekl  admissible  against  the  defendant,  as  a  dedaratian  coming  fiKun 
his  agent  in  the  enterprise,  and  made  in  the  course  of  its  proseeutkm ;  as  part  of  the 
Tt9  geUtZt  and  as  coming  within  the  general  scope  of  his  authori^.  He  had  an  impli- 
ed authority  to  hire  a  crew,  and  do  other  acts  neceasaary  for  the  voyage.  (United 
States  V.  Gooding,  IS  Wheat  480, 468  to  470.)  • 

The  cmnblnatkm  being  established  in  the  above  or  some  otiier.way,  Hnn  cases  are 
unifonn  that  the  confessions  or  dedaretions  are  recdvable  under  the  quaUfieatkiw 
mentioned  in  the  text 

Thus,  on  a  libel  against  goods  as  being  forfeited  by  illegal  exportatkm,  in  a  trade 
with  the  Indians,  the  dedaratiotts  and  acts  of  the  exporters'  agent,  or  of  any  one  wto 
acted  in  conjunction  with  the  exporters  in  the  course  of  their  busiaeas,  were  held  ad- 
misnble  as  evidence  against  the  goods.  The  court  dedare  the  principles  laid  down  in 
the  text  (American  Fur  Company  v.  The  United  States,  3  Pet  S.  C.  Rep.  S58,  865.) 
So  the  declarations  of  the  second  in  a  duel  are  evidence  against  the  principal.  (State 
v.  Dupont,  3  M'Cord,  884.)  The  defendants,  58  in  number,  being  iiidicted  for  a  con- 
spiraoy  to  prevent  the  use  of  the  English  language  in  the  German  Lutheran  Chnreh  ; 
and  being  proved  to  have  bees  engaged  in  that  esteipriae,  holding  meetingB,  ^c  to 
concert  measures  for  prosecuting  their  derign  with  force ;  hekl,  that  the  inflammatory 
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and  threatening  speeches  of  a  few  were  proper  as  evidence  against  the  whole.  (The 
Commonwealth  ▼.  Eheile  and  others,  3  Serg.  &  Rawle,  9, 16, 19,  90.)  In  an  action 
against  several  defendants  for  a  fraudulent  conspiracy  and  ohtaining  puhlic  securities 
from  the  plaintifi^  thg  i^aintiff  having  proved  the  conspiracy  for  that  purpose,  was  al- 
lowed to  give  evidence  of  conversations  among  several  of  the  conspirators,  to  affect  an- 
other who  was  not  present  at  the  time.  (Patton  v.  Freeman  and  others,  Coze's  Rep. 
113.)  On  one  of  several  defendants  having  sufiered  a  default  against  him  in  an  actioa 
lor  a  consiuracy  and  fraud  upon  the  plaintiff,  and  the  others  having  pleaded  to  issue, 
OD  excuting  a  venire  tarn  quam,  the  confessions  of  the  former  were  lield  admissible  to 
aggravate  .the  damages.  (Bostwick  v.  Lewis,  1  Day,  33.)  The  court  said  they  art 
evidence  against  him,  he  being  on  trial  as  to  the  quantum  of  damages ;  and  that 
diey  migki  ^ffe«t  the  others,  was  bo  reason  ibr  their  rejection. 

It  may  be  proper  to  observe  here,  that  the  admission  of  the  principal  (e.  g.  his  plea 
of  guilty  to  an  indictment)  is  prima  fecie  evidence  that  he  committed  the  crime,  on  the 
trial  of  the  accessary.  In  this  respect,  whatever  is  evidence  against  the  principal  is 
■o  against  the  accessary.    (Rex  v.  Blick,  4  Carr.  &  Payne,  377.) 

On  the  other  hand,  on  the  trial  of  an  indictment  against  two  blacks,  PoU  and  L^rvt- 
ma,  for  poisoning  their  master,  Samuel  Skumery  with  white  arsenic,  a  conversatioii 
between  the  prisoners  was  proved,  in  which  they  spoke  of  putting  some  deadly  drug 
into  the  water  he  should  call  for,  in  consequence  of  their  having  poisoned  his  soup,  La- 
yinoL  adding,  ^  That  is  the  way  ke  said  do  it"  She  stated  before  the  magistrate  that 
he  meant  John  Skinner ,  who  gave  them  something  which  kx>ked  like  lime,  but  it  waa 
heavier.  The  court  then  received  John  Scmner^M  declaration  in  evidence,  that  he  had 
just  befere  bought  arsenic.  The  prisoners,  being  convicted,  appealed,  and  the  court 
of  appeal  granted  «  new  iriaL  Taylor,  C.  J.  said  J.  Skinner's  declaration^  woukL  be 
admissible  only  against  himself;  and  Henderson,  J.  said,  "  The  rule  has  never  been 
carried  ferther  than  this :  that  when  a  common  design  is  proven,  the  act  of  one  in  fur- 
therance of  that  design  is  evidence  against  his  associates.  It  is  in  some  measure  the 
act  of  aU.  But  the  dedaratWM  of  one  of  the  parties  can  be  received  only  agamst  him- 
■el£"  Han,  J.  concurred.  (State  v.  PoO  &  Laviniir,  1  Hawks,  44%)  So  on  the  trial 
•f  CoL  Burr  fer  a  misdemeanor  in  aetting  on  feot  a  military  expedition  against  Mezi- 
eo^  the  attorney  general,  afler  giving  proof  tending  to  show  that  Blannerhasset  was  a 
eo-conspirator  or  an  accomplice,  then  oifered  to  prove  the  declarations  of  the  latter 
tending  to  implk^te  Col.  Burr.  The  testimony  was  overruled.  Marshall,  C  J.  de- 
fivered  the  opinion  of  the  court,  that  such  a  declaration  not  forming  a  part  of  the  trans- 
action,  and  not  made  in  the  presence  d*the  accused,  could  not  be  received  as  evidence. 
It  is  inferrible  from  the  report,  that  the  declaration  related  to  some  past  transaction, 
and  so  came  within  the  rule  conceded  in  Hardy's  case,  cited  in  the  text  (U.  States  v. 
Burr,  S  Burr's  Tr.  by  Robertson,  588, 9.)  And  see  Apthorpe  v.  Comstock,  9  Paige, 
488,  per  Widworth,  Ch.  S.  P.    See  also  ante,  note  179. 

Where  two  persons  jointly  concerned  were  on  trial,  held  that  the  separate  exami- 
nation of  one  before  the  magistrate  was  not  evidence  against  the  other.  (Hopkins  and 
Gannon's  case,  before  Radcfiff,  mayor,  1  C.  H.  Rec  173.  People  v.  Bleecker,  3  Whed. 
Cr.  Cas.  356.)  Of  course  it  is  not  evidence  for  the  other.  (Brandon's  case,  4  C.  K 
Rec  140.)    See  Commonweahh  v.  Boyer,  3  Wheel  Cr.  Cas.  150. 


1 


180  C^Mmi9$kn$  5y  a  Patly  to  the  Suii,  or  by  his  JigeiU.       Ch.  6.] 


Wliere  a  witneM  wm  excused  Irom  antwering  a  qufistioii»  because  tlie  answer 
subject  him  to  a  prasecutioDy  it  was  held  that  his  declaratiDDe  as  to  the  same  &cts  were 
BoC  for  that  reason  adminible,  especially  as  they  afiidcled  the  character  of  a  third  per- 
son*   (Nettles  ▼•  Harrison,  3  M'Cord,  350.) 


NOTE  181— p- 101, 


See  per  Marcy,  J.  m  Beajamin  t.  Smitfi,  4  Wend.  flML  And  so  the  defeadant  may 
make  the  plaintiff  himself  his  agent  in  the  same  way ;  (or  where  the  plaintiff  churned  a 
sum  of  money  of  the  defendant,  who  denied  it,  but  said  if  the  pkintiff  would  swear  to 
the  eorrectness  of  the  daim,  he  would  pay  H,  and  the  plaintiff  made  affidavit  aooMd* 
ingly ;  held  a  TaM  promise,  and  that  the  defendant  was  concluded  and  ooold  not  show 
ft»  affidavit  untrue.  (Bnwks  v.  BaH^  18  John.  Rep.  SS7.)  Deksfine  ▼.  Greenland,  I 
Bay,  458,  S.  P. 

T.  is  a  letter  to  N.  uses  expfeBsions  supposed  to  amcnnt  to  a  cfaaBenge  to  ii^  a  duel^ 

and  by  postBcript  refers  N.  to  H.  (the  bearer  of  the  letter)  if  any  ftnrtiier  arrangements 
sliould  be  necessary.  On  an  indictment  against  T.,  held  that  N.  might  give  testimoay 
of  Ae  conversation  between  H.  (the  bearer)  and  himself  against  the  defendant  (Stale 
V.  Ta^r,  1  Const  Rep.  S.  C.  107, 8.) 

The  declarations  of  a  third  penon,  referred  to  and  adopted  by  a  party  fiir  one  pup- . 
pose,  are  not  evidence  against  hhn  for  another.  Thus,  where  the  defendant  said  he 
would  pay  the  interest  of  property  to  Mn.  D.,  the  plaintiff,  which  her  ftither  had  left 
in  ttie  defendant's  hands  for  her  use,  provided  the  father  so  directed ;  hdd,  ibai  this 
did  not  authorize  evidence  of  the  fiither'to  decicration  that  he  had  placed  the  pitipeity 
fai  the  defendant's  hands  for  ihe  support  of  Mrs.  D.  (Duval  and  wife  v.  Covenhoireny 
4  Wend.  Rep.  561,  564.)  And  where  an  obligation  is  to  pay  A.  to  the  satisftetion  of 
B. ;  in  a  suit  on  the  oUigation,  the  declarations  of  dnsatisfaction  by  B.  are  not  adaii»- 
He,  B.  is  a  competent  witness  to  the  point,  and  shouM  be  examined.  (M'Cullough 
▼.  Montgomery,  7  Serg.  &  RawlS,  17.) 

Deeds  between  other  parties  become  evidence,  when  referred  to  in  a  deed  betwe^i 
the  parties  to  the  suit    (Blair  v.  Hum,  9  Rawle,  104.) 

Where  one  agrees  to  abide  by  the  decision  of  another  upon  a  disputed  feet,  who  ae* 
Gordingly  decides,  this  is  not  conclusive,  but  is  evidence  for  the  jury.  (Craig  v.  Crat^ 
9  Rawle,  473.) 


NOTE  183— p.  103. 


The  distinctions  eoatained  in  Fairlie  v.  Hastings,  relied  on  by  our  author,  and  now 
so  fully  recognised  by  the  English  authorities,  have  continued  to  maintain  their  ground 
in  England,  and  formed  the  grand  text  upon  which  all  the  American  courts  have  pro- 
eeeded^  with  perfai^  leas  deviation  than  the  English  courts  themselves.  These  distinc- 
tions have  been  oflen  kid  down  in  the  abstract;  and  still  oAener  illustrated  by  the  va« 
riaCy  of  aspects  and  relations  in  which  the  declarations  of  the  agent  have  presented 
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Uiemselves.  We'are,  iu  the  fitst  place,  af^r  fixing  upon  him  tlic  character  ofan  cgent, 
to  inquire  whether  his  acts,  statem^lB,  or  declaratioiiB  propoaed  lo  be  given  in  evi- 
denoei  took  place  while  be  was  making  the  agreement  or  otherwise  proceeding  within 
the  soope  or  hounds  of  Uk  authority  which  we  find  he  possessed.  If  this  be  so,  they 
are  the  acts,  statementSi  or  decbratiooB  of  the  principal  himself;  and  though  the  party 
uuistiiig  upon  them  as  sucli,may  call  the  agent  and  prove  them  by  him,  yet  he  may  be 
passed  by,  and  any  third  person  having  the  requisite  knowledge  of  such  acts,  state- 
ments or  dedarations,  is  equally  admissible  for  that  purpose.  (Rawson  v.  Adams,  17 
John.  Rep.  ISO,  1.  Sheniian  v.  Crosby,  11  id«  70,  1.  Shelmaker  v.  Thomas, 
7  Serg.  &  Rawie,  109.  Meredith  v.  Kenedy,  Litt  Sel.  Gas.  616,  517,  518.  Hood  v. 
Reeve,  S  Carr.  &  Payne,  633.  Per  Spencer  J,  in  Coleman  v.  Southwick,  9  John* 
Rep.  54, 5.  Per  Marcy,  J.  in  Benjamin  v.  Smith,  4  Wend.  Rep.  dS4.  Thailhimer  v. 
Brinekerhof^  4  Wend.  Rep.  396, 7.  Burlington  v.  Cakus,  1  Verm.  Rep.  385.  Per- 
kins V.  Burnet,  9  Root,  30.  Mather  v.  Phelps,  id.  1 50.  Irving  v.  Mortley ,  7  Ring.  643. 
Webb  V.  Alexander,  7  Wend.  381 , 3, 6.)  Thus,  if  tlie  agent's  declaratkm  be  by  letter, 
instead  of  calling  him,  you  may  call  another  and  prove  the  signature  to  be  in  his  hand 
writing,  as  if  it  were  actually  a  letter  of  the  prindpal ;  for  it  is  so  in  law.  (Daniel  v. 
HiII,Nonis'Peak.40.)  Butsemb.  you  mustshew  that  it  was  sent;  and  it  is  not  enough 
to  prove  a  copy  from  the  agent's  files,  though  he  be  dead,  unless  the  original  be  accooft- 
ted  for.  (Davis  V.  Mason,  4  Pick.  156.)  Nor  this,  though  the  cq>y  be  properly  di- 
rected* (id.)  So  eoiuesofinvoicesmadeby  him  cannot  be  proved,  though  the  orig^ 
inab  remain  in  his  custody.    (Cooper  v.  Morrell,  4  Yeates,  341 .) 

We  proceed,  therefore,  to  a  brief  sketch  of  the  cases,  as  they  diow,  first,  when  the 
dedaration  of  the  agent  proposed  to  be  given  in  evidence  shall  be  deemed  within  his  atn 
thority,  or,  as  it  is  often  expressed,  a  part  of  the  re«  gettm  ;  and  secondly,  when  they  aie 
beyond  hia  authori^  and  therefore,  like  any  declaration  of  a  third  person,  inadmistible 
without  the  sanctXNi  of  his  oath. 

First.  For  the  declarations  of  corporators  ofiered  in  evidence  to  afiect  the  interest  of 
the  instittttionto  which  they  bebng,  we  refer  generally  to  the  previous  note  174,  on 
this  subject  The  cases  as  to  the  admiasions  of  joint  wrongdoers,  ante,  notes  179  and 
IM^  may  ubo  be  advantageous^  consulted^  as  having  an  important  bearing  on  thd 
questioii  when  a  declaration  shall  be  deemed  a  part  of  the  res  g€ita» 

The  admissioii  ofan  overseer  of  the  poor  that  he  had  received  the  requisite  notice  to 
dhaige  his  town  with  the  expenses  of  a  pauper,  such  adnussioD  being  made  by  him 
wfaiie  engtged  in  court  as  agent,  defondii^  the  town  against  the  claim  as  is  his  ofliee 
and  duty  by  law,  is  admissible  in  evidence  againat  the  town  at  any  time  aAer.  (Bur- 
Kagton  V.Calais,  1  Verm.  Rep.  385.)  And  note,  this  admissioii  was  made  while  trying 
the  cause  in  the  court  befow  before  the  justice,  and  was  received  as  evidence  againrt 
ikt  town  on  the  trial  upon  appeal*  as  it  would  have  been  if  made  by  the  parly  hiausIC 
(Reed  v.  Rocap,  4  Halrt.  346,  353.  Fitch  v.  Hyde,  Kirby,  338, 9,  stated  ante,  note  1 7a) 

It  baa  alao  been  msdea  q«e8tk>n  whether  the  admisrions  of  counsel  upon  one  trial  wottkl 
be  evidence  against  the  client  in  aitother ;  for  tha  counsel  is  equally  authorised  lo  maka 
tiiaparticukir  admission  as  was  the  overeeer.  But  he  has  no  such  general  power,  and 
it  baa  been  hoklen  that  his  admisskxiscaniiot  be  received  out  of  the  cause;  (Hagw 
I'a  Deviseea  V.  Baker,  5  Litt  Rep.  S$00  umI  thata  biM  of  exoeptiooB  ia  not  evi 
in  orotti  of  the  particular  cause;  (Bayk>r  v.  Smitheia»  1  Monroe,  6, 70  thoq^ 
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held,  it  may  be  in  the  sanie  cause^  to  diacredit  a  witoesB,  (id.) ;  but  quere.  Nor  ib  a 
case  made  for  a  new  trial  evidence  in  another  suit,  though  both  suits  relate  to  the  same 
subject  matter.  And  such  cases  ought  not,  perhaps,  in  any  case  to  be  j^ceived  as  ev^ 
idence,  unless  the  admission  of  some  foct  contiuned  in  them  be  made  the  condition  <^a 
new  trial.  (Eiting  v.  Scott,  3  John.  Rep.  157, 163.  HarrisonV  Devisees  v.  Baker,  5 
Litt,  350,  353,  4.  Poet,  notes  189,  191, 193.)  Nor  does  a  demurrer  to  a  plea  so  ad- 
mit the  facts  as  to  be  received  in  another  cause  between  the  same  parties.  (Tompkins 
V.  Ashley,  1  Mood.  &  Malic  83,  8.)  But  a  bill  of  particulaES  was  held  an  admission  in 
the  particuhr  cause  in  which  it  was  rendered.  (Rymer  v.  Cook,  1  Mood.  &  Malk.  86| 
7,  note.)  But  see  Brittingham  v.  Stevens,  1  Hall's  Rep.  N.  T.  C.  P.  879,  contra.  So 
a  notice  fiom  the  attorney  may  be  used  as  an  admission  in  the  particular  cause.  (Hoh 
V.  Squire,  cited  in  the  text,  post  105.) 

When  the  wife  shall  be  deemed  the  agent  of  the  husband,  and  so  her  admissions  re- 
ceived, see  ante,  note  160. 

Of  confessions  by  the  under  sheriff,  deputy  or  beJli^  to  charge  the  sheriff,  see  vol 
3,880. 

The  defendant  agreed  to  pay  to  the  plaintiff  a  sum  of  money,  in  connderation  of  the 
plaintiff  suffering  his  wife  to  live  separate,  and  delivering  to  her  certain  property.  In 
a  suit  for  the  money,  the  wife's  declarations  that  she  had  received  the  property,  wete 
Md  admissible  against  the  defendant,  she  being  his  agent  fer  this  purpose.  The  court 
«aid  her  receipt  would  have  been  evidence  of  the  delivery,  and  her  parol  admission 
ought  to  be  equally  so.    (Fenner  v.  Lewis,  10  John.  Rep.  88, 44,  45.) 

But  note,  this  case  seems  more  difiicult  to  support  as  one  of  a  mere  agency  admissimi, 
4han  as  the  admission  of  the  real  party  in  interest,  though  not  on  the  record,  according 
4o  the  rule,  ante,  90  of  tlie  text,  and  note  178.  « 

The  defendant  having  written  to  the  plaintiff  that  he  would  be  accountable  with  W. 
lor  any  contract  he  would  make  for  the  purchase  of  goods,  in  an  action  for  goods  sold 
to  W.,  held  that  a  letter  from  W.  (subsequent  to  the  purchase)  acknowledging  the 
purchase  of  goods  from  the  plaintiff,  was  evidence  against  the  defendant.  And  Tilgh- 
man,  C.  J.,  said,  the  defendant  having  confided  to  W-  the  power  of  making  the  con- 
tract, confided  to  him,  of  consequence,  the  power  of  furnishing  evidence  of  the  contract, 
(Meade  v.  M'Dowell,  5  Bin.  195.)  But  note ;  this  is  more  like  the  case  of  principal 
and  surety,  than  principal  and  agent  Both  parties  seem  to  have  been  liable ;  the  de- 
fendant as  sure^,  on  his  letter  of  credit,  and  the  purchaser  as  a  principal.  (Ante, 
note  1 78.)  Accordingly  it  is  said,  the  letters  of  an  agent  cannot  be  received  in  evidence 
to  prove  facts  stated  in  them.  He  is  a  competent  witness,  and  should  be  sworn  to 
prove  these.  But  his  letters  may  be  received  to  show  what  facts  he  has  stated  in  the 
course  of  his  business  as  agent,  in  order  to  explain  upon  what  motives  and  principles 
the  party  receiving  them  acted ;  though  the  feels  stated  must  be  proved  otheiwise. 
(Blight  T.  Ashley,  Peters'  C.  C.  Rep.  15, 31,  per  Washington,  J.) 

In  assumpsit  for  money  had  and  received,  the  plaintiff  offered  in  evidence  what  the 
defendant's  agent  who  received  the  money,  said.  Curia.  <^  What  he  said  and  did  in 
that  transaction  is  the  same  as  said  and  done  by  the  defendant'^  (Perkins  v.  Bumet,  8 
Root,  80.)  To  repel  a  plea  of  usury  to  a  promissoiy  note,  the  plaintiff  offered  to  ahow 
what  the  defendant's  son  had  said  while  acting  as  agent  in  rehitwn  to  the  tranaaetion 
in  question.    Hald  admiBsible.    (Mather  v.  Phelps,  id.  160.)    So  an  entry  of  deposit 
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hf  the  agent  of  a  bank  ia  a  bank  book  aocompanyuig  the  depodt,  is  a  conclusive  ad-. 
nanion  against  the  bank;  otherwise,  if  made  afterwards.    (Manhattan  Co.  v.  Lydig, 
4  John.  Rep.  989.)    So  the  entry  in  the  bank  book  of  a  dealer,  of  the  amount  of  his 
deposit,  made  by  a  teller  or  clerk  of  the  bank,  is  an  entry  by  the  bank  agent.    He  is 
not  the  agent  rfthe  dealer^  and  a  mistake  may  be  shewn  by  the  latter.    (Mech^ics' 
and  Fanners'  Bank  in  the  city  of  Albany  v.  Smith,  19  John.  Rep.  1 15.)    Accordingly, 
in  assumpsit  tor  the  price  of  hides  sdd  by  a  butcher,  against  the  proprietors  of  a  tan 
yard,  their  general  manager  of  the  yard,  who  had  power  to  buy  hides  and  sell  leather, 
^ve  the  plaintiff  three  certificates  of  difierent  dates ;  one  that  $1640,75  was  due  tlie 
idaiDtiff on  settlement;  one  that  9S843,25,  and  another  that  $1397,30  worth  of  hides 
had  been  received  by  him  from  such  a  day  to  such  a  day,,  mentioning  the  time  in  each 
certificate;  and  signed  his  name.   And  these  certificates  were  held  admissible  to  charge 
the  defendants.  Marshall,  Ch.  J.,  said  the  proprietors  themselves  might  have  given  such 
papers ;  and  their  general  manager  had  the  same  power ;  and  the  court  held  all  the  papers 
receivable  in  evidence  against  the  defendants,  including  that  which  certified  the  settie- 
ment  or  balance  struck.   (Barry  v.  Foyles,  1  Pet.  S.  C.  Rep.  911;  and  see  Rawson  v.  Ad- 
ams, 1 7  John.  R.  130.)  So  to  prove  a  loss  on  an  adventure  shipped  to  N.  York,  the  account 
of  sales  by  the  factor  was  received  in  evidence  on  proving  his  signature  to  the  account. 
(Rich  V.  Bcoadfield,  1  DalL  16.)  And  semb.  the  log  hook  of  a  ship  is  evidence  for  (of  course 
it  is  so  against)  the  oyrner ;  but  it  must  be  proved  to  have  been  regularly  made.  Proof  of 
the  mate's  hand  writing  in  many  parts,  and  that  a  sailor  saw  him  writing  "  Log  book  of 
the  Ij^dia^  (the  name  of  the  ship,)  during  the  voyage,  held  not  enough.    (U.  States 
V.  Mitchell,  3  Wash.  C.  C.  Rep.  478.)    Such  strict  proof  would  of  course  not  be  ne- 
cessary, where  it  is  used  against  the  owner*    So  the  declaration  of  a  sheriff  or  auction- 
eer as  to  what  properly  is  up  for  sale,  e.  g.,  whether  it  be  the  whole  farm,  or  only  a 
certain  parcel  of  i^  is  admissible.    (Wright's  Lessee  v.  Deklyne,  1  Pet.  C.  C.  Rep. 
199,  901, 304.)    And  in  assumpsit  for  ten  kegs  of  dollars,  against  a  bank,  the  plaintiff 
proved  that  the  kegs,  being  brought  to  the  bank  against  the  plaintiff's  will,  were  paid 
out  for  the  debts  of  the  bank  by  direction  of  A.  and  B.,  president  and  cashier  pro  tempore* 
And  tUs  was  held  admissible,  though  H.  and  B.  were  both  within  reach  of  a  subpoena ; 
because  a  president  and  cashier  of  a  bank  may  direct  money  in  the  bank  to  be  paid  out 
for  the  debts  of  the  institutbn.  But  the  subsequent  admission  of  the  president  as  to  a  bag 
of  dollars  which  had  been  brought  into  the  bank  and  converted  by  a  stockholder,  that 
this  was  the  plaintiff's  property,  was  held  inadmissible^  (The  City  Bank  of  Baltimore  v. 
Bateman,  7  HaT.  &  John.  1 04.)    So  on  a  libel  against  goods,  as  being  forfeited  by  ille- 
gal exportation,  in  a  trade  with  the  Indians,  the  declarations  and  acts  of  the  exporters' 
Bgent,  or  of  any  one  who  acted  in  conjunction  with  the  exporters  in  the  course  of  their 
barineas,  were  held  admissible  as  evidence  against  the  goods.    (American  Fur  Gomp. 
▼.  The  United  States,  3  Pet  S.  C.  Rep.  358.)    So  in  a  statute  proceeding,  to  recover 
for  tabor  done  on  the  respondent's  ship,  he  insisted  that  the  libellant  had  been  paid  by 
a  note  of  W.  &  C,  former  owners.    The  libellant  insisted  that  the  note  was  not  paid, 
but  renewed  and  discounted,  the  money  going  to  W.  and  C.    A  witness  for  the  libel- 
bnt  proved  that  W.  and  C.'s  clerk  came  to  tlie  libellant,  and  requested  him  to  renew 
li)e  note,  which  he  did.    Objected  that  this  was  hearsay ;  and  that  the  clerk  should  be 
Kwom  as  a  witness ;  but  the  objection  was  overruled.    The  court  say,  being  clerk  of 
W.  and  C,  he  was  their  agent;  and  his  sayings  and  doings  were  matters  of  fact. 


184  OfAdmiiBioMhy^aPartyiolkMSmt,orlnfhiiJlgaa.  [Ch.  5. 

f  (Ship  Portland  v.  Lewis,  8  Serg.  at  Rawie,  197,  DOS.)    And  tiiough  the  acta  of  m 
deputy  surveyor  in  surveying  state  lands  for  A.  cannot  be  given  in  evidence  for  him 
without  producing  the  public  authority  under  which  the  deputy  acted,  yet  the  unau- 
thorized act  of  the  deputy,  dons  or  attempted  by  the  procurement  of  A.,  may  be  given 
in  evidence  against  him.    (Unger  ▼.  Wiggins,  1  Rawte,  SSI.)    So  in  an^otkm  by  the 
owners  of  a  vessel  on  a  policy  of  insurance,  the  protest  of  the  master  and  marinera  is 
admisBible  evidence  for  the  ptaintift,  and  of  course  for  the  defendants.    (Miller  v. 
South  Carolina  Ins.  Comp.  3  BTGord,  8S6.    Campbell  v.  WilliamBon,  3  Bay,  3S7.) 
£•  g.,  as  to  the  cause  of  deviation,  or  the  seaworthiness  of  the  vessel    (id.  id.)  -  The 
plaintiff  made  an  agent  to  receive  certain  monies  collected  for  him  by  the  defendant. 
Held,  that  the  agent's  drafts  on,  and  receipts  to  the  defendant  for  the  money,  his  letters 
in  the  course  of  the  business,  to  the  defendant,  and  an  account  and  balance  stnick  be- 
tween them  in  respect  to  the  money ;  and  the  agent's  admission  of  payment  at  Ihe  time  of 
80  settling,  were  aO  evidence  for  the  defendant.  The  agent  need  not  be  made  a  witness  by 
him.  (Thallhimer  v.  Brinckerhofi;  6  Cowen's  Rep.  90, 99, 100;  and  see  Sherman  v.  Cros* 
by,  1 1  John.  R.  70.)  So  a  letter  from  the  debtor's  agent  (authorized  to  do  the  act)  direct- 
ing the  creditor  on  which  of  several  debts  to  apply  certain  moneys  paid,  were  held  adnns- 
sible  to  prove  the  application  of  the  payment  (MitcheD  v.  DaO,  3  Har.  &  GiD,  169, 170.) 
The  party  had  empbyed  Fitch  as  agent  to  sell  for  him  a  quantity  of  barilla,  who  sold  part 
to  the  defendant,  who  gave  his  note.  The  barilla  was  in  truth  worth  nothing ;  and  in  an  ac- 
tion on  the  note,  the  defence  being  that  there  vras  fivud,  the  defendant  proved  the  dec- 
larations of  Fitch  in  respect  to  the  quality  of  the  remaining  quantity  on  hand,  afler  the 
sale  to  the  defendant    The  court  thought  that  as  Fitch  was  agent  for  selling  the 
whole,  his  declarations,  while  engaged  in  that  agency,  were  admissible  against  the 
plaintiffl    But  the  cause  went  off  mainly  on  another  point  (Welch  v.  Carter,  1  Wend. 
Rep.  185, 190,  191.)    In  an  action  for  money  had  and  received,  it  appeared  ttiat  the 
defendants'  agents  had  direbtions  to  receive  the  money  and  remit  it  to  the  defendants. 
A  letter  from  the  agents  admitting  they  had  received  it,  that  letter  being  answered  by 
one  from  the  defendants,  was  therefore  received  in  evidence  against  the  defendants  as 
a  declaration  made  in  the  course  of  their  business  as  agents.    The  object  of  the  letter 
was  to  show  the  money  to  be  in  the  hands  of  the  defendants'  agent    (Coates  ▼.  Bain- 
bridge,  5  Bing.  58.    S  Moore  &  Payne,  149,  S.  C.)    In  assumpsit  on  a  promise  to  re-  - 
move  certain  mud  which  the  defendant's  foreman  had  asked  leave  to  throw  on  Ae 
plaintiff's  land,  on  cleansing  a  stream  for  the  benefit  of  the  defendant's  nuU,  the  i^ain- 
tiff  offered  to  prove  what  the  defendant's  clerk  in  his  counting  house,  and  who  also  had 
the  internal  management  of  the  mill,  had  directed  the  foreman  as  to  cleaning  the  stxeam 
and  taking  away  the  mud.    Held  inadmissible.    The  act  of  throwing  out  the  mud 
was  not  within  the  ordinary  business  of  the  defendant  as  a  miller;  and  the  cleric  who 
managed  the  mill  could  not,  therefore,  interfere.    Suppose,  said  Best,  C.  J.,  the  de- 
fendant's bouse  had  been  out  of  repair,  the  repairing  would  not  come  within  the  busi- 
ness of  the  clerk  as  agent  in  the  counting  room.    (Schumack  v.  Lock,  10  Moore,  S9.) 
The  acknowledgment  of  the  cashier  of  a  bank,  that  a  note  had  been  paid,  was  received, 
and  held,  prima  facie,  evidence  against  the  bank.    (State  Bank  v.  Willson,  1  Oev. 
484.)    So  where  the  wife  of  the  plaintiff,  who  was  shown  to  be  the  plaintiff's  agent  fbr 
the  purpose,  declared  that  the  demand  in  question  had  been  sold  by  her  to  F.,  this  was 
held  admissible  as  evidence  against  the  plaintiff;  and  that  any  one  might  safely  treat 
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\nth  F.  concertuBg  it    (Curtis  v.  Ingham,  ft  Verm.  Rep.  ^7,  389 ;)  note,  the  plain- 
tiff had  leA  the  state,  kaving  tlie  whole  control  of  this  business  with  his  wile.    See 
ante,  note  16Q.     On  trying  a  claim  as  informer  against  the  U.  S.  collector,  for  the  pro- 
ceeds of  goods  informed  against,  the  admsssions  pf  his  deputy  while  engaged  in  the 
«eiztire  and  securing  the  property  are  admissible  against  the  collector,  as  to  the  fact  of 
the  claimant  being  the  real  informer ;  but  not  afler  the  goods  are  secured  in  the  store, 
or  the  transaction  otherwise  closed  hj  him.    In  the  first  case,  they  are  a  part  of  the 
ret  gesiw,  in  the  last  not.    (Westcott  v.  Bradford,  4  Wash.  C.  C.  Rep.  493,  499  to 
501.}    An  attorney  general  has  power  to  make  admissions  fiivorable  to  the  accused. 
(State  V.  Fields,  Peck,*  140.)    And  the  declarations  of  a  surveyor  authorized  by  the 
^owner  of  land  to  survey  and  lay  out  a  town,  made  in  reference  to  matters  chiefly  with- 
in the  scope  of  his  powers,  and  while  he  is  acting  in  his  agency,  are  evidence  against 
the  owner  and  hisgnmtees.     (Barclay  v.  Howell's  lessee,  6  Pet  S.  C.  Rep.  498.    M'- 
Connick  v.  Barnum,  10  Wend.  Rep.  104,  S.  P.)    In  the  latter  case  the  surveyor  was 
-dead,  but  this  was  not  re&ed  upon.    His  declaration  was  considered  within  the  scope 
of  his  power,  which  was  to  make  a  survey  and  allotment  for  the  owner,  &ough  made 
.just  after  the  close  of  his  survey.    But  see  Meredith  v.  Kennedy,  Litt  Sel.  Cas.  516, 
517,  518,  stated  also  infra,  which  holds  that  such  subsequent  declarations  cannot  be 
received.    The  declarations  of  tlie  defendant's  supercargo,  made  while  sailing,  that  the    / 
deviation  of  the  vessel  from  the  voyage  described  in  the  charter  party,  was  by  his,  the 
Burpercargo's  direction,  were  received  in  evidence  against  the  defendant.    (Higgins  v. 
Soknnan,  2  Hall's  Rep.  N.  Y.  C.  P.  482,  487,  8.)    The  defendant  gave  a  written  or- 
der on  the  plaintiff  in  favor  of  S.,  stating  that  S.  wished  to  trade  with  the  plaintiff  fi>r 
hides,  to  the  amount  of  80  or  100  doHars,  and  tliat  the  defendant  would  be  responsible 
£>r  the  engagements  of  S.,  and  S.  endorsed  on  tlie  order  a  receipt  ibr  the  hides,  ^' to  the 
amount  of  100  dollars,"  &c.  held,  that  the  receipt  so  endorsed  was  prima  facie  evidence 
t>f  the  delivery  of  the  hides  pursuant  to  the  order.    The  court  say  that  S.  was  the  de- 
fendant's agent,  having  authority  to  receive ;  and  the  receipt  was  liis  act  as  agent. 
(Rawson  v.  Adams,  17  John.  Rep.  130.) 

Secondly,  we  are  to  present  the  cases  where  the  declarations  or  statements  proposed 
to  be  proved  are  beyond  the  scope  of  the  agent's  authority ;  in  which  case  they  are 
not  evidence  to  affect  his  principal,  farther  than  any  mere  naked  assertion,  though  they 
regard  acts  which  were  within  his  authority.  (Per  Cheves,  J.,  in  State  Bank  v.  John- 
son, 1  Rep.  Const.  Ct.  409.  Blight  v.  Ashley,  Pet  C.  C.  Rep.  15,  31.  Webb  v.  Al- 
exander, 7  Wend.  Rep.  381, 383, 386.  Per  M'Lean,  J.,  in  Barclay  v.  Howell's  lessee, 
6  Pet  S.  (X  Repb  504.)  And  this,  though  they  are  contained  in  the  agent's  sworn  an- 
awer  to  a  bill  in  chancery.  (Leeds  v.  The  Marine  Ins.  Co.  of  Alexandria,  3  Wheat  880.) 

In  assumpsit  for  work  and  labor,  the  plaintiff  was  allowed  to  prove  by  D.  the  decla- 
ration of  the  defendant's  agent  concerning  buildings  erected  by  the  plaintiff  on  the  &rm 
of  a  third  person,  with  whom  it  did  not  appear  the  defendant  had  any  connection. 
This  was  left  to  the  jury  with  instructions,  that  if  they  believed  D.,  they  should  find 
C>r  the  plaintiff.  Held  erroneous  ;  for  no  connection  was  shown  between  the  de- 
fendant and  the  third  person.  (Irvme  v.  BuGkak)e,  13  Serg.  &  Rawle,  85.)  The 
defendant,  by  F.,  his  agent,  purchased  certain  trees  of  the  plaintiff's  intestate. 
Held,  that  a  subsequent  written  account  made  by  F.,  of  the  timber  cut  under  F's  di- 
rections, fer  the  defendant  was  not  admissible  in  evidence  against  him.    (Pasteur  v« 
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Pariser,  8  Rand.  458.)  So  in  assumpsit  for  the  price  of  pig  iron,  the  delivery  was  sougiit 
to  be  proved  by  the  certificate  of  the  defendant's  clerk,  dated  Nov.  1815,  that  the  quan- 
tity of  pig  iron  delivered  to  him  by  the  plaintiff  in  October  and  l*fovemfaer,  1814,  was 
■0  much.  Held  inadmissible,  it  being  of  a  past  transaction,  and  not  a  receipt  given  fft 
the  time,  which,  semble,  would  have  been  evidence.  The  plaintiff  should  have  swoni 
the  derk  as  a  witness.  (Glasser  v.  Reno,  6  Serg.  &  Rawle,  306, 307.)  Again ;  in  an 
action  lor  money  had  and  received,  the  claim  arose  from  the  defendant  having  receiv* 
ed  money  from  the  treasury  for  certain  rations  furnished  to  the  army  by  one  Bradshaw. 
The  [^ntiffi  claimed  that  Bradshaw,  now  deceased,  was  their  agent  in  furnishing  the 
rations ;  and  the  defendant  that  he  was  his  agent  in  furnishing  tiiem.  The  defendants 
offered  in  evidence  a  written  statement  offsets  by  Bradshaw  respecting  the  matter  in 
controversy,  made  to  be  submitted  to  referees  in  a  controversy  between  himself  and  one 
Duncan.  Held  inadmissible.  The  plaintiflb  then  offered  in  evidence  Bradshaw's  let- 
ter denying  that  the  defendant  had  supplied  the  rations ;  but  this  was  in  answer  to  cer^ 
tain  declaratioDS  of  his  to  the  contrary,  which  the  defendants  had  given  in  evidence. 
Held  admissible  <mly  in  this  point  of  view ;  but  not  as  proof  of  an  independent  fact. 
(Tumbull  et  aL  V.  Oliara,  4  Yeates,  446,  453,  S.)  Quere.  Action  for  money  paid 
as  a  premium  in  efiecting  an  insurance  for  the  defendant  W.,  as  the  defendant's 
agent,  requested  the  plaintiff  to  insure,  and  gave  to  the  plaintiff  his  (W.'s)  own  note, 
but  feiled.  The  plaintiff  offered  to  prove  the  subsequent  declarations  of  W.,  that  the 
defendant  would  pay  the  debt  Held  inadmissiUe.  The  reason  given  is,  that  W. 
was  agent  only  to  effect  the  policy ;  not  to  bind  the  defendant  by  a  subsequent  promise 
to  pay.  (MiUick  v.  Peterson,  3  Wash.  G.  C.  Rep.  31.)  In  ejectment  founded  on  an 
entiy  and  survey,  the  admission  of  the  plaintiff's  agents  and  surveyors,  that  they  had 
agreed  to  a  survey  which  should  not  interfere  with  the  defendants,  were  held  inadmis- 
■ible  against  the  plaintiff,  not  being  made  in  the  course  of  their  acts  as  agents ;  but  after- 
wards. (Meredith  V.  Kennedy,  LittSel.  Gas.  516, 517, 518.)  Quere.  See  M'Gormiick  v. 
Bamum,  10  Wend.  104,  and  Barclay  v.  Howell's  lessee,  6  Pet  498,  both  cited  supra.) 
But  in  the  N.  Y.  case  the  surveyor  was  dead,  and  it  was  a  declaration  as  to  boundaries, 
and  in  the  case  from  Peters,  the  declarations  of  the  surveyor  were  while  he  was  acting 
as  such.  In  trover  against  four,  two  of  them  owners,  and  two  agents  of  the  owners  in 
managing  a  ware  house.  The  two  agents  admitted  that  they  had,  by  the  ownere'  or- 
ders converted  the  j^aintiff^s  whiskey  which  was  at  the  warehouse.  Held  inadmissi- 
ble, as  the  admissions  were  not  at  the  time  of  their  doing  the  acts  complained  of.  (Rob- 
erts, &c  V.  Burks,  Litt  Sel.  Gas.  411.)  The  plaintiff  appointed  an  agent  to  settle 
with  and  receive  money  from  the  defendant  for  a  debt  The  defendant,  to  prove  a 
settlement  and  payment  between  him  and  the  agent,  offered  in  evidence  an  account 
current,  to  which  the  agent  had  made  an  affidavit  Held  inadmissible,  it  being  the 
admission  of  past  acts  of  the  agent,  and  the  admission  not  within  the  scope  of  his  au- 
thority. (Thallhimer  v.  Brinckerhoff,  4  Wend.  Rep.  894.)  So  the  declarations  of 
one  who  had  been  an  agent  to  make  a  contract,  a(\er  he  had  made  it,  thou^  he  was 
stiU  agent  to  make  like  contracts  for  the  same  parly,  were  held  inadmissible  to  afiect 
his  principal  in  respect  to  the  terms  or  construction  of  the  former  contract ;  for  such 
were  not  part  of  tlie  res  gesta.  (Haven  v.  Brown,  7  Greenl.  431.)  So  the  declarations 
of  an  agent,  that  he  had  given  license  to  enter  and  cut  timber,  are  not  admissible 
against  bis  principal ;  being  an  admission  of  what  was  past     (Hubbard  v.  £hner,  7 
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WencL  Rep.  446, 448.)  The  maker  gave  a  propoeition  for  time  on  his  note  at  tiie 
bank  to  the  cashier}  who,*ae  he  promised,  submitted  the  proposition  to  the  directors ; 
and  came  and  told  the  maker  that  the  proposition  had  been  accepted.  It  was  proposed 
to  give  this  in  evidence  against  the  bank,  the  cashier  being  their  general  agent,  which 
hci  was  admitted.  But  held,  that  notwithstanding,  this  information  was  not  a  part  of  the 
re$  g€9ta.  He  did  not  himself  make  the  contract  for  time ;  it  was  made  by  the  diree- 
loiB.  He  merely  carried  the  proposal  and  brought  back  the  answer ;  and  Uie  informa- 
tion being  but  hearsay,  held,  the  agent  must  be  sworn*  (Graflon  Bank  v.  Woodward, 
5  N.  H.  Rep.  SOI,  808,  9.)  An  agent  appointed  to  superintend  the  execution  of  a  sur'> 
vey  in  a  suit  in  chancery,  has  no  authority  to  admit  the  notoriety  of  any  object  whose 
notoriety  may  be  material  in  the  cause.  (Robinson  v.  Morgan,  Litt  Sel.  Gas.  56.)  In 
detinue  for  the  plaintiff's  goods,  pawned  without  his  authoriQr  to  the  defendant,  a  pawnr 
broker,  the  only  evidence  to  charge  the  defendant  with  possession,  was  the  adminioa 
of  the  defendant's  shopman,  made  at  the  house  of  the  plaintiff's  attorney.  And  Tin- 
dal,  C.  J.,  delivering  the  opinion  of  the  court,  said,  if  the  transaction  had  been  one  in 
the  ordinary  trade  and  biisiness  of  the  defendant  as  a  pawnbroker,  in  which  trade  the 
shopman  was  his  agent  or  servant,  a  declaration  that  his  master  had  received  the  goods 
might  probably  have  been  evidence ;  as  it  might  be  held  within  the  scope  of  the  shop* 
man's  authority  to  give  an  answer  to  an  inquiry  made  by  any  person  interested  in 
goods  deposited  with  the  pawnbroker.  But  he  said  this  deposit  was  on  an  ordinaiy 
loan  at  5  per  cent,  out  of  his  line  as  pawnbroker,  a  ease  in  respect  to  wliich  the  shop- 
man had  no  authority.  The  court  recognize  Fairlie  v.  Hastings,  cited  in  the  text,  as 
the  true  and  leading  authority ;  and  manifest  a  great  reluctance  to  open  the  door  for 
agents'  deckirations  b^ond  what  the  cases  have  already  done.  (Garth  v.  Howard,  d 
Bing.  451.) 

It  is  proper  to  remark,  that  the  case  of  Fairiie  and  Hastings,  as  may  be  aeen  by  die 
text,  p.  101,  S,  was  the  admission  of  a  speciid  agent,  the  agent  for  a  single  purpose,  to 
keep  a  paper.  Had  the  agency  been  general,  that  is,  an  agency  arising  from  a  multi- 
tude of  instances,  (15  East,  406,)  we  cannot  say  what  the  Master  of  the  Rolls  would 
have  thougjht  of  it  Most  of  the  cases  above  cited  make  no  distinction  between  the  ad- 
BBiSBions  of  a  general  and  special  agent  But  it  will  be  seen  by  several  of  them  that  the 
powers  of  a  general  agent  to  make  admisswns,  while  the  agency  continues,  are  put  on 
the  same  looting  as  the  power  of  the  principal.  Such  are  the  cases  of  Barry  v.  Foylea, 
State  Bank  v.  Wilson,  and  Curtis  v.  Ingham,  cited  supra ;  and  such  too  are  the  cases 
of  Biott  V.  Kip,  10  John.  Rep.  478,  and  Wheeler  v,Iftmbrigbt,  9  Serg.  &  Rawle,  590, 
S96,  7,  also  cited  post,  note  190 ;  while  in  Th0  City  Bank  of  Baltimore  v.  Bateman, 
Westcott  V.  Bradford,  Glasser  v.  %eiu>,  and  Roberts  v.  Burtis,  supra,  the  powers  of  a 
general  agent  are  tied  down  to  admissions  which  are  literally  cotemporaneous  with  the 
act  of  agem^,  like  those  of  a  special  agent 

There  is  certainly  an  appearance  of  incongruity  between  these  sets  of  cases.  In 
Rnglan^l  the  admi8sk)n  of  a  general  agent  concerning  the  business  entrusted  to  hino, 
has,  in  several  cases,  been  allowed  to  be  equivalent  to  the  acknowledgment  of  the  prin- 
cipaL  (Burt  v.  Pahner,  5  Esp.  Rep.  145.  Palethorp  v.  Furnish, «  Esp.  Rep.  511,  note.) 

A  remarkable  exception  to  the  doctrine  of  Fairlie  and  Hastings  was  allowed  in  Green- 
wood V.  Curtis,  (6  Mass.  Rep.  358.)  The  action  was  on  a  note  payable  in  slaves  on 
demand,  upon  the  coast  of  Afiica.    The  agent  who  made  the  demand  there 
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dead,  his  letter  was  received  to  prove  it  This  was  placed  on  the  ground  that  he  acted 
in  a  country  destitute  of  civil  government,  without  officers  qualified  to  take  and  certify 
proofs ;  and  no  cause  being  then  pending,  it  could  not  be  expected  the  agent  would 
take  witli  him  a  dedmiiu  pottstatem. 


NOTE  183— p.  10$. 


Scott  v.  Crane,  1  Conn.  Rep.  355.    But  the  proposition  that  the  agency  must  be 
proved  before  the  agent's  admission  can  be  received,  was  taken  with  some  qualifica- 
tion in  the  two  folbwing  cases.    In  the  first  it  was  declared  that  where  the  proof  of 
agency  is  doubtful,  it  may,  with  tlie  agent's  act  or  declaration,  be  submitted  to  the  juiy 
to  adopi  or  reject  his  act  or  declaration,  as  they  shall  find  the  fact  oi*  agency  or  not. 
The  plaintiff,  to  chai^  the  defendant  as  a  party  to  a  receipt  given  by  M.,  proved  by 
H.  that  M.  had  in  the  same  year  with  the  date  of  the  receipt  and  the  next  year,  done 
business  as  agent  of  the  defendant,  with  H. ;  and  that  two  years  afler  the  receipt,  the 
defendant  said  M.  was  his  agent,  and  did  business  for  him ;  and  the  court  charged  the 
jury  that  if  they  believed  what  was  sworn  by  H.,  they  should  find  against  the  defend- 
ant   Held,  that  it  was  wrongly  lefl  to  the  jury ;  that  it  should  have  been  put  to  them 
to  find  the  agency  or  not,  instead  of  inquiring  simply  whether  the  testimony  was  true. 
(Irvine  v.  Buckak)e,  IS  Serg.  &  Rawle,  35.)    In  the  other  case  the  plaintiff  wrote  two 
letters  to  the  defendant,  demanding  a  debt,  which  were  unanswered.    He  then  wrote 
to  K.  as  the  defendant's  agent,  who  answered  the  letters,  and  paid  part    Some  time 
afVer,  the  plaintiff  wrote  again  to  K.,  who  promised  to  pay  the  residue.    Lord  Tenter- 
den  said  there  was  clear  evidence  that  K.  was  the  defendant's  agent  at  one  time,  and 
be  put  it  to  the  jury  on  the  whole  evidence  whether  he  did  not  continue  so.    (Roberta 
▼.  Gresley,  3  Carr.  &  Payne,  380.) 


NOTE  184— p.  104. 


The  defendant,  as  alleged,  autliorized  his  agent  C.  to  guaranty  in  the  defendant's 
name  two  promissory  notes  iiMule  by  G.  to  the  plaintiffs,  for  premiums  of  insurance. 
Held,  that  letters  which  passed  between  the  defendant  and  C,  the  defendant  and  G., 
and  even  between  G.  and  C,  in  respect  to  tVu-  cause^consideration,  and  fact  of  the  au- 
thority to  guaranty,  were  admissible  to  prove  C.'s  authorily.  The  court  say  it  is  the 
transaction  itself;  the  re»  geita^  (New  England  Marine  Ins.  Co.  v.  De  Wolf,  8  Pick. 
«S«,  62.) 

Two  letters  of  the  defendant  to  the  plaintiff  respecting  an  arbitration  pending  be- 
tween them,  said,  (one  of  them)  "Hancock  is  in  possession  of  my  sentiments,  and  will 
attend ;"  (another,)  »*  I  have  written  to  my  friend,  Mr,  Hancock,  on  the  same  subject, 
and  refer  you  to  him  thereon."  Held,  that  this  proved  Hancock's  authority  to  speak 
on  the  subject  of  the  arbitration,  and  before  the  arbitrators,  for  tlie  defendant ;  and  his 
admissions  there  were  received  as  evidence  against  the  defendant  (Hood  v.  Reeve^ 
8  Carr.  &  Payne,  632.) 
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In  aflsumpsit  the  defendant  proved  that  the  p]ah)t.iii'  adinitti^d  that  his  wife  Iiad  a 
power  of  attorney  from  him  to  settle  or  dispose  of  the  demand.  Held,  sufficient  proof 
ofan  agency  in  the  wife.  And  it  was  said,  though  the  declaration  had  heen  of  a  writ* 
ten  power,  it  was  admissible,  without  notice  to  produce  it.  But  of  this  last,  quere. 
(Curtis  V.  In^am,  3  Verm.  Rep.  ^7,  S89.) 

A  party  appeared  in  court  to  defend  another  who  had  trespassed  on  lands  for  the 
party's  benefit.  Held,  that  he  thus  made  the  trespasser  his  agent,  adopted  his  acts, 
and  evidence  against  the  trespasser  was  thus  made%vidence  against  him  as  principal. 
(Thompson  v.  Chauveau,  7  Mart  Lou.  Rep.  N.  S.  331,  3.) 


NOTE  185— p.  104. 


See  ante,  note  89  to  p.  5S,  of  the  text,  and  the  authorities  there  cited,  as  to  the 
competency  ofan  agent  to  testify.  A  singular  strictness  seems  to  prevail  in  Pennsyl- 
vania, as  to  the  competency  of  an  agent  to  prove  liis  authority  in  certain  cases.  It 
has  there  been  repeatedly  decided  that  an  agent  is  incompetent  to  prove  his  own  au^ 
tiiority  to  sell  lands,  even  if  his  written  power  be  lost ;  but  the  power  must  be  proved 
by  other  witnesses,  and  then  he  may  be  allowed  to  shew  how  he  had  executed  his  in- 
atructioos.  (Nicholson's  lessee  v.  Mifflin,  2  Dall.  246.  2  Yeates,  38,  and  the  cases 
there  cited.  Meredith's  lessee  v.  Macoss,  1  Yeates,  300.)  But  the  mere  loss  of  the 
power  may  be  shown  by  the  agent,  though  he  is  inadmissible  to  prove  the  contents. 
(Mereditii's  lessee  v.  Macoss,  1  Yeates,  200.)  And  a  factor  may,  in  some  instances, 
at  least,  prove  his  own  authority.    (Said  in  Right's  lessee  v.  Mifflin,  2  Yeates,  38.) 


NOTE  186— p.  104. 
James'  lessee  v.  Gordon,  1  Wash.  C.  C.  Rep.  333,  335,  S.  P. 


NOTE  187— p.  105. 


Neither  the  deelaratimis  of  a  man  nor  his  acts  can  be  given  m  evidence  to  prove 
that  he  is  the  agent  of  another.  (Scott  v.  Crane,  1  Conn.  Rep.  255.  Plumsted's  lea- 
see ▼.  Rudebagfa,  1  Yeates,  502,  505.  James'  lessee  v.  Stookey,  1  Wash.  C.  C.  Rep. 
330.)  In  an  action  against  a  constable  for  not  delivering  up  goods  he  had  attached 
to  satisfy  the  plaintifi  's  execution,  he  offered  to  show  that  he  had  delivered  them  to  H., 
who  took  the  direction  of  the  suit  The  court  admitted  that  acts  or  concessions  of  an 
agent  are  binding  on  the  principal ;  but  said,  to  let  in  proof  of  them,  the  agency  must 
be  first  proved,  which  was  not  done  here.  (Scott  v.  Crane,  1  Conn.  Rep.  255.)  But 
in  order  to  prove  the  authority  of  an  agent  in  a  particular  transaction,  it  is  competent 
fixr  the  party,  under  certain  limitations,  to  give  evidence  of  his  conduct,  dealings  and 
declarations  in  other  cotemporaneous  affinrs  of  the  principal,  from  which  a  gsneral 
agency  might  be  inferred.   (Cobb  v.  Lunt,  4  Greenl.  508.) 
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In  assumpsit  for  a  merchant's  account,  to  show  payment,  the  defendant  proved  that 
L.  was  a  brother  in  law  of  one  of  the  plaintiff,  resided  near  him  in  the  same  city,  was 
oflen  at  the  plaintifis'  store,  and  was  in  habits  of  intimacy  with  them ;  and  then  Qfier" 
ed  his  receipt  for  money  on  their  account,  which  the  court  below  received.  Held  ex* 
roneous ;  for  the  above  facts  did  not  go  to  prove  an  agency.  (Worman  v.  Boyer,  14 
Serg.  &  Rawie,  212.) 

The  teller  or  clerk  in  a  bank,  making  an  entry  in  the  bank  book  of  a  customer,  is  th« 
agent  of  the  bank,  not  of  the  customer.  (Mech.  &  Farm.  Bank  v.  Smith,  19  John  Rep* 
115.)  The  acts  of  the  cashier  of  a  bank,  done  in  the  ordinary  course  of  businen  usu- 
ally confided  to  such  an  officer,  may  Avell  be  deemed  prima  facie  evidence  that  they  fell 
within  the  scope  of  his  duty.  (Said  by  Story,  J.  in  Fleckner  v.  U.  S.  Bank,  8  Wheat. 
S57.)  In  an  action  for  striking  the  defendant's  carriage  against  the  plaintififs  cart,*it 
was  held  that  what  any  one  (the  ladies  for  instance)  in  the  defendant's  carriage  an* 
swered,  on  inquiry  as  to  the  address  of  the  owner,  was  admissible  against  him ;  but 
not  a  statement  by  them  that  any  damage  done  would  be  paid  for.  (Beaman  v.  AUice, 
4  Can*.  &  Payne,  585.)  An  alteration  having  been  made  in  the  plaintiiflfs  pass  book 
by  some  person  at  his  bankers',  he  inquired  there  why  it  was  done,  and  received  an 
answer  from  a  person  acting  in  tlie  banking  lM>u9e  as  a  clerk ;  and  he  ofiered  this  in 
evidence  against  tlie  bankers.  Held  admissible.  (Price  v.  Marsh,  1  Carr.  &  Payne, 
60.  And  vid.  Barrett  v.  Deere,  1  Mood.  &  Malk.  200.  WilmoU  v.  Smith,  1  Mood. 
&  Malk.  238.)  In  case  against  a  corporation  for  injuring  the  plaintiff's  house  by  neg- 
ligently pulling  down  their  own,  a  letter  written  to  the  plaintiff  by  the  defendants'  sur- 
veyor, who  had  the  management  of  their  buildings,  is  to  be  presumed  to  have  been 
written  by  him  in  that  capacity,  and  is  therefore  evidence  against  the  corporation. 
(Peyton  v.  The  Governors  of  St.  Thomas'  Hospital,  3  Carr.  &  Payne,  363.)  So  the 
possession  of  a  merchant's  note  by  his  clerk,  the  note  being  drawn  in  the  usual  form  of 
a  note  for  discount  at  the  bank,  is  prima  facie  evidence  of  the  clerk's  authority  to  pro- 
cure it  to  be  endorsed  and  discounted.  (Ship  Portland  v.  Lewis,  2  Serg.  &  Rawle, 
197,  203.) 


NOTE  188— p.  106. 


Where  the  town  agents  of  the  defendant's  attorney  gave  an  admission  to  the  plain- 
tiff's attorney  that  the  printed  copy  of  a  private  act  of  parliament  should  be  receivable 
in  evidence  without  formal  proof;  held,  that  it  was  not  necessary  to  prove  the  hand- 
writing of  such  agents,  the  admission  having  been  made  bona  fide  and  under  the 
tion  of  the  defendant's  attorney.    (Truslove  v.  Burton,  9  Moote,  64.) 

As  to  the  powers  of  attorneys  or  counsel  to  make  admissions  in  the  cause, 
shall  tnnd  or  affect  their  client  on  other  occasions,  whether  such  adimsBinns  be  oral  or 
in  writing,  by  case,  bill  of  exceptions,  bill  of  particulars,  or  demurrer,  iee  the  pievi- 
Qus  note,  182,  at  the  introduction  of  the  first  subdivision  of  that  note. 
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NOTE  189— p.  106. 

If  the  client  be  not  present  when  the  admission  is  made  by  his  counsel  or  attorney, 
the  current  of  authority  would  seem  clearly  to  be  that  such  admission  cannot  be  u^d 
against  the  client  out  of  the  particular  cause.  We  had  occasion  to  cite  several  cases 
bearing  directly  and  indirectly  upon  this  question,  under  a  head  where  we  thought 
tiiey  more  properly  ranged  themselves,  viz.  the  extent  of  an  agent's  authority  to  make 
admissions  binding  upon  his  principal.  See  ante,  note  183,  at  the  introduction  of 
the  first  division  of  that  note,  for  the  cases  now  alluded  to.  We  there  also,  had  occa- 
sion to  notice  the  distinction  between  such  admissions  made  under  the  special  authori- 
ty of  the  attorney  or  counsel,  and  the  power  of  the  client  himself,  or  his  more  general 
agent,  while  engaged  in*  managing  the  cause.  See  post,  notes,  191, 193;  also  tl5, 
116  of  the  text,  and  note  333. 


NOTE  190— p.  106. 

In  an  action  against  the  sheriff  for  a  false  return,  admissions  by  his  deputy  were  al- 
lowed as  evidence  against  him ;  viz.  a  letter  from  him  to  the  plaintiff's  attorney  admit- 
ting that  he  received  an  execution  sent  to  him.  And  the  court  put  this  on  the  general 
ground  that  the  deputy  who  acts  is  the  real  defendant,  and  answerable  over  to  the 
sheri£  (Tyler  v.  Ulmer,  13  Mass.  Rep.  168.  Per  Marcy,  J.  in  Benjamin  v.  Smith, 
4  Wend.  334,  S.  P.)  In  Hecker  v.  Jarret,  (8  Bin.  404,)  the  admissions  of  the  deputy 
in  respect  to  the  legality  of  an  arrest  made  by  him,  on  which  it  was  sought  to  charge 
the  sherijS^  these  admissions  being  made  ftfter  the  deputy  had  taken  the  prisoner  to 
gad,  were  rejected  by  Brackenridge,  J.  at  nisi  prius ;  and  on  motion  for  a  new  trial, 
the  cause  went  off  on  other  grounds.  In  Mott  v.  Kip,  (10  John.  Rep.  478,)  the  su- 
preme court  of  New- York  held  that  the  admissions  of  the  deputy  to  tlie  plaintiff's  at- 
toiney  in  respect  to  the  business  in  progress,  are  admissible  to  affect  the  sheriff  if  made 
while  the  process  in  question  is  in  the  deputy's  hands  and  in  a  course  of  execution. 
The  admissions  are  then  to  be  taken  as  part  of  the  transaction,  as  the  acts  of  the  dep- 
uty, wljo  k  to  be  regarded  as  the  sheriff's  agent  In  this  case  the  admission  was  that 
the  deputy  had  suffered  a  voluntary  escape.  On  the  same  ground  an  admissbn  by 
Uie  deputy,  e.  g.  of  an  escape,  tliough  the  admission  be  made  after  the  return  day  of 
the  writ,  e.  g.  a  ca.  sa.,  if  while  it  is  in  his  hands,  is  admissible  as  evidence  against  the 
sfaeriC    (Wheeler  v.  Hambright,  9  Serg.  &  Rawle,  890.) 


NOTE  191— p.  107. 

The  caaes  cited  by  our  author  to  illustrate  the  doctrine  of  implied  or  virtual  admis- 
sbns,  are,  1 .  That  a  bankrupt  contesting  part  of  the  items  of  a  long  account  before  the 
commiBBiQDers,  which  contested  items  are  ticked  off  and  a  balance  struck,  may  be  used 
as  an  admiflBion  against  him  of  the  balance,  (3  Maul  &  Sel.  365 ;)  that  if  a  candidate 
use  hustings  erected  by  the  returning  officer,  a  promise  on  the  candidate's  part  will  be 
inferred,  to  contribute  to  the  expense  of  erecting  them,(l  Campb.318;)  thata  landk>i4 
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by  receiving  rent  waives  the  forfeiture  of  his  lease,  (3  Taunt  77 ;)  that  tiie  defendant's 
catalogue  of  sales  as  **  the  property  of  D.,^'  (the  plaintiff's  assignor)  <'  a  bankrupt,"  ad- 
mitted his  bankruptcy,  (1  Esp.  Rep.  S40,  1,  cited  16  £ast,  19S,)  and  that  a  Iandk>rd 
standing  by  without  objection,  and  seeing  his  tenant  make  alteratbns  beyond  his  right, 
is  evidencethat  the  landlord  means  to  be  bound  by  his  tenant's  acts.  (1  fisp.  Rep.  964.) 
The  object  of  this  note  shall  be  to  inquire  what  amounts  to  an  admission.  The 
doctrine  under  this  'head  most  familiar  with  the  legal  profession  is,  that  "  What  is 
asserted  in  the  presence  of  a  party  to  a  suit,  and  not  contradicted  by  him,  is  received 
as  evidence  against  him,  on  the  ground  that  his  silence  is  an  implied  admission  <^  the 
truth  of  what  was  said."  (Per  Buchanan,  J.  in  BattuTS  v.  Sellers,  5  Har.  &  Johd. 
119.)  Thus  a  cash  Stccount  shown  to  the  defendant,  and  not  objected  to  by  him,  was 
held  sufficient  evidence  of  his  admission  to  go  to  the  jury.  (Coe  v.  Hutton,  1  Serg.  & 
llawle,  598.)  Again,  on  motion  for  a  new  trial,  tlie  court  say,  by  Cheves,  J.  '^  In  this 
^t»8e,  it  was  averred  by  the  plaintiff  repeatedly,  in  the  hearing  of  the  defendant,  and  id 
conversations  addressed  particularly  to  him,  that  he  had  received  money  bek>nging  to 
the  intestate,  to  the  amount  of  3000  dollars ;  and  he  did  not  contradict  it.  If  there  had 
been  no  other  evidence  in  the  cause,  if  the  question  had  been  &irly  submitted  io  the 
jury,  (and  on  that  bead  there  is  no  complaint,)  I  should  have  been  at  a  kMS  to  say  on 
what  ground  fhe  verdict  should  have  been  set  aside.  If  it  had  been  for  two  thousand 
dollars,  I  cannot  say  it  ought  to  have  been  set  aside.  I  readily  admit  such  testimony 
may  be  equivocal,  and  should  sometimes  be  received  on  the  trial  with  cautious  and  re* 
luctant  credence ;  but  at  other  times  it  will  be  acknowledged  to  be  perfectly  satisfiuslo- 
ry.  The  discrimination  can  seldom  be  made  but  at  the  trial."  (Hendrickson,  admV, 
V.  MiUer,  1  Rep.  Const  Court,  396.)  The  defendants  bid  off  a  bale  of  broadcloth ; 
and  the  auctioneers  made  out  and  delivered  a  bill  of  parcels  to  them.  Held  thatstand-* 
ing  by  in  silence  and  seeing  their  names  placed  in  the  bill  as  purchasers,  was  an  assent 
that  the  auctioneers  had  autliority  to  place  it  there,  which  made  out  a  good  note  in 
writing,  within  the  statute  of  frauds.  (Batturs  v.  Sellers,  5  Har.  &  John.  117, 119*) 
Again,  that  a  purchaser  paid  jS50  to  the  seller,  saying,  "  this  is  the  amount  of  T.  Prati  ; 
it  is  mine  now,"  is  evidence  of  payment  in  full ;  that  not  being  contradicted.  (Vincent 
V.  Huff's  lessee,  8  Serg.  &  Rawle,  S81,  889.)  And  so  if  spoken  to  another  in  so  k)ud 
a  voice  as  to  make  it  quite  certain  that  the  receiver  heard  what  was  said,  (id.)  So  a 
man  being  called  by  and  answering  to  a  certain  name,  or  pleading  to  an  indictment  by 
a  certain  name,  is  evidence  against  him  that  the  name  pronounced  is  his  true  name« 
(State  V.  Rawls,  2  Nott  &  M'Cord,  381.)  The  plaintiff  was  present  on  a]^cationby 
the  defendant  to  a  judge  at  chambers,  to  be  discharged  on  common  bail  A  witness 
was  sworn,  who  died ;  and  what  he  said  was  proposed  to  be  proved  on  the  trial  of  the 
same  cause,  the  plaintiff  not  denying  at  the  hearing  what  the  witness  swore.  The 
court  received  it  as  they  would  any  other  statement  in  the  party's  presence,  not  deni- 
ed ;  saying  the  maxim,  qm  taeet  eonsentire  videtur^  applied.  (Jackson  v.  Winchester, 
2  Yeates,  529.)  Quere.  See  Rex  v.  Appleby,  and  Melen  v.  Andrews,  infra,  contra ,  and 
see  also  Hovey  v.  Hovey,  and  Martin  v.  Root,  infhi.  A  physician's  bill  for  atteodiiig 
a  sick  seaman  was  presented  to  the  master  of  the  ship,  who  made  no  objectkm  to  it 
This  was  held  evidence  against  the  master  in  an  action  to  recover  on  the  biU.  (M*- 
Bride's  ex'x  v.  Watts,  1  M'Cord,  884.)  So  where  one  asserted  the  tenns  of  a  eontnet 
between  him  and  A.,  to  the  latter,  who  did  not  contradict  them ;  held  proof  of  iSbe 
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tcrma  as  asserted;  (Wells  ▼.  Drayton,  1  Rep.  Const  Court,  111 ;)  and  the  jury  dc* 
{Muting  from  this  proof  in  the  absence  of  any  thing  to  contradict  it,  a  new  trial  was 
granted,    (id.) 

The  following  cases  will  shew  the  Qualifications  under  which  conversations  of  this 
kind  are  to  be  received. 

In  ejectment,  the  plaintiff  offered  to  show  that  the  defendant  was  along  as  chain 
bearer  for  a  juty  of  view  between  other  parties,  who  held  a  conversation  in  his  pres- 
ence relative  to  the  locality  of  the  tract  now  claimed  by  him.    Held  inadmissible.    The 
court  say  there  is  no  evidence  that  he* stood  so  near  as  of  necessity  to  hear  the  convei^ 
aation.    He  was  employed  in  a  business  which  required  all  his  attention.    The  reason 
why  this  species  of  evidence  is  given,  is  because  the  party,  by  hto^  silence,  is  supposed 
to  acquiesce*     Qui  taeet  consentire  tidetur.    That  presupposes  a  proposition  made  to 
him  which  he  is  bound  either  to  deny  or  admit    Such  evidence  ought  never  to  be  re- 
ceived unless  it  be  of  direct  declarations  which  naturally  call  for  contradiction ;  some 
assertion  made  to  a  man  wilh  respect  to  his  right,  which  hy  his  silence  he  acquiesces 
in.    (Moore  v.  Smith,  14  Serg.  &  Rawle,  S86,  393.)    So  on  the  qustion  whether  the 
defendant  had  notice  of  the  plaintiff's  claim  to  the  land  in  dispute,  the  defendant  prov- 
ed that  he  denied  notice  to  the  plaintiff;  who  did  not  say  he  had  any,  but  talked  of 
q;uieting  the  dispute.    The  court  said  this  should  not  be  received  as  evidence  that  the 
defendant  had  not  notice ;  as  the  plaintiff  being  desirous  to  quiet  the  dispute,  would  in 
all  probability  avoid  contradiction  and  iriteting  language.    (Rochester  v.  Anderson 
Litt  Sel.  Ca&  143, 145.)    The  prisoner  did  not  contradict  a  statement  made  by  the 
solicitor  for  the  prosecution,  before  the  examining  magistrate,  and  it  was  sought  to  be 
given  in  evidence  on  that  ground  as  an  admission  of  the  prisoner.    But  the  witness- 
called  to  prove  the  statement  saying  he  believed  it  was  taken  down  in  writing,  it  was 
not  received.    (Rex  v.  Hdllingshead,  4  Carr.  &  Payne,  242.)    On  this  case,  the  learn- 
ed reporters  suggest  that  the  testimony  would  not  be  admissible  in  any  form,  merely 
because  not  contradicted  by  the  prisoner,  no  inference  arising  from  his  silence  under 
the  circumstances ;  and  they  rely  on  Rex  v.  Appleby,  3  Stark.  N.  P.  Cas.  33,  and 
Melen  v.  Andrews,  I  Mood.  &  Malk,  336.    The  first  was  where  A.  &  B.  being  charg- 
ed with  a  joint  felony  before  a  magistrate,  A.,  on  his  examination  before  the  magis- 
trate, confessed  in  B.'s  presence  and  hearing  tliat  the  felony  was  joint  by  them,  which 
B.  did  not  contradict ;  yet,  held  not  admissible  against  B. ;  and  in  the  latter,  a  deposi- 
tion taken  before  a  magistrate  on  a  charge  against  A.,  where  A.  cross-examined  the 
witness,  but  did  not  contradict  what  he  said,  was  denied  in  evidence  against  A.     See 
also  Hovey  v.  Hovey,  and  Martin  v.  Root,  infra ;  also  post,  115  and  116  of  text,  and 
note  223.    In  trover  for  a  negro  boy,  the  plaintiff  offered  to  show  that  the  defend- 
ant being  applied  to,  lo  exchange  the  boy,  said  that  the  boy  belonged  to  the  plain- 
tiff, and  advised  him  to  apply  to  tlie  plaintiff,  which  he  did ;  and  the  plaintiff  re- 
plied that  he  would  not  make  the  exchange,  "  that  it  xeotdd  not  suit  him  to  exchange 
the  boy  for  a  fium."    The  court  rejected  this  response  as  inadmissible ;  for  it  could  not 
add  to  the  admission  of  the  defendant,  and  so  was  not  material ;  and  beside,  it  would 
be  aUowing  the  plaintiff  to  manufacture  testimony  for  himself.    (Talbot  v.  Talbot's 
Rep's,  2  J.  J.  Mar8h.*4, 5.) 

In  an  action  for  an  assault,  what  was  said  by  the  magistrate  to  the  plaintiff,  at  a 
previofus  investigation  of  the  circumstances  before  him,  is  not  admissible  for  the  defend- 
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ant,  unless  the  plaintiff  replied ;  and  per  Best,  Ch.  J.  on  the  question  as  to  what  the 
magistrate  said  heing  proposed :  '*  A  man  may  say,  *  This  is  impertinent  in  you.  I  wili 
not  answer  your  question.'  You  are  driving  at  the  opinion  of  the  magistrate,  whereas 
it  is  for  the  jury  to  form  their  opinion. "    (Child  v.  Grace,  2  Carr.  fit  Payne,  193.) 

If  it  he  douhtful  whether  the  party  heard  or  understood  the  proposition  to  wluch  his 
silent  assent  is  claimed,  the  juiy  may  determine  this.  Thus,  where  on  a  trial  for  an 
assault  and  hattery  on  F.,  a  female,  it  appeared  that  she  had  in  the  same  room  with 
the  defendant,  stated  her  case  sufficiently  loud  for  any  one  there  to  hear  it,  and  appeal- 
ed to  a  third  person  for  its  correctness,  who  said  it  was  correct ;  and  tlie  defendant  he- 
ing considerahly  intoxicated,  said  nothing  to  the  statement ;  held  it  was  right  to  receive 
tins  in  evidence  against  the  defendant,  putting  it  to  the  jury  whether  he  heard  and  as- 
sented to  what  F.  stated.    (State  v.  Perkins,  8  Hawks,  377.) 

Another  fruitful  ground  of  implied  admission  is,  tlie  receiving  an  account  current  of 
dealings  hetween  the  parties,  and  suffering  it  to  lie  without  ohjection.  The  doctrine 
of  this  and  the  like  cases  may  be  gathered  from  the  authorities  which  foUow. 

Per  Ld.  Hutchins :  "  Amongst  merchants,  it  is  looked  upon  as  the  allowance  of  an 
account  current,  if  the  merchant  that  receives  it  does  not  object  against  it  in  a  second' 
or  third  posL"    (Sherman  v.  Sherman,  2  Vem.  376.)    Again,  "  There  is  no  absolute 
necessity  that  an  account  should  be  signed  by  the  parties  who  have  mutual  dealings,  to 
make  it  a  stated  account.    Even  where  there  are  transactions,  suppose  between  a 
merchant  in  England  and  a  merchant  beyond  sea,  and  an  account  is  transmitted  here 
from  a  person  who  is  abroad,  it  is  not  the  signing  which  will  make  it  a  stated  account; 
but  the  person  to  whom  it  is  sent  keeping  it  by  him  for  any  length  of  time,  witliout 
making  any  objection,  shall  bind  him,  and  prevent  his  entering  into  an  open  account 
aflerwards."    (Per  Ld.  Hardwicke,  in  Willis  v.  Jernegan,  2  Atk.  252.)*    Again,  "  If 
one  merchant  send  an  account  current  to  another  in  a  different  country,  on  wliich  a 
balance  is  made  due  to  himself^  the  other  keeps  it  by  him  about  two  years  witliout  ob- 
jection, the  rule  of  this  court  and  of  merchants  is,  that  it  is  considered  as  a  stated  ac- 
count"   (Per  Ld.  Hardwicke,  in  Tickd  v.  Short,  2  Ves.  sen.  239.)    « It  has  been  of- 
ten held  that  if  a  party  receives  a  stated  account  from  abroad  and  keeps  it  by  him  for 
any  length  of  time,  (one  case  says  two  years,)  without  objection,  he  shall  be  bound  by 
it."    (Per  Kent,  Ch.  in  Murray  v.  Tdand,  3  John.  Ch.  Rep.  575.)    "  Wljen  one  mer- 
chant sends  an  account  current  to  another  residing  in  a  different  country,  between 
whom  tliere  are  mutual  dealings,  and  he  keeps  it  two  years  witliout  making  any  ob- 
jections, it  shall  be  deemed  a  stated  account ;  and  his  silence  and  acquiescence  shall 
bind  him,  at  least  so  far  as  to  cast  the  caim  probandi  on  him."    (Freeland  v.  Heron, 
7  Cranch's  Rep.  147,  151,  per.  cur.  by  Duvall,  J.)    In  an  action  in  behalf  of  the  con- 
signor against  the  consignee,  evidence  was  given  that  an  invoice  accompanied  the 
goods  and  remained  many  years  without  any  objection  being  made  by  the  latter ;  and 
Washington,  J.  held  this  to  be  evidence  that  all  the  articles  had  been  received  by  the 
consignee ;  there  being  no  proof  to  the  contrary.     (Field's  assignees  v.  Moulison,  2 
Wash.  C.  C.  Rep.  155.)    In  assumpsit,  the  question  was  whether  the  defendants  were 
dormant  partners  of  B.  &  A.    To  prove  this,  the  plaintiffs  offered  the  accounts  of 
B.  fie  A.,  rendered  by  them  to  the  defendants,  of  joint  purchases  of  goods.    These  ac- 
counts having  been  retained  by  the  defendants  without  objection,  the  court  held 
.them  admissible.    (Corps  v.  Robinson  et  al.,  2  Wash.  C.  C.  Rep.  388.) 
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But  this  doctrine  seems  not  in  practice  to  have  been  received  with  regard  to  state- 
ments in  writing,  other  than  accounts,  nor  in  apy  other  than  mercantile  dealings.     Ac- 
-cordingly,  in  assumpsit  for  money  had  and  received,  the  plaintiff  called  for  a  letter 
written  by  him  to  the  defendant,  and  ofiered  it  in  evidence.    He  said  certain  tilings 
were  stated  in  it  which  the  defendant  might  deny  by  answering  it ;  and  submitted 
that  it  was  evidence,  the  same  as  what  might  be  said  in  his  presence  and  not  contradict-" 
ed.    But  per  Ld.  Tenterden,C.  J.,  "  I  am  slow  to  admit  that    What  is  said  to  a 
man  before  his  face,  he  is  in  some  degree  called  on  to  contradict,  if  he  does  not  acqui- 
esce in  it ;  but  the  not  answering  a  letter  is  quite  different ;  and  it  is  too  much  to  say 
that  a  man  by  not  answering  a  letter  at  all  events,  admits  the  truth  of  the  statements 
that  the  letter  contains.    I  am  of  opinion  that  this  letter  cannot  be  read.    You  may 
have  that  single  line  read  in  wliich  the  plaintiff  makes  a  demand  of  a  certain  amount ; 
but  not  any  other  part  which  states  any  supposed  fact  or  fdcts."    (Fairlie  v.  Denton, 
8  Carr.  &  Payne,  103.    Anthoine  v.  Coit,  2  Hall's  Rep.  N.  Y.  C.  P.  40,  stated  ante, 
note  165,  S.  P.)    Again,  the  plaintiffs  gave  in  evidence  against  the  defendant  their 
written  statement  before  the  N.  Y.  Chamber  of  Commerce,  in  order  to  show  that  tlie 
defendant's  answer  contained  an  implied  admission  of  their  charge.  This  was  on  a  sub- 
mission of  their  dispute  to  the  chamber,  whose  practice  was  that  the  party's  answer 
should  not  be  required  until  afler  he  had  seen  the  claim  of  his  adversary.    But  held  in- 
admissible, because  no  direct  proof  was  given  that  he  had  seen  the  charge.    (La 
Farge  et  al.  v.  Kneeland,  7  Cowen's  Rep.  456,  459.)    Nor,  semble,  would  it  then  be 
admissible  except  to  explain  tlie  answer,    (id.) 

It  is  scarcely  necessary  to  observe,  that  where  the  party  himself  furnishes  an  ac- 
count making  against  him,  it  Is  very  satisfactory  evidence  as  an  admission.  Such  ac- 
count is  an  express  admission,  if  signed ;  and  where  it  was  not  signed,  yet  being 
proved  to  be  in  the  defendant's  hand  writing,  it  was  allowed  to  go  to  the  jury  against 
him.  (Jessup  v.  Cook,  1  Coxe,  434.)  So  any  paper  written  by  a  party  is  evidence 
against  him,  though  it  be  signed  by  a  third  person.  Best,  C.  J.  said  he  would  receive 
it  as  what  the  party  writing  it  had  said.  The  effect  was  another  thing.  (Alexander 
V.  Brown,  1  Carr.  &  Payfie,  288.) 

The  admission  of  the  party  is  of^en  implied  from  the  state  of  the  pleadings  in  the 
eause,  as  we  shall  see  more  at  large  in  the  next  note,  192,  and  when  we  come  to  treat 
of  the  rule  that  the  substance  of  the  issue  must  be  proved,  which  are  the  more  proper 
places  for  considering  the  effect  of  the  pleadings  in  working  a  confossion  or  denial.    In 
one  case  this  was  carried  so  fiir,  that  ^ing  to  trial  without  a  rejoinder  was  construed 
into  an  absolute  admission  of  the  facts  set  out  in  the  replication ;  and  a  verdict  for  the 
defendant  was  set  aside  on  this  ground,  though  the  attention  of  neither  judge  nor  jury 
was  called  to  the  omission  upon  the  trial.   (Porter's  adm'rs  v.  Keimt,  1  M'Cord,  205.) 
But  a  demurrer  or  plea  to  a  bill  in  equity  does  not  so  admit  the  facts  charged  in  it, 
as  to  be  evidence  against  the  defendant  in  a  future  action,  even  between  the  same  pa> 
ties,  for  the  party  may  still  answer ;  and  the  plea  merely  declines  to  answer.  (Tomp- 
kins V.  Ashby,  1  Mood.  &  Malk.  32,  3.) 

The  admission  of  the  party  is  oflen  implied  from  his  acts,  or  those  of  his  attorney  or 
counsel  in  the  cause,  before,  or  in  preparing  for  the  triali  or  from  his  or  their  conduct 
and  management  upon  the  trial. 
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Thus,  in  an  action  hr  money  paid  in  defending  a  suit  at  tlie  defendant's  request, 
averring  a  judgment  recovered  against  the  plaintiflfof  jS43,  a  ca.  sa.,  imprisonment 
and  payment  thereon,  the  plaintiff  failed  to  prove  any  of  the  facts  beyond  tlie  recovery 
of  the  judgment.  But  the  defendant  having  taken  out  a  summons  to  be  permitted  to 
pay  the  above  sum  in  discharge  of  the  suit,  this  was  held  an  admission  which  dispens- 
ed with  further  proof.  (Williamson  v.  Henley,  6  Bing.  329.)  The  defendant  offered 
the  plaintiffs,  claiming  as  assignees  of  a  baukrupt,  a  debt  against  the  defendant,  to  ad- 
mit on  the  trial  every  fact  except  the  merits,  saying  all  he  wished  to  try  was  whether 
he  was  liable  on  his  undertaking,  to  which  the  plaintif&  acceded,  and  according  to  a 
farther  stipulation  between  the  parties,  forbore  as  a  consideration  to  hold  the  defendant 
to  bail.  Held,  that  he  could  not,  on  trial,  dispute  the  formal  facts  necessary  to  show 
the  pbintif&  to  be  regular  assignees.    (Davies  v.  Burton,  4  Can*.  &  Payne,  166.) 

An  admission  by  the  defendant's  attorney,  that  the  person  of  whom  the  plaintifi 
claimed  to  be  assignees,  had  been  duly  declared  bankrupt,  precludes  any  call  for  the 
proceedings  under  the  commission,  with  a  view  to  show  jthat  such  person  bad  not  com* 
mitted  an  act  of  bankruptcy.    (Perring  v.  Tucker,  3  Moor.  &  Payne,  557.)    A  bili  of 
particulars,  delivered  under  a  judge's  order,  is  an  admission,  and  the  defendant  was 
allowed  to  use  it  as  such,  and  adopt  a  credit  therein  as  proof  of  part  payment.    {Ry- 
mer  v.  Cook,  1  Mood.  &  Malk.  86,  7,  note.)    But  see  Britingham  v.  Stevens,  1 
Hall's  Rep.  N.  Y.  C.  P.  379,  contra.    In  an  action  against  the  acceptor  of  a  bill  of 
exchange,  where  the  defendant's  attorney  had  given  notice  to  the  plaintiff  to  produce 
all  papers  relating  to  the  bill  in  question,  (describing  it,)  *'  which  said  bUI  was  accepted 
by  the  said  defendant,"  held  that  such  notice  was  prima  facie  evidence  of  the  defend* 
ant's  acceptance.    (Holt  v.  Squire,  Ry.  &  Mood.  N.  P.  Rep.  282.) 

But  one  party  cannot  use,  as  evidence,  his  own  deposition  in  another  action,  though 
it  was  taken  at  tlie  request  of  the  other  party  in  this  action ;  for  it  cannot  be  inferred 
from  his  procuring  the  deposition,  tliat  he  admits  the  statement  it  contained,  though  it 
was  intended  to  be  used,  and  was  filed  by  tlie  other  party  in  the  former  suit  (Hovey  v. 
Hovey,  9  Mass.  Rep.  216.)  Nor  would  it  be  evidence  as  an  admission  against  him, 
though  he  had  used  it  in  the  other  suit.  (Martin  V.  Root,  17  Mass.  Rep.  222,  2^4, 
227.)  See  also  Rex  v.  Appleby  and  Melen  v.  Andrews,  supra,  and  post,  115  and  116 
of  text,  and  note  223. 

On  a  former  trial  of  tliis  cause,  the  defendant  gave  in  evidence  a  letter  from  the 
agent  of  the  lessor  of  the  plaintiff  which  contained  facts,  tJie  legal  effect  of  which  were 
against  the  defendant  On  a  new  trial,  the  plaintiff  offered  this  letter  as  evidence,  but 
the  defendant  objected.  The  court  held,  that  an  offer  of  the  letter  on  the  former  trial 
was  an  admission  of  the  facts  contained  in  it,  and  received  it  on  this  ground.  (M - 
Clay*s  lessee  v.  Work,  10  Serg.  &  Rawle,  194.)  So,  where  a  book  of  field  notes  had, 
at  three  several  trials  of  the  same  cause  in  the  same  court,  been  given  in  evidence  by 
the  plaintiff  as  the  Book  of  G.,  without  objection  by  the  defendant  that  it  was  not  G.'s 
book;  but  other  grounds  were  taken  against  its  admission.  On  its  being  offered  liy 
the  plaintiff  upon  a  fourth  trial,  the  defendant  objected  that  it  should  first  be  proved  to 
be  G.'s  book.  Held  unnecessary,  as  the  case  came  witliin  the  rule  of  practice,  that 
what  is  not  denied  is  admitted,  and  to  specify  some  objections  to  evidence,  waives  all 
other  objections  not  mentioned,  (linger  v.  Wiggins,  1  Rawle,  231,  235.)  So,  where 
the  plaintiff  claimed  under  and  gave  proof  of  title  in  C,  the  defendant  insisted  that  the 
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proof  was  not  sufficient  for  that  purpose ;  but  then  himself  gave  in  evidence  an  act  of 
attainder  against  C,  by  which  he  contended  C.  was  divested  of  his  title.  Held,  this 
was  an  admission  that  C.  had  a  valid  title,  and  the  force  of  the  attainder  being  after- 
wards done  away,  the  plaintiff's  title  was  complete.  (Jackson,  ex  dem.  Swartwout,  v. 
Cole,  4  Cowen's  Rep.  587.)  Again ;  in  ejectment,  tlie  defendant  at  the  trial  claimed 
title  by  a  mortgage  of  the  locus  in  quo^  executed  by  one  G.,  under  whom  the  plaintiff 
abo  claimed.  Held,  that  by  the  claim  under  the  mortgage,  the  defendant  admitted 
.  title  at  the  date  of  the  mortgage.  Jackson,  ex  dem.  Hills,  v.  Tuttle,  9  Cowen's  Rep. 
933.)  So,  in  ejectment,  the  plaintiff,  in  deducing  his  own  title,  produced  a  deed  recit- 
ing a  judgment,  in  virtue  of  which  the  defendant  had  a  good  defence,  and  it  was  held  an 
admission  of  that  judgment,  so  that  the  defendant  need  not  produce  the  record.  (Gar- 
ner's lessee  v.  Johnston,  Peck,  24,  36.) 

But  calling  on  the  trial  for  the  defendant's  account,  for  the  purpose  of  proving  it  in- 
correct, and  reading  it  to  the  jury  witli  that  view,  is  no  admission  of  its  correctness. 
(Gracy  v.  Bailee,  16  Serg.  &  Rawle,  126.) 

Afier  the  trial,  the  case  prepared  as  the  ground  of  motion  for  a  new  trial,  or  the  bill 
of  exceptions  for  a  writ  of  error,  are  not  evidence,  it  would  seem,  even  on  an  after 
trial  of  the  same  cause  in  which  they  are  prepared,  much  less  of  another  cause,  (Ea- 
ting V.  Scott,  2  Jolm.  Rep.  157, 162 ;  Harrison's  devisees  v.  Baker,  5  Litt  250, 252, 4 ; 
Baik>r  v.  Smitheiv,  1  Monroe,  6, 7 ;)  though  held,  the  latter  may  be  used  to  discredit 
a  witness  on  the  second  trial  of  the  same  cause.  (Bailor  v.  Smitliers,  1  Monroe,  6,  7.) 
But  more  at  large  on  these  points,  see  ante,  notes  162  and  189. 

It  remains  to  state  some  other  acts  and  declarations  which  have  been  considered  aa 
confessions,  or  equivalent  to  confessions,  and  some  to  which  this  character  has  been  de- 
nied. 

In  a  cause  by  Smith,  plaintiff,  against  Middleton  and  others,  Middleton  caused  a  plot 
or  survey  of  the  land  in  question  to  be  made  and  returned  favorable  to  the  land  claim 
of  one  Reeves.    The  latter  brought  an  action  of  trespass  quare  dautumf  regit  against 
Middleton,  and  was  allowed  to  give  the  plot  in  evidence  as  an  admission  of  Middleton. 
(Reeves  v.  Middleton,  2  Har.  &  M'Hcn.  414.)    So,  in  an  action  against  a  sheriff  for 
taking  insufEcient  sureties  in  a  replevin  bond,  held,  that  his  having  assigned  it  to  the 
plaintiff,  dispensed  with  proof  of  its  execution.  .  (Edwards  v.  £therington,  Ry.  & 
Mood.  N.  P.  Rep.  268.)  A  petition  of  tiie  corporate  stockholders  for  a  statute  appoint- 
ing commissioners,  is  evidence  of  their  assent  to  ilie  statute.    (Com.  of  the  Farm.  & 
Meclu  Bank  of  Shelbyville  v.  Jarvis,  1  Monroe,  4.)  'And,  semble,  the  bond  of  a  guar- 
dian given  to  his  ward,  on  his  coming  of  age,  is  evidence  as  a  confession  of  what  is  due 
on  the  former  bond  given  l^  the  guardian,  witli  sureties.    (Hamlin's  adm'r  v.  Atkin- 
aon,  6  Rand.  574.)    Answers  to  lost  interrogatories,  in  a  bill  or  otherwise,  may  be  read 
against  the  party  as  admissions,  i.  e.  as  something  said  or  writen  by  him,  though  by 
tlie  k»s,  some  part  of  the  answer  may  be  unintelligible.    (Rowe  v.  Brenton,  3  Mann. 
&  RyL  271.)    A  man  living  on  tract  A.  takes  a  deed  o(  another  tract,  described  as 
bounding  on  A. ;  this  is  evidence  against  him,  in  the  nature  of  a  confession,  that  tract 
A.  did  not  cover  any  part  of  the  last  tract    (Hathaway  v.  Spooner,  9  Pick.  23.)   As- 
sumpsit for  money  lent,  &c.  was  brought  more  than  6  years  af\er  the  k)an,  but  the-  de- 
fendant had  given  his  note  for  the  money  to  tlie  plaintiffs,  and  within  6  years  endorsed 
upon  tills  note  a  promise  to  pay  it.   The  note  was  void,  as  having  arisen  out  of  an  ille* 
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gal  discount,  but  the  loan  was  valid ;  and  tliia  endorsement  on  the  note  was  holden  a 
sufficient  acknowledgment  of  the  loan  to  take  the  case  out  of  the  statute  of  limita- 
tions. (Utica  Ins.  Co.  v.  Kip,  3  Wend.  Rep.  8C9,  378.)  In  an  action  against  a  man 
as  toll  gatherer  of  a  turnpike  road,  for  improperly  demanding  toll,  his  shutting  the  gate 
and  making  the  demand,  is  an  admission  of  his  office,  and  sufficient  proof  of  it  (Trow- 
bridge V.  Baker,  1  Co  wen's  Rep.  351.)  A  man's  confession  that  he  is  a  British  sub- 
ject, is  evidence  against  him  to  go  to  a  jury  that  he  is  a  British  bom  subject  (Rex  v. 
Helsham,  4  Carr.  8t  Payne,  438.)  In  an  action  for  strking  the  defendant's  carriage 
against  the  plaintiff's  cart,  it  was  held  that  what  any  one  (the  ladies  for  instance)  in 
the  defendant's  carriage  sCnswered,  on  inquiry  as  to  the  address  of  the  owner,  was  ad- 
missible against  him,  but  not  a  statement  by  them  that  any  damage  done  woukl  be 
paid  for.     (Beamon  v.  EUice,  4  Carr.  &  Payne,  585.) 

But  a  naked  declaration  that  one  intends  to  do  an  act,  without  any  other  proof  of  his 
having  acted,  is  not  admissible  to  shew  the  act  done.  (Bullock  v.  Beach,  3  Verm.  Rep. 
73.)    Nor  is  a  party's  admission  that  he  is  now  in  possession  of  certain  premises,  evi- 
dence of  his  possession  at  any  antecedent  day.    (Tindal  v.  Whitrow,  1  Carr  &  Payne, 
S3.)    An  agreement  by  the  defendant  to  compromise  a  suit,  by  paying  £lOO  and 
two  thirds  of  the  plaintiff's  costs  ;   and  paying  the  iSlOO,  but  omitting  to  pay  Ihe 
costs,  held  not  to  amount  to  an  admission  of  the  original  cause  of  action.    (LofU  v. 
Hudson,  3  Mann.  &  RyL  481.)    And  what  is  set  up  as  a  mere  exctise  in  a  prisoner^'s 
examination,  can  never  avail  to  support  a  substantive  averment  in  the  indictment 
(Heath's  cases,  2  C.  H.  Rec.  54,  before  Radcliff,  mayor.)    An  admission  that  the  de* 
lendant  was  the  editor  of  a  paper  on  the  day  when  a  certain  libel  was  published,  was 
held  not  to  be  evidence  of  the  same  fact,  continuing  even  to  a  few  days  after.    (Mac- 
leod  V.  Wakcly,  3  Carr.  &.  Payne,  31 1.)    But,  quaere.    This  case  is  not  in  accordance 
with  the  rule,  that  the  proof  of  a  fact  or  relation,  which  is  in  its  nature  of  a  continuing  or 
enduring  character,  shall  be  prima  facie  evidence  of  the  existence  of  tlie  same  fact  at  a 
future  day,  and  until  a  change  shall  be  shown  by  the  other  side.    This  rule  will  be  con- 
sidered and  illustrated  when  we  come  to  tlie  doctrines  of  presumptive  and  circumstan- 
tial evidence.    But  to  continue.    If  a  prisoner,  in  speaking  of  the  testimony  of  a  wit- 
ness who  had  testified  against  him  on  a  former  trial,  say,  "  v^i  C.  (the  witness) 
swore  was  true,  but  he  did  not  say  all  or  enougli,"  this  is  not  admissible  as  a  confes- 
sion of  the  prisoner,  nor  does  it  lay  any  foundation  for  proving  what  C.  did  swear  to. 
(Finn  v.  The  Commonwealth,  5  Rand.  701.)    On  an  issue  ofdevisavit  vel  non,  the  de- 
fendants offered  proof  that  one  of  tlie  devisees  had,  by  various  discourse,  intimated 
tliat  he  had  procured  the  will  to  be  made,  and  that  it  was  read  to  him,  and  that  he  had 
given  a  reason  why  his  brothers  and  sisters  got  so  small  a  portion.    Held,  too  loose  an 
offer  in  not  showing  what  was  said.    Testimony  could  not  be  given  in  the  form  offer- 
ed.   It  would  not  amount  to  an  admission  of  any  thing  materiafor  relevant    (Miller 
v.  Miller,  3  Serg.  &  Rawle,  367.)    A  devise  that  all  the  testator's  just  debts  shall  be 
paid,  will  not  take  a  particular  debt  out  of  the  statute  of  limitations.  (Peck  v.  Botts- 
ford,  7  Conn.  Rep.  172.)    The  wife's  petition  to  the  court  of  probates,  with  the  author- 
ization of  her  husband,  to  be  received  as  beneficiary  heir  to  her  son,  may  be  received  to 
do  away  the  effect  of  her  plea  of  coverture  to  an  action  against  her  as  such  heir  for  a 
debt  of  her  son,  by  proving  her  acceptance  of  the  heirship  with  her  husband's  consent 
(Flower  v.  O'Conner,  8  Lou.  Rep.  N.  S.  555.) 
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The  <;onfe8sion  of  a  party  as  to  the  legal  effect  of  his  contract,  e.  g.  that  his  ageuc/ 
under  a  certain  arrangement  continued  to  such  a  time,  cannot  affect  him ;  and  aforti' 
ori,  it  cannot  afiect  others  bound  for  him  in  respect  to  the  agency.  (Boston  Hat  Man- 
ufactory V.  Mes8inger,.2  Pick,  223.)  So  as  to  his  legal  rights  in  any  respect.  (Polk's 
lessee  v.  Robertson^  1  Tenn.  Rep.  463.  Craig  v.  Baker,  Hardin,  381.  Leforce  v. 
Robmson,  Litt.  SeL  Cas.  22,  3.  Moore  v.  Hitchcock,  4  Wend.  292/  All  which  cases 
are  stated  post,  note  192. 

Whether  a  man's  deed  delivered  and  remaining  as  an  escrow,  can  be  used  against 
him  as  a  confession  of  the  facts  recited  in  it  ?  Queere.  (Lansing  v.  Gaine  ei  al.,  2 
John.  Rep.  300.) 

Where  a  cause  was  sought  to  be  supported  by  conversations  and  admissions,  so 
vague  and  unsatisfactory  that  a  jury  would  not  have  been  authorized  to  found  a  verdict 
upon  them,  held,  that  the  court  were  right  in  nonsuiting  the  plaintifL  (Ward  v.  Van- 
duzer,  2  Hall's  Rep.  N.  Y.  C.  P.  162.) 

But  where  the  declaration  is  equivocal  in  its  object,  the  jury  may  sometimes  deter- 
mine to  what  it  refers.  Thus,  where  a  promissory  note  was  signed  by  the  defendant 
and  one  A.,  and  A.  gave,  in  renewal  of  it,  a  note  in  which  tlie  name  of  the  defendant 
was  forged,  and  a  suit  was  brought  upon  the  forged  note,  and  the  plaintiff  gave  in  evi- 
dence declarations  and  admissions  of  the  defendant,  tending  to  show  an  adoption  of 
this  note,  and  to  take  it  out  of  the  statute  of  limitations,  in  one  of  which  declarations 
he  spoke  of  the  suit  having  been  commenced ;  held,  that  the  service  of  tlie  writ  did 
not  raise  a  presumption  tliat  the  declaration  related  to  the  new  note  rather  than  the 
old  one,  without  evidence  that  the  defendant  had  knowledge  of  the  new  one  or  of  the 
contents  of  the  writ,  ai^  that  the  burden  was  on  the  plaijitiff  to  prove  such  knowledge ; 
and  that  it  wgs  proper  for  the  jury  to  determine,  upon  the  whole  evidence,  to  which  of 
the  notes  the  declarations  and  admissions  related.  (Pliillips  v.  Ford,  9  Pick.  39.)  So, 
whether  a  confession  imports  a  joint  or  ^veral  debt.  Accordingly,  in  an  action  for 
money  as  paid  for  another  by  one  alone,  letters  from  that  other  are  admissible  in  evi- 
dence for  the  single  claimant,  although  they  indicate  that  the  money  was  paid  by  him 
and  another  jointly ;  and  it  is  for  the  jury  to  say  whetlier  they  do  not  show  a  debt  due 
to  the  claimant  alone.    (Ash  v.  Patton,  3  Serg.  &.  Rawle,  300.) 


NOTE  192— p.  107. 


This  head  of  admissions  ought  not  to  be  dismissed  without  a  more  direct  and  enlarge 
ed  attention  to  their  effect,  as  depending  upon  tlie  manner,  or  the  various  circumstan- 
ees  under  which  they  are  made. 

It  will  be  observed,  by  looking  at  difierent  heads  of  our  author  in  this  his  first  volume 
and  tiie  notes  to  those  heads,  that  an  admission  is  made,  firsts  witli  a  view  to  evidence, 
ieeondly,  with  a  view  to  induce  others  to  act  upon  the  representation,  or  thirdly y  it  is 
an  unconnected  or  casual  representation. 

Firsty  the  rule  hardly  admits  of  an  exception,  that  a  party  cannot  contradict,  by  evi- 
dence at  the  trial,  what  the  pleadings  themselves  admit  in  the  very  cause  on  trial ;  nor 
can  the  jury  find  any  fact  contrary  to  those  admissions.    This  rule,  with  cases  in  which 
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the  pleadings  are,  and  are  not  bo  framed  as  to  work  an  admission,  are  considered,  post, 
169,  170, 171,  of  the  text,  which  see,  in  connection  with  the  notes.) 

Anotlier  very  common  instance  is  a  stipulation  hy  the  attorney  on  record,  to  admit 
certain  faots  upon  the  t^al  of  the  ^eause.  The  mode  and  effect  of  such  admissions 
were  considered  by  our  author,  ante,  105.  It  will  be  seen  there  that  such  an  admis« 
sion  is  conclusive.  (Alton  v.  Gilmanton,  3  N.  H.  Rep.  530,  S.  P. ;)  and  where  the 
defendant  offered  to  the  plaintiffs  (at  a  private  meeting)  to  admit  on  ihe  trial  all  the 
formal  proo&  to  entitle  the  plaintiffi  to  sue  as  assignees,  in  consideration  that  he  should 
not  be  holden  to  bail,  which  was  acceeded  to ;  held,  that  he  was  bound  by  such  ac- 
cepted offer,  and  could  not,  on  the  trial,  retract  it  (Davies  v.  Burton,  4  Carr.  &  Payne, 
166.)  The  party  of  course  comes  unprepared  with  other  evidence  of  the  facte  admit- 
ted ;  and  to  allow  their  existence  to  be  controverted  would  be  to  entrap  him.  And  it 
iB  the  same  with  an  oral  admission  of  counsel  on  the  trial  of  the  cause.  Thus,  where 
the  action  was  on  a  policy  upon  a  ship,  warranting  that  the  assurers  should  take  all 
risk  of  seizure  on  account  of  any  illicit  or  prohibited  trade;  except  seizure  in  pert  for 
that  cause  ;  on  tiie  trial,  the  counsel  for  the  assurers  admitted  a  seizure  at  «ea,  (out  of 
port,)  and  the  verdict  wa&  for  the  plaintiff.  Afterwards,  a  motion  for  a  new  trial  was 
made  on  the  alleged  discovery  of  new  evidence  that  the  vessel  was  seized  in  port ;  and 
it  was  argued  that  the  admission  at  the  trial  ought  not  to  conclude.  One  answer  giv- 
en by  the  court  was,  "  It  is  expressly  admitted  in  the  case  that  she  was  seized  at  ho. 
This  admission  ought  to  conclude  the  party  on  this  point."  (Yandervoort  v.  Smith, 
9  Cain.  Rep.  155.)  Note.  The  marginal  note  to  this  case  is  not  qualified  as  it  should 
be.  It  is  thus :  ''  admissions  in  a  case  are  conclusive  against  the  party  making  them ;" 
whereas  it  should  be  ''  admissions  made  at  the  trial  of  a  cause  shall  be  taken  as  con- 
ducive in  that  cause."  The  effect  of  such  admissions  in  a  case,  &c.  we  had  occasion 
to  consider  ante,  notes  183,  189,  and  191.  In  trespass  de  bonis,  &c.  the  plaintiff's 
counsel  disavowed  claiming  any  damages  by  way  of  punishment  or  smart  money ;  and 
the  court  held  tiiat  this  concluded  him.    (Hoyt  v.  Gelston,  13  John.  Rep.  141.) 

Indeed,  instances  in  the  reports  are  almost  innumerable,  where  the  mere  silence  of 
counsel  on  the  trial,  as  omitting  an  objection  to  a  defect  in  testimony,  shall  conclude  his 
client,  even  in  respect  to  the  existence  of  records,  documents  or  other  testimony  of  the 
most  important  character.  This  is  on  the  familiar  ground  that  the  silent  concession 
has  been  acted  on  by  the  opposite  party,  or  he  has  omitted  evidence  which  he  would 
otherwise  have  produced.  Yid.  among  other  cases.  Seals  v.  Guernsey,  8  John.  Rep. 
451,  and  White  v.  Kibling,  11  John.  Rep.  138. 

Secondly,  The  larger  class  of  cases  arise  under  the  rule  we  have  already  par- 
tially noticed,  that  a  party  is  usually  concluded  by  admissions  or  conduct  upon 
which  otiiers  have  been  induced  to  act ;  and  where,  if  he  were  permitted  io  prove 
that  such  admissions  or  conduct  were  false,  such  permission  would  operate  as  an 
injury  to  the  persons  who  were  misled  by  them.  Such  admissions  and  conduct, 
although  they  cannot  operate  as  a  technical  estoppel,  which  can  be  by  deed  or  re- 
cord only,  are  yet  said  to  operate  by  way  of  estoppel ;  an  estoppel  in  pai$.  (Per 
Nelson,  J.,  in  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  483 )  They  are  said 
in  tins  case  so  to  operate,  where  tiiey  are  designed  to  influence  the  conduct  of  an- 
other, and  do  have  that  effect,  and  when  a  denial  will  injure  the  latter.  In  anotiier 
case  the  rule  is  put  broader,  tiiat  the^party  shall  be  estopped,  where  his  intent  was 
to  influence  the  otiier,  or  derive  a'  credit   or  advantage  to  MmselC    (Tufls  v. 
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Hayes,  5  N.  H.  Rep.  453.)  But  where  he  has  not  acted  with  this  view,  and  there  is 
DO  breach  of  faith  in  receding,  he  shall  not  be  concluded,  (id.  id.)  The  cases  will, 
we  imagine,  be  found  t6  satisfy  these  rules  in  their  broadest  construction. 

Accordingly,  where  a  man  has  co-habited  witli  a  woman,  and  treated  her  in  the  &ce 
of  the  world  as  his  wife^  he  cannot  deny  this,  and  claim  to  be  her  servant  in  respect  to 
her  lands,  which  are  taken  in  execution  against  him ;  (Divoll  v.  Leadbetter,  4  Pick. 
Rep*  2^0;)  and  he  cannot  object  to  a  creditor  who  supplied  her  with  goods  during  the 
cohabitation,  that  she  was  not  his  wi^    (Per  Mills,  J.  in  Jennings  v.  Whltaker,  4 
Monroe,  52.)    And  it  is  said  in  one  case,  this  shall  be  so,  whether  the  creditor  know 
that  she  is  his  wife  in  fact  or  not.    (Watson  v.  Threlkeld,  2  Esp.  Rep.  687.)  But  this 
is  now  held  otherwise,  where  the  creditor  has  a  clear  knowledge  that  there  is  no  mar- 
riage, (Robinson  v.  Nahon,  1  Campb.  245,)  or  where  the  credit  is  given  afler  she  is 
turned  away,  evela  where  she  had  been  Ueated  as  a  wife  for  17  years.    (Munro  v. 
Chemant,  4  Campb.  215.)    Nor  is  the  fact  even  of  present  cohabitation  conclusive, 
where  the  reputed  wife  is  introduced  as  a  witness  for  her  husband,  or  he  for  her,  (an- 
te, note  16S,  and  tlie  cases  there  cited,)  for  here  is  no  faith  to  be  violated. 

Again,  the  levy  and  sale  of  land  by  a  sheriff  was  left  in  doubt  as  to  its  extent  by  'tlie 
terms  of  the  deed ;  and  L.,  the  purchaser,  declared  that  a  certain  island  and  other  land 
was  not  included ;  these  were  af^rwards  purchased  by  S.  Held,  that  if  S.  purchased 
\n  consequence  of  L«'s  declarations,  he  and  those  taking,  from  him  by  deed  subsequent, 
would  be  concluded ;  otherwise,  if  the  purchase  of  S.  was  not  made  upon  ihe  strength 
of  those  declarations.  In  such  case,  L.'s  declarations  would  be  evidence,  but  not  con- 
clusive.   (Swartz  V.  Moore,  5  Serg.  &  Rawle,  257,  259,  261,  2,  265, 6.) 

On  the  same  principle,  where  a  tenant  takes  a  lease  of  his  landlord,  and  enters  and 
enjoys,  he  cannot  dispute  ihe  title  of  his  landlord,  either  in  an  ejectment  against  the 
tenant  after  the  expiration  of  his  term ;  (post,  vol.  2,  270,  271,  and  the  cases  there 
cited,  with  the  notes,)  or  in  an  action  for  the  rent  of  the  demised  premises,  (id.  61, 62, 
and  the  cases  there  cited,  with  the  notes.    Rcpeaa  v.  Budden,  5  Bamw.  &  Aid.  626.) 
So,  though  the  tenant  take  the  lease'while  he  is  in  possession.    (M'  Connell  v.  Bow- 
diy's  heirs,  4  Monroe,  392,  400.)    So  if  he  enter,  or  continue  his  possession  under  a 
contract  to  purchase ;  (Jackson,  ex  dem.  Norris,  v.  Smitli  7  Cowen's  Rep.  717.   Jack- 
son, ex  dem.  Low,  v.  Reynolds,  1  Cain.  Rep.  444.    Connelly's  heirs  v.  Chiles,  2 
Marsh.  Kent'y  Rep.  242.    Logan  v.  Steele's  heirs,  7  Monroe,  104.)    Otlierwise  he 
would  have  the  advantage  of  obtaining  or  keeping  a  possession  which  would  enable 
him  the  better  to  contest  the  very  title  imder  which  he  takes,    fie  must,  therefore, 
in  general,  give  up  his  possession,  and  then,  if  he  have  a  paramount  title,  or  can  ob- 
tain  one,  he  may  bring  it  forward.    (Jackson,  ex  dem.  Shaw,  v.  Spear,  7  Wend. 
401.)    This  obligation  extends  both  to  him  and  his  successors.    It  was  held,  accor- 
din^y,'that  an  acknowledgment  by  a  person  under  whom  the  defendant  in  ejectment 
claims  tb  hold  the  land,  that  he  went  into  possession  imder  the  lessors  of  the  plaintiff, 
8lx)uld  be  conclusive  against  him  as  to  the  tenancy.    (Jackson,  ex  dem.  Vandeuzen,  v. 
Sciasam,  S  John.  Rep.  499.)    So,  tliough  the  agreement  to  (purchase  be  conditional. 
Thus,  in  ejectment,  it  appeared  that  on  the  lessor  of  the  plaintiff  telling  the  defendant 
that  he  claimed  the  land,  the  defendant  being  then  in  possession,  admitted  that  he  en^ 
tered  without  title,  and  agreed  to  purchase  of  the  lessor  of  the  plaintiff,  if  ihe  Onon- 
Tox,.  L»  26 
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daga  commissioners  should  award  it  to  liim.  This  tliey  did.  The  defendant  now 
offered  to  show  that  a  dissent  had  been  entered  to  their  award ;  hut  did  not  pretend 
any  title  in  himsclfl  The  court  said  he  Avas  concluded  hy  his  admissions,  which  reco^ 
nized  the  lessor  as  his  landlord.  (Jackson,  exdem.  Low,  v.  Reynolds,  1  Cain.  Rep.  444*) 
But  the  great  strictness  of  this  last  decision,  has  not  been  uniformly  maintained  by 
the  courts.  For  in  another  case,  where  the  defendant  having  been  in  possession  for 
a  number  of  years,  agreed,  on  a  claim  being  interposed  by  the  heirs  of  Sir  Petor  War- 
ren, to  take  a  lease  of  them;  held,  that  he  was  not  concluded.  He  was  allowed  to 
show  a  title  out  of  the  heirs  who  were  the  lessors  of  the  plaintiff,  and  thus  protect 
himself  in  his  possession.  The  court  said, ''  it  does  not  appear  that  the  defendant  was 
put  into  possession  by  the  lessors,  nor  that  he  ever  paid  rent ;  and  the  agreement  for 
the  lease  appears  never  to  have  been  carried  into  effect"  (Jackson,  ex  dem.  South- 
ampton et  al.  V.  Cooley,  2  John.  Cas.  223.  Jackson  v.  Cuerden,  id.  853,  &  Jackson, 
ex  dem.  Shaw,  v.  Spear,  7  Wend.  401,  304,  S.  P.) 

It  has  been  held  in  numerous  cases,  that  in  the  action  for  use  and  occupation,  the 
possession  of  the  defendant  by  the  plaintiff's  permission  being  made  out,  the  former 
will  not  in  general  be  allowed  to  dispute  his  landlord's  title.  (Post,  voL  3, 61, 2,  and  the 
notes.)    And  several  analogous  cases  have  arisen  upon  dealings  in  respect  to  personal 
property.    Thus,  it  seems  that  a  receiptor  of  property  to  the  sheriff  who  has  taken  it 
in  execution,  is  estopped  to  question  the  sheriff's  title,  though  he  have  suffered  it  to 
remain  witli  another  by  whom  it  is  eloigned ;  othen^-Lse,  if  he  be  ousted  by  title  para- 
mount, or  by  force.    (Phillips  v.  Hall,  8  Wend.  610.)    And  the  statement  (lvalue  by 
the  receiptor  in  the  receipt  thus  given  is  conclusive.    (Drown  v.  Smitli,  3  N.  H. 
Rep.  299.)    Again,  the  plaintiff  in  possession  of  land,  was  hired  by  the  defendant  to 
depasture  his  cattle  on  the  land.    In  assumpsit  for  the  price,  the  defendant  ivas  hold- 
en  concluded,  and  could  not  with  a  view  to  invalidate  the  contract,  show  tlie  land  to 
be  hiss  own,  and  not  the  plaintiff's.     (Eastman  v.  Tuttle,  I  Cowen's  Rep.  248.) 
Again,  one  takes  goods  of  another  to  return  on  a  certain  event.    In  trover  af\er  the 
event,  the  bailor  will  not  be  put  to  shew  a  legal  title.    (M'  Neil  v.  Philip,  1  M'Cord, 
392.)    Indeed  the  defendant  is  estopped  to  set  up  title  in  a  third  person,  as  he  would 
be  in  an  action  for  use  and  occupation.    (Maiming  v.  Norwood,  2  Rep.  Const.  Ct. 
S.  C.  374.) 

Nearly  of  kin  to  the  same  principle,  will  be  found  that  which  declares,  that  where 
the  party  interested  has  made  statements  in  respect  to  the  title  of  property  in  his  hands, 
or  that  certain  property  exists  in  his  hands,  or  is  under  his  control,  or  admits  both  it» 
existence  in  his  hands  and  the  title  in  another,  he  shall  be  holden  responsible  for  the 
truth  of  such  statements  or  admissions,  ihough'the  supposed  property  had  no  existence 
or  the  title  should  be  altogether  different  from  what  he  represented  it ;  and  he  sliall  be 
subjected  to  an  action  as  if  his  representations  or  admissions  had  been  litcrallv  true. 
Thus,  a  wharfinger,  having  acknowledged  certain  timber  on  his  wharf  to  be  the  plain- 
tiff's, knowing  of  an  adverse  claim  of  A.,  in  trover  for  the  timber,  was  held  estopped 
to  question  the  plaintiff's  claim  by  setting  up  A.'s  title.  (Gosling  v.  Birnie,  7  Bing. 
839.)    And  see  Hawes  v.  Watson,  2  Barnw  &.  Cress w,  540,  S.  P. 

The  defendant  gave  L.  a  bill  of  parcels  of  300  bis.  of  beef,  witli  a  receipt  in  full  as  pay- 
ment, and  a  certificate  that  he  had  received  300  bis.  of  beef  on  storage  for  L.,  who  as- 
ngned  the  beef  for  itie  benefit  of  his  creditors.    In  trover  by  the  assignees  against  the 
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defendant,  he  would  liave  shown  that  in  truth  there  was  no  specific  beef  which  could  pass 
by  the  Rale,  and  that  the  beef  mentioned  as  on  storage  did  not  exist ;  but  the  court  held 
that  this  would  not  avail  him.    He  was  concluded  by  his  acts  and  admissions.  (Chap- 
man v.  Searle,  3  Pick.  Rep.  38.)  The  court  distinguished  this  case  from  Austin  v.  Cra- 
ven, (4  Taunt.  644,)  saying  that  was  the  case  of  a  mere  executory  contract  of  sale ;  and 
they  liken  it  to  Stonard  v.  Duncan,  (3  Campb.  344,)  where  the  plaintilF advanced  £7bOO 
to  K.  for  malt,  and  on  his  order  the  defendants  wrote  an  agknowledi^ment  that  they 
held  the  malt  for  the  plaintiff.    They  were  held  to  be  concluded  by  lliis  acknowledg- 
ment, and  could  not  say  the  malt  was  not  tlie  plaintiff's.  The  court  also  cited  Harding 
V.  Carter,  (Park  on  Ins.  7  ed.  4,  ante  100,  S.  C.  in  the  text,)  where  the  defendant's  clerk 
wrote  the  plaintiff  that  the  defendants  had  effected  two  policies  of  insurance  for  him. 
In  trover  ibr  the  policies,  it  was  held  tlie  defendants  could  not  gainsay  their  represent- 
ation ;  but  nvere  concluded,  although  in  truth  no  policy  was  effected.   (Vid.  3  Pick. 
44.)    Again.  A  constable  coming  to  levy  on  one  Benedict's  property,  Stephens  pointed 
out  lumber  one  fifUi  of  which  he  said  belonged  to  Benedict,  whereu]X)n  the  constable 
levied  on  and  sold  it  Held  that  Stephens,  who  originally  claimed  four  fiftlis,  was  con- 
cluded and  could  not  set  up  a  right  to  the  whole ;  aad  that  Baird,  the  purchaser  of  tlie 
one  fifUi  at  tlie  constable's  sale,  might  recover  for  the  one  fifth  of  Stephens,  who  had 
converted  the  whole,  although  in  trutli  Stephens  had  title  to  tlie  whole.    (Stephens  v. 
Baird,  9  Cowen's  Rep.  274.  Wallis  v.  Truesdell,  6  Pick.  Rep.  455,  S.  P.)   So,  though 
on  his  execution  commanding  him  that  if  he  cannot  find  property  he  shall  take  the 
body,  a  constable  is  bound  to  search,  yet,  if  the  defendant  in  the  execution  declare  tliat 
he  has  no  property,  this  shall  bind  him,  whether  true  or  false ;  and  the  constable,  having 
acted  upon  it  and  taken  him,  shall  be  protected.   (Per  Sutherland,  J.  in  Hollisler  v. 
Johnson,  4  Wend.  642.)    But  where  no  injury  arises  from  such  a  representation,  it 
will  not  conclude.    Thus,  on  levying  an  attachment,  (mesne  process,)  the  defendant 
told  the  officer  that  the  goods  belonged  to  a  third  person ;  on  trial,  he  succeeded  in  the 
attachment  suit,  and  then  the  officer  sold  the  goods  without  authority.    Held,  that  the 
defendant  in  the  attachment  suit  was  not  precluded  from  recovering  against  the  officer 
for  the  tortious  sale.    (Wallis  v.  Truesdell,  6  Pick.  Rep.  455.)    So  vVhere  the  sheriff, 
having  a  ^,  fa.  against  Dukes,  one  Ufford,  who  owned  a  negro,  told  the  sheriff  he  be* 
longed  to  Dukes,  whereupon  the  sheriff  levied  upon  the  negro  and  sold  liim,  but  be* 
fore  the  sale,  Ufford  explained  to  the  sheriff  that  Dukes  had  no  other  title  tlian  to  sell 
the  negro  and  pay  himself  a  debt  due  to  him  from  Ufibrd ;  held,  that  the  latter  was  not 
concluded.  (Ufibrd  v.  Lucas,  2  Hawks,  214.)   And  semb.  should  an  execution  debtor, 
in  truth  owning  but  one  cow  exempt  from  execution,  tell  the  creditor  or  officer  that  he 
owns  anotlier,  the  debtor's  cow  may  be  taken  though  the  declaration  be  not  true.  0th* 
erwise  where  the  dechration  is  loose  and  casual,  and  made  to  third  persons.  (Tufls  v. 
Hayes,  5  New-Hamp.  Rep.  452.)    One  who  owned  a  slave  stood  by  and  allowed 
him  to  work  for  another,  who  believed  he  had  right  and  to  whom  the  former  knew 
the  slave  had  been  bequeathed  by  A.  as  his  slave,  the  owner  not  giving  notice  of 
bis  claim,  was  held  to  be  ^concluded  against  an  action  by  tlie  owner  for  the  slave's 
services.  (Demyer  v.  Souzer,  6  Wend.  436,  7.J    Again.   In  trover  for  goods  which 
the  defendant  procured  of  the  plaintiff  by  a  fraudulent  purchase,  it  appeared  that 
the  plaintiff  sold  the  goods,  claiming  them  as  the  next  of  kin  to  a  decedent ;  but  no  ad- 
ministration having  been  taken  out,  he  then  had  no  title ;  and  the  defendant,  after  sale, 
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took  letters  of  administration  himself^and  caused  tlie  sale  to  be  proved  and  registered ; 
80  that  he  thus  had  tlie  legal  title,  which  he  set  up  against  the  plaintiff;  but  lield  that 
he  was  estopped  to  deny  the  legal  title  of  the  plaintiff;  for  his  purchase  of  the  goods 
and  registry  of  sale  admitted  the  plaintiff's  legal  right,  and  charged  himself  with  the 
necessary  assent  as  administrator,  which  should  operate  by  relation  to  vest  tlie  legal 
title  in  the  plaintiff  from  the  beginning.  (Cross'  adm'rs  v.  Terlington,  3  Murph.  6.) 
So  where  A.  endorsed  on  a  writ  in  his  favor  that  the  suit  was  brought  for  the  use  of 
B.,  this  was  held  conclusive ;  and  that  a  payment  to  B.,  in  any  way  he  chose,  bound 
tlie  plaintiff.    (Clark. v.  Shields,  3  Hawks,  461.) 

Where  the  assignee  of  a  chose  in  action  purchases  it  after  a  promise  to  him  by  tiie 
debtor  to  pay,  or  his  acknowledgment  to  liim,  or  in  his  hearing,  of  the  debt,  made  be- 
fore or  at  the  time  of  the  assignment,  or  where  the  debtor  stands  by  and  silently  sees 
the  debt  assigned,  he  shall  be  estopped  to  set  up  any  defence  as  against  the  assignee. 
Thus,  tlie  debtor  shall  not  be  permitted  to  show  that  it  was  before  paid.  (Buchanan 
V.  Taytor,  Addis.  Rep.  155.  Ludwick  v.  Croil,  2  Yeates,  464.  Carnes  v.  Field,  2  id. 
541.  Weaver  v.  M'Corcle,  14  S^rg.  &  Rawlc,  304.  M'MuUen  v.  Wenner,  16  id.  1&. 
Morrison's  adm'r  v.  Beckwith,  4  Monroe,  73.)  Sach  an  acknowledgment,  made  after 
the  assignment  is  taken,  sliall  not  conclude.  (Ludwick  v  CroU,  2  Yeates,  464.)  But 
where  the  admission  precedes  the  assignment,  it  shall  shut  out  a  defence  even  on  the 
ground  of  illegality  of  consideration.  Thus,  the  defendant  having  given  a  bond  and 
warrant  of  attorney  to  secure  a  gaming  debt,  the  bond  was  offered  for  sale  to  S.,  whose 
attorney  applied  to  the  defendant,  who  said  the  debt  was  good,  and  would  be  paid 
when  due ;  S.  thereupon,  paid  and  took  an  assignment.  After  this  the  defendant  mov- 
ed to  set  aside  the  judgment ;  but  was  lield  concluded  by  his  representation,  on  which 
S.  had  acted.     (Davison  v.  Franklin,  1  Barnw.  &  Adolph.  142.) 

It  was  held  in  one  case,  that  the  maker  of  a  note  not  negotiable,  promising  afler  as^ 
aignment  to  pay  the  assignee,  is  concluded,  and  cannot  set  off  any  claim  against  the 
payee ;  for  the  assignee  might  have  sued  in  his  own  name,  when  the  set  off  could  not 
have  been  received,  arid  suing  in  the  nama  of  tlie  payee  gives  no  greater  right  to  the 
maker ;  the  difference  is  merely  in  form.  (Wiggin  v.  Damrell,  4  N.  H.  Rep.  69.) 
Quere.  In  Gould  v.  Chase,  (16  John.  Rep.  226,)  a  subsequent  promise  of  this  kind 
was  holden  not  conclusive,  but  only  prima /acta  evidence  against  the  set  off,  which 
might  still  be  received  on  a  satisfactory  explanation  how  the  promise  came  to|be 
made,  notwitlislanding  the  apparent  existence  of  the  setoff;  such  a  subsequent  prom- 
ise would  clearly  not  shut  out  any  other  .pl^in  defence,  for  tlje  promise  itself  would 
be  nudum  paction.    See  Clay  v.  Johnson,  6  Monroe,  660, 1. 

The  voluntary  conduct  and  declaration  of  a  bankrupt,  by  which  persons  have  been 
led  to  act  in  his  affairs  as  a  bankrupt,  have  often  been  held  to  conclude  him,  on  the 
question  whether  he  was  in  trutli  a  bankrupt  or  not;  as  where  he  had  voluntarily  acquies- 
ced in,  and  acted  under  a  commission  for  a  year  and  a  half,  he  himself  in  tliemeaniime 
petitioning  in  the  name  of  a  creditor  for  new  assignees.  He  then  brought  trover 
against  the  assignees  to  unravel  the  whole  affair,  and  insisted  that  he  was  not  a  bank- 
rupt. The  lord  chancellor  anjoined  hun  against  proceeding  in  the  action,  as  he  was 
a  party  who  liad  dmwn  in  the  assignees  to  act,  and  had  not  merely  submitted  and  sur- 
rendered himself  under  protest,  to  avoid  the  heavy  penalties  of  the  bankrupt  law. 
(Flower  v.  Herbert,  2  Ves.  326.)   So  \«liere  an  alleged  bankrupt  had  solicited  the  cred^ 
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iiors  io  vote  f()r  the  defendants  as  his  assignees,  and  then  brounrht  an  action  agnji'jt 
them  for  money  had  and  received,  to  disafHrm  the  proceedings  under  the  commission, 
it  was  held  by  Sir  J.  Mansfield,  C.  J.,  that  as  the  defendants  were  enabled,  by  being 
80  chosen  assignees,  to  obtain  the  money  in  question,  the  plaintiff  was  concluded,  wheth- 
er he  was  in  truth  a  bankrupt  or  not ;  and  he  nonsuited  him.  (Like  v.  Howe,  6  Esp. 
Rep.  20.)  So  where  a  man  was  declared  a  bankrupt,  and  his  goods  put  up  for  sale, 
and  he  brought  trover  against  the  assignees,  insisting  that  he  was  not  a  bankrupt.  In 
defence,  it  was  proved  that  the  plaintiff  had  himself  introduced  the  auctioneer  to  the 
defendants,  by  whom  the  goods  were  sold,  and  recommended  Iiim  for  the  purpose. 
Heath,  J.  "  How  is  this  a  tort  or  wrongful  conversion  ?  Why  has  he  acquiesced  in 
it?"  Plaintiff ^9  Counsel.  ''It  was  an  acquiesencc  he  could  not  help.  He  was  then 
declared  a  bankrupt,  and  bound  to  submit."  Heath,  J.  "  He  might  submit  to  the 
commission,  but  he  need  not  take  any  part  in  any  thing  done  under  it,  nor  shew  liis 
acquiesence  in  it.  The  action  cannot  be  sustained ;  the  plaintiff  must  be  called." 
PlakitiflT  nonsuited.  (Clarke  v.  Clarke,  6  Esp.  Rep.  61.)  See  farther,  Haviland  v. 
Cook,  5T.R.  655;  Goldie  v.  Gunston,  4  Campb.  381 ;  Mercer  v.  Wise,  3  Esp.  Rep. 
219,  and  11  Ves.  409. 

But  the  mere  surrender  of  the  bankrupt  shall  not  conclude  him;  for  this  is  compul- 
sory. Per  Ld.  Ellenborough,  in  Goldie  v.  Gunston,  4  Camp.  481.  So  in  trover,  by 
an  alleged  bankrupt,  to  try  the  validity  of  the  commission,  it  appeared  that  he  had  as- 
sisted tlie  assignees  to  recover  goods  which  they  had  sold ;  had  given  tliem  directions 
as  to  sales ;  had  given  notice  to  the  lessor  of  his  farm,  that  he  had  become  bankrupt ;  and 
was  willing  to  give  it  up,  which  was  done ;  held  that  the  bankrupt  was  not  estopped  to 
question  the  commission,  as  his  interference  in  respect  to  the  goods  was  equivocal,  and 
might  be  referred  to  his  care  of  them ;  and  the  assignees  were  neither  parties  nor 
privies  in  respect  to  the  surrender  of  the  lease.  (Heane  v.  Rogers,  9  Bamw.  & 
Cresw.  577.) 

Where  an  admission  is  made  by  a  party,  which,  if  tme,  entitles  another,  and  indu- 
ces him,  to  bring  an  action  against  the  party,  he  shall  be  bound,  whether  he  spoke  true 
or  false ;  and  the  &ct  with  all  its  legal  consequences,  shall  be  taken  exactly  as  the  par- 
ty stated  ii  to  be.  A  strong  case  under  this  rule  was  in  detinue  against  the  defendant, 
an  executor  of  W.,  deceased,  for  deeds  and  writings.  The  plaintiff's  attorneys, 
Watson  &  B.,  applied  to  W.,  in  his  life  time,  for  the  papers,  he  having  formerly  had 
the  custody  of  them,  as  executor  of  one  H.  The  defendant  wrote  to  the  plaintiff's 
attorneys,  concerning  a  proposed  interview  on  the  subject,  "  I  have  no  objection  to 
submit  the  deeds  to  Mr.  Watson's  perusal,  nor  to  his  taking  extracts,"  &c.  Anoth- 
er letter  prescribed  conditions,  and  said  the  deeds  would  not  be  forth  coming  unless  the 
conditions  were  fully  complied  with.  It  was  objected,  that  the  defendant  was  not  guil- 
ty of  a  tort,  he  having  had  tlie  deeds  for  a  short  time,  in  order  to  produce  them  at  a 
proposed  interview.  Best,  Ch.  J.,  ''If  the  defendant  said  that  he  had  the  deeds,  and 
tliereby  induced  tlie  plainti^  to  bring  their  action  against  him,l  shall  hold  that  they 
may  recover  against  him,  although  the  assertion  was  a  fraud  on  his  part.  It  appears 
by  his  letter  that  he  did  say  so ;  and  therefore,  I  am  of  opinion  that  the  verdict  must 
be  for  tlie  plaintifls.'^  His  lordship  then  lefl  it  to  the  jury,  to  give  such  damages  as 
would  compel  the  defendant  to  deliver  up  tlie  deeds;  they  accordingly  found  their  ver- 
dict for  je450-     (Hall  et  ux.  v.  White,  S  Carr.  &  Payne,  242.) 
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So  where  the  defendant  in  ejectment,  in  a  conversation  before  suit  brought,  and 
with  a  view  to  being  made  a  defendant,  and  trying  the  title,  declared  that  he  was  in 
possession ;  and  ihe  action  was  tliereupon  brought  against  him,  held  that  he  was  con- 
cluded, though  in  truth  he  was  not  in  possession.  (Den,  ex  dem.  Mordecai's  heirs, 
V.  Oliver,  3  Hawks  479.)  So  in  separate  ejectments  against  landlord  and  tenant  for 
adjacent  lands  in  possession,  either  of  the  tenant  or  both,  the  landlord  by  denying  his 
possession,  obtained  a  verdict ;  but  a  verdict  passed  against  tlie  tenant  for  the  whole ; 
and  execution  was  executed ;  when  the  landlord  would  have  obtained  restitution  of 
part,  on  the  ground  that  in  truth  he  was  in  possession ;  but  held  that  he  should  not 
be  heard,  on  account  of  hm  denial  in  the  former  action,  which  had  gone  upon  that 
ground,  in  his  favor.  (Crockett  v.  LashbrOok,  5  Monroe,  530,  544.)  Though,  as  the 
trial  did  not  go  to  the  title,  it  should  not  conclude  him  in  an  action  of  trespass ;  but 
should  be  taken  in  respect  to  that,  like  any  otlier  confession  against  Mm.  (id.  544, 5.) 
Again,  the  defendant  in  ejectment,  a  tenant,  on  the  bailiff  coming  to  distrain,  denied 
that  any  sufficient  distress  was  upon  the  premises,  whereupon  tlie  bailiff  immediately 
served  him  with  a  declaration  in  ejectment,  at  the  suit  of  the  landlord,  upon  the 
clause  of  re-entry  for  non-payment  of  rent,  and  insufficient  goods  for  a  distress.  On 
the  trial,  the  defendant  was  allowed  to  show  that  there  was  in  truth  sufficient  goods 
for  a  distress  at  tlie  time  when  the  bailiff  came,  and  the  verdict  was  for  the  defendant ; 
but  a  new  trial  was  granted,  though  the  tenant  was  ^  mere  lioider  at  suficrance,  his 
lease  having  expired ;  and  his  immediate  lessor  would  thus  be  ousted  witliout  any  fault 
of  his.  (The  Trustees  of  the  First  Incorporated  Presbyterian  Congregation  in  Salem, 
V.  Williams,  9  Wend.  147,  8  Wend  483,  S.  C.  cited  and  stated  at  large  by  Nelson, 
J.)  Again,  The  claimants  and  their  agents  being  uninformed  as  to  the  commencement 
of  tlie  defendant's  tenancy,  the  agent  applied  to  the  latter  for  information ;  and  he  in- 
formed him  it  began  at  Lady-day,  Thereupon  the  agent  sold  the  premises ;  and  gave 
the  regular  notice  to  quit  at  Lady-day.  This  not  being  heeded,  the  agent  brought 
ejectment,  when  the  tenant  set  up  a  holding  from  a  different  day.  But  Lord  Kenyon 
would  not  allow  him  to  show  that  he  was  even  mistalcen  in  his  admission,  for  he  was 
concluded.  No  matter  whether  the  misrepresentation  was  mistaken  or  designed ;  for 
it  had  equally  tlie  mischief  of  leading  tiie  landlord  into  an  error.  He  had  acted  by 
bringing  his  suit  to  recover  the  terra,  on  information  furnished  by  the  defendant  him- 
:self.    (Doe,  ex  dem.  Eyre,  v.  Lambly,  3  Eisp.  Rep.  635.) 

So  wliere  the  party  holds  himself  out  as  being  owner  of  a  vessel,  he  shall  be  liable 
as  such,  though  he  be,  in  tnith,  the  mere  mortgagee.  Thus,"  where  the  mortgagee  of 
a  vessel  took  out  a  register  in  his  own  name  as  unconditional  owner,  and  the  vessel  went 
to  sea  with  this  register  as  a  part  of  her  papers ;  held  by  four  judges  against  three,  that 
the  mortgagee  thus  made  himself  conclusively  liable  for  supplies,  disbursements  and 
repairs,  procured  by  the  master.  The  court  put  it  on  the  ground,  that  thougli  in  oth- 
er cases,  and  as  between  other  parties,  the  register  would  be  at  most  jmma/ocie  evi- 
dence of  ownership,  yet  in  respect  to  creditors  who  might  have  acted  on  the  register, 
in  furnishing  supplies,  &c.  the  register  should  conclude ;  and  they  likened  it  to  tlie  usu- 
al case  of  a  man  being  bound  by  the  character  or  relation  which  he  puts  himself  be- 
fore the  world  as  holding ;  and  that  if  he  intended  to  save  himself  from  such  a  conse- 
quence, he  should  have  endorsed  his  claim  as  mortgagee  on  the  register.  (Starr  v. 
Knox,  2  Conn.  Rep.  215.)    See  Champlin  v.  Butler,  IS  John.  Rep.  169.    So  thede- 
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fendants  being  owners  of  a  vessel  in  unequdl  sliares,  the  minor  owner  chartered  his 
share  of  the  vessel  to  the  major  owner,  for  a  voyage,  witli  wliich  the  former  would 
have  nothing  to  do.  But  the  ship's  papers  stood  in  both  names,  and  the  master  on  rep- 
resenting both  as  owners,  procured  on  their  credit  fimds  to  prosecute  a  claim  for  the 
vessel  (which  was  captured)  in  a  foreign  court  of  admiralty.  Held,  that  suffering  the 
•hip  to  go  forth  with  such  papers,  bound  and  concluded  botli  owners  in  an  action  for 
the  funds  supplied  on  their  credit  (Williams  v.  Kelley  &  Sanger,  2  Conn.  Rep.  218, 
note  (a). 

A  man  is  often  concluded  by  allowing  his  name  to  go  fortli  and  be  used  as  a  partner 
in  a  mercantile  firm,  whether  this  be  true  or  not. 

So  one  using  the  goods  of  tlie  deceased,  shall  not  be  allowed  to  say  he  is  not  an  ex- 
ecutor; and  so  it  would  seem,  an  infant  who  obtains  creditor  advantage  by  represents 
ing  himself  to  be  of  fuU  age,  shall  not  be  allowed  to  set  up  his  infancy.  (Per  Mills,  J., 
in  Jennings  v.  Whitaker,  4  Monroe,  51  to  53.) 

So  the  act  of  a  roan's  general  agent  shall  bind,  if  within  the  scope  of  his  apparent 
agency,  though  contrary  to  the  secret  instructions  of  the  principal.  (1  Liv.  on  Ag- 
120,  et  seq.  and  the  cases  there  cited.) 

A  man  has  oflen  been  concluded  by  his  acts  and  declarations  in  respect  to  his  name. 
Thus,  a  man  put  in  special  bail  by  a  wrong  name,  upon  which  the  plaintiff  was  pro- 
ceeding against  liim  by  that  name ;  when  he  pleaded  a  misnomer.     The  plaintiff 
replied  the  act  of  putting  in  bail  as  an  estoppel ;  and  on  demurrer,  the  court  said,  put- 
ting in  bail  was  the  defendant's  act ;  and  he  was  concluded.    (Meredith  v.  Hodges,  5 
B.  &  P.  453.)    Here  was  a  technical  estoppel ;  but  a  man  may  by  his  admission 
equally  work  an  estoppel  in  pais.  Thus,  in  trespass  for  distraining  tiie  plaintiff's  goods, 
on  process  from  an  inferior  court  issued  against  liim  by  the  name  of  John,  he  proved 
his  name  to  be  William^  though  he  once  had  a  sign  up  witli  the  name  of  John.    On 
being  asked,  whether  his  name  was  John,  with  a  view  to  have-  the  process  right,  he 
said  it  was,  and  they  might  distrain  upon  him  and  be  d— d.    Lord  Ellenborough  said, 
here  the  party  was  known  as  well  by  one  name  as  the  other.  "  But,  besides  that,  I  think 
the  plaintiff  is  barred,  by  having  said  that  his  name  was  John,  when  interrogated  be- 
fore the  process  was  issued.    He  shall  not  be  allowed  to  avail  himself  of  the  mistake 
which  he  himself  occasioned.     (Price  v.  Har^vood,  3  Campb.  108.)   Again,  the  plain  ^ 
tiff's  endorsees  declared  against  the  acceptor,  on  a  bill  drawn  by  "  Ellis,  Needham, 
jun.  &  Co.,"  payable  to  "  our  order ;"  and  set  it  forth  as  being  drawn  by  several  per- 
sons, under  a  firm  of  that  name ;  whereas,  in  truth,  it  was  drawn  by  one  person  only, 
who  traded  under  that  name.    And  tlie  court  held  the  drawer  concluded  by  his  accept 
tance,  as  an  admission  that  there  were  several  persons,  the  bill  having  that  appear- 
ance, and  holding  that  langupi^.    (Bass  v.  Clive,  4  Maul.  &  Selw.  13.)    So  a  man 
may  be  convicted  by  a  false  name  by  which  he  calls  himself;  and  shall  be  estopped, 
though  by  his  conduct  he  has  made  it  merely  doubtful  whether  it  be  his  true  name. 
He  may  be  sued  by  the  name  of  his  initials,  where  he  is  in  the  habit  of  using  only  initials 
for  his  christian  name.    (City  Council  v.  King,  4  M'Cord,  487.    Petrie  v.  Wood- 
worth,  3  Cain.  Rep.  219.)    And  if  he  holds  out  a  false  name,  by  which  a  sheriff  aiv 
mts  him,  though  by  a  writ  in  truth  against  another,  he  cannot  subject  the  sheriff*  for 
false  imprisonment    (Per  Lord  Ellenborough,  C.  J.,  1  Bamw.  &.  Aid.  650.)    So  a 
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defendent  who  allows  Ills  name  to  continue  painted  on  a  cart,  and  over  the  house  of 
business  where  the  cart  belongs,  is  concluded ;  and  in  an  action  against  him  for  an- 
other's negligent  driving  and  injuring  the  plaintiff,  cannot  set  up  that  he  had  before 
parted  with  all  Iiis  interest.     (Stables  v.  £ley,  1  Carr.  &  Payne,  614.) 

A  man  may  conclude  himself  in  tlie  same  way,  as  to  his  calling,  profession  or  of^ 
fice.  Thus,  where  the  plaintiff  sued  as  surgeon,  but  it  appeared  on  the  trial,  that  he 
was  called  "  doctor,"  and  signed  himself  M.  D.,  to  his  prescriptions  in  the  course  of 
the  sendees  sued  for ;  held  that  he  was  concluded  by  this,  and  could  not  deny  that  he 
was  a  physician ;  and  therefore,  by  the  law  of  England,  not  entitled  to  sue  for  fees. 
But  the  defendant  having  paid  money  into  court,  was  held  estopped  to  deny  that  he 
was  a  surgeon,  and  so  he  might  recover.  (Lipscombe  v.  Holmes,  2  Campb.  441.)  So 
a  person  acting  in  a  certain  office,  (e.  g.  as  deputy  sheriff)  is  estopped  to  deny  that  he 
is  such  ofRcer.    (Hughes  v.  James,  S  J.  J.  Marsh.^  700.) 

The  following  miscellaneous  cases  may  serve  still  farther  to  illustrate  the  principle 
we  are  upon :  A  man  stands  by,  and  suffers  his  naooe  to  be  put  down  at  an  auction 
as  the  purchaser,  by  direction  of  the  ^bidder ;  he  is  estopped  to  deny  tliat  he  is  tiie  bid- 
der. (Jenkins  v.  Hogg,  2  Const.  Rep.  S.  C.  821.)  So  a  surveyor  running  land  and 
bounding  it  on  one  of  his  own  land  lines,  is  concluded  against  saying  the  land  survey- 
ed was  his,  as  to  one  who  had  built  a  mill  on  the  tract  surveyed.  (Tarrant's  lessee  v. 
Terry,  1  Bay,  239.)  A  bill  of  lading  signed  by  the  captain,  stated  that  freight  was 
paid,  at  Bengal,  and  was  endorsed  by  the  London  consignees  to  another  for  value. 
Held,  that  the  owners  were  concluded  as  to  the  assignee,  though  the  statement  as  to 
freight  was  a  mistake.  (Howard  v.  Tucker,  1  Bamw.  &  Adolplu  712.)  The  owner 
of  an  ancient  mill,  permitted  the  defendants  to  lower  the  bank  of  the  river  on  their 
land,  aQd  to  make  a  weir  above  the  mill,  whereby  less  water  tlian  before  flowed  to  it. 
Held,  tliat  botli  the  owner  and  his  heirs  were  concluded,  and  could  not  sue  the  defen- 
dants for  that  act,  nor  revoke  the  license.  (Liggins  v.  Inge,  7  Biqg.  6*82.)  A  sher- 
ifl  's  endorsement  of  the  time  when  he  received  a  fi.  fa.  is  conclusive  against  him,  as 
between  him  and  the  creditor,  as  to  the  time.  (Williams  v.  Lowndes,  1  Hall's  Rep. 
N.  Y.  C.  P.  579.)  The  recital  of  a  fact  in  a  deed  is  generally  an  estoppel  as  be- 
tween the  parties,  and  especially  if  the  one  who  claims  the  benefit  of  the  recital  has 
acted  upon  the  fact  recited,  as  by  paying  money,  &c.  (Peddicord  v.  Hill,  4  Monroe's 
Rep.  370, 373.  Hill  v.  The  Proprietors  of  the  Manchester  and  Salford  Water  Works, 
2  Bamw.  &  Adolph.  544.)  The  plaintifis  had  sold  goods  to  the  defendants  who  sent 
them  a  check  for  the  balance,  with  an  account  stated.  One  of  the  plaintiff's  objected, 
that  tlie  balance  was  too  small,  but  received  the  check ;  and  having  said  nothing  to 
the  defendants  for  several  months,  sued  them  for  an  alleged  deficiency.  Held,  that 
the  plaintiffs  were  concluded  as  to  the  amount  of  the  balance,  by  receiving  the  money 
as  payment  of  it  (Davenport  et  al.  v.  Wheeler  et  al.,  7  Cowen's  Rep.  231.)  The 
inventory  of  an  executor  returned  to  the  ordinary,  is  conclusive  against  him  as  to  the 
amount  of  assests.  (Wright  v.  Wright,  2  M'Cord's  Ch.  Rep.  196,  curia,  per  Nott,  J.) 
If  the  supposed  maker  of  a  forged  note  pay  the  money  to  an  innocent  holder,  semb.  the 
£>rmer  cannot  recover  the  money  back.  Semb.  He  is  concluded  by  his  admission^ 
both  parties  being  innocent  (The  Salem  Bank  v.  The  Gloucester  Bank,  17  Mass. 
Rep.  1,27.) 
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We  have  already  seen  it  repeated  several  times  incidentally  in  the  course  of  the  ca- 
des, that  the  estoppel  or  disability  to  con).radict  an  act  or  assertion,  prevails  only  in  &f 
vor  oftlie  person  who  has  acted  upo^  or  been  drawn  in  by  the  false  act  or  representa- 
tion ;  not  as  to  others  who  could  not  ha v^  l)een  imposed  upon.  (And  see  Per  Mills,  J. 
in  Jennings  v.  Whitaker,  4  Monroe,  51  to  53.  Tufts  v.  Hayes,  5  N.  H.  Rep.  452.) 
This  may  be  &rther  illustrated  by  a  few  cases.  Thus,  where  a  par^  gave  his  re- 
ceipt to  an  alleged  corporation  by  its  supposed  corporate  name,  it  was  held  not  to  be 
such  an  admission  as  should  estop  him  from  denying  the  corporate  character,  and  put- 
tii^  the  company  to  strict  proof  of  their  charter.  (The  Welland  Canal  Company  v. 
Hatliaway,  8  Wend.  480.)  Otherwise,  where  he  accepts  an  office  under  the  supposed 
corporation,  and  obtains  money  in  that  capacity.  (All  Saints  Church  v.  Lovett,  1 
HalTs  Rep.  N.  Y.  C.  P.  1 91. ) 

The  consideration  of  a  few  other  instances  will  show  that  acts  or  confessions  not  influ- 
encing the  conduct  of  others,  or  coming  within  some  of  the  principles  which  we  hare 
been  exemplifying,  although  very  deliberately  made,  are  yet  not  conclusive.  Being  un- 
true, this  fkct  may,  if  there  be  counter  evidence  to  that  effect,  be  shown ;  and  such  is 
the  rule  in  regard  to  all  such  confessions  as  we  are  to  bring  forward  under  the  third 
head  of  this  note.  My  agent  declares  tliat  tlie  goods  delivered  are  according  to  con- 
tract, having,  according  to  the  custom  of  the  foreign  port,  examined  only  a  sample. 
This  shaU  not  conclude  me  against  showing  his  mistake.  (Gilpins  v.  Consequa,  1  Pet 
C.  C.  Rep.  85, 88 ;  3  Wash.  C.  C.  Rep.  184,  S.  C.)  An  offer,  or  even  tender,  of  the 
money  wiQ  not  conclude  as  an  admission  of  the  tenderee's  right,  if  it  be  not  accepted 
by  the  tenderee,  nor  paid  into  court  by  the  tenderor,  upon  an  actiqn  being  brought. 
(Jackson,  ex  dem.  Ballou,  v.  Campbell,  5  Wend.  57S,  577.)  An  acknowledgment  by 
subscribing  an  account  ciirrent,  is  yet  liable  to  be  corrected  or  rebutted  by  competent 
proof;  as  that  the  money  advanced  for  which  the  balance  was  struck  at  $1500,  was 
in  truth. only  about  $300.  (Nichols  v.  Alsop,  6  Conn.  Rep.  477.)  A  plea  to  an  in- 
dictment, e.  g.  for  a  breach  of  law  relating  to  retailers,  ol' nolo  contenderey  though  equiv- 
alent to  a  plea  of  guilty,  with  a  protestation  of  the  defendant's  innocence,  will  not  con- 
chide  him  in  a  civil  action,  from  disputing  the  facts  charged  in  the  indictment,  e.  g.  in 
8cL  fa.  on  a  recognizance,  for  breach  of  the  same  law.  (Commonwealth  v.  Horton,  9 
Pick*  006.)  A  certificate  signed  by  A.  that  he  had  purchased  a  vessel  of  B.,  was  held 
not  to  conclude  A.,  in  an  action  drawing  the  sale  in  question ;  but  held  that  A.  might 
show  an  agreement  at  the  time  that  a  bill  of  sale  was  tb  be  executed  in  order  to  com- 
plete tlie  purchase.  (Higgins  v.  Chessman,  9  Pick.  7.)  In  debt  for  money  lent,  it 
was  stated  that  the  plaintiff  had  attempted  to  obtain  the  benefit  of  the  insolvent  act; 
and  sworn  to  his  schedule  of  all  debts  due  to  him,  in  which  the  present  one  was  not  in- 
serted, tliough  as  the  plaintiff  now  claimed,  it  must  have  been  then  due.  Lord  Ten- 
terden  intimated,  at  first,  that  the  omission  was  conclusive  against  the  plaintiff.  On 
further  debate,  he  said,  that  at  all  events  it  was  strong  evidence  for  the  jury ;  and 
some  ferther  evidence  being  given  of  tlie  plaintiff's  admission,  that  he  in  truth  owed 
the  defendant,  a  nonsuit  was  ordered.  (Nicholls  v.  Downs,  4  Can*.  &  Payne,  880.) 
Thou^  the  decision  of  an  arbitrator  be  conclusive,  as  implying  an  exercise  of  judgment, 
it  is  not  so  with  any  fact  which  he  may  state  or  refer  to,  though  appealed  to  by  the 
parties  to  state  the  fact,  and  they  agree  to  abide  by  his  statement  (Williams  v.  Wood, 
1  Dev.  33.)    I  deliver  part  of  certain  goods  to  one  who  wrongfully  claims  titW  to  th« 
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•wliole)  this  shall  not  estop  me  to  deny  tliat  he  has  title  to  the  residue.  (Stone  v.  Swift, 
4  Pick.  389.)  As  to  admissions  by  entries  of  deposits  in  bank  books ;  "  If  the  deal- 
er's book  accompany  the  deposits,  and  the  credit  be  then  given,  when  the  deposit  is 
made,  it  becomes  an  original  entry,  and  would  be  conclusive  on  the  bank ;  if,  liowcver> 
tlie  book  is  sent  to  be  written  up  afterwards,  it  is  not  an  original  entry,  and  may  be  ex- 
amined into."  Per  Spencer,  J.  (Manhattan  Co.  v.  Lydig,  4  John.  Rep.  389*)  An  en- 
try by  a  teUer  or  clerk  of  a  bank,  of  the  amount  of  a  deposit  in  the  bank  book  of  a  deal* 
er  with  the  bank,  being  the  act  only  of  the  agent  of  the  bank,  and  not  of  both  parties, 
is  not  conclusive.  If,  therefore,  the  dealer  can  afterwards  prove  that  there  was  a  mis- 
take in  tlie  entry,  he  may  recover,  in  am  action  for  money  had  and  received,  the  sum 
not  credited,  even  though  the  bank  have  a  by-law  tliat  all  payments  made  and  receiv- 
ed must  be  examined  at  the  time;  for  corporate  by-laws  shall  not  affect  strangers. 
(Mech.  &  Farm.  Bank  v.  Smith,  19  John.  Rep.  115.)  See  farther  the  last  head  of  this 
note,  as  to  the  character  of  other  confessions  in  point  of  conclusiveness. 

On  the  question  whetlier  the  party  can  relieve  himself  by  showing  a  mistake  in  a 
confession  upon  wliich  another  has  acted,  the  following  case  has  been  decided.  The 
plaintiff  claimed  under  Minor,  who  held  a  moHgage  dated  at  the  same  time,  with  a 
mortgage  to  one  Wright,  both  from  the  same  mortgagor  of  the  same  land  ;  but  Mi- 
nor's was  registered  5  minutes  before  Wright's.  Minor  signed  a  paper  agreeing  that 
the  registry  was  a  mistake,  and  that  neither  mortgage  had  any  preference.  Then  the 
plaintiff  acquired  Minor's  rights  under  the  mortgage.  Then  the  defendant  having 
first  inquired  of,  and  been  told  by  the  plaintiff,  that  there  was  no  preference  between 
the  mortgages,  and  that  Minor  had  stipulated  that  this  vi^s  sf»,  took  a  conveyance  of 
all  Wright's  interest  in  his  mortgage.  Yet,  held,  that  the  plaintiff  might  show  that 
Minor's  mortgage,  in  truth,  had  a  priority  of  record,  and  so  oust  the  defendant  of  his 
claim  under  Wright ;  it  a];^)caring  that  the  plaintiff  was  mistaken  in  iiis  admission. 
(Beers  v.  Broome,  4  Conn.  Rep,  347 ;  2  Conn.  Rep.  467,  S.  C,  by  the  title  of  Beers 
v.  Hawley.)  Quere,  whether  a  mistake  could  be  shown  insnch  a  case,  and  see  How- 
ard V.  Tucker,  1  Barnw.  &  Adolph.  712;  Doe,  ex  dem.  Eyre,  v.  Lambtey,  2  Esp. 
Rep.  635;  Cranes  v.  Field,  3  Yeates,  541. 

With  regard  to  oral  admissions  in  general,  and  as  to  the  third  class  of  admissions  in 
particular,  viz.  unconnected  and  casual  representations,  they  liave  occasionaUy  met 
with  great  disfavor,  as  a  dangerous  kind  of  evidence,  receivable  with  great  caution, 
(Myers  v^ Baker,  Hardin,  649,)  with  suspicion,  and  the  jury  were  admonished  to  see 
that  it  was  the  intention  of  the  party  to  admit  a  fact  from  being  satisfied  of  its  truth, 
(Polk's  lessee  y.  Robertson,  1  Tenn.  Rep.  463,)  as  dangerous  when  adduced  to  es- 
tabli«:h  a  resulting  trust,  unless  confirmed  by  circumstances.  (Per  Sutherland,  J.  in 
Malin  v.  Malin,  1  Wend.  625,  648, 9,  &  653, 4.)  Again,  the  judge  speaking  of  an  im- 
portant fact,  says,  "  It  was  attempted  to  be  proven  by  the  most  dangerous  species  ,of 
all  evidence :  parol  proof  of  the  admissions  of  the  party."  (Perry  v.  Gebreau,  5  Mart. 
Lou.  Rep.  N.  S.  18, 19.)  The'admission  should  be  received  with  becoming  caution ;  and 
where  the  judge,  while  charging  the  jury,  refused  to  allow  a  witness  to  correct  the  lan- 
guage in  which  he  had'testified  of  a  confession ;  and  which  kmguage  lefl  its  import  doubt- 
ful, this  was  held  a  right  exercise  of  a  discretion  which  the  court  possessed  in  such  a  mat- 
ter. (La^  v.  Merrills,  6  Wend.  268.)  Even  when  proved  against  a  party,  tliey  are  the 
weakest  of  all  evkience  deemed  admissible  in  law.    (Per  Underwood,  J.  in  Gilmore  v. 
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Morgan,  2  J.  J.  Marsh.  65.)  Again,  admissions,  though  receivable  on  questions  of 
boundary,  are  yet  to  be  taken  with  some  allowance,  and  are  never  conclusive.  Loose 
statements  should  weigh  nothing,  especially  where  much  time  has  elapsed  from  the 
making  of  them.  (Per  Peck,  J.  in  Payton's  lessee  v.  Dixoii,  Peck,  148,  150.)  The 
confessions  of  a  par^  is  a  species  of  evidence,  which  of  ail  others,  should  be  weighed 
with  the  greatest  caution,  as  proof  of  a  mistake  in  a  bond  by  one  of  tl)e  obligors, 
(on  bill  filed  to  rectify)  coming  from  strangers  only,  and  made  since  the  bond,  when 
tliere  is  a  subscribing  witness'to  the  bond,  whose  evidence  might,  for  any  thing  appear- 
ing, be  produced,  they  (the  strangers)  proving  too,  that  the  other  party  understood  the 
contents,  especially  if  there  be  a  discrepancy  in  their  statements  as  to  tlie  confessions. 
Such  evidence  cannot  overcome  the  express  denial  of  the  answer.  (Stone  v.  Ram- 
say, 4  Monroe,  286, 240, 1.)  In  trover,  for  a  negro,  a  witness;  whose  credit  was  im- 
peached on  his  cross-examination,  swore  to  tlie  defendant's  confession,  that  W.  sent 
ofi*  the  negro  to  Texas ;  the  truth  of  which  testimony  was  e^ential  to  make  out  the 
case.  On  a  verdict  for  the  plaintiff,  a  new  trial  was  granted ;  the  court  saying  the  spe- 
cies of  confession  sworn  t:*,  is,  in  itself,  the  weakest  and  most  unsatisfactory  of  all  tes- 
timony, on  account  of  the  facility  with  which  it  may  be  fabricated,  and  the  difficulty 
of  disproving  it  if  false.  (Allen  v.  Young,  6  Monroe,  1S6.)  And  see  Snelling  v.  Ut- 
terback,  1  Bibb,  611,  and  Morris  v.  Morris,  2  Bibb,  SI  1,  and  Per  Underwood,  J.'  in  Ber- 
nard v.  Floumoy,  4  J.  J.  Marsh,  101. 

On  the  other  hand,  it  is  said,  that  though  "  evidence  of  confessions  is  to  be  received 
with  great  caution,  yet  when  made  and  satisfactorily  proved,  they  are  the  best  species 
of  evidence,  better  than  the  direct  testimony  of  one  who  should  testify  that  he  saw 
the  accused  set  a  lighted  torch  to  the  building.  In  the  latter  case,  doubts  may  arise 
as  to  the  identity  of  the  person,  or  the  intention  witli  wliich  he  did  the  act,  or  of  the 
veracity  of  the  witness;  but  in  the  case  of  a  voluntary  confession  by  one  of  sufficient 
intelligenoe  to  know  the  nature  and  consequences  of  liis  crime,  no  such  doubt  can  ex- 
ist" (Per  Putnam,  J.  in  Commonwealth  v.  Knapp,  9  Pick.  508,  adopting  the  lan- 
guage of  Parker,  Ck  J.  on  Clarke's  trial  for  arson.) 

AxL  admi88k>n  by  a  party  of  what  the  .law  is,  has  no  effect,  and  is  never  noticed. 
(Polk's  lessee  v.  Robertson,  1  Tenn.  Rep.  463.)  So  of  the  legal  effect  of  his  contract, 
e.  g.  that  his  agency  under  a  certain  arrangement  continued  to  such  a  tune.  Ji fortiori 
it  cannot  affect  others  bound  for  him,  in  reelect  to  the  agency.  (Boston  Hat  Manu- 
factory V.  Measinger,  2  Pick.  223.)  Accordingly,  where  the  complainant  applied  to 
the  defendant,  who  admitted  the  title  of  the  former,  which  depended  on  the  question 
whether  he  had  made  a  good  entry  within  the  laws  of  Kentucky,  and  on  a  bill  filed,  the 
defendaBt  admitted  his  former  concession,  and  that  he  woukl  have  abandoned  his  claim 
for  one  dollar,  but  insisted  on  a  mistake ;  and  in  truth  it  turned  out  that  there  was  a 
mistake,  the  defendant  having  a  good  title ;  the  court  said  a  better  estate  could  not  be 
defeated,  released  or  extinguished  by  a  mistake  of  opinion,  or  confession  of  law,  or  ex- 
presswns  of  intention  not  to  prosecute  the  right  (Craig  v.  Baker,  Hard.  Rep.  281, 
283, 4,  289.)  So  where  a  man  voluntarily  and  without  consideratron  agreed  in  wri- 
ting to  convey  land  to  another,  and  ofleh  admitted  that  the  land  bek>nged  to  the  other. 
On  his  filing  a  bill  to  compel  performance,  these  admissions  were  hekl  for  nothing,  for 
the  right  depended  on  a  question  of  law,  as  to  which,  confessions  are  not  evidence,  but 
only  of  fact    (Leforce  v.  Robinson,  Litt  Sel.  Cas.  22, 3.)    So  admissions  of  a  part/ 
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under  a  misapprehension  of  his  legal  rights  do  not  affect  him ;  as  where  one  ad- 
mitted payment  of  a  debt  for  iiim  by  another;  whereas,  that  other  had  merely  agreed 
to  pay  the  debt.  So  where  a  mechanic,  who  made  brick  for  another,  admitted  he  bad 
no  lien  on  them.    (Moore  v.  Hitchcock,  4  Wend.  Rep.  293,  398,  9.) 

Having  said  so  much  in  general  as  to  the  nature  and  effect  of  these  admissioma,  I 
shall  proceed  to  the  more  practical  task  of  stating  several  of  the  cases  calculated  to  il- 
lustrate their  particular  natiure  and  effect,  when  applied  to  their  legitimate  subject, /<kC9 
and  not  law. 

The  declarations  of  an  intestate  that  a  contract  was  made  without  fraud,  are  not  con- 
clusive against  his  administrator,  in  an  action  on  the  contract  (Duncan  v.  M'CuUough, 
4  Serg.  &r  Rawie,  483.)  Letters  written  by  a  party  are  evidence  against  him.  (Fowie 
V.  Stevenson,  1  John.  Cas.  110.)  Letters  addressed  by  a  debtor  to  two  othera, 
one  of  them  acknowledging  the  favor  they  had  done  him  by  raising  the.  money  in 
question  for  Iiim,  may  go  to  tlie  jury,  to  say  whether  they  prove  a  joint  contract  to 
pay  the  money  to  both  or  one,  and  which ;  but  are  not  conclusive  of  a  contract  with 
the  two  jointly.  (Ash  et  al.  adm'rs,  v.  Patton,  3  Serg.  &  Rawle,  300.)  An  acknowl- 
edgment by  a  ship-master  by  signing  a  bill  of  lading,  that  the  articles  shipped  are  in 
good  order,  is  not  conclusive,  though  it  is  strong  prima  iacie  evidence  that  they  were 
80  at  the  time.  But  he  may  shew  tlie  contrary  in  an  action  against  him  by  the  con- 
signees, for  not  delivering  them  in  good  order.  Otherwise,  it  seems  where  the  goods 
are  open  to  inspection,  and  tliere  is  no  fraud  or  imposition.  Held,  in  respect  to  a 
case  of  velvets  consigned  to  the  plaintifis  from  Liverpool,  such  cases  not  being  usually 
opened  and  inspected  by  tiie  master.  (Barrett  v.  Rogers,  7  Mass.  Rep.  397.)  An  admis- 
sion by  the  maker  of  a  promissory  note,  that  he  signed  it,  is  not  conclusive  against 
him.  To  repel  such  confession,  he  may  go  into  proof  of  liis  hand  writing.  (Hall  et 
aL  V.  Huse,  10  Mass.  Rep.  89.  The  Salem  Bank  v.  The  Gloucester  Bank,  17  id.  1.) 
Evidence  of  admissions  can  be  received  in  respect  to  boundaries,  as  well  as  in  other  ca- 
ses, but  they  shouki  be  dear  and  unequivocal,  to  have  any  effect.  (Polk's  lessee  v. 
Robertson,  1  Tenn.  Rep.  456,  7,  &  463.)  Oral  admissions  were  received  to  shew  a 
tenancy.  (Andrew's  lessee  v.  Fleming,  2  Dall.  93,  and  vid.  Jackson,  ex  dem.  Burr,  v. 
Shearman,  6  John.  Rep.  19.)  In  an  action  of  dower,  the  defendant  admitted  that  he 
held  tlie  land  in  question  under  one  who  claimed  to  hold  as  devisee,  under  the  will  of 
the  man  who  conveyed  the  land  to  the  complainant's  husband.  Held  a  recognition  of 
the  title  under  which  the  demandant's  husband  claimed.  (Embree  v.  Ellis,  6  John. 
Rep.  119.)  Original  locations  of  patents  made  by  the  proprietors,  should  have  great 
weight  in  settling  the  boundaries.  Indeed,  where  the  description  in  the  patent  is  not 
precise  and  certain,  such  a  location  should  be  holden  conclusive.  (Jackson,  ex  dem. 
Van  Slyck,  v.  Vedder,  2  Cain.  Rep.  210.)  A  man  repeatedly  confessing  that  a  giri'e 
mother  was  free,  but  detaining  the  girl  as  a  slave,  was  held  sufiicient  to  establish  her  free- 
dom, and  entitle  her  to  damages  against  his  estate  on  his  death.  (Pepoon,  guardian 
of  Phebe,  v.  Clarke,- 1  Rep.  Const.  Court,  137.)  Where  the  execution  of  a  will  re- 
quiring two  witnesses  is  directly  sworn  to  by  only  one,  the  declarations  of  the  testator 
that  he  had  made  a  will,  given  in  evidence  in  order  to  supply  the  defect  of  a  second 
witness,  must  point  directly  to  tlie  paper  sj^oken  of  by  the  first  witness,  or  the  will  can- 
not be  allowed.  (Reynolds  v.  Reynolds,  16  Serg.  &  Rawle,  82.)  The  acknowledge 
BWt  of  Uie  maker  of  a  loet  note  suffices  to  prove  its  execution.    (Latapie  v.  Gravier, 
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B  Mart.  Lou.  Rep.  316.)  Tliongh  ope  have  a  deed  conveying  negro  slaves,  yet  hid 
admission,  made  subsequent  to  the  deed,  that]  he  did  not  own  them,  may  be  received ; 
and  accompanied  with  a  long  adverse  possession  of  the  negroes  (in  this  case  11  years) 
by  the  grantor,  will  prove  the  title  of  the  latter ;  for  slaves  are  a  chattel,  and  may  pass 
without  a  deed  or  writing.  (Bigger's  adm'r  v.  Alderson,  1  Hen.  &  Munf.  54,  60.) 
Oral  admissions  are  competent  only  where  the  fact  admitted  is  the  subject  of  parol  evi- 
dence. Thus,  a  contract  with,  or  receipt  to  a  corporation,  naming  it,  cannot  be  receiv- 
ed to  prove  the  existence  of  the  corporation ;  for  this  can  be  done  ordinarily  by  record 
only.     (Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480,  484.) 

Admissions  by  a  father  that  he  had  given  slaves  to  his  daughter  were  received  as 
sufficient  evidenca  of  a  perfect  gift,  and  the  word  given  as  implying  actual  delivery, 
so  as  to  make  the  gift  complete.  (Hatton  v.  Banks,  1  Nott  &  M'Cord,  223,  note  (5.) 
Davis  v.  Davis'  ex'rs,  id.  225.)  So  that  he  had  given  a  lottery  ticket,  (Grangiac  v. 
Arden,  10  John.  Rep.  293.) 


NOTE  193— p.  107. 


The  mere  admission  of  a  debt  shall  not  charge  the  defendant  with  the  whole  of  the 
plaintiff's  demand ;  but  he  must  prove  the. amount.    (Quarle's  adm'rs  v.  Littlepage, 
3  Hen.  &  Munf.  401.)   Such  an  admission  will  not  authorize  a  jury  to  find  any  partic- 
ular sum.    (Douglass  v.  Davie,  2  M'Cord,  218.)    Not  even  nominal  damages,  on  a 
count  upon  an  account  stated.  (Bemasconi  v.  Anderson,  1  Mood.  &  Malk.  183.)   And 
where  the  defendant,  on  being  arrested,  said  the  debt  due  the  plaintiff  was  just  and  he 
would  pay  it ;  and  the  jury,  on  proving  this,  found  for  the  plaintiff  the  amount  sworn 
to  in  the  plaintiff's  affidavit  to  hold  the  defendant  to  bail,  which  affidavit  was  attached 
to  the  writ,  the  court  set  the  verdict  aside,  -aaying  the  confession  was  not  sufficiently 
definite  to  warrant  the  finding.    (Harrison  v.  M'Kinney,  2  Bay,  412.)    But  the  con- 
fession of  a  debt  is  always  considered  the  best  of  evidence,  so  far  as  it  goes.    (Hen- 
drickson,  adm'r,  v.  Miller,  1  Rep.  Const.  Ct.  296.)    And  a  letter  to  a  creditor,  *'  that 
four  bales  of  cotton  will  pay  the  amount,"  was  held  to  admit  a  debt  to  tlie  value  of  such 
bales.    (Douglass  v.  Davie,  2  M'Cord,  218.)    Again,  in  assumpsit  for  goods  sold^  a 
witness  for  the  plaintifi'  stated  that  }ie  called  upon  the  defendant  to  execute  a  bond  to 
the  plaintiff  for  iS  126.    The  defendant  replied  that  he  expected  to  receive  money  for 
land  which  he  had  sold,  in  about  six  weeks,  when  he  would  go  down  to  the  plaintiff 
and  settle  the  account  with  him,  and  pay  it  off.    The  witness  believed  that  he  showed 
the  defendant  the  account,  (but  of  this  he  was  not  certain,)  and  that  the  defendant  did  not 
then  examine  the  account,  (which  was  composed  of  a  large  number  of  items,)  but  made 
no  exceptions  to  it    On  demurrer  to  this  evidence,  the  superior  court  gave  judgment 
for  the  defendant ;  but  on  api)eal,  this  judgment  was  reversed ;  the  court  of  appeals 
holding  the  evidence  sufficient  to  sustain  the  action.    (Dunbar  v.  Beale,  5  Munf.  24«) 


NOTE  194— p.  108. 


Btackpole  v.  Arnold,  11  Mass.  Rep.  27, 32.  Peddicord  v.  HiU,  4  Monroe,  373.  The 
general  doctrine  of  the  text  that  a  mere  receipt  is  inconclusive,  has  been  fbOowed  by  the 
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Americau  courts  without  exception,  though  it  will  hereafter  he  seen  that  they  have  dif- 
fered in  its  application  to  the  clause  of  receipt  and  acquittance  in  deeds.  It  is  usually 
considered  as  a  mere  admission  not  acted  upon.  Like  all  admissions,  it  is  of  course 
liable  to  be  set  aside,  vacated  or  disregarded  for  fraud,  duress,  or  improper  practices, 
as  has  been  often  done  in  favor  of  sailors  by  the  courts  of  admiralty.  Thus,  in  answer 
to  a  libel  for  seamen's  wages  in  the  admiralty,  a  receipt  in  full  of  all  debts,  dues  and  de- 
mands was  produced.  The  judge  said  such  receipts  were  frequently  taken,  where 
quarrels  had  arisen  at  sea,  to  repel  prosecutions ;  and  seamen  were  denied  their  wages 
often  until  they  signed  such  receipts.  This  is  illegal ;  and  no  such  terms  ought  to  be 
insisted  on.  Receipts  are  only  prima  facie  evidence,  and  may  be  examined  into. 
(Thorne  v.  White,  1  Adm.  Dec  128.  Jackson  v.  White,  id.  179,  S.  P.)  Again,  where 
there  is  fraud,  duress,  misconception  or  mistake  in  either  party,  or  any  improper  prac- 
tices appear  in  obtaining  a  receipt,  the  whole  subject  of  the  receipt  is  opened  and  in- 
quirable  into.  (Jackson  v.  White,  1  Adm.  Dec  179.)  But  where,  after  having  had 
full  time  to  deliberate  and  take  counsel,  sailors  received  their  wages,  deducting  those 
for  certain  da3rs  of  absence  from  the  ship,  and  then  gave  a  receipt  in  full,  held,  that  it 
bound  them.  The  judge  said,  '<  Where  seamen  have  been  hurried  into  unjust  compli- 
ances, by  fraud,  deception,  threats  or  improper  conduct,  palpably  imposing  upon,  deceiv- 
ing, overawing  or  misleading  them,  I  have  disregarded  receipts  for  fuU  payment  But 
discharges  given  with  due  deliberation,  and  full  explanation  of  circumstances,  should  not 
be  set  aside  on  light  grounds."  (Whiteman  et  al.  v.  The  Neptune,  1  Adm.  Dec.  180.) 
Yet,  seamen  receiving  only  half  their  wages,  under  advice  that  they  were  entitled  to  no 
more,  the  court  of  admirality  being  of  opinion  they  were  entitled  to  foil  WBges,  disre- 
garded the  receipt.  The  judge  said  that  a  receipt,  like  a  settled  account,  is  only  prima 
facie  evidence  of  what  it  purports  to  be ;  and  if  shown  to  be  obtained  by  fraud,  or  un- 
der a  mistake  of  facts  or  in  ignorance  of  legal  rights,  it  may  be  corrected  in  a  court  of 
law  or  equity.  (Thomppon  v.  Faussat,  1  Peters'  C.  C.  Rep.  182.)  He  added  a  re- 
mark equally  applicable  taall  the  business  transactions  of  life,  that  if  the  legal  rights  of 
a  party  are  doubtful,  honestly  contested,  and  opportunity  given|to  satisfy  liimself  in  re- 
lation to  them,  a  receipt  given'by  him  for  less  than  he  is  legally  entitled  to,  will  not 
be  set  aside,    (id.) 

Receipts  are  not  only  impeachable  for  fraud,  but  any  mistake  may  be  shown,  and  so 
may  any  erroneous  or  false  statement  in  them,  though  designed  by  the  parties.  In  a 
word,  they  may  always  be  contradicted,  varied  or  explained  by  oral  testimony,  as  wiB 
abundantly  appear  by  the  cases. 

With  regard  to  the  common  receipt  in  full  of  all  demands,  though  it  shall  not  be 
taken  as  conclusive,  yet  the  natural  presumption  is  in  its  favor,  and  shaH  prevail  until 
it  is  displaced  by  direct  proof  or  strong  circumstances.  (Per  StOry,  J.  in  Harden  v. 
Gordon,  3  Mason,  561.)  It  will  be  seen  by  the  cases,  that  it  is  the  same  with  a  receipt 
in  fUn  of  any  particular  demand.  Thus,  in  assumpsit  for  goods,  the  defendant  shewed  a 
receipt  in  full  for  them,  and  insisted  it  should  be  conclusive ;  but  the  plaintiiflf  was  allow- 
ed to  do  it  away,  by  allowing  that  tlie  payment  for  the  goods  was  in  unavailable  secu- 
rities,  represented  by  the  defendant  to  be  good,  and  that  he  said  he  woukl  stand  ac- 
countable for  the  deficiency.  Held  well  by  the  court  of  appeals.  (Trisler  v.  William- 
son, 4  Har.  &.  M'H.  219.)  Again,  the  plaintiff  took  a  note  of  $1177  firom  the  defend- 
ant with  an  endorser,  and  gave  a  receipt  as  for  so  much  money  in  full  of  liis  judgment. 


Sect.  4.]       OfAdmsswns  by  a  Party  to  the  Suit,  or  by  his  Agent.  215 

There  was  no  express  agreement  tliat  the  note  should  be  a  satisfaction.  The  note 
when  due  was  protested  for  non-payment ;  and  the  plaintiff  sued  out  execution.  On 
motion  to  set  it  aside,  held,  that  the  receipt  was  only  evidence  of  payment,  and  might 
be  explained  by  parol  or  other  evidence.  The  note  was  neither  paid  nor  received  as 
satisfaction.  To  constitute  a  good  plea  of  accord  and  satisfaction,  both  should  be 
averred.  The  note  proved  unproductive,  and  the  execution  was  right.  To  make 
the  note  a  satisfaction,  it  should  have  been  received  as  Such,  and  the  party  agree  to 
run  all  risks.  (Maze  v.  Miller,  1  Wash.  C.  C.  Rep.  328.)  So  a  receipted  account  was 
allowed  to  be  contradicted,  and  proof  received  that  no  money  was  in  truth  paid.  (Bur- 
nap  V.  Partridge,  3  Verm.  Rep,  144.)  And  a  receipt  given  on  a  settlement  is  not 
conclusive,  nor  does  it  preclude  evidence  to  show  a  mistake  in  the  settlement  (Wright 
V.  Wright,  2  M'Cord's  Ch.  Rep.  192,  205.)  So,  a  receipt  in  full  of  all  demands  was 
allowed  to  be  contradicted,  and  shown  by  parol  to  have  been  intended  for  an  un- 
liquidated claim,  leaving  a  balance  stnick  still  due.  (Ensign  v.  Webster,  1  John. 
Cas.  145.)  So,  that  it  was  agreed  by  the  parties  at  the  rime  not  to  be  effectual 
tin  a  certain  condition  thould  be  performed  ;  and  tliat  it  was  not  performed.  (House 
V.  Low,  3  John.  Rep.  S78.)  So,  in  assumpsit  for  medicine  and  services  as  a 
physician.  Hie  defendant  gave  in  evidence  the  plaintiff's  receipt  of  $53,96,  "  it 
being  m  full  of  all  demands*'  agaiAst  the  defendant's  intestate.  The  plaintiff  was 
allowed  to  prove  that  the  defendant  had  given  him  a  note  instead  of  the  money, 
and  tliat  this  tvas  what  the  receipt  meant;  and  on  producing  and  cancelling  the 
note  on  the  trial,  he  had  a  verdict  (Putnam  v.  Lewis,  8  John.  Rep.  389.)  So, 
where  the  plaintiff  gave  a  recept  in  full  for  goods  sold,  yctHie  was  allowed  to  shew  that 
the  defendant  had  made  the  payment  by  an  order  payable  on  the  return  of  his  vessel, 
which  had  not  returned  and  was  much  out  of  time ;  and  held,  that  tliis  would  invali- 
date tlie  receipt,  unless  tlie  defendant  proved  that  the  plaintiff  was  to  take  the  risk  of 
the  return.  (Tucker  v.  Maxwell,  11  Mass.  Rep.  143.)  So  a  bill  of  goods,  with  a 
receipt  in  full  at  the  bottom,  was  met  by  showing  tliat  the  plaintiff  had  received  for  the 
gooda  a  note  of  a  third  person  from  tlic  deft'ndant  instead  of  the  money,  under  ciircum- 
stanccs  which  did  not  operate  ns  payment,  the  note  ha\'ing  proved  unavailable.  (John- 
son v.  Weed,  9  John.  Rep.  310.)  . 

A  receipt  in  full,  on  payment  of  part  to  a  public  agent,  of  a  debt  due  to  a  creditor  of 
the  government,  though  there  be  no  fraud,  is  not  conclusive.  (Slaughter  v.  Hamm,  2 
Ham.  Ohio  Rep.  27 1 ,  275.) 

But  though  a  receipt  in  full  even  of  a  settled  account  be  not  conclusive,  yet  to  avoid 
ii,  it  is  not  enough  merely  to  show  that  the  items  in  the  account  are  charged  below  the 
standard  price.  Mistake  of  fact,  or  the  legal  rights  of  the  party,  or  fraud  should  ap- 
pear.   (Lawrence  v.  The  Schuylkill  Nav.  Co.,  4  Wash.  C.  C.  Rep.  562.) 

Other  receipts  of  a  more  specific  character  stand  on  thq  same  ground  with  receipts 
in  full.  In  an  action  for  rent,  the  defendant  gave  in  evidence  receipts  by  the  plaintiff  en- 
dorsed on  the  lease  for  so  much  cash,  ^'  163  dollars  on  account  of  the  within  lease,  and 
in  full  for  the  second  and  third  quarters'  rent"  The  plainUff  was  allowed  to  prove 
that  Uie  sura  of  $115,68,  part  of  the  $163,  was  in  truth  the  note  of  C,  payable  at  the 
bank,  called  money  by  the  receipt,  but  not  paid,  C.  having  become  insolvent  (Tobey 
v.  Barber,  5  John.  Rep.  68.)    Again,  the  plaintiff,  surety  for  J.  on  a  bond,  paid  the 
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debt,  and  took  J.*s  note  tor  the  money  including  usury,  and  gave  J.  a  receipt  for  so 
much  money  as  his  share  paid  on  the  hand.  J.  avoided  the  note  for  the  usury,  but 
held  that  he  was  liable  for  the  original  money  paid ;  and  the  receipt  was  explainable, 
and  did  not  conclude  the  plaintiff  in  an  action  against  J.  (Johnson  v.  Johnson,  1 1  Mass. 
Rep.  359.)  So,  a  receipt  by  the  solicitor  of  a  mortgagee^  of  $3930,90,  from  a  third 
person,  a  junior  encumbrancer,  under  a  negotiation  concerning  a  redemption  or  assign- 
ment of  the  mortgage  was  explained  (for  it  is  entirely  open  as  to  the  purpose  for  which 
the  money  was  received)  to  mean  a  payment  in  satisfaction,  or  with  a  view  to  buy  the 
mortgage  and  take  an  assignment,  or  as  a  mere  deposit  The  court  of  errors  in  this 
case  fully  recognized  the  doctrine  that  a  simple  receipt  may  be  explained  or  contradict-* 
ed  by  parol,  citing  the  former  cases  on  this  question.  (Monell  v.  Lawrence,  13  John. 
Rep.  521.)  So  a  receipt  for  so  much  money,  by  a  slieriff  on  an  execution,  may  be  ex- 
plained by  shewing  tliat  certain  agreements  and  arrangements  made  between  tlje  par- 
ties were  the  basis  of  the  receipt,  and  considered  as  equivalent  to  money,  and  the  en* 
dorsement  made  in  order  to  effectuate  the  arrangement  (CaldweUs  v.  Harlan,  3 
Monroe,  349,  350,  1.  And  see  DaviB  v.  Hall,  4  Monroe,  27;  Peddicord  v.  Hill,  4 
Monroe,  373 ;  and  Williams  v.  Cummins,  6  Monroe,  157.) 

D.  &.  v.,  two  trustees  of  K.,  sold  lands,  and  V.  received  the  purchase  money  lor  the 
use  ofli.»,  both  trustees  giving  a  receipt  for  it.  In  assumpsit  for  money  had  and  re- 
ceived by  K.'s  administrators  against  D. ,  held  that  D.  might  show  the  fact  though 
this  contradicted  tlie  receipt,  and  so  defeat  the  claim  against  him.  (Rip  v.  Denniston, 
4  John.  Rep.  23.)  Quere,  unless  the  administrators  were  fully  undeceived  before 
miit  brought    (See  ante,  note- 192.) 

In  an  action  for  goods  sold,  tlie  plaintiff  gave  in  evidence  the  defendant's  receipt  of 
*'  50  barrels  of  provisions,  for  account  of"  the  plainti£  The  defendant  was  allowed  to 
prove  that  the  provisions  were  in  truth  lefl  to  sell,  and  be  applied  on  a  debt  due  from 
the  plaintiff  lo  the  defendant  as  executor  of  B.  (M'Kinstry  v.  Pearsall,  3  John.  Rep^ 
319.)  It  should  be  noted  that  this  receipt  was  in  truth  a  written  contract,  and  so  it  is 
treated  by  the  court  They  say  it  was  equivocal  '*  for  account,"  might  mean  for  a 
debt,  or  on  commission,  or  it  might  import  a  sale ;  and  they  rather  bring  it  within  the 
class  of  written  contracts  which,  being  doubtful  on  their  face,  may  therefore  be  ex- 
plained by  parol. 

A  distinction  should,  of  course,  be  made  between  a  mere  receipt  acknowledging 
money  paid,  and  a  receipt  containing  an  agreement,  condition  or  stipulation  between 
the  parties.  The  latter  is  in  the  nature  of  a  contract,  and  its  stipulations  or  conditions 
cannot  be  varied  by  parol.  Thus,  where  the  parties  to  a  charter  party  settled,  and 
the  owner  gave  a  paper  acknowledging  to  have  received  a  certain  sum  from  the  char~ 
terer  in  full  for  the  use  of  the  ship  siipposed  to  be  k>st ;  and  declaring  the  conditions  on 
which  more  was  to  be  paid.  Held,  that  oral  evidence  was  inadmissible  in  an  action 
against  the  latter,  to  shew  a  smaller  sum  paid  than  had  really  become  due  before  the 
ship  was  lost,  and  so  to  vary  the  conditions.  (Smith  v.  Brown,  3  Hawks,  580.)  So  a  bill 
of  lading,  though  it  include  a  receipt,  is  not  within  the  rule  that  a  receipt  may  be  ex- 
plained or  contradicted  by  pard,  as  to  the  course  which  the  vessel  is  to  take ;  and  wheth* 
er  the  part  acknowledging  the  receipt  of  the  goods  be  within  the  rule,  Quere.  (May 
V.  Babcock,  4  Ham.  Ohio  Rep.  334.)  And  any  contract  acknowledging  a  con- 
f ideration  stands  on  the  same  footing.    The  acknowledgment  cannot  be  questionedt 
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lor  the  purpcee  of  defeating  the  contract,  unless  tliere  be  mistake  or  fraud.    (Alien  r. 
Xuckett,  d  X  J.  Marsh.  164, 166, 7.) 

Thifi-dooCrine  is  farther  illustrated  in  the  instance  of  deeds,  infra,  where  it  will  be 
«een  that  tiiough  the  clause  of  receipt  and  acquittance  maybe  inquired  into,  when  the 
consideration  is  directly  in  question,  yet  this  shall  not  in  general  be  done  for  the  pur-: 
pose  of  clitnging  the  legal  eflfect  of  the  instrument  in  the  creation  or  modification  of  the 
•estate.    This  distinction  was  incidentally  noticed  in  M -Kinstry  v.  Pearsall,  supra. 

It  ha*  been  often  held  that  the  usual  cfaiuse  in  a  deed  of  land  or  other  property,  ao- 
%nowle<^ging  the  receipt  and  declaring  an  acquittance  of  the  consideration  money,  even 
though  it  be  followed  by  a  receipt  of  the  same  money  endorsed  on  the  deed,  is  not  on- 
ly inccnclusive  in  an  action  of  covenant,  assumpsit,  &c.  for  the  purchase  money,  or  any 
part  <f  it,  but  some  of  the  cases  say  it  is  evidence  of  the  bwest  kind,  that  this  is  a 
meet  formal  part  of  the  deed,  and  such  receipts  on  the  back  of  the  deed  are  given  ev- 
•ery  day,  when  pertiaps  nine  times  out  often  there  is  not  a  shilling  paid.    They  are 
lieyever  prima  facie  evidence  of  payment,  and  conclude  unless  contradicted.    (Oneale 
-vJjodge,  S  Har.  &  M'Hen.  439.   Hamilton  v.  M'Guire's  executon,  3  Serg.  &  Rawle, 
.Sf5.    Jordonv.  Cooper,  3  Serg.  &  Rawle,  664,  570.    Weigley's  adm'rs  v.  Weir,\7 
^rg.  &  Rawle,  309.    Wilkinson  v.  Scott,  17  Mass.  Rep.  349.    Shephard  v.  Little, 
H  John.  Rep.  310.    Bowen  v.  Bell,  90  John.  Rep.  938.    Pritchard  v.  Brown,  4  N. 
H.  Rep.  397.    Morse  v.  Shattuck,  4  N.  H.  Rep.  239.    Hutchinson's  adm'r  and  heirs 
V.  Sinclair,  7  Monroe,  391,  393.    Gully  v.  Grubbs,  1  J.  J.  Marsh.  388,  9,  390.)    So 
the  amount  *may  be  questioned  in  an  action  on  the  covenant  of  seisin ;  and  the  true 
consideration  shown  by  parol.    (Morse  v.  Shattuck,  4  N.  H.  Rep.  339.    Gulfy  v- 
Grubbs,  1  J.  J.  Marsh.  388,  9.)    But  directly  the  contrary  is  holden  in  North  Caroli- 
na, viz.  that  such  an  acknowledgment  is  conclusive,  and  operates  by  way  of  release, 
whether  in  a  deed  of  real  or  personal  properly.    (Brocket  v.  Foscue,  1  Ruiiin,  54. 1 
Hawks,  64,  S.  C.  S|ners  v.  Clay's  adm'rs,  4  Hawks,  23.  Graves  v.  Carter,  3  Hawks, 
576.)    But  a  mistake  as  to  the  anu>unt  is  a  valid  consideration  for  a  promise  to  make 
up  the  Te«due,  in  an  action  on  which  the  whole  circumstances  may  be  inquired  into. 
(Smith  V.  Amis'  ez'r,  8  Hawks,  469.)    So  in  Maryland,  the  above  clause  of  receipt 
and  acquittance  in  a  deed  is  conclusive  between  the  original  parties.    Dixon  v.  Swig> 
gett,  1  Har.   &  John.  252,  overruling  Oneale,  v.  Lodge,  supra.)     So  in  Maine. 
(Steele  v.  Adams,  1  Greenl.  Rep.  1.    Emery  v.  Chase,  5  Greenl.  Rep.  233.) 

And  even  where  this  receipt  may  be  questioned  in  an  action  for  the  purchase  mon- 
ey, or  on  the  covenants  in  the  deed,  it  cannot,  nor  can  any  other  fact  stated  or  recited 
in  the  deed,  be  inquired  into  fbr  the  purpose  of  defeating  the  conveyance,  either  in 
vesting  or  extinguishing  a  right,  or  in  any  way  altering  the  efiect  of  the  deed  in 
other  particulars  beside  the  mere  receipt ;  (Morse  v.  Shattuck,  4  N.  H.  Rep.  339. 
GuUy  V.  Grubbs,  1  J.  J.  Marsh.  388,  9,390;)  though  the  inquiry  is  admissible  fbr 
the  purpose  of  creating  a  resulting  trust  (Pritchard  v.  Brown,  4  N.  H.  Rep.  397.) 
To  this  last,  the  authorities  are  numerous,  but  need  not  be  cited.  It  mote  properly 
comes  under  the  head  of  a  well  known  exception  in  tlie  statute  of  frauds. 

Bat  where  the  deed  acknowledged  a  pecuniary  payment  of  1100  dollars,  in  the  usual 

fiirm,  in  full,  and  the  plaintiff  (one  of  the  grantors)  brought  his  action  ]R>r  the  whole 

eonsideratbn  money,  on  the  ground  that  he  and  his  wife  had  conveyed  the  land  to  the 

defendant,  with  the  parol  understanding  and  trust  that  he  should  convey  to  the  wife. 
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which  he  bad  reAised  to  do,  held  that  the  action  would  not  lie ;  though  noting  had  m 
truth  been  paid.  The  ground  of  decision  is  not  stated.  It  probably  proceeded  on  the 
fi>rm  of  the  action.  (Griswold  v.  Messenger,  6  Pick.  517.)  Here  was  cl6farly  a  re- 
sulting use,  upon  which  ejectment  would  lie,  under  the  statute  of  uses,  and  before  that 
statute,  chancery  would  have  relieved. 

Though  a  promissory  note  express  to  be  for  value  received,  or  contain  ciiy  other 
acknowledgment  of  consideration,  yet  parol  evidence  is  admisssible  between  the  ori- 
ginal parties,  to  prove  that  in  fact  there  was  no  consideration.  (Mills  v.  Wyioan,  9- 
fick.  307.  Hill  v.  Buckminster,  5  Pick.  391.  Amherst  Academy  v.  Cowls,  6  Pkk^ 
437.)  So  of  the  acknowledgment  of  the  receipt  oOhe  premium  in  a  policy  of  insunnoe.. 
(Millick  V.  Peterson,  3  Wash.  C.  C.  Rep.  31.)  This  premium  may  be  shown  to  bave* 
been  a  note  given,  which  was  unpaid,  (id.) 

The  usual  acknowledgment  by  the  grantor  in  a  deed  conveying  the  equity  ofie* 
demption  in  latid,  the  mortgage  not  being  registered,  that  the  purchase  money  ispiid, 
is  at  law,  prima  facie  evidence  of  actual  payment,  not  only  against  the  grantor,  but  4> 
so  as  against  the  mortgagee,  and  in  favor  of  the  the  grantee  without  notice  of  tl^ 
mortgage,  and  all  claiming  under  him.  But  it  would  be  otherwise  in  equity,  on  a  bili 
filed  by  the  mortgagee  to  set  aside  the  conveyance  of  the  equity  of  redemption  as  fraud- 
ulent The  vendee  or  person  claiming  under  him,  must  then  set  up  actual  payment 
by  the  vendee  before  notice  of  the  mortgage,  and  prove  it,  independent  of  the  ac- 
knowledgment in  the  deed.  (Jackson,  ex  dem.  Rounds,  v.  M'Chesney,  7  Cowen's 
Rep.  360.) 

One  conveys  land  as  attorney  for  another,  and  the  deed  contains  the  usual  acknow^ 
edgment  that  the  consideration  money  is  paid.  In  an  action  for  the  money  by  the 
principal^  against  the  attorney,  the  deed  is  prima  facie  evidence  that  the  money  was 
received  by  the  latter,  for  the  use  of  the  former.  (Thallhimer  v.  Brinckeihoof,  6  Cow- 
en's  Rep.  90, 103. 


NOTE  195— p.  108. 

A  biU  of  parcels  or  sale  note,  delivered  by  the  vendor  stating  the  goods  as  bought  of 
the  vendor  and  another,  is  not  conclusive  evidence  against  the  vendor  that  the  goods 
were  joint  property ;  but  the  real  circumstances  may  be  explained  by  parol.  (Harris 
V.  Johnson,  3  Cranch,  311.) 


NOTE  196— p.  109. 


The  rule  as  established  by  all  the  cases,  with  one  exception  is,  not  that  an  admu9ion 
made  during,  or  in  consequence  of,  a  treaty  of  compromise  is  ini^dmissible  against  the 
party ;  but  that  an  offer  to  do  something  by  way  of  compromise,  as  to  pay  sums  of 
money,  allow  certain  prices,  deliver  certain  property,  or  make  certain  deductions,  and 
the  like,  shall  be  excluded.  These  cannot  be  called  admissions,  which  can  only  be  jM^d- 
icated  of  existing  facte ;  but  are  unaccepted  jpro|w«r«»M  to  do.    They  lie  in  feasance, 
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and -rather  aegatire  the  present  esustenoe  of  what  they  offer.  They  might  be  used, 
perhaps,  as  implied  adinissions,  were  not  this  effect  taken  away  by  the  circumstance 
that  they  are  plainly  brought  forward  witli  the  view  to  a  compromise,  and  then^  in  fa- 
vor of  peace  and  against  litigation,  they  are  privileged.  Even  this  privilege  seems  to 
be  construed  strictly ;  for  if  the  proposition  is  not  made  expressly  witliout  prejudice, 
or,  at  iea3t,  if  it  do  not  plainly  cany  on  its  face  the  character  of  a  peace  offering,  the 
privilege  is  gone. 

Thus  a  statement  and  uaqalified  admission  of  an  account,  on  being  called  on  for  a 
settlement,  is  admissible*    (Hyde  v.  Stone,  7  Wend.  354.)    And  again^  after  an  ac- 
tion of  assumpsit  upon  a  charter  party  was  commenced,  the  defendants  offered  a  spe- 
cific sum  to  the  plaintifls,  and  a  friend  of  the  plaintifis  went  to  the  defendants  and  ad- 
vised them  to  increase  their  ofibr,  which  the  defendants  refused,  saying,  "  We  shall  lose 
enough  by  the  charter  party  as  it  is."    The  witness  added  that  nothing  was  said  about 
this  communication  being  without  prejudice ;  but  an  objection  was  made  that,  as  the 
tranaaQtion  appeared  to  have  been  a  negotiation  for  a  compromise,  it  must  be  under- 
stood to  be  without  prejudice.    Lord  Tenterden  received  the  evidence  as  prima  facie 
proof  of  liability,  because  it  too*  not  said  to  be  vnthout  prejudice ;  and  an  ofier  of  com- 
promise may  very  well  be  made  without  any  restriction  as  to  confidence.    (Wallace  v. 
Small,  I  Mood.  &  Malk.  446.)    Similar  evidence  wad  admitted  in  Watts  v.  Lawson, 
(1  Mood.  &  Malk.  447,  note,)  which  was  case  for  a  newspaper  libel.    The  attorneys 
0iet  fi>r  the  purpose  of  adjusting  a  recanting  article,  and  agreed  on  one  to  be  inserted 
in  the  defendant's  newspaper,  which  was  not  done.    This  was  allowed  as  evidence  for 
the  plaintiff  in  aggravation  of  damages. 

In  general,  however,  both  in  England  and  America,  the  nature  of  the  negotia- 
tion has  been  k>oked  to ;  and  that  the  o£fer  was  intended  to  be  without  prejudice, 
has  been  inferred  from  its  being  plainly  an  offer  with  a  view  to  compromise.  As 
observed  by  a  learned  judge,  (Mills,  J.)  "  Offeni  of  suras,  prices  or  payments  made 
during  an  attempt  to  compromise,  are  not  admissible,  if  not  accepted."  Other- 
wise, as  to  the  existence  of  a  fact;  e.  g.  in  slander,  the  plaintifl's  admission  of 
the  fact  that  the  defendant  had  not  originated,  but  only  repeated  the  slander. 
(Evans  v.  Smith,  5  Monroe,  36S,  4.)  And  it  was  lately  made  a  question  in  England, 
whether  an  agreement  by  the  defendant  in  respect  to  a  pending  suit,  to  pay  the  claim 
of  the  plaintiffs,  with  part  of  the  costs,  and  actually  paying  the  claim,  but  omitting  to 
pay  the  costs,  was  in  nature  of  a  compromise,  and  therefore  inadmissible  as  evidence 
against  the  defendant  Bayley,  J.  thought  it  should  have  been  lefl  to  the  jury  to  say 
whether  what  passed  was  an  offer  to  purchase  peace,  or  the  admission  of  a  general  lia^ 
bility.  Holroy,  J.  said  the  agreement  was  with  a  view  to  a  compromise,  and  he  con- 
aidefed  it  inadmissible  for  that  reason.  But  a  nonsuit  was  ordered  on  other  grounds  j 
the  other  judges  (xnitting  to  express  themselves  as  to  the  effect  of  the  negotiation  for 
a  compromise.  (Lofils  v.  Hudson,  3  Mann.  &  Ryi.  481, 483,  4.)  The  most,  if  not 
all  of  the  American  cases  have,  like  a  large  majority  of  the  English,  gone  on  the  intrin- 
sie  character  of  the  transaction,  without  requiring  an  express  declaration  that  the  com- 
xnumcations  should  be  without  prejudice.  This  will  be  seen,  among  other  distinctions, 
bj  the  cases  which  we  now  come  to  state. 

Id  trespass,  the  defendant  offered  in  support  of  a  motion  fer  a  new  trial,  a  paper  con- 
teuu^gao  ofier  1^  the  plaintifi^  befere  suit  broughti  to  accept  a  certain  sum  as  his  dam* 
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ages,  which  was  not  acceded  to  by  the  defendant.  The  coirt  said  this  would  not  be 
evidence,  even  at  the  tAal.  (Herr  v.  Sknigh,  3  Browne's  Rfp.  1 11, 1 13,  and  note  (6.) 
In  a  penal  action,  the  plaintiff  offered  to  show  that  the  defendant  had  sought  to  have  a 
compromise  proposed.  This  was  rejected,  as  not  being  competent  t(r  prove  guih. 
(Slocum  V.  Perkins,  3  Serg.  &  Rawle,  2d5.)  A  surety,  bein;  discharged  by  the  conduct 
of  the  creditor,  offered  to  take  a  loan  of  money  of  the  creditor,  and  secure  him  on  his 
estate,  aDd  also  for  the  sum  yet  due  from  his  principal,  from  which  he  was  discharged 
in  equity.  But  the  proposition  was  not  accepted  by  the  creditor.  On  biU  filed,  the 
proposition  being  urged  against  him,  tlie  court  denied  ct  any  weight,  saying  it  was  a 
rejected  proposal  for  compromise,  which  is  never  received  as  evidence.  (Baird  v.  Rice, 
1  Call,  18, 96.)  The  defendant  wrote  a  letter  to  the  plaintiff,  offering  to  give  up  cer- 
tain property ;  but  the  proposition  was  not  accepted.  On  a  bill  filed  in  respect  to  that 
property,  the  court  held  that  the  letter  tending  to  a  compromise,  it  was  inadmissible  as 
establishing  any  claim  to  the  property.  (Williams  ?.  Price,  5  Munf.  507,  510,  5S8.) 
A  proposition  to  give  the  plaintiff  35  doUars  to  settle  his  demand,  was  held  inadmissi- 
ble, even  to  take  a  case  out  of  the  statute  of  limitations ;  the  court  say,  because  it  was 
a  mere  peace  offering.  (Laurence  v.  Hopkins,  13  John.  Rep.  388.)  It  was  held  that 
after  20  years  adverse  possessbn,  this  giving  a  title,  the  defendant's  oflfer  to  purchase  of 
the  plaintiff  was  inadmissibk;  as  affecting  his  title ;  but  tliis  would  ratlier  seem  to  go  on 
the  statute  of  frauds.  (Smith  v.  Morrow,  5  Litt.  Rep.  317,  230.)  The  defendants  o& 
fered  a  written  statement  of  the  contract,  which  the  plaintiff  admitted,  for  the  purpose 
of  having  it  go  to  arbitrators  then  about  to  be  chosen  by  the  parties;  but  refused  to 
sign,  lest  it  should  be  evidence  against  him.  The  arbitration  having  fallen  through^ 
held  not  admissible  against  the  plaintiff.  (Wilson's  adm'r  v.  Hines^  1  Alab.  Rep.  355. 
Poet,  note  197,  S.  C.) 

.  The  supreme  court  of  the  state  of  New- York  has  gone  farthest  in  excluding  admis- 
sions made  during  a  negotiation  for  compromise.  Thus,  at  the  trial,  the  plaintiff  offer- 
ed his  attorney  as  a  witness.  To  exclude  him  as  incompetent  on  the  ground  of  inter- 
est, the  defendent  proved  that  he  sent  to  the  plaintiff  to  learn  on  what  terms  he  would 
settle  the  siiit.  The  plaintiff  said  he  could  not  propose  terms  without  seeing  his  attor- 
ney, who  was  interested,  as  owning  part  ^of  the  demand.  Held  inadmissible,  as  being 
drawn  out  by  an  offer  to  compromise.  (Williams  v.  Thorp,  8  Co  wen,  901.)  Tliis 
exclusion  of  an  independent  fact  disconnected  with,  and  not  necessarily  making  any 
part  of  a  proposition  to  compromise,  is  contrary  to  the  whole  current  of  English  and 
American  authorities.  It  seems  not  sustainable  upon  Turner  v.  Railton,  (2  Eiep.  Rep. 
474,)  or  Waldridge  v.  Kennison,  (1  id.  149,)  sited  and  mainly  relied  upon  by  the  learn- 
ed judge  who  delivered  the  opinion  of  the  court ;  though  the  dictum  of  Lord  Kenyon 
in  the  latter  cause  is  certainly  broad  enough  for  the  purpose.  This  dictum  might  have 
been  a  better  ground  of  reliance,  however,  were  it  not  fearfully  shaken  by  the  very  de- 
cision which  followed  in  the  same  cause ;  and  utterly  overthrown  by  the  subsequent 
decision  of  the  same  learned  judge,  in  Turner  v.  Railton.  These  two  English  cases 
go  with  the  others  cited  by  our  author ;  and  the  same  thing  had  been  before  held  by 
several  learned  judges  in  New-York,  and  by  the  court  of  errors  itself  in  that  state. 
Thud,  in  an  action  for  a  breach  of  marriage  promise,  the  defendant  sent  a  witness  to 
compromise  with  the  plaintiff;  and  in  the  course  of  authorizing  the  negotiation,  admit* 
t^  the  promise  of  marriage  to  the  witness,  his  agent.    Hekl,  that  the  plaintiff  might 
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shew  this;  and  per  2?^omp«m, Ch.  J.  "  The  communication  made  between  tlie  parties 
at  the  time  of  an  attempted  compromise,  are  alone  privileged.    The  witness  was  not 
an  authorized  agent  for^th  parties ;  and  there  has  been  an  admission  of  a  fact  inde- 
pendent of  the  compromise."    (Mount  v.  Bogert,  Anth.  N.  P.  Rep.  190.    8  C.  H. 
Rec,  198,  S.  C.)    It  was  remarked  in  the  court  of  errors  by  a  Senator,  "  I  am  not 
prepared  to  admit  that  what  a  party  may  state  as  a  fact,  though  tlie  statement  may  be 
made  in  tiie  course  of  negotiation  for  a  compromise,  or  may  be  connected  with  an  oflfer 
to  purchase  peace,  will  not  be  as  binding  as  if  the  fact  had  been  disclosed  in  any  other 
way.   If  a  man  says  to  me,  *  I  do  not  admit  that  I  owe  you  any  thing ;  but  rather  than 
be  8ued»  I  will  give  you  a  hundred  dollars,'  it  would  be  most  unjust  to  suffer  me  to  avail 
myself  of  this  offer,  to  recover  against  him.    But  if  one  lelb  me,  *  I  justly  owe  you  a 
hundred  dollars,  and  will  ^ve  you  fifty  if  you  will  give  up  your  debt,'  I  apprehend 
there  is  no  rule  of  law  so  absurd  and  unjust  as  to  prevent  my  availing  myselfof  my 
debtor's  confession,  because  he  connected  with  it  an  offer  of  compromise."    (Murray 
V.  Gosler,  4  Cowen's  Rep.  635,  per  Golden,  senator.)    In  this  case,  it  was  held  that 
an  answer  in  chancery  admitting  the  debt,  but  insisting  on  the  statute  of  limitations, 
did  not  come  within  the  rule  which  excludes  offers  of  compromise ;  and  that,  accom- 
panying a  plea  of  the  statute  or  standing  alone,  it  is  unavailable  as  destroying  its  own 
professed  object.    (20  John.  Rep.  576.    S.  C.  4  Cowen,  supra.)   The  case  ias  present- 
ed in  the  20  Johnson,  certainly  goes  farther,  and  seems  to  decide  most  plainly  that  an 
admtasion  of  a  fact,  though  made  in  tlie  course  of  a  negotiation  for  a  compromise,  is 
receivable.    The  bill  was  to  recover  the  plantiff 's  share  of  the  proceeds  of  goods  sold 
by  the  defendants,  being  in  nature  of  an  action  for  money  had  and  received,  wherein 
the  defendants  may  have  a  right  to,  and  in  this  case  did  attempt  to  set  up  the  statute 
of  limitations.    But  it  appeared  by  their  answer  that  they  had,  in  order  to  avoid  liti- 
gation, offered  to  pay  the  plaintiffe  their  share  without  interest ;  but  reserved  the  right 
to  plead  the  statute,  if  the  offer  was  refused,  and  insisted  they  were  discharged  by 
faipse  of  time.    Held,  "  that  this  was  such  an  acknotjoledgtnent  and  admisnon  of  the 
debt  as  defeated  the  operation  of  the  statute."    (90  John.  Rep.  576.)    Such  is  the 
mai^nal  note ;  and  that  such  is  a  correct  abstract  will  be  seen  by  consulting  the  opin- 
ion of  Spencer,  Ch.  J.  at  pp.  586  to  690.)    Here,  then,  is  an  admiasion  made  avow- 
edly and  expressly  with  a  view  to  compromise,  to  prevent  litigation,  and  as  a  peace  ad- 
misnon, though  not  a  peace  offer  or  proposition  ;  and  it  was  held  receivable,  and  not 
privileged  because  it  was  an  admission  of  a  fact.    We  shall  now  see,  by  a  brief  ab- 
stract of  the  other  American  cases,  and  comparing  them  with  the  English,  as  present- 
ed in  the  text,  that  the  distinction  established  in  Murray  and  Coster  is  sustained  by  all, 
with  the  single  exception  of  Williamis  and  Thorp,  supra. 

In  an  action  on  an  agreement  of  the  defendants  with  the  plaintifis,  to  make  a  draw 
bridge,  the  plaintiffs  offered  to  show  that  one  of  the  defendants  admitted  to  one  of  the 
directors  of  the  plaintiffs,  that  the  draw  was  not  made  pursuant  to  the  contract;  and 
in  the  same  conversation  it  appeared  the  defendant  had  asked  for  terms  of  compromise. 
The  admission  being  therefore  rejected,  on  motion  for  a  new  trial,  Hosmer,  Ch.  J. 
said,  "  The  law  on  this  subject  has  been  often  misconceived ;  and  it  is  time  that  it 
should  be  firmly  established.  It  is  never  the  intendment  of  the  law  to  shut  out  the 
truth ;  but  to  repel  any  inference  which  may  arise  fix)m  a  proposition  made,  not  with 
design  to  admit  the  exifllence  of  a  fact,[,but  merely  to  buy  one's  peace.    If  an  admis- 
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«ion,  however,  is  made  because  it  is  a  fad,  the  evidence  to  prove  it  is  competent,  what* 
ever  motive  may  have  prompted  to  the  declaration.    In  illustration  of  this  remark,  it 
may  be  observed,  tliat  if  A.  offer  to  B.[iSlO,  in  satisfaction  of  his  claim  of  i^lOO,  merely 
to  prevent  a  suit,  or  purchase  tranquility,  this  implies  no  admission  that  any  sum  is 
due ;  and  therefore,  testimony  to  prove  the  fact  must  be  rejected,  because  it  evinces 
nothing  concerning  tlie  merits  of  the  controversy.    But  if  A.  admit  a  particular,  item 
in  an  account,  or  any  other  fact  meaning  to  make  the  admission  as  being  true,  this  is 
good  evidence,  although  the  object  of  the  conversation  was  to  compromise  an  existing 
controversy.   The  question  to  be  considered  is,  wiiat  was  the  view  and  intentioD  of  the 
party  in  making  the  admission ;  whether  it  was  to  concede  a  fact  hypothetically,  in  or- 
der to  effect  a  settlement,  or  declare  a  fact  really  to  exist.    There  is  no  point  of  lionor 
guarded  by  tiie  court,  nor  exclusion  of  evidence,  lest  it  should  deter  from  a  free  conver- 
sation. But  testimony  of  admissions  or  declarations,  taking  facts  for  granted,  not  because 
they  are  true,  but  because  good  policy  ccmstrains  the  temporary  yiekling  of  them  to  e^ 
fectuate  a  greater  good,  is  not  admissible ;  truth  being  tiie  object  of  evidence."    (Hart- 
fi)rd  Bridge  Company  v.  Granger  and  others,  4  Conn.  Rep.  143.)    So  in  a  suit  to 
charge  the  defendant  with  the  maintenance  of  a  bastard  child,  it  was  offered  to  show 
that  on  the  mother  charging  him  witii  being  the  father,  he  told  her  that  if  she  wouUL 
not  sue  him,  but  keep  the  matter  secret,  he  would  give  her  some  money,  &c.  held  ad- 
missible, within  the  case  in  4  Conn.  Rep.  142.    (Fuller  v.  The  To^^  of  HamptoOi  5 
Conn.  Rep.  416.    Vid.  p.  436.)    So  in  an  action  on  a  promise  by  the  defendants  (at- 
torneys) to  indemnify  the  plaintiff  against  arresting  L.,  who  had  recovered  against  him 
for  false  imprisonment  in  making  the  arrest,  which  suit  was  defended  by  the  defendants 
as  attorneys,  the  plaintiff  offered  to  show  that,  while  he  and  the  defendants  were  to- 
gether trying  to  effect  a  compromise,  one  of  the  defendants  told  him  tliat  he  had  charg- 
ed him  noticing  for  defending  the  suit  brought  by  L.    This  was  offered  as  a  ground  of 
inference  that  the  defendant  was  a  joint  promissor  to  indemnify.    The  evidence  was 
held  admissible,  as  tending  to  the  admission  of  a  fact,  or  item,  independent  of  an  offer 
of  compromise.    (Marsh  v.  Gold,  3  Pick.  385,  390.)    So  in  an  action  for  money  had 
and  received,  it  was  offered  to  show  that  the  defendant  gave  B.,  who  applied  to  him 
in  behalf  of  one  of  his  creditors,  between  whom  and  the  defendant  a  compromise  was 
pending,  a  memorandum  of  the  money  due  to  the  plaintiff;  but  this  was  to  be  confi- 
dential, and  not  to  be  shown  to  the  creditors.     It  was  objected  that  here  was  a  compro- 
mise pending.    The  court  disallowed  tlie  objection.    They  said  the  rule  is,  that  an  of- 
fer to  pay  a  sum  of  money  to  compromise  a  pending  controversy  is  inadmissible ;  but 
this  is  confined  to  the  mere  offer  of  compromise.    Any  independent  (acts  admitted  du- 
ring  the  treaty  of  cx>mpromise  may  be  given  in  evidence  as  confessions.    (Gerrish, 
adm'r,  v.  Sweetser,  4  Pick.  374,  377.)    Again,  ^^EUery  opposed  tiie  introduction 
of  testimony  to  prove  admissions  made  while  a  compromise  was  in  contemplation. 
Livingston  contra.    '  Proposals  made  while  a  compromise  is  on  the  carpet,  do  not 
bind ;  but  conversations  in  which  a  fact  is  disclosed,  may  be  admitted  to  prove 
it'    Of  this  opinion  was  the  courU'^    (Delogny  v.  Rentoul,  3  Mart  Lou.  Rep.  175.) 
Again,  the  plaintiffs  claimed  that  the  defendant  had  bound  himself  by  his  agent, 
Davis,  to  convey  to  tiie  plaintiflfe'  ancestor  the  legal  titie  of  certain  land ;  and  the  de- 
fendant proposed  terms  of  compromise  not  complied  with ;  but  in  the  same  proposition 
admitted  that  Davis  was  his  agent    Though  this  was  the  only  evidence  of  the  agen* 
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cy,  yet  the  court  received  it,  saying  it  was  the  admissien  of  a  fact  no  way  connected 
with  a  mere  oSbr  of  compromiee,  nor  necessary  to  a  comprompise*  (Church  v.  Steele's 
heirs,  1  Mirsh.  Kent'y  Rep.  828.)  So  in  crim.  con.,  the  defendant,  witli  a  view  to 
compromise,  admitted  to  the  plaintiff  that  he  had  been  guilty  of  the  imputed  intimacy 
with  his  wife,  and  offered  to  take  and  bring  up  one  of  his  children.  Held,  that  intima-^ 
cy  was  an  independent  fact,  and  might  be  given  in  evidence  against  him ;  that  the  of* 
ier,  had  it  sto«^  alone,  would  not  be  so ;  but  Mowing  as  it  did  the  first  admission,  and 
^jpearing  to  be  grounded  on  it  as  a  consequence,  the  whole  was  receivable  as  a  con- 
nected admission  of  the  fact .  It  was  like  an  express  admission  that  $S0  are  due,  and 
an  ol&r  to  pay  that  sum.    (Sanborn  v.  Neilson,  4  N.  H.  Rep.  501,  508, 9.) 


NOTE  197— p.  109. 


An  abstract  of  facts  furnished  to  be  used  before  an  arbitrator  is  not  within  the  rule 
excluding  offers  made  with  a  view  to  compromise.  (Doe,  ex  dem.  Lloyd,  v.  Evans, 
8  Carr.  &  Pajme,  219,  ante,  note  170,  S.  C.)  And  per  Vaughan,  B.  "I  think  that  if 
an  admissimi  is  made  when  a  cause  is  before  an  arbitrator,  it  is  not  more  privileged 
than  a  similar  admission  would  be  if  there  were  a  cause  in  court.  An  arbitration  room 
is  any  thing  but  a  forum  of  confession ;  and  the  whole  difference  between  that  and  a 
court  of  justice  is,  that  it  is  a  tribunal  chosen  by  the  parties  themselves;  but  still  a 
matter  comes  as  adversely  before  an  arbitrator  as  before  any  other  tribunal.  '*  Other- 
wise where  the  offer  is  made  to  admit  facts  with  the  view  to  an  arbitration,  which  falls 
through,  the  offer  being  accompanied  with  a  refusal  to  sign  a  written  statement  of  the 
facts,  for  fear  it  might  be  used  as  evidence.  (Wilson's  adm'r  v.*  Hmes,  1  Alab.  Rep, 
255,  stated  ante,  note  196.) 


NOTE  19ft— p.  109. 
See  Lofib  v.  Hudson,  stated  ante,  note  196,  and  reported  2  Mann.  &  RyL  481. 


NOTE  199— p.  110. 
See  the  three  next  succeding  notes,  with  post,  note  224. 


NOTE  200— p.  110. 


The  folbwing  cases  should  be  compared  with  what  is  laid  down  in  the  text :  Chat 
where  a  confession  refers  to  a  written  paper,  such  confession  is  not  comfdete,  and  can- 
not be  received  without  proof  of  tlie  paper.  In  the  first,  it  was  heW  that  the  declara- 
tioD  of  the  par^  referring  to  books,  adopted  and  made  them  evidence  against  him,  as 
a  ptrt  of  the  confeosion.    The  aetkm  was  on  notes  against  A.  and  otherSi  to  fix  them 


m  Of  Admisaions  by  a  Party  to  the  SuUy  or  by  his  Agent.         [CL  Si 

as  partners,  and  the  plaintiff  proved  A.'s  declaration  denying  thiit  he  was  a  partner,  in 
respect  to  the  notes  in  question ;  but  saying  he  had  at  one  time  been  interested,  and  ie« 
ceived  a  dividend  in  1815,  when  his  interest  ceased ;  that  the  dividend  was  entered  in 
the  books  on  that  day.  The  plaintiff  then  offered  the  books.  Held  admissible,  and 
that  A.  had  made  them  a  part  of  his  confession.  The  court  said  that  the  part  of  the 
declaration  denying  himself  to  be  a  partner  might  be  disbelieved  by  the  jury  on  testi- 
mony aUunde.  Beside,  the  book  might  shew  a  connection  of  such  a  nat«e  that,  if  the 
plainti£&  had  no  notice  of  the  dissolution,  A.  might  still  be  liable.  (Thommon  v.  Kal- 
bach,  12  Serg.  &  Rawle,  238  to  340.) 

In  the  following  case  the  principle  in  the  text  was  held  to  mean  that  the  confession 
must,  in  the  first  instance  and  on  its  &ce,  shew  the  reference  to  be  to  a  writing ;  if  not, 
the  party  cannot  himself  explain  the  reference  to  mean  a  writing,  and  then  call  for  its 
production.  The  plaintiff,  claiming  premises  under  M.,  showed  the  defendant's  con- 
fession that  he  held  under  M.  by  lease,  and  rested.  The  defendant  proved  that  the 
lease  was  in  writing,  and  then  insisted  that  the  plaintiff  should  produce  it,  in  order  to 
show  that  it  had  expired.  Held,  that  this  lay  with  the  defendant ;  and  this  not  being 
done,  it  should  be  intended  from  the  omission  that  it  had  expired.  (Jackson,  ex  dem. 
WithereU  v.  Jones,  9  Cowen's  Rep.  182.) 

A  confession  was  in  one  case  thus  aUowed  to  be  connected  with  a  writing  by  a  very 
loose  and  remote  implication,  to  explain  the  equivocal  word  gift  as  used  in  a  confes- 
sion. Thus,  in  detinue  for  negroes,  the  plaintiff  proved  that  the  defendant  said  he  had 
^ven  them  to  the  plaintiff's  wife,  who  was  the  defendant's  daughter.  The  court  al- 
lowed the  defendant  to  show  tliat  he  had  made  his  will  (whereby  he  had  given  them 
to  his  daughter)  on  the  very  day  when  the  declaration  was  made,  in  order  to  explain 
what  was  meant  by  giving  tlie  negroes.    (Morisey  v.  Bunting,  1  Devereux,  S.) 

In  one  case  at  nisi  prius,  it  was  held  that  where  a  party  referred  to  a  writ  in|hi8  con- 
fession, by  which  he  partially  did  away  its  effect  against  him,  he  was  yet  put  to  strict 
proof  of  the  writ.  This  was  in  Grey  r.  Smith  and  another,  sheri£^  (1  Campb.  Rep. 
387.)  The  plaintiff,  to  charge  the  defendants  with  taking  goods,  gave  in  evidence  a 
warrant  executed  by  one  of  the  defendants,  the  sheriff,  to  his  bailiff,  as  an  admissbn 
that  the  bailiff  acted  as  his  agent.  The  same  warrant  recited  the  writ,  and  tlie  defend- 
ants claimed  that  the  whole  admission  must  be  taken  together,  and  the  writ  therefore 
as  proved.  But  Ld.  Ellenborough  denied  this,  and  said  the  defendants  must  prove  the 
writ  as  a  part  of  their  justification ;  and  this  although  it  was  contended  that  the  writ 
itself  should  be  produced  by  the  plaintiff.  But  tlie  contrary  has  been  holden,  and  that, 
even  in  false  imprisonment,  proof  of  the  defendant's  admission  that  the  plaintiff  was  ar- 
rested and  handcuffed  by  his  order,  but  he  had  a  warrant  for  this,  must  be  taken  to- 
gether ;  and  thus  would  justify  him.  (Rogers  v.  Wilson,  1  Akib.  Rep.  407, 409.)  And 
see  ShaUer  v.  Brand,  post,  note  201 ;  Dennis  v.  Barber,  id. ;  Griffith  v.  Eetchum's 
adrar's,  id. ;  and  Doe,  ex  dem.  The  Trustees  of  the  University  of  N.  Car.,  v.  Roe,  id. 


NOTE  201— p.  110. 


Gray's  ex'rs  v.  Kernahan,  2  Nott  &  M'Cord,  60.  Davis  v.  Verdrier,  1  M'Cord,  3S0. 
Grimes  v.  Smith,  i  Marsh.  Kenfy  Rep.  205, 6.    Post,  note  224. 
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The  TvSe  that  a  confession  shatt  be  taken  togetber  is  correedy  laid  down  in  the  text, 
with  ita  qualtfk^tion,  that  thou^  it  shall  be  received  together,  yet  every  port  is  not 
«lways  entitled  to  equal  wei^t.  (See  next  note,  211.)  The  confession  intended  Iqr 
the  rule  comprehends  any  one  entire  connected  conversation  at  declaration,  oral  or 
written,  or  both ;  but  not  several  distinct  declarations  or  conversations  at  difierent 
timd^  though  on  the  same  subject,  (Gralbraith  v.  Green,  19  Serg^  &  Rawle,  85,)  and 
in  prosecuting  the  same  negotiation.  U  is  the  time,  not  the  subject  or  nature  oC  the 
conversations,  that  determines  their  identity.  Thus,  in  a  suit  by  the  plaintiff  against 
a  town  for  suppnrtiog  W.  as  a  pauper,  the  defendants,  to  shew  that  W.  was  not  a  j^U* 
per,  proved  that  their  agents  applied  to  the  plaintiff  and  negotiated  with  him  to  deliv* 
er  them  a  note,  which  ihe  plaintiff  admitted  to  belong  to  W.  To  rebut  this,  the  pAailfe- 
tiff  ofered  to  show  tliat,  in  pursuance  of  the  previous  negotiation  and  a  abort  time  a^ 
letwards,  be  delivered  the  note  to  the  agents,  declaring  it  was  not  W.'s.  This  was 
permitted  at  nisi  prius ;  but  on  motion  for  a  new  trial,  held  inadmissible.  (Stewart  v. 
The  Inh.  of  Sherman,  5  Conn.  Rep.  344.)  It  has  repeatedly  been  held  that  what  a 
party  says  at  one  time  cannot  be  used  by  him  to  explain  what  he  said  at  another.  (Per 
Coiden,  senator,  in  Murray  v.  Coster,  4  Cowen's  Rep.  630.  Blight  v.  AahJey,  1  PeU 
€.  C.  Rep.  15.  Patlon  v.  Goldsborough,  9  Serg.  &  Rawie,  55,  per  Tilghman,  C.  J. 
Ifartin  v.  Root,  17  Mass*  Rep*  227.)  Thus  in  dower,  where  the  defence  is  that  pre- 
vious to  the  marriage,  the  lands  had  been  given  by  the  deceased  husband  to  faia  sooi 
kM  that  the  declarations  of  the  deceased  that  he  had  not  so  granted  the  land,  wera 
not  admissible  to  rebut  evidence  of  his  declarations  that  he  had^  unless  tliey  were  a 
part  of  the  same  conversation  giyen  in  evidence.  (Galbraith  v.  Green,  Id  Setg.  & 
Bawie,  85, 92.)  Agaui.  On  trial  of  an  action  of  trespass  q.  c.  f.,  it  becoming  mate* 
rial  to  ascertain  whether  Ihe  lot  in  question  had  been  drawn  as  a  proprietors'  lot,  the 
yl^iwiiff^  who  claimed  it  as  a  drawn  lot,  read  from  their  records.  The  defendant  ofier* 
ed  to  read  from  the  same  records  the  proceedings  of  an  adjourned  meeting  of  the  same 
prepiietors  to  explain  away  the  ffrst.  Held  inadmissibe,  as  not  being  of  a  transactioii 
mi  the  same  time  with  that  first  recorded ;  and  therefore  not  coming  within  the  pdnc^ 
pie  that  an  admissiQn  or  paper  shall  be  taken  together.  (Pike  v.  Dyke,  2  Greenl.  218, 
^10,  17.)  But  in  an  action  for  a  fraud  in  the  sale  of  a  diseased  negro,  the  defendant^ 
to  show  the  plaintiff  considered  the  negro  sound,  proved  that  he  "vinrote  a  letter  and 
aent  it  by  the  negro  to  C.  K.,  offering  him  the  negro  for  a  soiuid  price.  The  plaintiff 
<^red  to  show  tliat  tlie  negro  had  a  wife  at  C.  K.'s  and  wished  to  go  to^him;  and 
that  the  plaintiff  told  a  witness,  at  the  time  of  writing  the  letter,  that  he  woukl  fix  a 
price  whksh  C.  K.  would  not  give,  wishing  to  deceive  the  negro  and  prevent  him  from 
mbeoonding,  tiirough  fear  of  bein^  returned  to  tlie  defendanL  Held  admissible.  (Thf 
vail  V.  Medtart,  4  Har.  &  John.  14.)  In  ejectment,  the  plaintiff  claimed  under  Smith, 
againet  his  executors,  and  gave  in -evidence  his  admissions  identifying  the  lot  granted 
to  the  plaintiff 's  ancestor.  The  defendants,  to  do  away  those  admissions,  offered  in 
evidence  Smith's  subsequent  admissions  (statements  on  paper)  in  explanation.  Hekl 
anadnriasible.  Per  Tilghman,  C.  J. :  "  When  a  confession  is  given  in  evidence,  the 
whofe  is  to  be  taken  togetber ;  but  a  confession  made  at  one  time  cannot  be  rebutte4 
lija  declaration  at  another  time,  because,  if  that  were  permitted,  a  man  might  destroy 
liii  cmifessiona  by  subsequent  declarations  to  the  contrary."  (Patton  v.  Goldsborough, 
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9  Sefg.  It  Rawle,  47,  5&)  S(s  in  ejectment,  the  defendant  ckdmed  that  a  warrant  for 
tfie  land  which  was  taken  in  bis  wiiSs^'a  name  (the  daughter  of  H.)  waa  ibr  her  uae,  and 
proved  H.*8  acknowledgments  that  this  was  sa  The  plaintifb  ofiered  other  oonv^N 
■atibns  of  H.,  asserting  that  the  warrant  was  for  his  own  use.  Held  inadmisnUa* 
M'Peake  v.  Hutchinson,  5  Serg.  It  Rawle,  395,  397.)  But  where  a  person  was  eX' 
amined  as  to  his  books  (they  being  absent)  before  commissioners  of  bankni{ytcy,*a8  to 
lus  dealings  with  the  bankrupt,  and  by  his  consent,  the  accountant  to  the  comnuaskm 
making  extracts  fW>Hi  them,  hekl  that  these  extracts  could  not  be  used  as  evidenoe 
against  him,  without  also  reading  his  examinatioD.  (Yates  ▼.  Camaew,  S  Carr.  It 
FiBiynev  99.)  In  an  action  by  a  woman  ibr  a  breach  of  marriage  promise,  the  defend- 
ant, to  mitigate  damages,  asked  the  plaintiff's  physician  if  he,  in  attendmg  her,  had 
not  prescribed  ibr  a  disease  other  than  pregnancy,  who  answered  he  had ;  and  the 
only  knowledge  he  had^of  it  was  fh>m  her  information ;  and  here  the  defendant  insist* 
ed  on  slopping.  But  the  plaintiff's  counsel  were  allowed  to  show  that  in  the  same 
conversations  she  declared  the  disease  to  be  the  venera)  which  was  communicated  to 
her  by  the  defendant  himself.    (Withers  v.  Richardson,  5  Monroe,  94,  5.) 

The  rule  that  confessions  or  declarations  shall  be  taken  together  is  confined  to  them 
as  such,  and  not  where  they  are  themselves  the  very  grievance  complained  ofl  Thui, 
in  an  action  for  a  libel  or  skmdef,  the  defendant's  declaration  of  its  frufh  at  the  time  is 
not  evidence ;  for  so  no  action  would  lie  for  a  tibel  or  slander,  without  in  the  firet  pbee 
showing  the  falsity ;  whereas  it  lies  with  the  defendant,  if  he  would  justify,  to  shew 
the  truth.   (Rice  v.  Withers,  9  Wend.  1S8.) 

Where,  taking  the  confession  together,  the  branch  making  against  the  party  is  com- 
pletely avoided,  qualified  orlexplained  away  by  another  branch,  and  there  is  nothing 
beside,  either  intrinsic  or  extrinsic  the  latter  branch  to  render  it  questionable,  the  irst 
is  neutralized ;  andjthe  whole  is  considered  by  the  cases  as  not  weighing  a  Ibather 
agunst  the  party.    Thus,^in  assumpsit  for  goods  sold,  the  defendant's  confesnon  that 
he  had  bought  the^goods,  but  paid  for  them,  is  not  sufficient  to  entitle  the  plaintiff  to 
recover.  (Smith  v.  Jone8,fl5  Johu.  Rep.  339.)    So  where  the  defendant  admitted  he 
bad^received  goods,' but  accounted  for  them,  held  the  whole  shouM  be  taken  together. 
(Benedict,  adm'r,  v.  Nichols,  1  Root,  4S4.)    So  '*  F  have  received  a  dollar ;  but  it  was 
my  due,"  (Carver  v.  Tracy,  8  John.  Rep.  437 ;)  "You  did  services  for  me ;  but  I  did 
not  employ  you,  and^  am  under  age,"  (Wailing  v.  Toll,  9  id.  141 ;)  so  **  I  want  to  sett 
the  Iiorses,  for  I  have  offered  them  to  F.,  who  refused  them ;"  the  latter  being  materi- 
al to  do  away  the  effect  of  a  simple  offer  to  sell,  (Fenner  v.  Lewis,  10  id.  38 ;)  so  **  I 
killed'youT  dog;  butjt  was  because  he^assaulted  me  in  the  night  ra  the  highway," 
(Credit  v.  Brown,Jid.  865 ;)  so,  on  a  question  of  non-joinder  of  plaintafls,  "  I  and  H. 
gave  our  not^ ;  but  he  signed  as  surety,  and  we  were  not  jointly  interested  in  the  sob* 
ject  of  the  suit,"  (Hopkins  v.  Smith,  11  id.  161.)   The  defendants  pointed  out  twenty- 
five  small  hogsheads,  less  than  the  usual  size,  and  delivered  a  bill  of  these  to  the  plain- 
tift  as  a  performance  of  a  contract  before  made,  to  deliver  hogsheads  of  the  common 
size*;  but  which  previous  contract  was  void  by  the  statute  of  frauds.    The  plaintifik 
accepted  those*of  the^ small  size,  which  made  a  valid  contract ;  and  then  would  have 
used  the  whole  transaction  as  evidence^to  shew  a  previous  contract  to  deliver  those  of 
the  common  size.     But,  per  cur.  "  It  is  not  competent,  m  our  opinion,  for  the  plaintifik 
to  accept  this  acknowledgment  of  the  defendants,  by  a  specification  of  twenty-five 
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liogl4iead8  ready  tot  the  plaintiffi,  as  the  performance  of  the  bargain  acknowledged  on 
their  part;  and  then  to  use  this  evidence  as  the  means  of  proving  another  and  di£fer^ 
ettt  omitraet.    Where  you  rely  upon  a  coniesaon,  you  must  take  it  all  together ;  and 
the  rale  is  pecuEarly  necessiiry  to  be  observed,  where  the  confession  is  in  a  form  of  ev- 
idence easential  to  the  establisliment  of  the  contract  to  be  proved,  as  in  thiftcaae. 
(WMtwell  V.  Wyer,  11  Mass.  R.  6, 10.)  The  defendant  admitted  his  contffiict  with  the 
plaintiff's  intestate,  but  said  it  was  in  writing  (a  specialty.)   The  action  being  assuxniH 
ait,  it  was  correctly  put  to  the  jury,  that  if  they  believed  the  latter  part  of  the  confet- 
skvn,  they  must  find  fyt  the  defendant,  for  assumpsit  would  not  he.  (Hoiley^s  adm'r  ▼• 
Chn8to|dier,  S  Monroe,  16.)    In  assumpsit  for  the  freight  of  certain  tobacco  shipped 
by  the  defendants  in  the  plaintiffe"  vessel,  which  tobacco  the  defendants  purchased  of 
S.  C,  to  ahow  the  quantity,  the  plaintiffs  proved  that  T.,  one  of  the  defendants,  said 
they  bad  40  hogsheads  of  S.  C,  which  were  shipped  in  the  plaintiffs'  vessel.    The  de- 
fendants ofiered  to  shew  that  T.  said,  at  the  same  time,  that  the  tobacco  was  damaged 
in  the  transportation.    This  being  overruled,  the  judgment  was  for  that  reason  re- 
versed on  appeaL    Turner  v.  Jenkins,  1  Har.  &  Gill,  161.)    In  assumpsit,  where  the 
plaintiff  relies  on  the  defendant's  acknowledgment  to  take  his  case  out  of  the  statute  bf 
Kmitations,  as  if  the  defendant  use  words  implying  that  the  debt  is  due,  but  say  he 
don't  consider  himself  indebted  because  the  plaintiff  was  negligent  in  not  collecting 
eertain  securities,  and  ought  not  to  kx)k  to  him,  the  whole  must  be  taken  together,  and 
the  plaintiff  cannot  disprove  any  part,  as  that  the  debt  is  due  because  there  was  no 
aegleet,  &c.  (Oliver  v.  Gray,  1  Har.  &  GiU^  $04, 919,  320.)   See  also  post,  note  224. 
The  rule  applies  to  written  as  well  as  oral  admissions;  a  very  common  illustration  i»f 
whidi  is  found  in  tlie  accounts  of  the  party.    These  being  used  as  evidence  against 
him,  are  also  evidence  for  him.    (Jones  v.  Jones,  4  Hen.  Sc  Muf.  447.)    Thus,  v^ere 
on  a  bill  filed  by  one  partner  against  the  administrators  of  another  for  discovery  and 
account,  a  balance  was  allowed  against  the  intestate  on  credits  taken  from  his  books, 
without  aOowing  the  debits  on  the  same  books,  for  this  reason  and  others,  the  decree 
was  reversed ;  and  the  reversal  sustained  in  the  court  of  appeals,  who  say  both  aides^ 
credit  and  debit,  should  have  been  taken  together.    (Waggoner  v.  Gray's  adn^'rs,  2 
Hen.  &  Munf  603.)    Again.    In  assumpat,  the  plaintiff  had,  before  suit,  delivered  a 
lai;ge  accout,  but  on  the  trial  proved  only  one  itetn,  J&2S0.    The  defendant  selected 
one  item  of  credit  in  the  same  account  exceeding  the  j&SSO,  relying  on  it  as  an  admisr 
sion.    The  jury,  under  the  direction  of  the  court,  that  by  relying  on  Uie  credit  side  the 
defendant  must  be  holden  to  «dmit  all  the  debit  side,  found  for  the  plaintiff;  and  on 
motion  for  a  new  trial,  the  court  held  ttiat  a  defendant  being  called  on  to  render  an  ac- 
count in  order  to  sustain  a  phiintiff's  demand,  which  the  latter  is  obliged  to  rely  on  in 
order  to  charge  the  former,  is  entitled  to  be  discharged  by  it    They  said,  if  a  defend- 
ant is  eaOed  on  to  state  whether  a  particular  sum  of  money  be  due,  and  he  state  it 
was  to  be  paid  on  a  conditi<m  not  perfenned,  you  must  take^the  acknowledgment  alto- 
gether.   An  account  is  composed  of  items,  and  they  are  placed  on  the  debit  and  credit 
side.    If  the  defendant  produce  the  account,  you  can  no  more  take  the  items  on  the 
sredit  side  to  charge  him,  and  reject  the  debits,  than,  in  the  ease  supposed,  you  ean 
take  the  acknowledgment  of  what  was  agreed  to  be  paid,  and  reject  what  he  states 
with  nspeet  to  the  conditkm.  vNew  trial  denied.    (Morris  v.  Hurst,  1  Wssh.  C«  C. 
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Bep.  4J3.)  Attain.  la  assumpsit,  the  defendants  produced  an  account,  in  the  hand 
writing  of  one  of  the  plainti£&,  crediting  the  defendants  with  $668,37,  Dec  1817. 
This  was  introduced  to  show  a  claim  o£  so  much  in  their  favor.  But  the  same  ao- 
coimt  contained  a  charge  against  them  under  date  of  Feb.  1817,  of  a  balance  of  84405,«' 
to,  in  the  plaintiff's  favor.  Held,  that  the  whole  must  be  taken  together ;  and  so  was 
evidence  in  favor  of  the  plainti&.  But  it  was  said  the  defendants  might,  notmthstand- 
ing,  impeach  the  account  so  far  as  it  was  in  favor  of  the  plaintifiis.  But  they  did  not 
do  it  (Walden  v.  Sherburne,  15  John.  Rep.  409,  413, 434.  Turner  v.  Child,  1  Dev. 
134,  S.  P.  per  Taylor,  Ch.  J.)  Again.  In  an  action  on  an  open  account  current. 
Originating  in  New- York,  for  cash  lent,  stock  spld,  and  the  balance  of  an  interest  ac« 
count  upon  the  items,  the  defendant  relied  on  this  account  to  show  his  credits,  and  the 
jury  Ibund  for  the  plaintifls  with  the  interest,  thou^i  an-offer  by  the  pktintijflb  to  prove 
that  interest  was  allowable  in  New- York  on  such  an  account,  had  been  overruled  by 
the  court,  on  the  defendant's  objection.  The  defendant  appealed ;  but  the  judgment 
was  affirmed,  on  the  ground  that,  as  the  defendant  relied  on  a  document  produced  by 
the  plainti^  it  must  be  taken  altogether;  and  that  would  warrant  the  aHowanoe  of 
interest  (Wakeman  v.  Marquand  et  aL,  5  Mart  Lou.  Rep.  N.  S.  965, 37S.>  <'  The 
books  of  merchants  cannot  be  given  in  evidence  in  their  favo»;  they  are  good  evidence 
against  them ;  but  if  used  as  evidence,  the  whole  must  be  taken  together."  (Civil  Code 
of  Louisiana,  2244.)  The  rule  was  applied  veiy  liberally  to  a  sheriff's  return,  that  he 
had  levied  of  the  defendant's  goods  and  chattels  $52,03 ;  but  paid  for  rent  due  from 
the  defendant  to  M.  N.,  and  costs  demanded  by  lier  attorney,  $23,371 ;  and  that  $6,'* 
40  had  been  recovered  of  him  by  D.  &  H.,  on  account  of  selling  the  goods.  In  a  suit 
by  tlie  plaintiiT  in  the  execution,  against  the  sheriff's  administralorB  for  the  money,  he 
relied  on  the  return ;  and  it  was  held  that  tlie  sheriff  was  protected  by  the  matter  m 
avoidance ;  and  the  balance  only  should  be  recovered.  (Griffith  v.  Ketchum's  adm'r* 
12  John.  379.)  So  in  ejeclment,  a  writing  introduced  by  the  lessor  of  the  plainti^ 
signed  by  tlie  defendant,  admitting  the  title  of  the  lessor,  but  stating  tiiat  the  defend* 
ant  had  been  in  possession  seven  years  under  color  of  title,  (the  N.  Carolina  limitation,) 
being  introduced  by  tlie  plaintiff,  was  held  evidence  for  the  defendant  of  title  by  an  ad* 
verse  possession ;  but  the  court  said  it  would  have  been  otherwise  if  the  admission  had 
been  made  before  the  limitation  had  completed  running ;  for  then  it  would  have  de- 
stroyed the  character  of  tlie  adverse  possession ;  but  here  it  asserted  a  title.  (Doe^  ex 
dem.  The  Trustees  of  tiie  University  of  North  Carolina,  v.  Roe,  2  Hawks,  370.)  An 
admission  of  tlie  plaintiffs  account  by  the  defendant,  at  the  same  time  producing  and 
claiming  one  of  equal  amount  against  tlie  plaintifi^  must  be  taken  togetlier ;  and  is, 
therefore,  per  »e,  no  admission  of  the  plaintiff's  claim,  even  to  take  it  out  of  the  statute 
of  limitations.  (Jacobs  v.  Farrall,  2  Hawks,  570.)  A  writing  admitting  the  survivor- 
ship of  the  wife  and  that  she  is  still  alive,  but  asserllftg  that  she  has  released  her  dow- 
er, being  used  to  prove  the  former,  held  that  it  must  also  be  taken  to  disprove  her  rif^l 
oC  (Jiower.  (Shaller  v.  Brand,  6  Binn.  435,  43d.)  The  defendant  offered  to  prove  an 
extract  from  the  plaintiff's  letter,  the  original  being  k>sL  The  court  wouki  not  permit 
this,  saying  the  whole  letter  must  be  given  in  evidence,  tliough  tlie  'witness  woukl 
swear  that  the  extract  contained  every  thing  pertinent  (Dennis  v.  Barber,  6  Seig; 
h  Rawle,  420,  425,  6.)  The  piaintifiii  sued  on  bills  of  exchange  drawn  on  them  by 
tha  defendant,  and  paid  for  his  account.    The  defendant  interposed  a  defence  of  ptjh^ 
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ment;  and  to  show  this,  relied  on  the  books  of  the  pbiiitifls,  (produced  under  a  notice,) 
oieditiiig  him  with  vaiioua  sums  received ;  but  there  were  also  in  the  same  books  ooun- 
tervaiiing  charges,  debits  of  money  paid,  which,  however,  the  plaintiffs  could  not  claim 
under  their  declaration,  as  this  went  upon  the  bills  specially,  and  contained  no  count  for 
money  paid.  The  defendant,  therefore,  claimed  the  credits  in  his  &vor ;  and  contended 
that  the  debits  could  not  be  allowed  to  affect  him.  Washington,  J.  said :  '<  The  prin- 
ciple of  law  is,  that  if  the  defendant  is.  not  prepared  to  prove  credits,  but  relies  for  their 
proof  on  the  plaintiff's  account,  the  plaintiff  can  call  on  liim  to  admit,  prima  /aci«,  the 
debits ;  but  it  is  competent  to  the  defendant  to  shoW}  by  evidence,  that  the  debits  were 
not  properly  made.  In  this  action  the  plainti£&  cannot  recover  on  the  debits,  but  only 
on  the  bills.''  But  he  allowed  that  the  credits  might  be  considered  as  payments  appli- 
ed to  the  debits,  within  the  rule  that  payments  may  be  applied  by  the  creditor,  if  not 
directed  by  the  debtor  at  the  time ;  and  so  far  the  credits  be  rendered  unavailable  to 
the  defendant.    (Bell  et  al.  v.  Davidson,  3  Wash.  C.  C.  Rep.  328.) 

The  cases  are  by  no  means  uniform  upon  tlie  extent  to  which  one's  book  becomes  evi- 
dence for  him  when  introduced  by  the  opposite  party,  some  of  tliem  taking  the  whole 
of  the  countervailing  debits,  or  statements  in  other  parts  of  tlie  books,*and  others  nar- 
rowing the  evidence  down  to  the  single  charge.  In  one  case,  the  defendant  ckimed. 
the  benefit  of  a  credit  often  cords  of  wood  at  $2,50,  given  in  the  plaintiff's  testator's 
day  book;  and  he!d,  that  he  could  not  have  this  benefit  without  all  the  charges  in  the 
band  writing  of  the  testator  against  the  defendant  contained  in  the  same  day  book,  al- 
so going  to  the  jury  as  evidence  to  prove  the  charges,  though  at  other  times  tiian  the 
date  of  the  credit  (King  v.  Madux's  ex'r,  7  H&r.  &  John;  467.)  In  apother  case,  in 
ai^action  of  assumpsit,  commenced  in  May,  1813,  for  work  and  labor,  the  defendant 
produced  his  day  book  on  notice,  by  which  the  labor  was  credited  to  the  {daintiff,  on 
different  pages,  before  suit  brought  The  defendant  then  insisted  on  reading  an  entry 
on  a  different  page  of  the  same  book,  made  in  .November  of  the  same  year,  1812.  But 
this  was  disaUowed,  on  the  ground  that  the  entry  was  h&er  suit  brought ;  though  the 
court  admitted  that  ordinarily  any  entry  miglit  be  read  by  a  defendant  under  these^ 
circurostances  necessarily  connected  with  those  used  by  the  plaintiff,  which  his  book 
contain^  at  the  time  when  the  suit  was  brought  (Witliets  v.  Gillespy,  7  Serg.  & 
Rawie,  10.)  Otherwise,  it  seems,  if  the  plaintiff  merely  inspects  the  books,  without 
using  them  in  evidence,  (idw)  In  another  case,  where  the  plaintiff  read  an  entry  from 
the  defendant's  day  book,  the  latter  then  insisted  on  reading  other  entries  from  the 
same  book,  in  other  parts,  and  not  connected  with  the  one  read.  Held  madmissible, 
though  Abbott,  Ch.  J.  said  he  was  entitled  to  have  the  whole  of  the  particular  entry 
read.    Gatt  v.  Howard,  3  Stark.  Rep,  3.)    And  see  Pike  v.  Dyke,  supra,  cited  from 

5  Greent  S13,  316,  317. 

We  have  seen  in  Withers  v.  Gillespy,  supra,  that  charges  made  afler  suit  brought 
sbaH  not  be  received.  It  has  also  been  held,  that  where  one  party  is  bound  in  duty  to 
fomish  an  account,  the  credits  may  be  used  against  him  without  regard  to  the  debits. 
Thus  where  a  partner  called  on  to  account,  did  so,  but  made  a  countervailing  charge 
in  the  account,  of  $350,  as  stock  brought  into  tlie  partnership  by  him,  held  that  thia 
was  properly  rejected,  there  being  no  proof  beside  the  account    (Smith  v.  Harrathy, 

6  Mart  Lou.  Rep.  N.  S.  319.)    So  where  the  administrator  of  an  executor  being  or- 
dered by  chancery  to  account  with  legatees,  produced  the  account  books  of  his  intes- 
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tate,  and  insisted  that  the  whole  should  be  taken  together,  debits  as  well  as  credits ; 
and  the  commissioner  took  the  account  on  flus  principle,  reportio£f  a  baknoe  in  his  &- 
vor,  which  was  confirmed  on  appeal.  This  was  disallowed  on  farther  appeal,  and  the 
court  said  the  rule  that  wliere  a  party  relies  on  an  account  furnished  by  his  adrenary, 
he  is  bound  to  take  the  whole  together,  does  not  apply  to  an  account  fumisbed  by  an 
executor  or  other  trustee.  They  are  bound  to  furnish  the  ceHui  qiu  tmM^  with  the 
means  of  charging  them ;  and  must  discharge  themselves  by  vouchers,  or  means  indt" 
pendent  of  the  account  itself.    (Robertson  v.  Archer,  adm'r,  5  Rand.  810.) 


NOTE  202— p.  110. 


We  intimated,  in  the  introduction  to  the  last  note,  that  every  part  of  the  confesdon 
id  not  always  entitled  to  equal  weight.  This  will  be  (bund  fully  illustrated  in  tiie  easea 
which  we  now  proceed  to  state,  and  still  more  strikingly  when  we  oome  to  speak  of 
confessions  in  criminal  cases,  post,  note  224.  The  jury  are  not  always  bound  to  give 
implicit  fiiith  to  the  whole  or  any  part  of  the  confession ;  (Smith  v.  Hunt,  1  M'* 
Cord,  449,  and  the  cases  there  cited ;)  and  said  it  may  be  weighed  by  the  eharactery 
interest  and  appearances  of  the  party  confessing,  (id.)  And  where  the  party,  to  aub* 
-stantiate  a  credit  in  his  favour,  produces  an  account  made  out  by  the  opposite  parly, 
though  he  renders  it  evidence  in  the  first  instance  to  prove  the  debits  against  himaelf 
in  the  same  account,  yet  this  is  not  conclusive,  and  he  will  still  be  at  liberty  to  disproive 
the  debits,  (Walden  v.  Sherburne,  15  John.  Rep.  400;  Turner  v.  Ghikl,  1  Dev.  1$4, 
S,  P. ;)  or  impeach  them  by  shewing  them  erroneous  on  their  face.  (Jones  v.  Jonet, 
•4  Hen.  &  Munf.  447.)  And  where,  in  an  action  for  the  price  of  one  half  of  a  steam- 
boat sold,  the  defendant  admitted  he  purchased,  but  said  he  had  paid  for  it,  the  plaintiff 
was  allowed  to  disprove  the  latter  branch  of  the  confessk>n  by  circumstances;  and  the 
jury  thinking  it  was  overcome,  the  court  refused  to  disturb  &e  verdict.  And  per  eur. 
*"  Confessions  must  be  taken  together ;  but  when  extra-judicial,  as  in  tiiis  case,  the 
weight  of  evidence,  by  which  they  may  be  rebutted,  depends  on  aH  the  cireumstanees 
of  the  case,  as  disclosed  by  testimony."  (Quick  v.  Johnson,  6  Mart.  Lou.  Rep.  N.  S 
532,  3.)  And  see  Thommon  v.  Kalbach,  (12  Serg.  &  Rawie,  238,  840,  stated  also 
ante,  note  200.)  So,  where  the  evidence  in  assumpsit  for  money  lent,  was,  that  the 
defendant  said,  "  I  borrowed  the  money,  but  I  paid  it;"  it  was  put  to  the  jury  that 
tlie  confession  must  be  received  altogether ;  but  they  were  not  bound  to  credit  the  ae- 
sertion  of  payment;  and  they  found  for  the  plaintiff,  owing  to  some  slight  evidence 
which  tended  to  repel  the  assertion  of  payment  (Newman  v.  Bradley*  1  DalL  240.) 
In  an  action  for  wages,  as  mate  of  a  vessel  against  the  master,  the  latter  said  he  wee 
captain,  but  never  engaged  the  plaintiff,  who  was  employed  by  the  owner.  Shippen, 
president,  told  the  jury  they  must  take  the  whole  together,  unless  the  part  in  his  favor 
was  inconsistent  or  improbable.  The  defendant  had  a  right  to  choose  his  mate,  though 
employed  by  the  owner ;  and  the  mate  had  a  threefold  remedy ;  one  against  the  ma^ 
ter,  the  same  as  a  common  saikir  had ;  and  gave  the  opinion  of  the  court,  tiuit  if  the 
plaintiff  served  with  the  defendants  permission,  he  was  liable.  Verdict  fbr  plainti£ 
(Parrel  v.  M'Clea,  id.  3SX)    In  assumpsit,  the  j^intifr  proved  that  he  preeeoled  hia 
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mcoount  to  the  defendant,  who  said,  "  It  is  just,  but  I  paid  it  by  a  man  in  Petersburgh ; 
and  had  I  time,  I  could  prove  it"  Per  cur.  *'  The  rule  is,  that  a  confession  shall  be 
taken  altogether ;  but  if  there  are  circumstances  mentioned  in  tiie  confession,  which, 
.  when  examined  into,  disprove  the  matter  alleged  in  discharge,  or  where  that  matter 
ean  be  disproved-,  the  jury  are  to  reject  it,  and  go  upon  the  other  part  of  the  confession 
only ;  as  where  he  says  the  account  is  just,  but  I  paid  it  before  such  persons ;  and  they 
know  nothing  of  the  payment;  or  at -such  time  and  place,  and  it  be  proved  that  at 
that  time  he  was  not  at  the  place,  but  at-tinother  &r  distant ;  or  if  he  says  the  account 
is  just,  but  I  will  prove  it  paid  if  I  have  time  ;  and  he  is  allowed  that  time,  and  called 
upon  to  make  that  proo^  and  does  not ;  in  such  and  the  like  cases,  the  matter  in  dis- 
charge wiB  be  rejected."  Verdict  for  plaintiff.  (Barnes,  ex'r  of  Kay,  v.  Kelley,  3 
Haywood,  45.)  Fn  stating  an  account,  the  creditor  charged  (inter  tdia)  $150  for  a 
waggon,  which  was  the  only  item  proved,  and  made  the  balance  due  to  him  9d4,  afler 
giving  several  credits.  He,  at  the  time  of  stating  the  accout,  admitted  that  the  wag- 
gon had  been  paid  for,  which,  if  he  h^d  not  been  allowed  his  other  charges,  would 
bare  made  a  balance  the  other  way.  The  jury  considered  the  written  statement  and 
ooBfosakHi  altogether,  and  discredited  tlie  latter,  aUowing  the  balance  as  struck.  Held 
weO.  The  court  said  the  jury  roust  judge  what  credit  is  due  to  any  part  of  a  state- 
ment, written  or  orak  (Tomer  v.  Child,  1  Dev.  18S,  184.)  The  defendant  confessed 
be  had  committed  a  homicide  by  shooting  at  the  vital  parts  of  a  negro,  declaring  at  the 
linie  he  intended  to  hit  his  legs ;  but  other  proof  showed  him  within  10  feet  of  the  ne- 
gro when  he  shot,  so  that  he  might  have  hit  ht%  legs  if  he  had  chosen.  In  trespass  by 
the  owner  of  the  negro,  heM,  that  the  jury  might  reject  the  latter  part  of  the  confes- 
sion end  acton  the  first.    (Artlmr  v.  Wells,  2  Rep.  Const  Court  S.  C.  314.) 

On  a  reference  to  take  an  account,  the  defendant  claimed  to  have  alk)wed  to  him 
credits  for  large  disbursements  contained  in  an  account  produced  against  him  by  his  ad- 
versary. But  the  account  did  not  say  to  whom  nor  for  what  the  payipents  were  made, 
nor  did  it  give  particulars  of  time ;  several  items  were  discredited,  and  one  had  been 
aDowed  in  another  and  distinct  account  Chancellor  Kent,  on  hearing  exceptions  to 
the  master's  report,  said,  *'  There  is  no  doubt  of  the  general  rule,  that  when  one  party 
exhibits  a  paper  in  proof  to  charge  hia  opponent,  Jiis  opponent  is  entitled  to  use  it  in 
his  discharge.  But  it  does  not  foDow  that  each  part  is  entitled  to  the  same  credit 
The  chaige  may  be  so  clear  and  q>ecific  as  to  be  conclusive,  while  the  discharge  is  so 
kKMe  and  defective  as  to  deserve  no  credit  We  have  seen  that  those  discharges  are 
inaccurate  in  some  instances,  that  they  have  no  precision  or  certainty  as  to  place  or 
dicumstance,  that  we  have  evidence  of  tlie  albwance  of  part  on  other  proQ^  and  of  the 
jposMae  injustice  of  other  parts ;  and  we  are  justified  and  bound,  upon  all  sound  princi- 
ples, to  vejeot  the  whoie."  (Method.  £p.  Church  et  al.  v.  Jaques  et  al.,  3  John.  Ch. 
Rep.  115  to  117.) 

Though,  where  a  confession  or  declaration  is  given  in  evidence,  a  court  and  jury 
BMy,  on  sufficient  ground,,  believe  part  and  disbelieve  another  part,  yet  such  parts 
must  be  diatinot  and  relate  to  different  matters  or  facts ;  as,  "  I  acknowledge  that  / 
k&mnkoed  the  mois^y,  but  1  repaid  tt^"  Whereas,  a  negro  saying  "  I  was  manumitted," 
is  a  di&rent  case«  Tbii  cannot  be  used  to  show  that  he  was  once  a  slave,  and 
Njacted  when  invoked  to  shew  that  he  had  become  free*  (Fox  v.  Lambeon,  3  Habt 
•W,#,7-) 
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NOTE  205--p.  no. 

A  priftoner  may  be  convicted  on  his  voluntary  confession,  made  to  any  penKm,of  the 
greatest  crime,  although  totally  uncorroborated  by  any  single  circnmstanoe.  Such 
corroboration  was  holden  essential  by  the  older  editions  of  Leach's  C.  L.,  which  was 
fi)llowed  by  Rozell,  J.  in  State  v.  Aaron,  (1  South.  S43.)  But  this  doctrine  staods 
corrected  by  the  later  editions,  (see  that  of  1816,  vol  1,  p.  311,  Wheeiisg'd  case,)  and 
the  correction  was  followed  by  Ewing,  C  J.  in  State  v.  Guild,  (5  Halst  185,  6;  3 
Curw.  Hawk.  c.  46,  §  37,  S.  P.)  Such  confession  is,  in  most  cases,  the  highest  ev»- 
dence  that  can  be  given.  (Per  Nott,  J.  in  The  Corporation  of  Columbia  v.  Harrison, 
S  Rep.  Const.  Ct  315.) 

Other  cases  have,  however,  manifested  great  distrust  of  confessions  which  are  not 
judicial.  In  one,  where  a  horse  was  stolen,  and  two  men  returned  with  him,,  bringing 
the  prisoner,  who  confessed  to  the  owner  that  he  stole  the  horse,  neither  of  the  bringen 
being  sworn,  the  court  directed  an  acquittal,  ttiough  they  said  it  would  have  been  othr 
erwise  had  the  prisoner  stated  confirmatory  circumstances,  which  had  been  proved. 
But  a  naked  confession  unattended  with  circumstances  is  not  sufficient.  The  prison- 
er might  have  been  misunderstood,  or  his  confession  perverted,  at  he  might  have  been 
operated  upon.  The  smallest  mistake  might  prove  fatal.  A  confession,  fixxn  the  veiy 
nature  of  the  thing,  is  a  very  doubtful  species  of  evidence.  (State  v.  Long,  1  Hayw. 
455.)  And  courts  which  go  against  the  necessity  of  corroborating  circumstances,  yet 
agree  that  the  corpus  delicti  must  be  proved  by  other  evidence  in  order  to  render  the 
confession  operative.  Thus,  in  larceny,  other  proof  must  be  given  of  the  taking  of  the 
goods,  or  in  murder,  the  fact  of  death.    (State  v.  Guild,  5  Halst  195.)    . 

Confessions  by  infants  are  competent  as  well  as  those  of  adults.  (Rex  v.Tborntoo, 
Ry.  &  Mod.  Cr.  Cas.  37.)  *'  He  who  is  a  rational  and  moral  agent,  and  can  merit  the 
infliction  of  legal  sanctions,  must  be  able  to  detail  his  motives  and  acts.  If^  tlierefere, 
the  prisoner  be  of  an  age  to  be  punished,  he  was  of  an  age  to  confess  his  guilt*'  (Per 
Southard,  J.,  in  Aaron's  case,  1  South.  346 ;  cited  5  Halst.  189.  4  Bi.  Com.  84. 
York's  case,  Fost.  70.)  And  in  .one  case  the  confessions  of  a  boy  under  11,  (State 
V.  Aaron,  1  Soutli.  331,)  and  ia  another  under  13  years  of  age,  (State  v.  Guikl,  6 
Halst  163,)  were  received  and  acted  upon  in  charges  of  murder.  The  latter  verdict 
was  sustained  by  the  confessions  being  connected  with  and  fortified  by  dreumstancea ; 
(id. ;)  but  in  the  former,  a  new  trial  was  granted  for  want  of  such  ingredient  (1  South. 
331,  338,  343.)  As  an  in&nt  under  7  is  not  capable  of  crime,  (per  Kiikpatrick,  C.  J., 
in  State  v.  Aaron,  1  South.  338,)  it  follows  that  his  confessions  are  not  receivaUe. 
And  in  all  these  cases  of  extra-judicial  confession  by  infants  under  the  age  of  disoie- 
tion,  it  seems  desirable,  if  not .  essential,  tliat  corroborating  circumstances  shoukl 
appear.  The  question  of  their  necessity  was  much  considered  in  the  two  cases  hist 
cited,  as  well  as  their  nature,  their  mode  of  applicatk>n,  and  the  cautions  under  which 
they  are  to  be  received.  They  are  said  to  be  such  as  serve  to  strengthen  the  confee- 
sion,  to  render  it  more  probable ;  such,  in  short,  as  may  tend  to  impress  a  jury  with  a 
belief  of  its  truth.  They  are  distinguished  from  facts  which,  independent  of  the  con* 
fession,  will  warrant  a  conviction ;  for  then  the  verdict  woukl  stand  not  upon  the  eon- 
femotiy  but  upon  those  independent  circumstances.    "  To  corroboratQ  is  to  8trengthen« 
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S  confirm  by  additional  seeurity,  to  add  strength.    The  tecrtiroony  of  a  wilneis  m 
Co  be  corroborated  when  it  is  shewn  to  correspond  with  the  representation  aC  eomft 
odier  witness,  or  to  comport  with  some  facts  otherwise  known  and  estafatished.    Im 
this  view  of  the  subject,  the  evidence  in  this  cause  affords  oireumstaDees  oorrobofating 
in  a  singular  and  remarkable  manner  the  confessions  which  were  proved.    I  shall 
briefly  state  them.    The  prisoner  said  he  went  to  the  house  of  the  deceased,  for  the 
purpose  of  borrowing  a  gun.    It  was  proved  a  gua  had  been  kept  tikere,  andtiiat  the 
prisoner  knew  it    He  said  she  (the  deceased)  refused  him  the  gun,  and  aceused  him  of 
having  done  mischief  to  tier  pig  and  pigeons,    k  was  proved  that  die  had  enftertained 
a  belief  that  such  mischief  had  been  done  by  him.    He  confessed  he  had  etniok  her 
with  a  yoke.    The  witness  wlio  first  saw  her  aHer  the  disaster,  testified  that  he  found 
a  yoke  and. blood  on  it  lying  near  her.    The  prisoner  confessed  that  as  be  was  going 
cut,  after  she  had  refused  his  request,  he  saw  the  yoke  ky  l&e  door^  i»eked  it  up  and 
went  back.    Jonathan  Van  Kirk,  who  resided  in  the  hcMise,  testified  that  when  be 
went  out  about  noon  to  woric,  the  yoke  was  by  the  side  of  the  door*    "Hie  prisoner  stated 
that  she  was  on  the  heart}].    M'Coy,  the  first  wlio  saw  iier,  found  her  lying  m  the  coi^ 
ner  of  the  fire  place.    He  stated  that  she  was  staivhiag  a  cap.    A  cap,  says  SrOoy» 
lay  on  the  hearth  by  the  side  of  her.    To  Philip  Knowies  he  related  the  story,  and  con- 
fessed he  struck  her  a  first,  second,  third  and  fourth  time.    M'Coy  testified  tibere  were 
four  wounds,  one  on  the  top  of  her  bead,  one  on  the  right  temple,  one  on  the  right  eye» 
and  one  on  the  under  jaw.     The  minute  detail  <of  jncidents  and  the  steady  unifonmty 
ef  his  rebitions  to  a  number  t)f  persons,  are  not  among  the  least  striking  of  the  cicoum* 
stances  wLich  mark  these  confessions.     One  supposed  dfiscrepancy  only  bas  been 
pointed  out.    To  one  of  the  witnesses  he  said,  the  deceased  was  sitting  by  the  fir^  ^ 
blowing  the  fire.    To  another  that  she  was  starcliing  a  cap  and  stooping  4owa  on  tbe 
hearth.    No  difficulty,  however,  seems  to  exist  in  reeoneiling  these  repvesentations  by 
supposing  that  he  spoke  of  difierent  points  of  time.'V  (Per  Ewing,  C.  J*  in  State  v. 
Guild,  5  Halst.  18T,  8.)    Again.    Aaron,  a  colored  boy  under  1«  years  of  age,  a  slave, 
confessed  that  he  had  drowned  a  child  by  throwing  him  into  the  welU    He  was  seen 
at  play  with  the  cliild  near  the  well  shortly  before  the  child  was  missed,  no  other  per- 
son being  with  them ;  in  searching  for  the  child,  the  prisoner  was  found  up  in  a  cher- 
ry tree ;  he  pretended  the  child  had  gone  up  the  road,  lookerf  round  and  called  for  him ; 
went  to  bed  at  night  without  \as  supper ;  admitted  next  morning  he  saw  the  child  fafi 
into  the  well ;  gave  no  reason  why  he  neglected  to  tell  of  it,  but  quietly  continued  his 
work.    When  the  child  was  found  and  taken  out  of  the  well  he  came  up,  and  seeing 
die  corps  lying  on  the  earth,  said,  «  So  you  have  found  Stephen."    These  were  relied 
on  by  Mr.  Justice  Southard,  as  corroborating  circumstances.    (The  State  V.  Aaron,  1 
South.  992,  947.)    But  a  new  trial  was  granted  in  this  carte.    Kirkpatriek,  C.  J.  at  p. 
940,  says,  the  circumstances  were  not  brought  out  by  the  confession.    The  confession 
itself  was  pregnant  with  no  circumstances  to  give  it  authori^,  or  in  any  way  tp  cor- 
roborate it    In  this  Rozell,  J.,  concurred. 

Where  a  confessun  was  made  long  afler  the  prisoner  waa  arrested  and  imprison^  de- 
taifing  several  drcunstances  which  were  found  to  be  true,  and  whicli,  if  known  by  tbe 
prisoner  at  the  time  of  the  alleged  ofience,  would,  tend  materially  io  oorroborate  bis 
eonfessbn,  it  was  held  a  very  laudable  oautbn  to  submit  to  ^  jury  whether  tb^  eir- 
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euiDBtaiioefl  might  not  have  been  learned  by  the  prisoner  through  the  infennation  of 
othera,  and  he  enabled  in  that  way  to  state  them ;  and  to  charge  that  if  the  jury  believ- 
ed this  to  be  the  case,  they  should  disregard  the  proof  of  their  truth  as  to  any  tenden- 
cy  it  might  have  to  fortify  the  oonlession.    (The  State  v.  Guild,  5  Halst  188.) 

The  oral  confession  to  a  private  person  may  be  received,  though  the  prisoner  be  ex- 
amined judicially  before  a  magistrate,  who  puts  his  examination  in  writing.  (Rex.  v. 
Carty,  Dublin  Oyer  and  Terminer,  1797,  1  Macnally,  45.)  Accordin^y,  on  trial  for 
manslaughter,  the -state  read  the  written  confession  of  tl»e  prisoner  made  before  the 
magistrate,  and  then  offeried  evidence  of  his  conversations  on  other  occasions  than  the 
examination.  This  was  objected  to,  but  admitted ;  and  held  weU.  '^  Otherwise,  if  a 
criminal  had  twenty  times  acknowledged  the  commission  of  a  fact,  and  should  afler- 
wards  refuse  to  con&ss  it  upon  an  examination  before  the  justice,  for  the  very  purpose 
bf  preventing  aoy  proof  of  his  former  acknowledgments,  he  would  by  his  own  acts  de- 
feat the  ends  of  justice.''    (State  v.  Wells,  Coxe,  434,  439.) 

•  Where  primary  evidence  cannot  be  obtained,  as  by  the  production  of  counterfeit  mo- 
ney, the  ooofession  may  be  used  as  secondary  evidence  of  its  contents.  A  confession 
of  the  prisoner  was  accordingly  received  that  he  had  counterfeited  guineas,  though  the 
guineas  were  not  produced,  being  out  of  the  power  of  the  prosecution.  (The  State  v^ 
Phelps,  S  Root,  87.) 

The  Mowing  case  was  decided  upon  the  point  of  relevancy.  On  trial  for  murder 
by  poison,  on  the  high  seas,  an  ofier  was  made  to  prove  that  tlie  prisoner,  ailer  his  ar- 
rival at  Philadelphia,  and  afVer  the  alleged  crime  committed,  proposed  to  the  witness  to 
take  passage  with  him  to  Baltimore,  to  mingle  arsenic  with  the  food  of  the  crew  so  that 
they  would  vomit,  when  he,  the  prisoner,  should  be  called  on  to  attend  them  as  physi- 
cian ;  and  he  would  then  administer  arsenic  again  in  such  quantity  as  would  destroy 
them ;  and  then  he  and  witness  would  go  off  with  the  vessel ;  adding,  tliat  he  kad  had 
experience  of  it.  This  was  admitted ;  the  conversation  in  respect  to  the  passage  be- 
ing necessary  to  explain  what  is  italicised,  which,  so  connected,  became  material ;  but 
otherwise  would  not  be.    (U.  States  v.  Tardy,  1  Peters'  C.  C.  Rep.  458.) 
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ft  was  hekl  in  one  case  before  the  general  sesfidons  in  the  city  of  New- York,  (Rad- 
diff,  mayor,  presiding,)  that  even  a  full  confession  of  guilt  before  the  magistrate  was 
insufficient  \o  warrant  a  conviction,  there  being  no  other  proof  of  the  corpus  delicti 
i.  e.,  that  a  felony  had  been  committed^  which  it  was  said  inust  be  shewn  before  the 
examination  could  be  read.  (Hope's  case,  1  C.  H.  Rec.  150.)  But  in  another  and  sub- 
sequent case  in  the  same  court,  Dec  1823,  before  Aiker,  recorder,  (1  Wheel.  Cr.  Cas. 
107,  8,)  the  doctrine  in  the  the  text  is  recognized ;  though  it  is  said  to  be  very  desira- 
ble that  some  evidence  other  than  the  mere  confession  should  be  adduced.  And  in 
Hall's  case,  (Macnally,  40,)  it  was  held  that  a  conviction  may  follow  on  oral  evidence 
of  such  confession,  the  inagistrate  having  omitted  to  commit  it  to  writing;  and  that  a 
conviction  may  folknv  though  it  be  wholly  unoorn>b(trated. 
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Confeesions  which  are  obtained  from  the  accused  by  his  beiDg  improperly  opefbted 
upon,  are,  as  will  be  seen  by  ahnosT  all  the  cases  we  shall  have  occasion  to  cite  upon 
Ihe  question  of  their  admissibility,  incompetent  evidence  \  and  should  as  such  be  en- 
tirely withheld  by  the  court  from  the  jury.  They  are  to  be  received  or  rejected  by 
the  court  upon  a  preliminary  inquiry  into  the  circumstances  under  which  they  are  ob- 
tained. (Bell's  case,  Macnally,  43.  Commonwealth  v.  Chabbock,  1  Mass.  Rep.  144. 
The  same  v.  Knapp,  10  Pick.  477,  496.  Rex  v.  Nate,  cited  Chetw.  Supp.  to  Bum. 
J.  101 ;  6  Petersdorfi;  83,  and  slated  post,  note  206.)  And  on  the  other  hand,  when 
received,  the  jury  cannot  reject  them  as  incompetent,  though  they  may  disregard  them 
as  incredible,  from  the  circumstances  under  which  they  were  obtained.  (Commoii- 
wealth  v.  Knapp,  10  Pick.  477,  496, 7.) 

We  are  aware  that  the  cases  have  fluctuated  upon  the  point  whether  these  quee- 
tioDs  of  competency  shall  go  to  the  court  or  jury,  some  allowing  that  the  latter  is  the 
course,  especially  where  there  is  doubt;  (Williams'  case,  1  Giu  H.  Rec.  149;  Bow- 
eriiau's  case,  4  id.  136,  138 ;  Stagers  case,  5  id.  178 ;  Per  Kirkpatrick,  Q.  J.  io  Aa- 
ron^scase,  1  South.  240;  Commonwealth  v. 'DiUon,  4  Dal).  116;)  others  confining 
Ihem  Io  the  court ;  (Milligan  and  Welchman's  case,  6  C.  H.  Rec.  69 ;  Gommoo- 
wealth  V.  Knapp,  10  Pick.  477,  496, 7 ;)  insomuch  that  a  very  able  tribunal,  not  k>ng 
since,  considered  the  question  a  vexed  one.  (State  v.  Guild,  5  Halst.  184, 6.)  It  will 
be  found,  however,  ordinarily  to  have  been  treated  like  a  point  of  competency  in  any 
other  case,  and  therefore,  to  have  been  passed  upon  by  the  court. 
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It  W1&  be  seen  by  the  following  cases  what  inducement  is  or  is  not  sufficient  to  ei^ 
«lude  an  extra-judicial  confession,  made  either  to  the  person  offering  the  inducement  or 
to  another,  and  to  what  kind  of  prosecution  the  objection  apt>lie8. 

The  captain  of  a  vessel  said  to  one  of  his  saik>rs,  suspected  of  having  stolen  a  watoh, 
**  Thst  unfortunate  watch  has  been  found,  and  if  you  do  not  teU  me  who  your  partner 
was,  I  will  commit  you  to  prison  'as  soon  as  we  get  to  Newcastle ;  you  «ref  a  damned 
▼iDian,  and  the  gallows  is  )>ainted  in  your  face ;"  on  which  the  sailor  confessed.  Held 
not  admissible  against  him.  (Rex  v.  Parratt,  4  Garr.  &  Payne,  570.)  So  where  a 
man  said  to  an  accused  boy,  if  you  will  confess  you  will  probably  get  clear.  (State  ▼• 
Cruild,  5  Hakt  16d,  167, 8.)  So  where,  in  the  presence  of  the  prosecutor,  one  stran- 
ger tokl  the  prisoner  if  he  would  confess,  being  in  custody,  his  confession  could  nojt  be 
used  against  him ;  and  another  stranger  toki  him,  that  being  young,  if  he  would  coii> 
fess,  it  would  be  more  to  his  credit  (State  v.  Roberts,  1  Dev.  d59.)  So  where  the 
surgeon  said  to  a  girl,  who  was  charged  with  administering  poison  with  intent  to 
murder,  "  Tou  are  under  suspicion  of  this,  and  you  had  better  teO  all  you  know.** 
(Rex  V.  Kingston,  4  Garr.  &rPayne,  887.)  Sowhere  the  prosecutor  said  to  the  prisoner, 
on  his  apprehension,  "  he  only  wanted  the  money,  and  if  the  prisoner  gave  him  that, 
he  might  go  to  the  devil ;"  in  consequence  of  which  the  prisoner  ssid,  on  dethreriiy 
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part,  that  it  "  was  all  he  hrul  k-ff,"  a  runjonty  ofthe  judges  ficiJ  sudi  cvklence  not  re- 
ceivable. (Rex  V.  Jones,  C.  C.  M.  &  Rr  162.  S.  C.  cited,  1  Bum.  J.  565.)  So  where 
on  a  stolen  bank  bill  being  fiwnd  on  the  prisoner,  the  prosecutor  observed,  "  Unless 
you  give  a  more  satisfectory  account,  you  shall  be  taken  before  a  magistrate ;"  and 
the  prisoner  then  confessed  having  stolen  the  bill ;  the  court  were  of  opinion  that  tliift 
amounted  to  a  threat  to.  prosecute ;  and  therefore  the  confession  was  inadmissible. 
They  said  he  understood  that  bis  confession  would  save  him  from  being  taken  befcf^ 
a  magistrate.  (Rex  v.  Thompson,  1  Leach,  291.)  WhHe  the  prisoner  was  in  custo- 
dy on  a  charge  of  burglary,  he  said  to  the  officer  having  him  in  charge,  "  If  you  will 
give  me  a  glass  of  gin,  I  will  tell  you  all  about  it"  The  officer  gave  him  two  glasses  of 
gin,  and  he  made  a  confession  of  his  guilt.  But  this  was  held  inadmissible.  Nor 
would  the  court  allow  a  subsequent  confession  before  the  magistrate  to  be  read,  the 
manner  of  the  first  confession  not  appearing  to  him,  and  he,  of  course,  having  taken 
no  pains  to  remove  its  influence.  (Rex  v.  Sexton,  Cor.  Best,  J.  Chetw.  Supp»  to 
Bum.  J.  103,  6  Petersd.  83,  S.  C.) 

But  mere  advice,  to  tell  the  tmth,  afler  a  promise  so  to  do,  will  not  exclude  the  oon- 
iession..  Thus,  wliere,  aiVer  the  prisoner  had  offered  to  confess  and  tell  the  truth  of  a 
murder,  the  witness  advised  her  so  to  do;  and  then  going  out  of  the  house  to  confess  to 
the  witness,  a  rude  voice  followed,  (in  what  l^rms,  the  case  does  not  state ;)  The  co&- 
fession  was  lield  admissible.  But  the  court  said  "  the  evidence  of  such  confesswns  is  li- 
able to  a  thousand  abuses.  They  are  made  by  persons  generally  under  arrest,  in  great 
agitatk)n  and  distress,  when  each  ray  'of  hope  is  eagerly  caught  at,  and  frequently 
mnder  the  delusion,  though  not  expressed,  that  the  merit  of  a  disclosure  will  be  produe- 
five  of  personal  safety.  To  disclose  the  confession  is  odious  as  a  breach  of  confidence, 
"which  it  is  at  all  times.  The  confession  is  made  iii  want  of  advisers,  under  circum- 
stances of  desertion  by  \^e  worid,  in  chains  and  degradation,  with  spirits  sunk,  fear 
predominant,  iKipe  fluttering  around,  purpose  and  views  momentarily  changing,  a  thou- 
•and  plans  alternating,  a  soul  tortured  witli  anguish,  and  difliculties  gathering  into  a 
multitude.  How  easy  is  it  for  the  hearer  to  take  one  word  for  another,  or  to  take  a 
wcNrd  is  a  sense  not  intended  by  tlie  speaker.  .And  for  want  <^  an  exact  representa- 
tion of  the  lone  of  voice,  empbasiS)  countenance,  eye,  manner  and  action  of  the  one  who 
nade  the  oonfesBion,  how  almost  impossible  is  it  to  make  third  persons  understand  the  ex- 
act state  of  his  mind  and  meaning.  For  these  reasons  such  evidence  is  received  with 
great  distrust,  and  under  apprehen^bns  for  the  wrcwg  it  may  da  Its  admissibility  is 
made  to  depend  <m  its  being  free  of  the  susptekin  that  it  was  obtained  by  any  tlu«a4s 
of  severi^,  or  pcDmises  of^vor,  and  of  every  influence  even  the  minutest/'  (Stale  v. 
Fiekis  %l  Webber,  Peck's'Rep.  140.)    See  post,  note  21 2. 

Npr  wiH  the  eonfesabn  which  fbUows  be  excluded  even  where  ui^rje  infloenae 
k  exerted,if  it  be  leA  in  doubt  whether  it  had  no  kindof  eflect  on  tiie  mind  of  tbepiia- 
met.  Francis  Knapphavii^  been  indicted  as  principal,  with  Joseph  J.  Knapp  and  O, 
C»  as  a^^cessories,  and  being  on  trial  he  the  murder  of  J.  W,  the  prisoner's  coafessiofii 
were  offered  in  evidence.  The  &cts  upon  whkjh  their  admissibiaty  arose,  were  stated 
by  the  Rev.  H.  Coleman>  thus :  "  I  went  to  the  prisoners'  ceH  with  his  brother,  N*  P. 
Kjmpp.  N.  P.  said,  'well  Frank,  Joseph  has  determmed  to  make  a  oo&fe88ion>  and 
we  want  your  oonsent.'  The  prisoner  sakl,  in  c&ct,  he  thought  it  herd,  or  not  fair 
that  JatephaltOiiM  have  the  advantage  of  making  the  confission,  since  the  tking  Mna  4i 
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for  his  benefit;  *  I  loKI  JoBeph,  when  lie  proposed  it,  that  it  was  a  silly  hushiess,  ami 
would  only  get  us  into  difTicuity.'  N.  P.,  as  1  siipjxwcd  to  reciMicile  Fiauk  to  Joscpli's 
coniessmg,  told  him  that  if  Joseph  was  convicted,  there  would  be  no  chance  for  him ; 
but  if  he  (Frank)  was  convicted,  he  might  have  some  chance  for  procuring  a  pardon. 
N.  P.  tlien  appealed  to  me,  and  asked  me  if  I  did  not  think  so.  I  tokl  him  I  did  not 
know.  I  was  unwilling  to  hold  out  any  improper  encouragement"  It  was  now  ob- 
jected that  any  farther  confessions  would  be  inadmissible,  on  the  ground  that  a  hope 
of  pardon  was  held  out;  and  Wilde  &  Morton,  J.  (dUierUieTaej  Putnam  J.)  w£re  at 
first  of  this  oiMnion ;  but'  all  the  judges  at  this  stage  8U{^)osed  that  the  counsel  for  the 
prosecution  intended  to  prove  the  prisoner's  assent  The  counsel  then  disavowed  any 
such  object,  and  stated  that  the  ulterior  testimony  would  be,  that  he  refused  his  assent  to 
Joseph's  confessing^  The  court  then  said,  that  sudi  being  the  ease,  it  was  obvious 
that  the  suggestbns  made,  had  in  fact  exerted  no  influence  over  the  prisoner's  mind ; 
and  being  free  from  influence,  his  confessions  weve,  of  course,  equally  admissible  as  if  the 
attempt  had  never  been  made.  The  witness,  Mr.  Coleman,  then  answered  that  no 
assent  was  given  or  refbsed,  which  the  court  said,  lefl  the  matter  in  doubt  whether 
the  subsequent  confessions  were  caused  by  the  induc^nent  held  out  That  it  lay 
with  the  prisoner  to  bring  his  confession  within  the  exception.  (Commonwealth  v. 
Knapp,  9  Pick.  496,  500  to  510.) 

The  distinctkm  whether  the  person  who  seeks  to  influence  the  confession,  held  any 
authority,  or  connection  with  the  prosecutbn,  has  not  always  been  strictly  attended  to. 
It  has  been  recently  noticed  with  more  particularity  than  usual  in  England,  and  the 
ibOowing  cases  give  the  result  The  confesskxi  of  a  prisoner  to  one  person  is  evidence, 
though  induced  by  anot-her,  if  that  other  had  no  authority.  Thus,  wher^  a  prisoner 
had  made  certain  confessions  to  her  attending  surgeon,  some  time  afler  a  woman  pres- 
ent said  to  her  she  had  better  tell  all ;  on  objection,  Park.  J.  and  HuUock,  B.  said  that 
as  the  surgeon  hekl  out  no  inducement,  and  the  woman  had  no  sort  of  authority,  hokl« 
ing  no  office  of  constable  or  any  other,  nor  being  prosecutrix,  it  must  be  presumed  the 
eonfbssion  was  free  and  voluntary.  The  case  would  be  diflferent  if  the  inducement 
bad  come  from  any  one  holding  any  ofiice  or  authority.  No  confession  fblknved  the 
advice  of  the  woman  immediately ;  but  some  time  afler,  to  another  person,  the  prison- 
er, without  any  inducement  held  out,  confesses.  The  two  judges  had  not  the  least 
doubt  that  tlie  confession  was  admissiUe.  (Rex  v.  Gibbons,  1  Carr.  k,  Payne,  97.) 
To  this  case  the  l^rned  reporter  adds,  in  a  note^  Rex  v.  Hardwich,  before  Wood,  B. 
at  Nottingham,  181 1,  cited  also  in  the  text,  p.  Ill,  where  the  prisoner's  confession  be- 
fore a  magistrate,  made  afW  the  constable's  wife  had  told  him  he  had  better  confess, 
was  held  admissible;  whid),  he  adds,  could  only  liave  been  on  the  ground  that  the 
constable's  wife  was  a  person  having  no  authority  or  influence.  "  I  believe,'^he  adds, 
''no  case  has  decided  that  a  confession  to  a  person  in  no  authority,  afler  threat  or 
preraiM  hy  th&S  person,  is  admissible  in  evidence.  (Rex  v.  Dunn,  infra,  «cc)  And  in 
tbe  sabsequent  case  of  Rex  v.  Tyler  &.  Finch,  (1  Carr.  &  Payne,  199,)  the  prisoner 
Fted},  being  bcked  up  alone  in  a  room,  was  told  by  a  man  that  the  other  prisoner  had 
told  alt,  and  he  bad  better  do  the  same  to  save  his  neck ;  and  on  this,  Findi  confessed 
.to  the  constable.  On  objection,  HuQoek,  B.  hekl,  that  as  ijae  ptonuae  (if  any)  was  fay 
a  person  wholly  without  authority,  the  subsequent  oonfesskm  to  the  onsti^ile,  who 
had  beVl  out  no  inducement,  inust  be  considered  as  vohmtary,  and  was  liherefbre  evi- 
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dence.  See  MiDigan  and  Welchman's  case,  stated  ante,  note  SOt,  wherein  it  was  held 
that  a  confession  to  a  third  person,  made  afler  the  person  who  arrested  the  prisoner 
had  obtained  a  confession  by  undue  influence,  might  be  received,  if  the  person  who  ar- 
rested was  absent  Quere.  On  trial  for  stealing  a  hymn  book,  one  Fieklhouse  testified 
that  on  tlie  prisoner  ofiering  to  sell  the  book  to  him,  he  told  the  prisoner  he  had  better 
tell  where  he  got  it  Bosanquet,  J.  stopped  the  witness,  and  said,  "  You  must  not 
tell  what  he  said."  Scott,  for  the  prosecution,  said  the  witness  was  not  a  person  in 
any  authority.  Bosanquet,  J.  said  any  person  oaring  an  inducement  would  exclude 
a  confessk>n  to  that  person.  If  made  to  another,  it  often  became  a  nice  question.  (Rex 
V.  Dunn,  4  Can*.  &.  Payne,  54S.) 

The  prisoner  being  in  custody  of  constable  A.,  constable  B.  came  in^  and  A.  lef\, 
when  the  prisoner  inunediately  confessed  to  B.  Held,  tlmt  to  prevent  colluswn  be- 
ween  constables  in  such  a  case,  A.  should  be  called  to  negative  all  inducements  before 
the  confession  should  be  received,  as  B.  did  not  caution  the  prisoner  not  to  confess. 
But  it  appearing,  on  furtlier  examination,  that  the  prisoner  was  not  then  detained  as 
an  accused  party,  but  merely  as  an  unwilling  witness,  the  testimony  was  received  with- 
out putting  the  prosecution  to  call  the  other  constable.  (Rex  v.  Swatkins,  4  Carr.  & 
Payne,  548.) 

Whether  one  or  more  of  the  jury  of  inquest  before  the  coroner,  taking  the  accused 
hoy  aside  and  telling  him  he  had  better  confess  the  whole  truth,  shall  be  coundered 
4indue  influence  ?  Quere.     (State  v.  Aaron,  1  Soutli.  231,  340.) 

A  confession  obtained  by  a  promise  from  one  concerned  in  the  prosecution,  that  the 
prisoner  sliall  be  a  state's  evidence,  is  inadmissible.  (Thorn's  case,  4  C.H.  Rec  81, 
€5, 6.)  So  a  confession  made  under  a  notion  derived  from  a  ma^trate  of  being  ad- 
•ffiitted  a  witness  for  the  crown.  (Per  Lord  Mansfield  in  Rex  v.  Rudd,  1  Leach,  115.) 
^  of  any  disclosures  madje  to  the  authority  examining,  or  to  the  state's  attorney,  un- 
•der  such  circumstances  that  the  prisoner  considered  himself  a  witness,  (The  State  v. 
Thompson,  Kirby,  345,)  or  when  he  applied  to  the  state's  attorney  to  be  admitted  as 
a  witness ;  and  this  on  the  ground  of  policy.  (The  State  v.  Phelps,  id.  28S.)  So  aemb. 
of  the  testimony  given  by  an  accomplice  received  to  testify  on  motion ;  on  account  of 
the  implied  promise  of  pardon.  (Per  Duer,  Circ  Judge,  People  v.  Whipple,  9  Cow- 
men's Rep.  707.)  But  in  Commonwealth  v.  Knapp,  (10  Pick.  477, 489  to  495,)  where  an 
accomplice  was  promised  by  the  attorney  general,  that  if  he  would  testify,  he  shouki 
not  be  prosecuted,  and  he  promised  to  testify  and  made  a  full  disck)sure,  but  af^r- 
wards  refused  to  testify,  his  confession  was  received  as  evidence  against  him.  So 
tvould  be  the  confessions  of  a  prisoner,  while  he  is  pursuading  any  one  to  use  their  in- 
fluence to  have  him  examined  against  his  associates.  (The  State  v.  Thompson,  Kk^ 
by,  845.) 

To  work  an  exclusion,  the  mfluence  must  have  ariseafrom  the  assurance  of  scxne 
temporal  advantage.  Urging  and  obtaining  confessions  upon  religious  consideratkMis 
will  not  have  that  eflfect  That  questk>n  was  mooted  in  the  following  case.  The  pris- 
oner was  suspected  of  setting  fire  to  an  out  house.  Her  mistress  pressed  her  to  confess, 
and  told  her,  among  other  things,  if  she  would  repent  and  acknowledge  her  guilt,  Grod 
would  pardon  her ;  but  she  concealed  from  her  that  she  would  not  forgive  lier  lierself. 
She  confessed.  The  next  day  another  person  in-  her  mistress'  sight,  though  out  of  her 
hearing,  told  her  her  mistress  said  she  had  confessed,  and  drew  from  her  a  second  ac- 
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knowledgment.  Lord  Eldon,  C.  J.  (C.  P.J^allowed  the  confessions  in  evidence,  and 
the  prisoner  Vas  convicted.  The  jury  on  having  tlie  confessions  offered  to  them,  said 
they  thought  the  first  had  been  made  under  a  hope  of  favor  here,  and  the  second  un- 
der the  influence  of  having  made  the  first.  On  a  case  reserved  the  judges  held  these 
points  were  not  (or  the  jury  y  but  if  Lord  Eldon  agreed  with  the  jury,  which  he  did, 
the  confessions  were  not  receivable.  But  many  of  them  thought  the  expressions  not 
calculated  to  raise  a  hope  of  favor  here ;  and  if  not,  the  confessions  were  evidence. 
(Rex  v.  Nate,  cited  Chetw.  Supp.  to  Bum.  J.  101,  6  Petersd.  83.) 

This  question  of  religious  influence  was  aflerwards  directly  decided.  Tlie  prisoner 
being  in  custody  on  a  cliarge  of  murder,  requested  the  attendance  of  a  chaplain,  who 
had  several  interviews  with  him ;  and  repeatedly  urged  the  importance  of  his  confess* 
ing  himself  to  God ;  but  he  was  not  sure  but  that  he  might,  at  some  times  have  spoken 
of  confession  generally,  without  saying  to  God.  He  also  urged  on  the  prisoner  the 
importance  of  making  temporal  reparation  for  the  injuries  he  had  committed,  and  sat- 
isfying the  violated  laws  of  the  country.  These  things  were  all  urged  upon  religious 
considerations,  and  on  assurances  that  such  confessions,  &c.  would  be  of  religious  ben- 
e&t,  and  tend  to  the  prisoner's  acceptance  witli  God.  The  prisoner  appeared  to  be 
strongly  impressed.  And  he  sent  for  the  gaoler,  and  after  being  admonished  by  him, 
thai  what  he  said  would  be  used  as  evidence  against  him,  he  confessed  the  murder. 
He  also  confessed  to^ttie  mayor,  af^er  the  same  admonition  from  him ;  and  being  learn- 
ed to  say  nothing  but  what  was  right  Hdd,  by  the  13  judges,  except  HuUoek,  B.  ab- 
sent, that  the  confession  was  admissible.  They  assigned  no  reasons,  but  the  ground 
evidently  was  as  stated  in  the  marginal  note,  that  '^  a  confession  made  in  consequence 
of  persuasion  by  a  clergyman,  not  with  any  view  of  temporal  benefit,  is  admissible.'^ 
The  counsel  for  the  Crown  insisted  that  if  the  persuasion  would  render  the  confession 
inadmissible,  yet  the  impression  was  countervailed  by  the  warning  from  the  mayor. 
The  same  thing  was  contended  for  at  the  trial,  where  Lit  tied  ale,  J.  presided ;  and  he 
refused  to  put  it  on  that  ground,  saying  any  thing  the  mayor  said  could  not  do  away 
the  effect  which  the  chaplain  ^had  produced  on  the  mind  of  the  prisoner.  (Rex  v.  Gil- 
ham,  Ry.  &  Mood.  Cr.  Cas.  186  to  305.) 

By  undue  means  of  obtaining  a  confession,  the  law  generally  alludes  to  illegal  influ- 
ence. The  abstract  objection  that  tlie  confession  waa  made  while  the  prisoner  was  in 
jail,  or  otherwise  confined  in  a  legal  way,  though  for  the  very  crime  confessed,  has  never 
been  recognized  as  an  objection,  but  expressly  denied.  (Rex  v.  Derrington,  2  Carr; 
&  Payne,  418.  People  v.  M'Collister,  before  Riker,  recorder,  1  Wheel.  Or.  Cas.  392.) 
And  it  was  denied,  though  the  prisoner  was  a  boy  only  14  years  of  age,  who  had  been 
confined  without  food  nearly  a  whole  day.  (Rex  v.  Thornton,  Ry.  &  Mood.  Cr. 
Cas.  27.) 

Nor  win  the  confession  be  exduded,^  though  disclosed  by  a  palpable  breach  of  confi- 
dence on  the  part  of  an  officer,  the  prisoner  being  in  gaol,  under  his  charge.  Thus  where 
a  prisoner  in  gaol  on  a  charge  of  felony,  gave  a  letter,  addressed  to  his  father,  to  the 
turnkey,  who,  on  the  priscHier's  request,  and  before  it  was  delivered,  promised  to  put  it 
in  the  posirofiice,  but  in  fact  sent  it  to  tlie  prosecutor ;  yet  tlie  letter  was  held  admis- 
sible in  evidence  against  the  prisoner ;  ruled  by  Garrow,  B.  who  said  the  same  thing 
had  been  ruled  before  by  Gould,  J.    (Rex  v.  Derrington,  2  Carr.  &  Payne,  418.) 
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The  objection  does  not  apply  to  a  civit  prosecution  for  the  recovery  of  damages^ 
though  the  injury  for  which  the  action  is  brought  be  such  tliet  on  trial  of  an  indietznent 
for  the  injury,  the  confession  would  be  excluded.  Thus  in  a  civil  prosecution  for  a 
criminal  fraud  to  recover  damages,  the  confessions  of  the  defendant  (objected  to  be- 
cause obtained  by  a  promise  of  pardon  from  the  district  attorney)  were  offered  in  «vi» 
dence  against  him.  The  court  said  the  promise  did  not  appear;  but  at  any  rale  it 
would  only  protect  the  party  in  a  pubfic  prosecution,  and  they  received  the  evidence) 
saying  it  could  not  be  withheld,  even  on  grounds  of  public  policy.  (Patton  v.  Free 
man  and  others,  Coxe's  Rep.  118.) 


NOTE  207— p.  HI. 


State  V.  Guild,  5  Halst  163, 179  to  181,  stated  infra.  C<Mnroonwealtb  v.  fioyer,  4 
Wheel.  Cr.  Cas.  149,  1 50.  The  prisoner  was  committed  for  arson,  and  was  visited  in 
the  jail  by  various  persons,  among  whom  were  the  inspectors  of  the  prison ;  and  vari- 
ous means  were  used  to  persuade  and  terrify  him  into  a  confession.  A  short  time  aiP- 
ter  his  commitment  he  made  a  full  and  apparently  voluntary  confession  to  the  mayor; 
nothing,  however,  having  been  done  to  remove  the  influence  of  previous  promises  or 
threats.  His  confessions  were  received ;  but  tlie  jury  acquitted  him.  They  were  tM 
that  they  might  decide  on  the  credit  to  be  given  to  the  confessions^  and  that  merely 
cherishing  the  hope  of  mercy  would  not,  though  the  confessions  were  made  under  such 
influence,  render  them  inadmissible.  Though  the  prisoner,  in  this  case  was  acquitted 
of  the  arson,  he  was  afterwards  indicted  and  convicted  on  the  same  fitcts  of  a  misde* 
roeanor.    (The  Commonwealth  v.  DiUon,  4  Dall.  116.) 

The  prisoner,  charged  with  conspiring  to  obtain  money  from  a  batik,  was  arrested 
on  civil  process  at  tlie  suit  of  the  bank,  and  remained  With  the  arresting  oflicer  several 
days,  at  the  house  of  the  president  of  the  bank,  who  promised  him  &vor8  if  he  woukl 
confess.  He  did  so  afler  a  considerable  lapse  of  time  from  the  promise  made,  and  ink- 
mediately  aflerwards  said  the  confession  was  free  and  voluntary;  yet  the  court  pre- 
sumed the  confession,  and  every  thing  which  followed,  were  influenced  by  the  promise ; 
and  said  it  made  no  difierence  whether  the  confession  was  made  to  one  having  a  con^ 
cem  in  the  administration  of  justice  or  not  (Thorn's  case,  before  Golden,  mayor,  4 
'  G.  H.  Rcc.  81.) 

The  prisoner  being  arrested  for  a  burglary,  was.  told  by  a  stranger,,  in  presence  of 
the  prosecutor,  thai,  being  in  custody,  his  confession  could  not  be  used  m  evidence 
against  him ;  and  another  stranger  told  him  that  being  young,  if  he  would  confeas,  it 
wpuld  be  more  to  his  credit.  He  accordingly  confessed ;  and  two  or  three  days  after, 
there  being  then  no  immediate  influence  exercised,  he  made  a  fiiikr  confession.  Bodi 
held  inadmissible,  though  corroborated  by  circumstances;  as  the  btter  might  have 
been  made  under  the  first  influence.  This  ^aD  be  x>r6sumed  to  contiane  till  palpably 
done  away.    (State  v.  Roberts,  I  Dev.  259.) 

But,  as  intimated  by  the  last  case,  the  presumption  of  a  continuing  iofluenoe  any 
be  repeDed ;  and  then  a  subsequent  confession  becomes  adinisaible.  (Rex  v.  Sexton, 
stated  ante,  note  306.)    Thus  where  the  prisoner,  being  arrested  by  D.,  was  induced 
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to  confefls  by  a  promise  from  D.,  the  court  Would  not  receive  a  subsequent  confession 
made  to  D.,  or  any  one  in  D.'s  presence ;  but  said  that  a  confession  to  a  thu^  person, 
D.  being  absent,  would  be  receivable.  (Milligan  &  Welchman's  case,  before  Riker, 
recorder,  N.  Y.  Gen'l  Sessions,  6  C.  H.  Rec.  69, 77, 8.)  Quere  ;  see  the  last  note  a06 ; 
and  poet,  page  113  of  the  text,  and  note  211. 

It  will  abundantly  be  seen  by  the  page  and  note  last  referred  to,  that  a  previous  un- 
due influence  may  be  so  completely  countervailed  by  a  subsequent  influence,  as  to  ren- 
der an  afler  confes^on  admissible.    See  also  post,  note  212. 

Again,  an  infant  under  14  had  been  wrought  upon  by  assurances  offevor ;  *'  If  you 
will  confess,  you  will  probably  get  clear,''  to  confess  a  murder,  in  consequence  of  which 
bis  then  confession  and  the  examination  before  the  magistrate  were  refused  as  evidence. 
But,  after  lying  in  gaol  5  months,  and  being  told  by  a  stranger,  and  by  a  magistrate 
whom  he  knew,  that  he  must  not  expect  to  escape,  but  must  expect  deaths  he  made  a 
full  and  circumstantial  confession,  repeating  it  to  vaiious  persons.  Held  admissible  in 
evidence  against  him.  And  the  court  deny  what  is  said  in  Stark.  £v.  pt.  4,  p.  49 : 
^  Where  a  confession  has  once  been  induced  by  such  means,  all  subsequent  admissions 
of  Che  same  or  ihe  like  ^ts  must  be  rejected,  for  they  may  have  resulted  from  the  same 
influence,"  to  be  law.  The  court  adopt  this  rule :  '*  Altliough  an  original  confession 
may  have  been  obtained  by  improper  means,  subsequent  confessions  of  the  same,  or 
of  like  facts  may  be  admitted,  if  the  court  believe,  from  the  length  of  time  intervening, 
from  proper  warning  of  the  consequences  of  confession,  or  from  other  circumstances, 
that  the  delusive  hopes  or  fears  under  the  influence  of  which  the  original  confessbn  was 
obtained,  were  entirely  dispelled."  (State  v.  Guild,  5  Halst  16S,  179  to  181.)  See 
post,  note  312. 


NOTE  208— p.  111. 


This  ease  was  cited  and  commented  upon  ante,  note  5M)6,  for  the  purpose  of  showing 
that  a  subsequent  confession  to  one  in  consequence  of  previous  inducement  held  out  by 
another  having  no  authority,  is  admissible.  Both  the  cases  cited  by  our  author  ia 
this  paragraph  appear  to  go  upon  that  distinction. 


NOTE  209— p.  111. 


See  Rex  v.  Derrington,  cited  ante,  note  206,  near  the  close,  as  to  the  fraudulent  ob- 
taining and  disck)sing  confessions. 


NOTE  210— p.  112. 

See  the  cases  cited  ante,  note  207,  shewing  that  improper  influence  once  exerted 
may  yet  be  countervailed  by  a  subsequent  influence,  so  as  to  make  an  afler  coniesskMi 
feoeivable.    To  the  same  point  see  post,  1 1 2  of  the  text,  and  note  21 K 
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NOTE  211— p.  U  a. 

Before  reading  the  prifloner's  confession  to  a  coroner,  it  appeared  he  bad  been  visited 
by  B.,  who  was  a  clergyman  and  magistrate.  Yet  held,  that  the  prosecution  need  not 
call  B.,  tliough  the  prisoner  might,  before  reading  the  confession,  to  prove  that  some 
inducement  was  held  out.  On  his  being  called  by  the  prisoner,  it  appeared  that  B.  told 
the  prisoner  that  if  he  was  not  the  person  that  struck  tlie  fatal  blow,  and  would  tell  all 
he  knew,  he  (B.)  would  use  his  endeavors  and  influence  to  prevent  any  thing  happen- 
ing to  him ;  and  that  if  he,  the  prisoner,  did  not  make  a  disclosure,  some  one  else  would 
probably  do  so.  Afler  this,  B.  wrote  to  the  secretary  of  state,  who  returned  an  answer 
that  mercy  could  not  be  extended  to  tlie  prisoner,  which  B.  communicated  to  tlie  pris- 
oner. Af\er  this  the  prisoner  sent  for  the  coroner,  and  wished  to  make  a  statement 
The  coroner  told  him  if  he  did  so,  it  would  be  used  as  evidence  against  him.  Tlie 
prisoner  made  the  confession.  Held,  that  it  was  admissible  as  evidence  against  him, 
for  all  hopes  of  the  prisoner  must  liave  ceased,  when  he  made  the  confession.  (Rex  v. 
Ciewes,  4  Carr.  &  Payne,  331 ;)  and  see  Gilham'scase,  Carr.  Supp.  61. 

See  ante,  note  307,  that  undue  influence  may  be  countervailed  so  as  to  make  a  sub- 
sequent confession  receivable. 


NOTE  313— p.  113. 


See  ante,  notes  306  and  307. 

^  As  the  human  mind  under  the  pressure  of  calamity  is  easily  seduced,  and  liable  in 
the  alarm  of  danger  to  acknowledge  indiscriminately  a  falsehood  or  a  truth,  as  different 
agitations  may  prevail,  a  confession  whether  made  upon  an  official  examination  or  in 
discourse  with  private  persons,  which  is  obtained  from  the  defendant  either  by  the 
flattery  of  iiope  or  by  the  impressions  of  fear,  however  slightly  the  emotions  may  be 
implanted,  is  not  admissible  evidence ;  for  the  law  will  not  sufier  a  prisoner  to  be  made 
the  deluded  instrument  of  his  own  conviction."  (3  Curw.  Hawk.  595,  cited  from 
Leach's  Hawk,  and  approved  in  State  v.  Aaron,  1  South.  339.)  And  see  State  y. 
Fields,  stated  ante,  note  306. 

The  prisoner  was  threatened  by  the  prosecutor,  that  unless  lie  confessed  the  larce- 
ny charged  on  him,  he  would  be  sent  to  the  state  prison ;  whereupon  he  confessed, 
and  repeated  the  same  confession  the  next  day  in  the  police  ofBce,  in  the  prosecutor's 
presence,  when  the  magistrate  wrote  it  down.  The  case  went  to  the  juiy  without  ob- 
jection ;  but  Radcliff,  mayor,  charged,  that  although  prtma/octe  a  confession  made  in 
the  police  should  be  presumed  to  have  been  taken  freely  and  voluntarily,  yet  should 
the  jury  believe  from  the  circumstances,  that  at  the  time  the  confession  was  reduced  to 
writing,  the  mind  of  the  prisoner  was  under  the  influence  of  fear  previously  excited,  it 
would  be  their  duty  to  reject  such  written  confession  equally  with  the  other.  Verdict 
not  guilty.  (William's  case,  1  C.  H.  Record.  149.)  A  boy,  13  years  and  5  months 
old,  accused  of  murder,  was  encouraged  to  confess  by  a  promise  of  impunity,  "If  you 
^  wUl  confess,  you  will  probably  get  clear,"  by  one  among  several  who  were  interrogat- 
ing him.    His  examination  was  taken  the  next  day  befbre  the  megwtrate,  who  cau- 
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tjened  him  solemnly  and  repeatedly  to  tdl  notliing  but  the  truth,  but  knew  nothing  of 
the  previous  practices  witii  the  boy.  He  confessed ;  but  the  examination  was  reject- 
ed, on  the  presumption  tlmt  t}ie  boy's  mind  was  not  clear  of  the  previous  influence. 
(State  V.  Guild,  5  HalsU  163,  167, 8,  178, 9.)  The  justice,  after  the  high  constable 
bad  arrested  the  prisoner,  told  his  wife^  in  his  presence  in  tlie  afternoon,  that  if  wlrnt 
she  had  told  him  was  true,  it  would  be  better  for  the  prisoner  to  confess ;  and  tlie  nezt- 
morningy  before  the  committing  magistrate,  he  did  confess,  though  then  cautioned  by 
him  not  to  expect  any  favor ;  but  tiie  court  refused  to  receive  the  confesmon  against  the 
prisoner.  They  said  they  would  presume  the  influence  lasted  till  the  examination. 
(People  V.  Robertson,  before  Riker,  recorder,  N,  Y.  Gen.  Sess.  Nov.  Term,  1822.  1 
Wheel.  Cr.  Gas.  66.)  A  confession  made  before  the  police  clerk^  aAer  a  threat  to  the 
prisoner  by  one  of  the  marshals  while  bringing  her  to  the  office,  that  if  she  did  not  tell 
aU  she  knew,  she  would  be  put  into  the  dark  room  and  hanged,  was  rejected.  (People 
v.  Rankin,  New-York  O.  and  T.  before  Van  Ness,  J.    «  Wheel  Cr.  Gas.  468,  9.) 

With  respect  to  a  police  confession,  made  afler  a  promise  by  tlie  prosecutrix  to  the 
prisoner,  and  before  the  prisoner's  apprehension,  the  efifect  of  which  did  not  a{^ar  to 
have  been  counteracted,  the  N.  Y.  general  sessions  say,  "  The  confession  before  the 
police  officers,  we  have  ever  received  as  good  evidence ;  although  before  tiie  prisoner 
was  apprehended,  a  promise  of  favor  may  have  been  made  by  persons  not  attached  to 
that  department."  (Per  Guriam,  including  Radcliff,.  mayor,  in  Gharity  Jackson's  case, 
1  C.  H.  Rec  28.) 


NOTE  «13-i).  lis. 


A  prisoner,  being  under  examination  before  a  magistrate  on  a  charge  of  felony,  a 
statement  was  made  in  his  presence  by  tiie  solicitor  for  the  prosecution,  which  the  wit- 
ness called  to  prove  it  said,  he  betieved  had  been  taken  down  in  writing;  for  this  rea- 
son oral  evidence  was  refused.  (Rex  v.  Hollingshead,  4  Garr.  &  Payne,  242.)  And 
see  post  115,  and  note  222.  And  if  it  appear  that  the  examination  of  the  prisoner  was 
reduced  to  wiitiog,  oral  evidence  of  such  examination  cannot  be  received,  nor  any 
thing  which  shoukL  property  liave  been  inserted.  (M'Kenna's  case,  5  C.  H.  Rec.  174. 
176,  before  Golden,  mayor.)  The  written  examination  must  be  produced.  (Robet 
aile's  cases,  before  Golden,  mayor,  5  G.  H.  Rec  171.)  And  in  one  case  the  same  court 
said,  if  the  magistrate  profess  to  take  the  "examination  according  to  the  statute,  otbI 
testimony  of  it  sliall  not  be  received.  (GoUins'  case,  4  G.  JI.  Rec  189.)  But  if  it  ap- 
pear that  in  fact  a  confession  made  before  a  magistrate  was  not  reduced  to  .writing  by 
him,  it  is  adnussibk  in  evidence.  The  case  in  which  such  testimcmy  was  received 
was  one  of  maiming,  a  misdemeanor ;  but  was  said  to  stand  on  the  same  ground  as  a 
felony.  The  English  practice  was  admitted  to  be  different,  but  the  court  say  there  is 
an  impropriety  in  admitting  a  confession  made  before  a  private  man,  and  not  one  made 
before  a  justice  because  he  has  omitted  to  perform  his  duty.  The  statute  is  only  di- 
rectory, and  the  state  ought  not  to  be  prejudiced  by  the  omisswn.  (State  v.  Irwin,  1 
Hayw.  112.)  The  En^ish  doctrine  was  conceded  on  the  authority  of  two  old  cases 
raisreported  in  Leach.  (Rex.  v.  Jacobs,  Leach,  385,  and  Hinxman's  oaae,  id.  386,  old 
edition.)    But  these  cases  were  afterwards  corrected  by  the  lesmed  reporter  in  tho 
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flttbaequent  editjons,  by  which  they  appear  to  have  aO  along  conformed  to  he  doctrine 
as  laid  down  in  North  Carolina.  The  doctrine  of  those  cases  in  truth  was,  timt 
where  the  confession  clearly  appears  not  to  have  been  reduced  to  writing,  oral  evi- 
dence of  it  may  be  received,  though  it  was  before  the  magistrate  ofRcially.  Tlus  cor- 
rection may  be  seen  by  consulting  the  Sd  ed.  of  Leach,  354, 5 ;  and  the  3d  ed.  349 ; 
and  see  Macnally,  49,  50,  to  the  same  point  In  Hall*  scase,  Macnally,  40,  it  was  also 
held  that  if  the  confession  be  not  taken  in  writing,  oral  evidence  of  it  may  be  given. 
(Ante,  note  204  j  S.  C.)  And  so  of  a  confession  to  a  magistrate  when  a  prisoner  is  not 
before  him  for  the  purpose  of  examination.  (Collin's  case,  before  Colden,  mayor,  4  C. 
H.  Rec.  189.)  And  acts  of  the  prisoner  done  before  the  magistrate,  may  be  proved 
by  parol,  though  they  took  place  while  the  examination  was  going  on,  and  were  not 
detailed  in  the  writing.  (Robetaile's  cases,  before  Colden,  mayor,  5  C.  H.  Rec.  171.) 
So  if  the  examination  be  taken  in  writing  before  the  committing  magistrate,  and  by 
reason  of  some  irregularity,  it  is  inadmissible  as  a  written  examination,  parol  evidence 
of  what  the  prisoner  said  at  the  time  of  the  examination,  may  be  received.  In  this 
case  the  examination  was  before  the  coroner,  who  was  allowed  to  state  from  memory 
what  the  prisoner  said  on  the  occasion  of  the  examination,  as  to  so  much  as  was  in* 
quired  for.  And  the  prisoner  was  found  guilty,  and  afterwards  executed.  (Rex  y. 
Reed,  1  Mood.  &  Malk.  403.) 


NOTE  914-.p.  113. 
R.S.of  N.  Y.pt4ch.  3,tit.3,  §16.    Stated  post,  note  918w 


NOTE  «15— p.  113. 


Where  the  complaint  of  the  prosecutor  was  reduced  to  writing  in  the  police,  and  the 
confession  of  the  prisoner  foUowed,  stating  that  *^[the  charge  in  the  foregcnng  affidavit 
is  true ;"  and  further,  that  he  obtained  goods  by  false  pretences  from  several  persone 
not  named  in  the  indictment ;  held  that  such  a  confession,  so  referring  to  an  affidavit, 
which  neither  was,  nor  could  be  given  in  evidence,  should  have  no  influence  with  the 
jury.    (Steel's  case,  6  Cit.  H.  Rec.  5.) 


NOTE  216— p.  113. 


2  R.  S.  N.  Y.  pt.  4,  ch.  2,  tit  2,  §  14,  stated  post,  note  218. 

But  where  a  prisoner,  when  before  the  committing  magistrate,  was  sworn  by  mis' 
take,  btiQg  taken  for  a  witness,  and  as  soon  as  the  mistake  was  discoved,  the  depon- 
tion  wliich  ^bb  begun  was  destroyed,  and  the  prisoner  cautioned,  and  after  this  be 
made  a  statement,  this  was  held  receivable  in  evidence.  (Rex  v,  Webb,  4  Canr.  & 
Peyne,  564.) 
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NOTE  217— p.  114. 

If  it  be  taken  in  a  case  of  misdemeanor,  it  is  also  admissible,  being  first  regularly 
proved  ;  and  it  was  read  in  such  a  case  before  the  now  statute,  (2  R.  S.  70S,  stated 
post,  note  318,)  authorizing  it.  (Steel's  case,  5  C.  H.  Rec.  5.)  And  see  State  v.  Ir- 
win, 1  Hayw.  113,  stated  ante,  note  313. 


NOTE  218--p.  114. 


The  following  is  the  statute  of  New- York  on  this  subject  By  pt  4,  ch.  3,  tit  3, 
§  13,  persons  arrested  under  a  warrant  issued  for  any  offence,  are  to  be  brought  be- 
fore a  magistrate ;  a  proper  return  on  the  warrant  is  to  be  endorsed  and  signed,  and 
the  warrant  delivered  to  tlie  magistrate.  By  §  13,  the  magistrate  is  then  to  examin- 
ine  the  coniplaintant  and  witnesses  on  oath  in  ihe  prisoner's  presence. 

By  §  14.  ^  The  magistrate  shall  then  proceed  to  examine  the  prisoner  in  relation  to 
tiie  ofience  charged.  Such  examination  shall  not  be  on  oatli ;  and  before  it  is  com- 
menced, the  prisoner  shall  be  informed  of  the  charge  made  agaii&t  him ;  and  shall  be 
albwed  a  reasonable  time  to  send  for  and  advise  with  counsel.  If  desired  by  the 
person  arrested,  his  counsel  jnay  be  present  during  tlie  examinatk>n  of  the  complainant 
and  the  witnesses  on  the  part  of  the  prosecution,  and  during  the  examination  of  the 
prisoner." 

By  §  15,  '*  At  the  commencement  of  the  examination,  the  prisoner  shall  be  informed 
by  the  magistrate  that  he  is  at  liberty  to  refuse  to  answer  any  question  tliat  may  be 
put  to  him.  "• 

§  16.  *'  The  answer  of  the  prisoner  to  the  several  interrogatories  shall  be  reduced  to 
writing  by  the  magistrate,  or  under  his  direction.  They  shall  be  read  to  the  prisoner, 
who  may  correct  or  add  to  tliem ;  and  when  made  conformable  to  what  he  declares  is 
the  truth,  shall  be  certified  and  signed  by  tlie  magistrate." 

Under  the  Stat  of  Phil,  and  Mary,  it  does  not  appear  to  be  necessary  that  the  ma- 
gistrate cautifm  the  prisoner,  or  warn  him  of  the  efi*ects  of  his  examination  as  evidence, 
(Macnally,  88,)  or  that  he  is  not  bound  to  confess,  or  tliat  his  confession  should  be  vol- 
untary, or  that  it  may  be  used  in  evidence  against  him.  (People  v.  Maxwell,  before 
Riker,  recorder,  N.  Y.  Gen.  Sess.,  1  Wheel.  Cr.  Cas.  163.)  But  even  under  the  Eng- 
fiBh  statute  of  Phil.  &  Mar.  or  7  Geo.,  his  statement  ought  not  to  be  taken  till  the  evi- 
dence against  him  is  gone  through ;  and  he  should  then  be  asked  if  he  has  any  thing 
to  say  in  answer  to  the  charge.  This  was  strongly  suggested  as.  the  proper  couree 
by  Garrow,  B.  who,  however,  received  a  confession  made  before  the  evidence  had 
been  gone  through ;  but  expressed  strong  doubts  of  its  legality.  (Rex  v.  Fagg,  4 
Carr.  &  Payne,  530.) 

On  one  occasion,  the  confession* was  drawn  out  by  questions  put  by  the  magistrattt, 
tbe  prisoner  first  having  been  refused  professional  assistance,  though  he  had  requested 
to  be  allowed  the  aid  of  an  attorney;  and  though  the  confession  was  held  technically 
receivable,  Littledale,  J.  adverted  to  counsel  Imving  been  refused,  and  thought  the 
case  ought  not,  for  that  reason,  to  be  further  pressed ;  and  the  prisoner  was  acquitted. 
(Rex  V.  EHk,  Ry.  k  Mood.  N.  P.  Rep.  4S3.) 
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NOTE  219— p.  114. 

It  has  oflen  been  ruled  by  the  criminal  courts  of  New- York,  that  a  questioning  of  the 
prisoner  by  the  justice  forms  no  objection  to  his  examination  being  read.  (People  v. 
Smith,  1  Wheel.  Cr.  Cas.  64,  N.  Y.  Gen.  Sess.  before  Riker,  recorder,  Oct.  term, 
1823.)  And  this  was  allowed,  though  tlie  whole  examination  stood  by  way  of  ques- 
tion and  answer ;  and  one  question  was  improper,  viz.  whether  tlie  prisoner  had  not 
before  been  guilty  of  petit  larceny.  (People  v.  Smith,  before  Riker,  recorder,  N.  Y 
Gen.  Sess.  Oct  term,  1823, 1  Wheel.  Cr.  Cas.  54.)  The  same  general  doctrine  waa 
held  before  Holroyd,  J.  at  CarMe  spring  assizes,  1824.    (2  Stark.  £y.  62,  note.) 


NOTE  220— p.  116. 
See  the  statute  of  New- York  as  to  this,  ante,  note  218. 


NOTE  221— p.  115. 


It  is  not  necessary  that  the  examination  should  be  signed  by  the  priaoner,  in  order  to 
make  it  evidence.  (People  v.  Johnson,  before  Riker,  recorder,  1  WheeL  Cr.  Cas. 
193.)  And  Lambe's  case  has  always  been  considered  a  leading  one  in  thia  oountiy. 
(id.    Pennsylvania  v.  Stoops,  Addis.  381,  388,  S.  P.) 


NOTE  22a— p.  116. 


Where  the  confession  is  made  to  the  district  attorney,  and  by  him  reduced  to  wri- 
ting, he  may,  notwithstanding,  give  parol  evidence  of  it  The  writing  being  a  mere 
memorandum,  need  not  be  produced.  (Patton  v.  Freeman  et  al.,  Coxe'iB  Rep.  113.) 
See  Rex.  v.  Hollingshead,  4  Carr.  &  Payne,  242 ;  stated  ante,  note  213. 


NOTE  223— p.  116. 


Hopkins  &  Grannon's  case,  before  Radctiff,  mayor,  1  C.  H.  Rec  173,  S.  P.  A 
deposition  taken  before  a  magistrate,  on  a  charge  against  A.,  who  crosa-examined  the 
witness  but  did  not  contradict  what  he  said,  was  denied  as  evidence  against  A.  (He- 
len V,  Andrews,  1  Mood.  &  Malk.  336.)  See  ante,  note  191,  especially  Hovey  v.  Ho- 
vey,  and  Martin  v.  Root,.there  stated,  from  9  Mass.  Rep.  216,  and  17  id.  222»  224, 227. 
See  also  ante,  p.  160  of  text,  and  note  189. 

And  although  it  be  true,  as  stated  in  the  text,  that  the  confession  of  one  shall  not  be 
evidence  against  another,  yet  either  in  an  oral  or  written  confession  before  the  magis- 
trate, or  by  letter,  or  otherwise,  if  others  be  named  and  imphcatedy  the  whole  must  be 
read  or  proved,  and  the  jury  under  the  direction  of  the  court,  must  avoid  to  allow 
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tny  effect  as  a^iast  others  on  trial.    (See  cases  cited  post,  note  S34,  viz.  Rex  v. 
Hearne ;  Same  y.  Clewes ;  Same  v.  Fletcher.) 

Yet,  if  a  prisoner,  before  a  magistrate,  in  confessing  one  offence,  implicate  himself  as 
to  another,  his  examination  may  be  iised  against  him  on  trial  of  an  indictment  for  that 
other.  (Robetaile's  cases,  5  C.  H.  Rec.  171,  before  Golden,  mayor;)  and  see  several 
like  questions  decided  the  same  way,  ante,  note  89. 


NOTE  224— p.  116. 


A  witness,  in  giving  a  conversation  with  a  prisoner,  though  others  are  named  and 
implicated  in  the  same  conversation,  must  give  the  whole,  including  the  names,  exact-' 
1y  as  it  occurred,  and  if  the  other  persons  are  on  trial,  and  cannot  be  affected  by  it,  it  is 
for  tlie  judge  to  tell  the  jury  so.  (Rex  v.  Hearne,  4  Carr.  &  Payne,  215.)  And  so 
too  of  a  prisoner's  confession  in  an  examination  before  a  magistrate,  it  must  be  read 
with  the  other  names  in  it  just  as  it  is.  (Rex  v.  Clewes,  4  Carr.  &  Payne,  221.)  So 
of  a  letter  from  one  of  the  prisoners.    (Rex  v.  Fletcher,  4  Carr.  &  Payne,  250.) 

This  seems  to  be  tlie  only  natural  place  in  the  text  relating  to  the  confessions  of  pris- 
oners, where  the  doctrine  can  come  in,  that  their  confessions  as  well  as  all  others  shall 
be  taken  together;  and  that  when  given  in  evidence  by  the  prosecution,  their  confes- 
sions, like  those  of  any  other  party,  shall  be  received  as  evidence  in  favor  of  themselves. 

To  the  first  of  these  heads  the  whole  doctrine  which  we  brought  forward  and  illus- 
trated by  many  cases,  ante,  note  201,  of  what  shall  be  comprehended  as  parts  of  one 
entire  confession,  the  exclusion  of  declarations  made  at  other  times,  and  in  note  202  the 
comparative  weight  due  to  the  exculpatory  branch  of  the  confession,  and  how  it  may 
be  contradicted,  with  other  matters  treated  in  those  notes,  will  be  found  almost  literally 
applicable  ;  and  we  shall  therefore  avoid  repeating  those  matters  here. 

That  the  confessions  of  a  criminal  shall  be  taken  together^  in  the  ordinary  sense  of 
that  phrase,  is  extremely  well  settled.  (Per  M^Kean,  C.  J.  at  the  close  of  his  charge^ 
in  Respublica  v.  M'Carty,  a  case  of  treason,  2  Dall.  86.)  This  has  been  expressly  ex- 
tended to  the  examination  before  the  magistrate.  (Hicks'  case,  1  G.  H.  Rec.  66. 
People  V.  Weeks,  N.  Y.  Gen.  Ses.  Oct  1818,  Jud.  Repos.  138.  People  v.  Johnson, 
N.  Y.  Oyer  &  Term.,  Edwards  G.  Judge  presiding,  2  Wheel.  Gr.  Gas.  377.)  Though 
it  was  said,  in  another  case,  that  the  district  attorney  might  read  such  part  of  the  writ- 
ten examination  as  he  pleased,  and  the  prisoner  could  not  demand  to  have  the  whole 
read.  (People  v.  Jordine,  N.  Y.  Gen.  Ses.,  Oct.  1818,  Jud.  Repos.  107,8.)  Quere. 
The  contrary  was  declared  to  be  well  settled  in  People  v.  Johnson,  supra. 

But  per  Ch.  J.  M'Kean,  at  the  close  of  his  charge  in  Respublica  v.  M'Garty,'supra, 
"  Though  the  whole  confession  must  be  considered  together,  yet  the  jury  may,  unques- 
tionably, on  this  as  on  every  other  point  of  evidence,  believe  one  part  and  disregard 
the  other."  To  what  extent  this  may  be  done,  will  appear  by  the  following  cases. 
The  prisoner  was  indicted  for  secreting  counterfeit  money.  He  had  confessed  that  it 
was  true  he  had  counterfeit  money,  but  he  received  it  from  a  good  man  on  New  River 
but  would  not  name  the  person,  and  that  he  had  destroyed  nine  of  the  dollars.  After- 
wards, while  drunk,  he  said  he  was  a  counterfeiter,  or  was  accused  of  passing  counter* 
Ant  m*Jney ;  which,  the  witnettts  did  net  agree ;  but  they  agreed  that  he  said  he  had 


S48  0/  Confessums  by  Prisoners.  [Ch.  5. 

counterfeit  money,  and  would  pass  as  much  as  he  pleased.  Afterwards  he  said  he  bad 
it  from  one  Hart  of  New  River ;  afterwards  tliat  he  had  it  from  a  good  man,  had  nev- 
er attempted  to  pass  it,  and  would  never  pass  any.  He  shewed  thirteen  dollars,  and 
threw  it  into  a  mud  hole.  The  court  charged,  that  confeatsions  made  at  the  same 
time  were  all  to  he  taken  together,  and  the  jury  was  to  draw  such  inferences  from 
them  as  the  truth  of  tlie  case  warranted,  that  they  were  not  bound  to  credit  tlie  whole. 
On  error  upon  a  bill  of  exceptions,  it  was  held  that  the  charge  was  too  unqualified,  that 
no  part  of  the  confession  could  be  rejected,  unless  it  was  proved  to  be  untrue ;  that  the 
jury  could  not  arbitrarily  reject  that  part  which  went  in  discharge  of  the  prisoner,  and 
go  upon  that  part  only  which  criminated  him.  (Tipton  v.  The  State,  Peck's  Rep.  308.) 
And  see  infra.  Rex.  v.  Jones  and  Rex  v.  Higgins.  On  trial  of  an  indictment  for  larce- 
ny, the  thefl  was  proved,  and  on  examination,  the  prisoner  stated  that  he  had  the 
property  in  his  possession,  but  denied  that  he  had  stolen  it.  The  two  sitting  aldermen 
(the  mayor  dissenting)  held  this  prima  facie  sufficient,  and  that  the  prisoner  should  be 
put  to  account  for  the  possession.  The  mayor  told  the  jury  that  in  his  opinion,  the 
whole  case  resting  in  the  prisoner's  confession,  that  must  be  taken  together,  and  did 
not  make  out  a  case.  Verdict  not  guilty.  (People  v.  Week^,  N.  Y.  Gen.  Sess.,  Oct 
term,  1818,  Jud.  Repos'y,  138.) 

If  a  prisoner,  charged  with  murder,  say  in  his  confession,  which  is  read  in  evidence 
against  him,  that  he  was  present  nt  tlie  murder,  but  took  no  part  in  the  commission  of 
it,  this  is  evidence  for  him  as  well  as  against  him ;  but  the  judge  will  not  direct  an  ac- 
quittal, as  the  jury  may  believe  one  part  of  the  confession  and  disbelieve  another. 
However,  if  it  is  meant  to  be  charged  that  the  prisoner  did  more  than  is  stated  in  the 
•confession,  there  ought  to  be  some  evidence  to  show  tliat.  (Rex  v.  Clewes,  4  Carr. 
&  Payne,  2^1.) 

On  the  trial  of  a  larceny  of  a  ram,  proved  to  have  been  stolen  and  traced  to  the  pris- 
oner's house,  the  carcass  being  found  concealed  in  his  bed,  where  he  was  himself;  it 
came  out  also,  in  the  evidence  for  the  prosecution,  that  he  there  said  his  brother  had 
brought  the  carcass.  Parke,  J.  told  the  jury  they  were  not  bound  to  take  the  exculpa- 
tory part  of  the  confession  as  true  merely  because  it  was  given  in  evidence;  but  should 
say,  looking  at  the  whole  case,  whether  they  thought  tlie  prisoner's  statement  consis- 
tent with  the  other  evidence.    (Rex  v.  Steptoe,  4  Carr.  &  Payne,  397.) 

How  far  a  declaration  made  by  a  prisoner  shall  be  received  in  his  ow^n  &vor,  on  the 
ground  that  the  prosecution  haf  e  used  it  against  him,  may  be  gathered  from  ilie  fol- 
lowing cases,  in  connection  with  which  see  Tipton  v.  The  Stale,  supra.  On  trial  of 
an  indictment  for  child-murder,  the  prosecution  proved  by  some  witnesses  that  the  pris- 
oner confessed  she  cut  the  child's  throat,  and  others  said  she  declared  it  was  still-bom. 
Her  counsel  insisted  on  an  acquittal  being  directed,  and  cited  a  case  before  Garrow,  B.  in 
which,  on  trial  for  larceny,  in  addition  to  the  prisoner's  possession  of  the  goods  stolen, 
his  statement  before  the  magistrate  was  put  in,  that  he  had  bought  the  goods ;  upon 
which  an  acquittal  was  directed,  fiosanquet,  Serjt.  said  he  should  hold  the  same  tiling 
in  such  a  case.  If  a  prosecutor  uses  the  prisoner's  declarations,  he  must  take  the 
whole  together ;  and  if  there  be  no  other  evidence  incompatible  with  it,  the  declaration 
so  adduced  must  be  taken  as  true.  But  if,  afler  the  whole  of  tlie  statement  of  the  pris- 
oner is  given  in  evidence,  the  prosecutor  is  in  a  situation  to  contradict  any  part  of  it, 
he  is  at  liberty  to  do  so ;  and  then  the  statement  of  tlie  prisoner,  and  the  whole  of  tlie 
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•ter  evidence,  mast  be  left  to  the  juiy,  preeieely  as  in  ally  other  base  where  one  part 
oTtbe  erideace  is  eontradictorf  tb  another.  And  he  took  that  course  with  this  case. 
(Rex  V.  Jones,  ft  Carr.  &  Payne,  6290  -^  ^cuk  precisely  tike  the  one  decided  by  Gar^ 
low,  B.  came  belbie  Parke,  Ju  The  prisoner  was  proved  to  have  possessed  and  sold 
the  article  stolen  shortly  after  the  felony  committed ;  and  the  prosecutor  proved  hia 
cscamiuation,  wheretH  he  said  the  article  had  been  lionestly  bought  and  paid  &r.  Park^ 
J.  said  the  deckiatwn  thus  became  evidence  for  the  prisoner ;  but  ho  put  it  to  the  jwy 
whether  they  would  believe  it ;  and  they  found  him  guttty.  (Rex  v.  Htggins,  8  Caiv» 
fc  Payne,  603.)  See  atoo  the  eases  to  the  same  point,  cited  ante,  note  165,  vis.  Rex 
v.  Steptoe,  4  Carr.  &  Payne,  397 ;  Smith  v.  Blandy,  Ry.  &  Mood.  N.  P.  Rep.  267 ; 
entry  v.  HaU,  dted  in  Ry-  &  Mood.  N.  P.  Rep.  968 ;  Remmie  v.  Hall,  Mamk  Dig. 
464,  also  cited  and  explained  in  Smith  v.  Blandy  ;  People  v.  ScOtt,  N.  T.  Gen.  " 
Sept  Term,  1813,  Jud.  Repos.  50 ;  and  Rex  v.  Clewes,  4  Carr.  &' Payne,  «ai. 


NOTE  2a&— p.  116. 


Though  some  have  thought  otherwise,  the  latter  cases  are  uniform  to  the  point  that 
a  circumstance  tending  to  show  guilt  may  be  proved,  although  it  was  brought  to  light 
by  a  declaration  inadmissible,  per  »e,  as  having  been  obtained  by  improper  influence, 
(Holt's  N.  P.  Rep.  498,  note.  Charity  Jackson's  case,  1  C.  H.  Rec.  38.  Tucker's 
case,  5  id.  164.  2  Curw.  Hawk.  595,  cited  and  approved  in  State  v.  Aaron,  1  South. 
235.    Conceded  by  Emmet,  arg.  in  MiUigan  &  Welchman's  case,  6  C.  H.  Rec  69, 780 


NOTE  226— p.  116. 

Though,  as  we  saw  in  the  last  note,  the  fact  or  circumstance  discovered  in  conse- 
quence of  a  disck)sure  obtained  by  improper  influence,  be  admissible  as  an  independent 
&ct,  disconnected  with  the  disckwure,  yet  there  are  very  respectable  authorities  which 
deny  that  the  disclosure  itself  may  be  shown  in  connection  with  it,  or  be  in  any  way 
coupled  with  it  or  explained  by  it.  (2  Curw.  Hawk.  595,  cited  and  approved  in  Slat* 
V  Aaron  1  South.  235.  Charity  Jackson's  case.  1  C.  H.  Rec.  28.  Mill»gan  &  Welcli- 
man's  ca^  6  C.  H.  Rec.  69,  77,  8,  semb.  State  v.  Roberts,  1  Dev.  259.)  Yet  there 
is  a  stronc.  current  of  authority  running  with  the  text,  that  both  tlic  disclosure  and  the 
fiict  or  cii^umstance  connected  with,  and  going  to  it»  corroboration,  shall  al«o  be  receive 
cd  in  evidence,  and  they  go  to  tl)e  jury  with  their  joint  force.  This  was  so  held  where 
a  bov  being  threatened,  admitted  that  he  stole  the  prosecutor's  bearskin  and  concealed 
it  in  the  ovin,  where  it  was  found.  (Stage's  case,  5  C.  H.  Rec.  177  8,  before  Colden, 
mayor.)  And  similar  ground  was  taken  by  the  same  learned  judge,  charging  the 
iury  in  Tucker's  case,  6  id.  164, 166.  What  may  be  considered  corroborating  c,r- 
iuLances,  see  ante,  note  208,  cases  of  State  v.  ^uild  and  State  v^Aa^^  m  omneoj 
lioB  with  the  foregoing  eases  dted  in  this  note  and  those  which  BOW  ^^^    Ontriil 
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of  the  deeeaaed.  They  then  charged  hun  with  the  crane,  and  beat  him  beeauae  be 
denied  it  They  tied  him  and  ordeted  him  to  pioduoe  the  deoeaaed's  moBej.  Ha 
then  led  them  to  a  awamp  and  showed  the  residue ;  acknowledged  die  murder  and  Ae 
Xnanner  of  it :  viz.  striking  on  the  left  side  with  a  dub,  as  the  deceased  rode  akng  the 
load ;  said  he  dragged  the  body  out  of  the  road,  and  left  the  club  lying  by  it ;  ODvend 
the  body  with  brush  where  the  old  road  formerly  ran,  about  lO'or  13  yands  fiaom  tba 
present  road.  Some  time  afterwards,  about  4  miles  distant,  he  pointed  out  a  lag,  nol 
&r  &Gin  the  road>  as  containing  the  deceased's  saddle-bags^  Ail  tiiese  circumstancas 
wete  piDved  to  be  true,  and  the  deceased's  ck>thes  were  Ibund  with  the  bags.  It  waa 
objected  Hiat  the  prisoner's  confession,  being  extorted,  could  not  be  received ;  ttiat  the 
oircumatances  ahewed  bis  knowledge,  but  his  coofeasion  alone  shewed  hia  eommisiiod 
of  the  crime.  But  the  court  said  a  confession,  though  extorted,  which  telalea  a  n«m- 
ber  of  eiseumstancefi  (established  by  other  proof)  with  which  the  prisoner  eould  iiol 
well  be  acquainted  but  as  a  perpetrator  of  the  crime,  is  admissible,  and  may  go  to  the 
jury.  (State  v.  Moore,  1  Hay  w.  48a.)  In  The  State  v.  Jenkins,  (2  Tyl.  377,)  it  waa 
aaid  a  confes^on  is  evidence  though  extorted,  but  tlie  jury  are  to  determine  its  weight ; 
and  if  extorted  or  obtained  by  pcomises,  it  should  be  disregarded,  unless  supported  by 
corroborating  facts.  Where  a  fact  has  been  ascertained,  e.  g.  the  finding  of  a  weappn, 
in  consequence  of  a  prisoner's  confession  improperly  obtained,  as  by  encouragement  to 
hope  for  a  pardon,  yet  such  fact  may  be  shown  ;  and  also  that  it  was  ascertained  iA 
consequence  of  such  confession,  though*  without  such  ascertaiment,  the  confession 
would  have  been  inadmissible.     (Commonwealth  v.  Knapp,  9  Pick.  Rep.  496,  511.) 

It  is  hardly  necessary  to  observe,  that  tliough  the  confession  be  obtained  by  influ- 
ence and  therefore  inadmissible,  yet,  being  accompanied  with  the  possession  of  the  stol- 
en goods,  such  possession  must  be  accounted  for  by  the  prisoner  in  the  usual  way. 
(Stage's  case  5  C.  H.  Rec.  177,  178,  before  Colden,  mayor.) 


NOTE  327— p.  116. 


State  V.  Moore,  ante,  note  226,  contra,  that  the  general  confession  of  guilt,  though 
extorted,  may  be  received,  where  many  circumstances  are  in  proof  wliich  agree  with 
fte  several  disclosures.    But  quere. 


NOTE  228— p.  117. 
See  ante,  note  226,  many  of  the  cases  cited  in  which,  imply  the  doctrine  of  tfie  text. 


NOTE  229— p.  118. 


"  No  person  shall  be  convicted  of  ireaaon,  unless  on  the  testimony  of  two  wii 

U\ib»  same  overt  act,  or  on  confession  in  open  court."  (Const  U.  S.  a^  8,  §  «.)  The* 
atotute  is  to  the  same  effect    (2  Laws  U.  S.  92.)  «  No  person  shaU  be  convicted,  up- 
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an  any  indictmeiit  fi^r  treason,  but  by  the  testimony  of  two  lawful  witnesses  to  the 
«une  overt  act,  or  one  witness  to  one  overt  act,  and  another  witness  to  a  difierent 
overt  act  of  the  saiae  treason.  But  if  two  or  more  difitiiEiol  ireosotts,  of  divers  kinds, 
be  allied  in  any  uidictiaent»  one  witness  to  prove  one  treason  and  another  witness  to 
prove  a  difierent  treason,  shall  not  be  deemed  two  witnesses  to  the  same  treason,  with* 
in  the  provisions  of  this  section."  (§  15,  3  R.  S.  N.  Y.  7S5.)  §  1«.  "<  In  trials  lot 
treason,  no  evid^^e  shall  be  given  of  «ny. overt  act  that  is  not  expressly  laid  in  the 
indictment;  and  no  conviction  sliali  be  had  upon  any  indictment  foe  the  said  eSeme^ 
unlets  one  or  more  overt  acts  be  expressly  alleged  therein." 


NOTE  230— p.  118. 
BAspoUea  ▼.  Boberts,  (1  DaSas,  39,  40,)  and  RespuUicA  v.  M'Carty,  (S  Dalhfl^ 


NOTE  231— p.  118. 


But  per  M'Kean,  C.  J.  in  Resptiblica  v.  M'Carty,  («  Dafl,  89,)  «  Most  of  the  au- 
thorities  seem  lo  lean  against  the  admission  of  the  parly's  confession  in  the  presence  of 
two  witnesses,  as  sufficient  for  conviction,  unless  made  at  the  time  of  committing  the 
criminal  act,  or  before  a  magistrate  duly  authorized." 


NOTE  2S2— p.  119. 


Wbei«  a  confession  has  been  signed  by  a  prisoner,  it  is  read  by  the  officer  of  the 
Q0iirt ;.  but  where  the  examination  is  taken  down  by  some  person,  and  not  signed  by 
the  prisojier,  the  person  who  took  it  down  is  called  aa  a  witness ;  and  he  states  what 
the  priaoner  said,  refreshing  his  memory  from  the  paper.  This  was  done  by  a  magis- 
trate in  the  case  of  Rex  v.  Jonep,  Carr.  Supp.  13,  and  by  a  magistrate's  derk,  who 
had  token  down  what  the  prisoner  said  before  the  committing  magistrate,  in  the  case 
of  Rex  V.  Watkins,  tried  before  Mr.  Justice  Bosanquet,  at  the  Oxford  spring  assise^ 
1831.    See  note  (a)  lo  the  case  of  Rex  v.  Swatkins,  4  Carr.  &  Payne,  548. 


NOTE  233— p.  119. 

See  what  Bayley,  J.  says  in  Rex  v.  Williams,  as  stated  poet,  note  236 ;  and  the 
of  Commonwealth  v-  Hargesheimer,  ttjere  atated  from  Ashmead.  See  further, ' 
laanwtahh  v.  Mouhon,  9  Mass.  R^  30« 
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NOTE  334~-p.  120. 

Per  Bajley,  J.  in  Rex  v,  Williams,  poet,  note  395 ;  and  see  Baker  t.  The  Com* 
monweahh,  3  Yvrg,  Caa.  858.  A  person  from  whom  goods  hare  been  stolen  is  a  com* 
petent  witness,  in  a  prosecution  against  the  offender,  as  to  all  pertinent  facts  within 
his  knowledge ;  notwithstanding,  he  will  be  entitled,  on  conviction,  to  a  restoration  of 
the  goods,  if  they  can  be  found,  or  to  a  satisfaction  out  of  the  future  earnings  of  the 
convict,  in  case  the  goods  he  not  restored ;  and  also  to  a  recompense  out  of  the  countj 
treasury,  for  his  labor  and  expenses  in  the  prosecution.  And  wliere  a  party,  from 
whom  goods  were  stolen,  was  by  law  entitled  to  recover  treble  the  volue,  he  was  al- 
ways received  as  a  competent  witness  against  the  offender.  (Commonwealth  v.  Moul* 
ton,  9  Mass.  Rep.  30.)  The  party  injured  was  admitted  as  a  witness  in  a  state  proa- 
ecution,  in  Connecticut,  on  the  ground  that  no  judgment  for  treble  value  can  in  such 
fi>rm  be  renierei  for  him.  (Salisbury  v.  The  State  of  Connectient,  6  Comt  Rep.  Idl.) 
And  the  innkeeper,  from  whose  inn  the  goods  of  another  were  stolen,  was,  afartkr^ 
beki  admissible,   (id.) 


NOTE  235— p.  120. 


Upon  an  indictment  for  taking  excessive  usury,  the  borrower  is  a  competent  witness 
for  lbs  prosecution,  if  he  be  not  entitled  to  a  part  of  the  penalty  as  informer,  notwithstand- 
ing he  have  never  repaid  tlie  money  borrowed.  (Commonwealth  v.  Frost,  5  Mass.  Rep. 
53.  And  see  Pettingall  v.  Brown,  1  Caines'  Rep.  1 68.)  O  the  trial  of  an  indictment 
for  a  forcible  entry  and  detainer,  the  prosecutor's  wife  was  received  in  Pennsylvania,  as 
competent  for  the  state  to  prove  the  force.  (Respublica  v.  Shriver,  1  Dall.  68.)  Quere; 
for  in  England,  upon  the  trial  of  a  like  indictment,  the  tenant,  wliose  land  is  alleged  to 
have  been  entered  upon  or  holden,  is  not  competent  for  the  prosecution ;  for  the  land 
is  to  be  restored  to  him  on  conviction.  (Rex  v.  Beavan,  Ry.  &  Mood.  N.  P.  Rep.  848. 
The  King  v.  Williams,  9  Barnw.  &  Cress.  549.)  See  the  Stat.  21  Jac.  I,  c.  15,  and 
8  H.  6,  c.  9,  corresponding  to  many  American  statutes.  Bailey,  J.  who  delivered  the 
opinion  of  the  court,  in  the  last  case,  went  much  into  questions  of  a  like  character. 
He  seems  to  concede  that  it  would  be  otherwise  of  an  indictment  for  a  forcible  entry 
or  detainer  at  common  law.  He  says  that  rewards  given  by  the  legislature  for  pn>»» 
ecuting,  are  founded  on  public  policy,  to  stir  up  great  vigilance.  To  albw  these  to 
disqualify,  would  defeat  the  very  end  of  them,  the  apprehension  of  ofienders.  As  to 
private  rewards,  nothing  that  private  individuals  can  offer  shall  disqualify  a  public 
witness.  The  clause  of  restitution  in  the  2 1  H.  8,  c.  1 1 ,  is,  that  the  subject  of  a  robbeiy 
shall  be  restored  on  conviction  by  reason  oT  evidence  gtren  by  the  party  rohbed^  4^.  thus 
implying  that  he  is  to  be  sworn  notwithstanding.  He  oonaiders  several  cases  wiiere 
informers,  entitled  to  a  reward,  have  been  admitted,  as  exceptions  arising  out  of  the 
secret  nature  of  th?  transaction,  or  an  ij.plicatiun  fh>m  the  statute  that  they  ahonkly 
notvvitlistanrling,  be  sworn. 

An  informer,  under  the  act  to  punish  vice  and  immorality,  who  is  entitled  to  a  sham 
«f  tha  peoahy,  was  held  incompstent  on  a  lunimaxy  pioceedi^g,  though  te  had  ex* 
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ccated  an  asBignnicnt  of  all  his  right  to  the  penalty  to  a  third  person.    Such  ri^t  is 
not  aasignaUe.    (Connnonwealth  v.  Hargeshcimer,  1  Ashmead's  Rep.  415.) 


NOTE  23fr--p.  1-24. 


This  18  now  no  bnger  an  exception.  The  party  whose  tfame  is  forged  is,  in  all  ca- 
ses, made  competent  as  a  wituess  in  the  prosecution  for  the  fbrgery.    (Stat  9  G.  4g 

The  old  Elnglish  doctrine  has  heen  adopted  by  some  of  the  Anigrican  courts;  {State 
T.  Brunsoo,  1  Root,  d07.  Same  v.  Blodget,  id.  5S4.  Swift's  Ev.  70 ; .  but  see  Day's 
note  (1,)  9  N.  R.  96.  State  v.  A.  W.,  1  Tyl.  260.  The  State  v.  Hamilton,  S  Hayw. 
888;)  Doubted  by  others,  (Coe's  case,  1  C.  H.Jlec  141 ;)  but  a  majority  havip  gone 
the  other  way.  (Furber  v.  Hilliard,  2  N.  H.  Rep.  4S1.  Pennsylvania  v.  Farrel,  Ad^ 
dia.  346.  Commonwealth  v.  Snell,  8  Mass.  Rep.  8S.  Same  v.  Waite,  5  id.  U6U 
State  y.  Foster,  8  M'Cord,  44S.  Respublica  v.  Keating,  1  Dall.  110.  Same  ▼.  R09B9 
8  id.  889.  Same  t.  Wriglit,  1  Yeates,  401.  Same  v.  Ross,  8  id.  1.)  An  apparent 
first  endorser  was  received  to  prove  his  name  a  fi>rgery.  (Territory  v.  Barran, 
1  Maru  Lou.  Rep.  308.)  So  the  alleged  drawer  of  a  check,  (Peq;>le,  v.  Howell, 
4  John.  Rep.  896,)  and  the  maker  of  a  note.  (People  v.  Dean,  6  (^owen's  Rep^ 
37.)  And  see  U.  States  v.  Johns,  4  Dall.  413.  But  the  instrument  must  be  produced 
to  the  party,  before  he  shall  be  allowed  to  swear  as  to  its  genuineness,  (Common* 
wealth  V.  Hutchinson,  1  Mass.  Rep.  7,  Same  v.  Snell,  8  id.  83,)  unless  it  has  been 
secreted  to  protect  the  ofiender,    (Commonwealth  v.  SneU,  supra.) 


NOTE  237— :p.  135. 


-  An  inhabitant  of  the  place  is  a  witness  against  the  surety  of  the  collector,  ex  necetti* 
uae^  though  liable  to  be  re-assessed  if  the  surety  sfaouki  ^ih  (Middleton  ▼.  Frost,  4 
Carr.  &  Payne,  16.)  And  see  ante,  note  137.  See  also  post  236,  and  the  note  to  that 
page,  shewing  wlien  the  party's  account  book  may  be  received  as  evidence  for  him, 
and  verified  by  his  supp^etory  oath. 


NOTE  833— p.  135. 


On  an  application  by  a  petitioner  for  a  discharge  under  the  insolvent  acts  of  Pennsyl- 
▼ania,  a  creditor  of  the  insolvent  is  considered  competent  to  prove  fraud,  in  order 
to  prevent  the  discharge  of  the  insolvent  (Green's  case,  8  Dall.  368,  S.  C.  3  Tea  tea, 
166.  Penn.  Insolv.  Laws,  90.)  This  is  also  the  practice  in  the  state  of  New- York, 
and  18  regulated  by  statute.  The  insolvent  and  his  wife,  or  any  other  person,  whether 
an  opposing  creditor  or  not,  are  competent,  and  compelled  to  testify  at  the  instance  of 
an  opposing  cieditor.    (8  R.  S;  of  N.  T.  87,  §  IS.) 
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NOTE  3d9-i>.  Id5. 

Commonwealth  y.  Frost,  5  Mass.  Rep.  57,  8.    Commonwealth  v.  Haigesheimer,  1 
Ashm.  415,  stated  ante,  note  335. 


NOTE  240— p.  128. 


Upon  an  issue  whether  a  certain  messuage  is  situated  within  a  chapel^y,  a  person 
who  occupies  rateaUe  property  within  the  chapefry,  is  a  competent  witness  to  prove  that 
It  IB,  Thougli  his  testimony  might  increase  the  number  of  contributors,  yet  it  might 
abo  increase  his  burden  by  increasing  the  number ofclaimants  formats  and  sepulture. 
But  it  was  held  to  be  a  case  also  within  the  statute  54  Geo.  3,  c.  170,  §  d.  (Marsden  v. 
Stansfield,  7  Barnw.  &  Cresw.  815.  1  Mann.  &.  Ryl.  669,  S.  C.)  On  a  justification 
in  trespass,  that  the  loctu  in  quo  is  a  free  wharf  for  tlie  inhabitants  of  O.,  one  of  ihdst 
inhabitants  is  not  competent  for  the  defendant,  unless  the  justification  be  waived. 
(Prewitt  V.  Tilly,  1  Carr.  &  Payne,  140.) 

Tn  New- York  it  is  held  that  the  interest  arising  from  being  a  rateable  inhabHant,  is 
too  remote  to  prevent  his  being  a  witness  for  the  town,  as  in  actions  on  bastardy  bond^ 
(Tails  V.  Beikn^,  1  John.  Rep.  486,)  or  for  penalties  in  qui  tarn  actions.  (CorweiA  f  . 
Hames,  11  John.  Rep.  76.  Bk>odgood  v.  Overseers  of  Jamaica,  12  id.  995.)  Sec 
ante,  notes  88,  126  and  174,  as  to  the  testimony  and  confessions  of  corporators  and  ra*- 
table  or  rated  inhabitants.  And  see  particularly,  The  City  Council  v.  King,  4  M*- 
Cord,  487.)  It  will  be  seen  by  these  notes  that  we  stand,  by  common  law,  very  neariy 
on  the  footing  of  England  upon  tlie  statute  54  Geo.  3,  c.  170,  §  9,  cited  in  the  text,  and 
which  is  given  at  length  in  a  note  to  Marsden  v.  Stansfield,  supra,  1  Mann.  &  Ryl.  670. 

An  inhabitant  of  a  state,  where  the  state  is  a  party,  is  a  competent  witness  for  the 
state,  notwitstanding  any  interest  he  may  have,  as  such  inhabitant,  in  the  event  of  the 
suit  (The  State  of  Conneetiqut  v.  Bradish,  14  Ma88«.  Repw  296,  aod  we  Gould  v. 
Janes,  6  Gowda's  Rep.  369,  S.  P.) 


NOTE  241— p.  129. 


Baily  and  Bogert  v.  Ogden,  3  John.  Rep.  399:  An  agent  or  attorney  is  a  good 
witness,  ex  necessitate,  (Mackay  v.  Rhinelander,  1  John.  Cas.  488.  Jones  v.  Hake, 
2  John.  Cas.  60.  Abbott  v.  Sebor,  3  John.  Cas.  39.  Stewart  v.  Kip,  5  John.  Rep. 
256*  Cortes  v.  Billings,  1  John.  Cas.  270.  Burlingham  v.  Deyer,  2  John.  Rep.  189. 
Fisher  v.  Willard,  13  Mass.  Rep.  379.  Cox's  adm'rs  v.  Hill,  3  Ham,  Ohio  Rep.  423, 
4.  Tvouard  v.  Beaurege^rd,  1  Mart.  Lou.  Rep.  80.  Ruan  v.  Gardner,  2  Condy'a 
Mareli.  706,  b.  See  the  remarks  of  Underwood,  J.  in  Bank  of  Kentucky  v.  M'WiUr 
iaras,  2  J.  J.  M?irsh.  260,  et  seq. ;  Also  Hicks  v«  Fitzsimmons,  2  Condy's  Marsh*  706,. 
and  Wallace  v.  Child,  1  Dall.  7.)  ,  . 

Thus,  in  an  action  to  recover  the  difference  upon  a  stock  contract,  it  was  held,  that 
the  broker  who  made  the  contract  was  a  good  witness  to  prove  that  he  had  received 
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a  parol  authority  from  the  plaintiflf  to  make  the  contract ;  (Livingston  v.  Swanwick, 
3  Dallas,  SOO ;)  and  also  to  prove  every  part  of  the  transaction.  And  the  court  fur- 
ther aaidy  if  the  broker  or  agent  were  not  permitted  to  give  eyidenee  of  the  inetMic- 
tions  he  received,  (which  were  oral  in  this  case,  and  were  usually  so  in  similar  caaesj) 
it  would  he  impracticable  to  ascertain  the  facts,  that  are  essential  to  enable  the  Gpur( 
to  decide  upon  the  merits  of  the  controversy,  (id.)  See  ante,  note  89,  ^^here  most  of 
the  cases  touching  the  admissibility  of  agents  are  cited.  An  ageni  or  attorney  is  a 
competent  witness  for  his  principal,  although  the  witness,  by  his  testimony,  may  dis- 
charge bimJself  from  a  supposed  liability. 

Thus,  in  an  action  against  an  officer  for  not  seizing  goods  on  an  executioni  which 
had  been  attached  on  mesne  process,  the  attorney  who  commenced  the  suit  is  a  com- 
petent witness  for  the  plaintiff  to  prove  the  delivery  oi^the  executioin  to  the  officer,  be- 
ing considered  by  the  court  an  agent  for  tlie  plaintiff,  and  his  supposed  liability  going 
only  to  his  credit    (Phillips  v.  Bridge,  11  Mass.  Rep.  24^.) 

But  in  Pennsylvania,  an  agent  to  sell  lands  is  not  a  competent  witness  to  prove  his 
autbori^.  The  power  of  an  agen^  to  sell  Uods  isroq^ired  by.BtatsrtQ  te^JJo  mjFviUbg 
and  proved  by  disinterested  witnesses.  (Mereditli's  lessee  v.  Macoss,  1  Yeat(»i>-  90^ 
Nicholson's  lessee  v.  MifSin,  2  id.  38,  S.  C.  2  DalL  246.  Girard's  lessee  v.  Krebbs,  ci- 
ted 2  Teates,  38.  Plumsted's  lessee  v.  Rudebagh,  lid.  502.)  Nor  is  the  agent  com- 
petent to  i»^ve  that  a  written  power  had  been  given,  and  was  mislaid.  (2  DallaSy 
246.)  But  one  who  purcliased  lands  as  the  agf&t  of  another,  was  held  competent  to 
prove  his  authority,  and  to  establish  the  purchase.  (Miller  v.  Hayman,  1  Yeates, 
23.    Steward^s  leasee  v.  Richardson,  2  id.  99.) 

An  assumed  tLg&nt  may  be  received  either  to  prove  Of  negative  the  feet  of  Ins- being 
such  agent  (Cox's  admV.  v.  Hill,  3  Ham.  Ohio  Rep.  423, 4.)  PaKher  as  to  proofs 
by  agents,  and  the  manner  in  which  their  authority  ^  to  be  established,  see  Renaw* 
del  ▼.  Crocken,  1  Cain.  Rep.  167 ;  Stewart  v.  Richards,  1  Day,  406,  note  1 ;  and  Pro- 
prietors of  Kennebeck  Purchase  v.  Call,  1  Mass.  Rep.  485. 


NOTE  24^— p.  19^. 

See  ante,  note  99,  But  a^  cdkecior  of  taxes  ^o  was  to  receive  k  commission-on  the 
amountof  cash  paid  into  the  treasmry,  was  held  incompetent  for  the  state  in  anactioil' 
involving  a  claim  for  taxes,  which  it  was  his  btniness  to  t^o{lect ;  this  not  being  a  case' 
to  which  the  ^xceptbn  ariftng  firom  neeessHy  and  the  usage  of  trade  applies.  (TreacK 
met  of  the  State,  r.  Nan,  Tayl.  5.) 


i^-.^ 


.  NOTE  243— p.  15^. 
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NOTE  344— p.  ISO. 

This  case  of  Cuthbert'v.  Gostling,  was  reviewed  in  Flanagan  v.  Drake,  (2  i'ox  it, 
Smitli,  305,  6,)  by  Bushe,  C.  J.  The  result  seems  to  be,  that  where  the  defeodaat's 
workmen  commit  a  trespass  by  his  command,  they  are  competent  witnesses  for  him, 
being  joint  trespassers ;  though  it  is  otherwise,  where  being  employed  by  him  gener- 
ally to  do  his  lawful  work,  they  negligently  or  injudiciously  commit  an  injury  unauthor* 
ised  by  him.  Here  they  are  liable  over  to  him,  and  therefore  not  competent ;  for  tliey 
are  called  to  disprove  the  very  negligence  against  which  tliey  undertook.  See  ante, 
note  84. 


NOTE  345— p.  15t. 


See  ente,  note  t5,  where  the  cases  to  ti)e  point  in  the  teact  are  aB  quoted  and  coiw 
«idered« 


NOTE  346— p.  ISl. 


The  presumption  is  in  favor  of  competency,  till  the  contraiy  be  shewn.  (Cotohet  y« 
Dixon,  4  M'Cord,  81K  Per  Lanman,  J.  in  Chance  v.  Uiue,  6  Conn.  Rep.  3S3.)  And 
the  nature  of  the  interest  must  h^  stated  in  the  objection,  so  that  the  party  may,  if  io 
bis  power,  remove  it  (Bernard  v.  Vignaud,  10  Mart.  Lou.  Rep.  633,  637, 8.)  And 
the  ground  of  objection  not  being  stated  in  the  record,  tliough  the  wLtoesB  was  (be 
vendor  of  the  party,  the  court,  on  appeal,  would  not  notice  it    (id.) 


NOTE  347— p.  ISl. 


Fisher  v.  Wiltard,  18  Mass,  Rep.  879,  331.  Bank  of  North  America  v.  WickeO; 
S  Yeaie^  39.  Evans  v.  Eaton,  1  Pet  C.  C.  Rep.  3S23.  Objections  to  the  competen- 
cy of  a  witness,  whose  deposition  is  taken  under  the  30th  section  of  the  U*  States  judi- 
ciary act,  should  be  made  at  the  time  of  taking  the  deposition,  if  the  party  attend  and 
cross-examine,  and  the  facts  constituting  the  incompetency  be  known  to  him  at  the 
time  of  the  examination,  in  order  that  the  objections  may  be  removed  by  release  or 
otherwise;  and  if  not  then  made,  the  party  will  be  presumed  to  have  intended  to 
waive  them.  But  if  the  facts  were  then  unknown  to  him,  the  objection  may  be  made 
at  the  time  of  reading  the  deposition.  (United  Stales  v.  One  case  of  hair  pencils,  1 
Paine's  Rep.  400.)  But  in  Massachusetts  the  objection  need  not  be  taken  till  the  trial, 
in  any  case.  (Talbot  v.  Clark,  8  Pick.  5I<)  Ordinarily,  at  whatever  stage  of  the 
cause  the  witness  is  discovered  to  be  interested,  in  law  or  equity,  his  testimony  must 
be  rejected ;  (Swift  v.  Dean,  6  John.  Rep.  883;  Fisher  v.  Willard,  18  Mass.  Rep. 
879;)  and  the  adrnkwihility  of  evidence,  if  not  objected  to,  at  the  trial,  cannot  be  quetp 
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tionedon  a  motioo  lor  a  new  trial.  (Jackson,  ex  dem,  Dox,  v.  Jacksou,  5  Cowea'c 
Rep,  173.)  Otherwise,  if  tlie  incompetency  ol  the  witness  was  not  known  at  the  tri- 
aL    (Niles  v.  Brackett,  15  Mass.  Aep.  378.) 

U  is  a  good  test  of  competency,  where  the  witness  is  examined  as  to  interest,  in  ax^ 
9tage  of  the  cause,  to  suppose  him  examined  on  his  voir  dire,  and  see  how  the  matter 
wouM  then  stand.  This  examination  on  the  voir  dire  is  a  mode  often  omitted,  yet 
well  to  adhere  to.  Thus,  in  trover  against  a  servant  the  defence  was^  that  he  got  the 
article  of  the  plaintiff  for  his  master,  to  he  returned  if  not  approved,  or  otherwise,  par- 
chaaed  and  paid  ibr.  On  the  master  heing introduced  for  the  defence,  to  prove  the  au- 
thority, and  diat  he  had  kept  it,  the  objection  was  made  by  the  plaintiff,  that  he  waa 
interested*  as  the  verdict  might  subject  hira  to  a  claim  over  l^  his  servant  He  waa 
admitted,  aad  proved  the  aut})ori^,  and  keeping  of  tlie  article  by  himsdf,  though  It 
was  never  puvchased.  Parke,  J.  suggests  that  the  whole  was  to  be  taken  as  if  the 
witness  had  deposed  on  his  voir  dire  ;  in  which  view  his  interest  would  appear  to  be 
balanced,  L  e.  if  the  aervant  was  subjected,  he  might  be  liable  over  on  the  ground  of 
a  auppoaed  fraud  in  the  message,  or  if  the  defence  succeeded,  then  he  would  be  lia- 
ble to  the  i^intiff.    (Grylls  v.  Davies,  2  Bamw.  &  Adolph.  129.) 

The  objectk>n  on  account  of  interest  in  chancery,  should  be  made  as  soon  aa  the  in- 
terest is  discovered.  If  known  wliile  before  the  examiner,  it  should  be  made  there ;  if 
not  appearing  tliere  l^y  pleadings,  testimony  or  otherwise,  it  maybe  made  whenever  it 
abalJ  appear,  or  be  first  known.  (Rogers  v.  Dibble,  3  Paige,  938.)  If  not  made  the 
first  opportunity,  it  is  waived ;  for  tlie  party  should  have  a  chance  to  release  or  other- 
wise avoid  the  objection,  (id.)  The  objection  may  be  made  at  the  commencement  of 
the  examination^  and  aflerwards  estal)lished  by  other  evidence,  (id.)  A  cross-exam- 
ination does  not  waive  the  objection,  where  it  is  made  as  soon  aathe  interest  m  diaeov- 
cred,  though  auch  cross-examination  be  had  af^r  the  examiner  overrules  theobjectkui, 
orreaervea  the  question,  or  ^e  party  calling  the  witness  insists  on  proceeding  against 
the  decision  of  the  examiner,  (id.)  A  motion  may  still  be  made  to  suppress  the  deposi- 
tion, or  the  testimony  may  be  objected  to  at  the  hearing,  (id.)  And  see  Harrison  v. 
Courtaukl,  Russ.  &  Mylne,  428 ;  and  Swifl  v.  Dean,  cited  supnL 

Where  the  interest  of  the  witness  is  rdeaseable,  and  the  party  knowing  of  hia  in 
terest,  raises  no  objection  tilt  tlie  proofs  are  closed,  it  is  then  too  late  to  objeet.  (Town 
V.  Needham,  3  Paige,  552.) 

In  Vermont,  it  was  held  that  an  objection  before  auditors  against  the  bail  being  a 
witness,  which  was  a  fact  appearing  upon  the  record  of  the  court,  though  it  was  not 
verified  any  way  to  the  auditors,  was  well  made ;  and  on  the  coming  in  of  the  report, 
this  should  have  been  rejected  by  the  court  for  that  reason.  The  witness  on  his  voir 
dire  had  forgotten  it.    (M'Coonell  v.  Pike,  3  Yerm.  Rep.  505.) 


NOTE  248— p.  ISL 


A  -witness  is  said  to  be  examined  on  a  voir  dire  when  he  is  sworn  and  examinee^ 
whether  he  be  not  a  party  interested  in  the  cauae,  aa  well  aa  the  penon  Cot  whom  ba 
is  a  witoees.    Termea  de  la  ley,  581. 
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NOTE  249— p.  I»l. 

Smallwood  v.  MUcheU,  S  Hayw.  145.  Davis  v.  Whiteside^s  admV,  4  J.  J.  Marah* 
116,  117.  Cotchet  v.  Dixon,  4  M'Cord,  311.  Stebbios  v.  SackeK,  5  Conn.  Rep.  S59. 
Rogers  v.  Dibble,  3  Paige,  238.  Chance  v.  Hine,  6  Conn.  Rep.  231.  Jones  v.  TeyiSy 
4  Litt  25, 28. 

It  may  be  proper  to  observe  here,  that  what  a  witness  who  is  called  shall  have  been 
heard  to  say,  shall  not  be  received  to  show  his  interest ;  for  it  is  mere  hearsay.  (Com- 
]xx>nwealth  v.  Waite,  5  Mass.  Rep.  261.  Pierce  v.  Chase,  8  Mass.  Rep.  487.  Ym" 
ing^s  lessee  y.  Wooten,  1  Cooke,  127.  Jones  v.  Pevis,  4  Litt  25,  28.  PolIock^s  lessee 
v.  Gillespie,  2  Yeates,  129.  Cotchet  v.  Dixon,  4  M'Cord,  311.  Stimmel  t.  Under- 
wood, 3  Gill  &  John.  282.  Freeman  v.  Luckett,  2  J.  J.  Marsh.  390.  Davis  v.  Wbite^ 
side's  adm'r,  4  J.  J.  Marsh.  116.  Contra,  Dennis  v.  Jones,  1  Coxe*B  Rep.  46 ;  and 
See  Patten  v«  Halsted,  id.  277.)  But  what  the  party  who  offers  the  witness  said,  may 
be  received.  (Pierce  v.  Chase,  8  Mass.  Rep.  487 ;  and  see  5  id.  261.)  But  where  tbiff 
defendant,  having  objected  to  the  competency  of  the  plaintiff's  attorney  called  as  a 
witness,  in  order  to  show  his  interest,  ofiered  to  prove  by  a  person  that  he  caOed  an 
the  plaintiff  and  told  him  that  he  was  authorized  by  the  defendant  to  ascertain  on 
what  terms  he,  the  plaintif!^  would  settle  the  suit ;  and  that  .the  plaintiff  referred  him 
to  the  attorney,  saying  that  he  owned  a  part  of  the  demand  against  the  defendant, 
which  was  a  promissory  note ;  held,  that  this  statement  of  the  plainti^  being  made 
during  a  negotiation  (or  a  settlement,  was  not  admissible  in  evidence,  even  to  shew  the 
interest  of  the  witness.  (Williams  v.  Thorp,  8  Cowen's  Rep.  201.)  Quere.  See  ante, 
note  196,  with  text,  109,  as  to  confessions  made  during  a  negotiation  to  compromise. 


KOTE  350— p.  132. 


Most  of  the  American  cases  have  strictly  fbUowed  the  old  £ngl4Bh  rule  laid  down  iji 
the  teact,  that  where  you  resort  to  the  voir  dire  you.  are  concluded ;  and  if  you  fail  ta 
show  incom^etesiey  in  this  mode,  you  cannot  do  it  by  other  evidence  of  any  kind 
in  the  course  of  the  same  trial.  (Mifflin  v.  Bingham,  1  DaU.  272,  275,  per  M'Kean, 
G.  J.  Welden  v.  Buck,  Anth.  N.  P.  Rep.  9, 10.  Stebbins  v.  Sackett,  5  Coon.  Rep. 
258, 361,  per  Hosmer,  C.  J.  Butler  v.  Butler,  3  Day,  214, 218.  Chance  v.  Hine,  6 
Coon.  Rep^231, 2,  per  Lanman,  J.)  So  if  you  inquire  of  the  witness  as  to  his  interest^ 
on  his  general  oath,  this  is  equivalent  to  an  inquiry  i^wn  the  voir  dire,  and  equally 
prevents  a  resort  to  any  other  mode.  Butler  v.  Butier,  $  Day,  214,  218.  But  this 
was  denied  in  Mifflin  v.  Bingham,  supra,  where  it  is  said,  though  you  cross-examine 
the  witness  thus  to  shew  his  interest  and  fail,  you  may  yet  shew  it  otherwise.  And  it 
was  said  in  Stebbins  v.  Sackett,  supra,  that  if  you  inquire  on  the  voir  dire  of  one  msi 
of  facts,  and  fail  on  these  to  establish  incompetency,  you  may  still  go  to  other  evidence 
in  order  to  shew  incompetency  from  another  state  offsets.  See  this  caae  inira,  stated 
more  at  large. 

The  eases  are  still  more  strongly  and  directly  to  the  point,  tfa«t  after  you  bav«  •(« 
tempted  to  show  incompetency  by  evidence  derived  4nai  any  other  wauree  *^w**  tte 
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yoQ  chall  not  aibrwards  put  him  on  his  voir  dire.  (Bridge  v.  WellingtoD,  1 
Bep.  319,  S31,3.  Mifflin  v.  Bingham,  1  DaH.  372,  375,  per  MlCean,  C.  J.  Steb- 
liiiis  y*  Sackett,  5  Conn.  Rep.  358,  361.)  Nor^n  you  cross-examine  him  to  the  point 
of  interest  when  he  comes  to  be  sworn  in  chief,  in  consequence  of  your  failure  in  your 
first  attempt  to  prove  him  incompetent  by  testimony  other  than  his  ow)i.  (Chance  T. 
Hine,  6  Conn.  Rep.  331.)  And  it  was  held  he  could  not  be  cross-examined  unde^ 
tueh  circumstances,  even  to  impeach  his  credibility,  (id.) 

But  where  you  have  failed  in  your  attempt  by  other  testimony  to  show  one  set  of 
iaets  upon  which  you  rely  for  inccMnpetency,  you  may  still  shew  his  interest  on  anothr 
er  set  of  facts,  even  on  his  voir  dire.  Thus,  where  it  appeared  by  the  plaintifis'  gen- 
eral evidence  that  the  witness  was  interested  to  testify  in  fkvor  of  the  plaint!^  the 
witness  having  endorsed  the  note  in  question  after  the  defendant,  the  plaintiffe  releas- 
ed the  wimess.  The  defendant  then  insfeted  that  the  witness  was  interested,  as  hav- 
ing made  a  general  assignment  of  the  note  in  question  to  the  plaintifis,  with  all  his  oth- 
er property,  to  pay  his  creditors,  so  that  this  note,  if  recovered,  would  go  to  increase 
the  fund  for  payment ;  and  if  the  suit  should  fail,  tlie  fund  would  be  diminished— an 
interest  not  touched  by  the  release.  And  to  prove  the  assignment,  tlie  defendant  of^ 
fered  to  have  the  witness  sworn  on  his  Voir  dire.  Held  admissible.  (Stebbins  v.  Sack- 
etty  6  Conn.  Rep.  358, 361.) 

It  was  held,  in  Bridge  v.  Wellington,  (1  Mass.  Rep.  319,  333,)  that  where  a  party 
cfftn  a  witness  against  you,  and  you  object  upon  the  party's  own  evidence  that 
the  witness  is  interested,  and  your  objection  is  overruled,  this  is  not  such  an  attempt 
to  prove  the  interest  by  evidence  aHutule  as  comes  within  the  rule  precluding  a  resort 
to  the  voir  dire. . 

The  defendant  objected  to  the  competency  of  a  witness  offered  by  the  plaintiff,  on 
Ills  ground  that  it  appeared  from  the  testimoiiy  already  given  in  the  case,  that  the  wit* 
am  was  interested.  The  judge  permitted  the  witness  to  be  sworn,  reserving  thegues* 
tiOB  of  his  competency.  Held,  that  the  question  should  have  been  decided  when  the 
obiection  was  made ;  but  having  reserved  the  question,  the  judge  could  not,  in  de- 
ciding afVerwards  on  the  competency  of  the  witness,  take  into  considemtkm  his  testi* 
niony,  given  while  the  question  remained  undetermined ;  but  that  tlie  decision  must 
be  made  on  the  other  facts  of  the  case,  without  regarding  such  testimony.  (Mott  t. 
HidB^  1  Cowen's  Rep.  61S.) 


NOTE  361— p.  133. 

Evans  v.  Eaton,  1  Peters'  C.  C.  Rep.  533.  A  question  arose  in  this  cause  whether, 
when  a  witness  is  sworn  on  his  voir  dire,  any  other  evidence  could  be  ^ven  to  prove 
his  interest,  except  such  as  might  arise  flrom  his  own  testimony.  The  court  decided 
it  could  not ;  but  said,  if  it  should  appear  in  any  subsequent  stage  of  the  examination^ 
by  other  evidence,  that  he  was  not  a  competent  witness,  the  court  would  set  him  ande* 
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NOTE  29^— p.  1S2. 

He  mvy  he  ezazoiiied  respecting  contracts,  records  or  documents.  (Miller  v.  Mari- 
ner's Church,  7  Greenl.  51,  54.  Hays  v.  Richardson,  1  Gill  &  John.  S66.)  And  see 
Seewell  v.  Stubbs,  1  Carr.  &  Payne,  73,  and  the  note  to  that  case. 


NOTE  258— p.  1S2. 
Stebbins  y.  Sackett,  5  Conn.  Rep.  258,  261, 2. 


NOTE  254— p.  1S2. 


When  a  witness  is  called  and  objected  to  on  the  ground  of  interest,  if  he  answers 
on  his  voir  dire  generally  that  he  is  interested,  he  should  be  rejected.  If  the  parQr 
calling  him  wish  to  show  the  nature  of  his  interest,  as  that  it  is  ideal,  or  such  as  wiR 
not  exclude  him,  he  should  follow  up  the  examination  by  particular  questions.  Wit- 
Kama  V.  Matthews,  S  Cowen's  Rep.  252.) 


NOTE  255— p.  13S. 


But  the  interest  being  shown  on  the  voir  dire,  if  the  witness  bold  a  release,  he  may 
iay  so ;  and  thus  remove  his  interest,  though  the  release  be  not  present  (Garfisle  ^. 
Eody,  1  Carr.  %l  Payne,  2S9.)  A  witness  on  his  voir  dire,  showing  his  interest  under 
ft  deed,  may  show  it  discharged  on  the  same  oath,  (speaking  orally.)  (Fanning  v.  My- 
em,  Anth.  N.  P.  Cas.  47,  48,  49. ) 


NOTE  256— p.  135. 


In  an  action  by  the  assignees,  the  bankrupt  was  called  for  them,  and  stated  ^that  he 
had  obtained  his  certificate,  but  did  not  produce  it  His  release  was  in  court.  HeU, 
that  both  must  be  produced,  or  their  absence  accounted  for ;  that  it  was  not  lik&Uie 
ease  of  an  objection  raised  by  secondary  evidence  on  the  voir  dire,  which  may  be  re- 
moved by  it  (Gfoodhay  v.  Henry,  1  Mood.  &  Malk.  319,  320.  Wandless  v.  Caw- 
thome,  id.  321,  note,  S.  P.  Anonymous,  id.  S.  P.  And  see  Jackson,  ex  dem.  Moa» 
treasor,  v.  Rice,  3  Wend.  180.)  And  so  in  all  cases  where  the  incompetency  of  the 
witness  appears  not  on  the  voir  dire,  but  aliunde j  as  if  it  be  shown  from  the  face  of  a 
paper  progduced  in  the  cause,  the  witness  cannot  himself  be  examined  to  remove  it 
(Hvans  1  Gray,  1  Mart.  Lou.  Rep.  N.  S.  709.  Mott  v.  Hicks,  1  Cowen's  Rep.  513, 
Statad  aut  note  250.)    But  a  witness  examined  in  chief,  stating  fkcts  which  create 
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an  interest,  and  following  tliis  with  facts  which  do  it  away,  is  com|)etent.    (M'Mtck- 
en  V.  Fair»  6  Mart  Lou.  Bjep.  N.  S.  515.) 


NOTE  267-i>.  *33- 


See  Ragland  v.  Wickware,  4  J.  J.  Marsh.  530, 1,  S.  West  v.  Kerby>  id.  57.  Tt» 
release <»ines  too  late,  if  it  be  ailer  the  deposition  taken;  (Keyl  v.  Burling,  1  Cain. 
Rep.  14;  Per  Tilghman,  C.  J.  in  Steele  v.  Fhcenix  Ins.  Co.  3  Binn.  811 ;  Wynn  v. 
Williams,  1  Alab.  Rep.  136 ;)  unless  it  be  retaken,  after  the  interest  is  thus  removed. 
It  may  then  be  received.  (Hiddix's  heirs  v.  Hiddix's  adm'rs,  5  LitU  301.)  So  of  a 
release  after  the  witness'  examination  in  court  (Doty  v.  Wilson,  14  John.  Rep.  378. 
Wynn  v.  Williams,  1  Alab.  Rep.  136.)  But  he  ntay  be  released  and  then  re-examin- 
ed, on  bis  interest  appearing  at  any  time,  even  on  his  examination  in  chieU  (Ten 
Eyck  v.  Bill,  5  Wend.  55.  City  Council  v.  Haywood,  3  Noit  &  M'Cord,  308.  Wynn 
V.  Williams,  1  Alab.  Rep.  136.  Stevenson  v.  Jacox,  before  Van  Ness,  J.,  Saratoga 
Circ,  May,  1818,  Cowen's  Treat  603.  Tallman  v.  Dutcher,  7  Wend.  180.) 
On  the  objection  being  made,  however^  the  judge  should  not  aUow  the  witness  to  pro- 
ceed conditionally,  his  testimony  to  be  allowed  on  a  release  afterwards  being  executed ; 
but  should  stop  the  witness,  though  the  objection  be  merely  that  the  release  is  defeo- 
tive  in  form,  provided  tlie  party  insist  that  the  witness  shoukl  stop.  Otherwise  the 
witness  may  proceed  while  the  party  is  amending  the  release.  Doty  v.  Wilson,  14 
John.  Rep.  378.) 

A  continuance  or  postponement  of  the  trial  will  not  be  granted  in  order  to  enable  a 
par^  (who  ha];^ns  to  be  absent  from  the  trial,  for  instance,)  to  release  a  witness,  nor 
a  nonsuit  taken  off,  nor  a  new  trial  be  granted  with  that  view.  (Talbot  v.  Clark,  8 
Pick.  51.  Bank  of  Illinois  v.  Hicks,  4  J.  J.  Marsh,  139.  Newton  v.  Higgins,  post, 
note  370.  And  see  Tenant  v.  Strachan,  1  Mood.  &  Malk.  377,  4  Carr.  &  Payne,  31, 
8.  C.)  So  where  a  witness  bad  declined  at  the  trial  lo  release  his  interest,  the  court 
idused  to  grant  a  new  trial,  on  the  ground  that  he  had  misaj^xrehended  the  eflSsct  of 
the  release,  and  was  tlien  ready  to  execute  one.  (Kellen  v.  Bennett,  13  Moore,  393.) 
A  rdease  delivered  to  the  wife  is  valid,  though  her  husband  be  absent  (Bioren's  le»- 
see  ▼.  Keep,  1  Yeates,  576.)  So  a  witness  may  render  himself  competent  by  depos- 
iting a  release  in  the  clerk's  office,  fyr  the  use  of  the  absent  party.  (Perry  v.  Fleming, 
3  N.  Car.  Law.  Repos.  458.    And  see  1  Yeates,  30.) 

A  witness  whose  competency  is  restored  by  release,  may  be  examined  generally  and 
at  lariise,  as  if  the  interest  had  never  existed.  He  is  not  to  be  confined  to  any  particu- 
lar point,  to  which  it  was  stated  that  he. was  matenaL  (Carroll  v.  M'Whorter,  3 
Bay,  463.) 

A»  lo  the  cases  in  which  a  release  properly  introduced  may  be  made  available,  tlie 
fiiikiwiog  may  be  added  to  those  in  the  text,  pp.  133, 135 : 

The  assignor  of  a  covenant,  being  rdeased,  was  received  as  competent  for  the  as- 
signee in  an  action  in  his  name  against  the  covenantor.  (Ford  v.  Hale,  1  Monroe, 
33.)  A  common  inibrmer,  entitled  to  one  half  the  penalty,  may  release  to  the  defend*- 
ant  and  so  be  a  witness  against  him.    (City  Council  v.  Haywood,  3  Nott  &  M'Cord^ 
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306.  Hespublica  v.  Ray,  3  Yeates,  65.  Torre  v.  Sumoers,  S  Nott  It  JMCO&rd,  fm.) 
But  not  if  he  be  liable  for  costs.  (Rapp  v.  Le  Blano,  1  Dall.  68.)  In  a  «uit  agaiiHt 
one  of  two  joint  makers  of  a  note,  the  other  was  held  competent  for  the  defendant,  on 
being  released  by  him.  (Ames  v.  Withington,  3  N.  H.  Rep.  315.)  And  in  a  proceed- 
ing by  foreign  attachment,  the  principal  (the  plaintiff's  debtor)  was  held  competent  for 
the  piaintifif  on  being  released  from  all  the  debt  due  to  the  plaintiff,  except  what  might 
be  found  in  the  hands  of  the  trustee.  (Wallace  v.  Blanchard,  3  N.  H.  Rep.  395.)  In 
an  action  by  an  endorsee  against  an  endoner,  the  maker  who  had  secured  the  note  to 
the  former  by  judgment  and  mortgage,  was  held- competent  for  the  defendant,  on  being 
released  by  him.  And  so  is  the  first  endorser  of  a  bill  of  exchange  a  competent  wit'^ 
ness  for  a  subsequent  endorser,  in  an  action  against  him  by  the  holder,  on  being  released 
by  the  subsequent  endorser.  (Griffith  v.  Reford,  1  Rawle,  196.)  Several  peiBom  agreed 
to  bear  equally  the  expense  (over  and  above  what  they  got  by  subscription)  of  getting 
up  a  remonstrance  to  Parliament  One  of  them  being  sued  for  artieles  purahased 
for  the  common  benefit  released  another ;  and  ofiered  him  as  a  witness.  Hdd 
admissible;  for  the  defendant  could  recover  against  any  other  no  more  than  fan 
rateable  share ;  so  that  no  one  could  claim  over  against  the  witness ;  and  in  tak>> 
ing  the  accounts  of  the  company,  in  respect  to  the  particular  claim,  members  must 
look  to  the  defendant,  and  not  to  the  witness.  (Duke  v.  Pownail,  1  Mood.  &  Malk* 
430.)  See,  in  connection  with  this  case,  the  note  of  the  reporters,  id.  43S.  A  bankrupt 
is  not  a  witness  for  his  creditor,  though  released  by  him,  if  the  result  of  the  witness'  tes* 
timony  would  give  the  creditor  a  riglit  to  prove  under  the  commission.  The  creditor 
should  also  release  the  assignees.  (Ferryman  v.  Steggal,  8  Bing.  369.)  In  ejectmeDt, 
the  plaintiff  attempted  to  impeach  tlie  deed  under  which  the  defendant  claimed,  m 
iraudulent  The  grantor  of  the  defendant,  afler  being  released  from  his  eovenanti  in 
the  deed,  was  held  a  competent  witness  for  the  defendant  to  support  the  deed.  (Jack* 
son,  ex  dem.  Mapes,  v.  Frost  8c  Haff,  6  John.  Rep.  136.  Bridge  v.  Eggleston,  14 
Mass.  Rep.  345.)  So  a  vendor  of  a  chattel  with  warranty  is  receivable,-on  bdng  rdew^ 
ed  by  the  vendee,  to  sujyport  the  title  of  the  latter.  (Vannorgfat  v.  Foreman,  1  Mart. 
Lou.  Rep.  N.  S.  d5S,  353,  4.)  So,  if  the  tenant  derive  title  under  k  grantor,  with  M 
•covenants,  though  not  as  his  immediate  grantee,  a  release  of  the  covenants  by  tlie  fen* 
ant  win  render  tlie  grantor  competent  for  him.  (Jackson,  ex  dem.  Bond,  y.  Root,  18 
John.  Rep.  60.)  A  bankrupt's  creditor  is  competent  for  the  assignees,  on  releasing 
the  estate,  in  consideration  that  one  of  the  assignees  undertakes  to  pay  him  his  debc 
(Sinclair  V.  Stevenson,  1  Garr.  8c  Payne,  383.)  The  endorsee  of  a  bill  of  exofaaoiga 
sued  two  defendants  (partners)  on  an  acceptance  by  one  of  them  in  the  name  of  the 
firm.  Previously  to  the  action,  the  partner  who  accepted  the  bUl  became  bankrupt, 
and  pleaded  his  certificate  in  bar,  on  which  the  plaintiff  entered  a  notte  prosequi  as  to 
him,  and  proceeded  to  trial  against  the  other.  Held  that  the  bankrupt,  having  rdeas* 
ed  his  interest  in  the  surplus  of  his  effects,  was  a  competent  witness  for  the  defendant, 
to  prove  the  circumstances  under  which  the  witness  accepted  the  bill.  This  deciakxi 
went  on  the  statute  49  Geo.  3,  c.  131,  si  8,  which  requires  the  sclent  partner  to 
prove  lus  claim  for  contribution,  as  a  debt  under  the  commission ;  so  that  the  certi- 
ficate bars  all  claim  for  contribution.  It  would  have  been  otherwise  before  the  statule. 
(Aflalo  V.  Fourdrinier,  3  Mo.  &  Payne,  743,  747,  8.  For  a  similar  statute  proYiaiMi 
in  the  N.  York  insolvent  laws,  vid.  3  R.  S.  33, 3,  §  33, 3.    On  the  above  English  ala^ 
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dte,  upon  a  release  similar  to  that  in  Ailalo  ▼.  Fourdrinier,  the  drawer  of  a  bill  accept^ 
ed  fbr  his  accommodatioD,  was  received  to  testify  against  the  endorsee,  in  favor  of  the 
aeoeptor.  (Ashton  v.  Longes,  1  Mood.  &  Malk.  127.)  .  In  an  action  between  the  owib* 
ers  of  adjoining  lands,  where  the  question  was  as  to  tlie  boundaries,  the  heir  of  the  grant- 
or>  under  whom  the  defendant  claimed,  on  being  released  by  him  from  all  claim  which 
he  Bught  have  against  the  heir,  on  account  of  the  covenants  contained  in  the  deed  of 
the  ancestor,  was  admitted  to  prove  the  boundaries.  (Bowman  v.  Whittemore,  1  Mass. 
Rep.  943.)  A  creditor  of  the  plaintiff,  to  whom  he  had  assigned  all  his  effects,  in  trust 
fi>r  creditors,  was  received  to  testify  for  the  plaintiff,  who  sued  for  part  of  those  effects, 
on  releasing  all  bis  interest  in  the  fund.  (Main  v.  Newson,  Anth.  N.  P.  Cas.  11,  13.) 
The  principal  not  sued  is,  on  being  released  by  the  surety,  a  competent  witness  fbr  the 
latter.  (Bank  of  Limestone  v.  Penick,  5  Monroe,  35,  37.)  And  see  Hunter  v.  Gate- 
wood,  id.  369,  that  without  such  release  he  would  not  be  competent.  One  of  two  joint 
and  several  makers  sued  on  a  promissory  note,  cannot,  by  releasing  his  co-maker,  not 
a  party,  make  him  a  competent  witness  for  the  defendant ;  for  a  verdict  fbr  the  defend- 
ant would  bar  an  action  against  the  witness,  who  would  oihenvise  be  liable  to  a  suit  on 
the  note.  (Pendleton  v.  Speed,  3  J.  J.  Marsh.  608.)  Soof  a  surety,  jointly  bound 
with  his  principal  in  a  bond.  (Wallace's  e.NVs  v.  Twyman,  3  J.  J.  Marsh.  460,  461.) 
Ab  endorser  of  a  promissory  note,  who  has  a  release  from  the  endorse.e,  is  a  competent 
witneiB  for  him,  in  an  action  agaiast  the  maker.  (Barnes  v.  Ball,  1  Mass.  Rep.  73.) 
Aad  this,  though  the  note  was  endorsed  with  the  understanding  that  the  endorser 
should  be  a  witness,  and  would  swear  to  a  new  promise,  on  the  part  of  the  maker. 
(Moose  T.  Viele,  4  Wend.  430.)  So  if  the  action  be  against  an  endorser.  (Talbot 
^  Ckurk»  8  Pick.  51.)  On  an  issue  to  try  the  right  of  {property  between  the  garnishee 
iA  a  firaga  attachmeint  and  the  attaching  creditors,  any  of  the  latter  are  not  competent 
wilftoaoco,  though  they  assign  or  release  their  claims ;  fur  the  record  will  still  be  evi« 
dnee  fiir  or  against  them,  in  any  actkm  growing  out  of  the  pioceeding.  (Forretier  v. 
Guerrineau's  creditors,  1  M'Cord,  804.)  In  assumpsit  for  work,  by  a  member  against 
the  deacons  of  a  shaker  sociefy,  certain  members  were  received  as  witnesses  for  the 
deieii4aiMa»  on  exchanging  releases,  cutting  off  all  claim  and  liability,  by  reason  of  the 
miit  (Waite  v.  Merrill»  4  Greenl.  1G3,  109,  10,  116.  Anderson  v.  Brock,  8  OreenL 
343)  S.  P.)  Where  S.,  as  the  agent  of  M.,  effects  an  insurance  on  his  account,  but 
nitliQut  any  auliiority  from  him ;  in  an  action  by  S.  against  the  insurer,  for  a  retnni  of 
posnium,  on  aoeount  of  the  voyage  having  never  been  undertaken ;  M.  having  been 
raletfed  by  S.  from  all  cdaim  for  tlie  premium,  is  a  competent  witness  for  him.  (Sieiih' 
back  v.  Rhiaelander,  S  John.  Gas.  369.)  Quere,  would  not  M.  be  competent  without 
a  release  ?  In  trespass  fbr  taking  and  impounding  tlie  beasts  of  the  plaintiff,  the  defeod- 
a«t  pnyyed  that  he  acted  as  the  agent  and  servant  of  G.,  on  whose  land  the  beasts  were 
ibucid,  and  aflar  executing  a  release  to  G.,  offe«ed  him  as  a  witness  to  piove  the  beaato 
were  taken  damage  feamnt*  Held^  that  he  was  admissible.  (Hasbrouck  v.  Lows,  8 
John.  Rep*  877.)  A  sheriff  waa  sued  for  the  misconduct  of  his  deputy  in  the  execuiku 
of  the  duties  of  his  office.  Being  released  by  the  sheriff,  he  was  offered  by  him  aa  a 
witnees,  and  held  admissible.  (Turner  v.  Austin,  16  Mass.  Rep.  181.)  Where  A. 
sold  goods  to  B.,  and  B.  sokl  the  same  goods  to  C,  on  the  same  terms  as  he  purchased, 
and  A.,  after  the  sale  to  C,  having  converted  the  goods,  C.  brought  trover  against  A., 
it iros  heki>  that  B.,  being  released  by  C»,  was  acompeteat  witness  ibr  Ua^  to-faove 
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the  sale  to  hiraself,  and  the  purchase  by  the  plaiiitifl*  from  him ;  and  Uiat  there  was  no 
principle  of  public  policy  which  would  prevent  a  witness  who  had  no  interest,  or  who 
was  rendered  disinterested  by  a  release,  fn)m  proving  a  contract  made  by .  himself. 
(Smith  V.  Rutherford,  2  Serg.  &  Rawle,  358.) 

If  the  release  be  offered  and  read  without  objection,  for  want  of  its  being  proved, 
this  is  a  waiver,  and  the  objection  cannot  be  raised,  on  motion  for  a  new  trial.  (Doei 
ex  dem.  Tatem,  v.  Payne,  4  Hawks,  64.) 


NOTE  aSS-'p.  133. 


Tn  an  action  by  executors,  a  paid  legatee  was  held  a  competent  witness  to  increase 
the  estate,  nothing  appearing  that  the  estate  was  insufficient  to  pay  its  debts.  (Clark 
V.  Gannon,  Ry.  &  Mood.  N.  P.  Rep.  31.) 


NOTE  259— p.  133. 


The  following  are  most  of  the  Americai^,  and  some  of  tl)e  late  English  cases,  which 
present  the  Various  m^ns  of  extinguishing  or  neutraliziiig  interest,  beside  rekaae  and 
payment : 

Cortes  V.  Billings,  1  John.  Cas.  370.  Hooper  v.  Royster,  1  Munf.  119.  In  an  ac- 
tion by  an  endorsee  against  one  endorser  of  a  foreign  bill  of  exchange,  the  person  who 
endorsed  to  the  defendant  is  not  made  competent  for  the  plaintiff  by  striking  his  name 
off  the  1st  and  3d  set,  the  Sd  being  alleged  to  have  been  lost;  lor  though  the  witness' 
name  be  thus  stricken  from  two  sets,  the  second  might  have  come  to  a  bona  fide  hdd- 
er,  who  could  not  be  afiected  by  the  plaintiff  *s  act  (Steinmets  v^  Currie,  1  OalL  909.) 
One  of  three  joint  plaintifis  having  assigned  all  his  interest  to  the  other  two,  who  de- 
posited costs  with  the  clerk,  covering  his  liability  in  this  respect,  he  was  received  as 
competent  for  them»  (Witlings  v.  Consequa,  1  Pet.  C.  C.  Rep.  301.)  A  guarantor 
of  a  debt  is  competent  to  prove  the  debt  against  the  principal,  on  a  surrender  ^the 
guaranty  with  permisnon  to  destroy  it  (Merchants'  Bank  v.  Spioer,  6  Wend.  443.) 
A  witness  incompetent  by  reason  of  an  implied  warranty  is  made  oompetent  by  a  dis- 
charge from  his  debts  under  the  insolvent  act.  (Murray  v.  Judah«  0  Cowen's  Rep. 
484.)  Where  it  did  not  appear  how  k>ng  the  defendant  in  an  ejectment  had  been  in 
possession  of  the  land  in  dispute,  a  lessee  of  the  plaintiff  under  an  old  lease,  who  had 
probably  been  out  of  possession  twenty  years  or  more,  and  against  whom  no  suit  had 
been  brought,  was  held,  in  the  absence  of  further  evidence  showing  liability  for  mesne 
profits,  not  to  be  incompetent  as  a  witness  fi>r  the  plaintiff,  on  the  ground  of  interest. 
(Unger  v.  Wiggins,  1  Rawle,  331.)  A  legatee  who  has  assigned  his  interest  to  an- 
other is  competent  to  prove  the  will,  though  the  consideration  of  the  assignment  be  a 
bond  for  a  given  sum,  payable  at  a  future  day.  (M'llroy  v,  Mllroy,  1  Rawle,  433.) 
In  trespass,  q.  c.  f. ;  pleas,  the  general  issue  and  several  justifications,  including  one 
that  the  premises  are  a  free  wharf  for  the  inhabitants  of  O.,  one  of  these  inhalutants  Sh 
incompetent  for  the  defendant ;  but  may  be  restored  on  the  defendant^  waiving  that 
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branch  of  the  delence.  (Prewitt  v.  Tilly,  1  Carr.  &  Payne,  146.)  The  assignee  of  a 
chose  in  aotiDn  (e.  g.  a  promissory  note)  is  competent  for  the  plaintiffj  if  before  trial  he 
parts  with  his  interest  to  a  third  person,  although  the  action  was  commenced  by  his  di* 
rectioo ;  notwithstanding  his  liability  as  assignee  for  costs  to  the  defendant.  (Soulden 
▼•  Van  Hensselaer,  9  Wend.  993.)  If  a  deed  be  attested  tiiroagh  mistake  or  fraud  by 
an  incompeteat  witness,  chancery  will  suppl/  the  defect,  and  establish  it  against  the 
grantor,  on  the  same  principle  that  it  supplies  the  defective  execution  of  a  power. 
(Smith  V.  Ghapman^  4  Conn.  Rep.  844.  Carter  v.  Champion,  8  Conn.  Rep.  549.) 
After  suit  brought  on  a  promise  made  to  A.  Sl  B.,  administrators  of  D.,  in  considera* 
tion  of  a  devastavit,  (the  release  of  two  judgments  due  to  D.'s  estate,)  A.  died,  and  hia 
son,  afler  having  asagned  all  his  interest  in  the  suit,  and  offered  to  pay  aH  costs,  was 
afieied  as  a  witness  fer  the  plaintiff;  yet  he  was  held  incompetent;  (or  his  father's  es- 
tate was  liable,  to  make  good  a  ahare  of  the  devastavit  (Kimball  v.  Kimball,  8  Rawlci 
489.)  One  for  whose  benefit  a  suit  is  commenced  is  not  rendered  an  admissible  mt- 
nesB  ibr  the  plaintiff,  by  an  assignment  of  his  interest,  on  the  tria^,  to  a  third  person,  and 
a  release  by  the  latter.  (Jarvis  v.  Baker's  admV,  8  Verm.  Rep.  445.)  Quere :  The 
assignment  was  said  to  be  defective.  See  Soulden  v.  Van  Rensselaer,  supra.  A  wit- 
ness for  the  lessor  of  the  plaintiff  said  he  had  once  had  an  assignment  from  the  lessor, 
but  had  given  it  up,  and  never  had  possession ;  yet  held  interested ;  for  that  would  not 
pass  away  his  interest  without  a  re-assignment.  (Doe,  ex  dem.  Scales,  v.  Bragg,  Ry. 
&  Mood.  N.  P.  Cas.  87.)  Where  the  witness  bad  once  been  liable  to  the  party,  for  lua 
misconduct  in  the  transaction  about  which  he  was  called  to  testify,  but  that  liability 
was  barred  by  the  statute  of  limitationi^  it  was  held  that  tliere  was  not  a  subsisting  in- 
terest sufficient  to  disqualify  the  witness.  (Ludlow  v.  Union  Insurance  Co.j  3  Serg. 
h  Rawie,  119 ;)  and  see  United  States  v.  Smith,  4  Day,  131.  An  attorney  who  palm- 
ed a  witness  upon  the  court  as  disinterested,  he  being  in  truth  interested  by  having  re- 
tained the  attorney,  and  agreed  to  pay  him,  was  held' discharged,  the  same  as  if  a  re- 
lease had  been  given ;  and  the  attorney  in  a  suit  for  his  fees  was  nonsuited.  (Wil- 
liams V.  Goodwin,  11  Moore,  342.)  A  witness  who,  by  informing  in  a  summary  pro- 
ceeding under  the  statute  for  suppressing  vice  and  immorally,  is  entitled  to  a  share  of 
the  penalty,  cannot  be  restored  to  competency  by  assigning  to  another ;  for  his  interest 
ia  not  asBJ^Ue.  (Commonwealth  v.  Haigesheimer,  1  Ashmead's  Rep.  418.)  Though 
a  claim  for  a  trespass  de  bonis  asportatis  has  been  held  assignable  for  a  like  purpose. 
(North  V-  Turner,  9  Serg.  &  Rawle,  244.)  So  a  policy  of  insurance,  (Steele  v.  Phoenix 
Ins.  Co.,  8  Binn.  Rep.  308,)  and  a  book  debt,  before  suit  brought  (Wistar  v.  Walker 
9  Browne's  Rep.  166.)  In  a  writ  of  entry  against  a  stranger,  by  a  mortgagee,  for  kind, 
the  mortgagor  of  the  land  was  received  as  competent  for  tlie  demandant,  on  the  latter 
releasing  so  much  of  the  debt  as  should  not  be  satisfied  by  the  land  mortgaged,  and 
covenanting  to  resort  to  the  kind  as  the  sole  fund  for  payment  (Howard  v.  Chad- 
bourne,  5  Greenl.  15.)  A  devisee  feme  covert  wlio  attested  the  will,  was  received  to 
prove  it,  on  assigning  with  her  husband  aD  their  interest  to  another,  and  taking  his  re- 
lease to  the  husband  of  aH  actions.  (Kerns  v.  Soxman,  16  Serg.  &  Rawle,  815.)  A 
witness  flwore  he  was  liable  for  the  costs ;  but  had  funds  in  his  hands  to  meet  the  de- 
mand. Held  competent  (Collins  v.  M'Crummen,  8  Mart  Lou.  Rep.  N.  S.  166, 
168,  9.)  And  see  ante,  note  117,  p.  180,  1.  If  a  party  interested  only  on  account 
of  coats,  depodite,  or  offer  to  deposits  with  the  clerk,  euch  sum  aa  shall  be  dh^cted  by 
Vol.  L*  84 
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the  court,  to  cover  the  costs,  tn  cane  he  shaU  be  decreed  to  pay  any^  he  is  stiU  ckaiiy 
interested.  (Meeker's  assignees  v.  Williamson,  8  Mart.  Lou»  Rep.  Ist  series,  965,  370.) 
An  English  judge  refused  to  put  off  a  trial,  to  enable  a  bankrupt  to  obtain  a  certifi- 
cate from  the  Lord  Chancellor,  in  order  to  make  the  bankrupt  a  witness,  thougti  all  the 
requisite  steps  had  been  taken  to  enable  him  to  do  it,  and  he  was  willing  to  release  ha 
surplus.  (Teonant  v.  Strachan,  4  Carr.  &  Payne,  31.  1  Mood,  ft^  Malk.  377,  S.  O.) 
See  Newton  v.  Higgijos,  post,  note  370. 


NOTE  260— p.  133. 


The  interest  of  the  witness,  in  order  to  disqualify  him,  must  exist  at  the  time  of  the 
exami&atioQ*  (Henry's  Lessee  v.  Morgan,  3  Binn*  497.  Ludk>w  v.  Union  Ins.  Co. 
S  Seig.  &r  Rawle,  1 19.)    And  see  ante,  note  357. 


NOTE  361— p.  133. 
So  a  release  by  a  devisee.    (Cook  v.  Grant,  16  Serg.  &  Rawle,  198.) 


NOTE  363^p.  134. 


In  an  action  of  assumpsit  against  A.  Sc  B.,  as  partners,  on  a  partnership  contract, 
A.,  who  was  not  found  or  served  witli  process,  was  offered  as  a  witness  in  favor  of  B., 
and  held  admissible,  after  having  been  released  by  B.,  on  the  ground  that  the  suit  W.v- 
ing  abated  as  to  him,  by  tlie  return  on  the  process  of''  no  inliabitant,''  he  was  no  lon^ 
ger  a  party  to  the  suit ;  and  as  to  his  interest,  that  was  hostile  to  the  party  calling 
liim ;  since  a  recovery  and  satisfaction  against  B.  would  bar  a  future  actbn  against  A., 
and  B.'s  release  would  protect  A.  from  any  claim  for  contribution.  (Leroy,  Bayard  & 
Co.  v.  Johnson,  3  Pet.  Rep.  186.) 

A  release  from  one  to  the  other  of  two  persons,  being  partners,  or  jointly  •liable  to 
the  payment  of  a  sum  of  money,  in  a  case  where  contribution  might  be  enforced  by 
one  against  the  other,  renders  the  released  party  a  competent  witness  for  the  releasor^ 
in  a  suit  against  him  alone,  by  the  creditor ;  although  without  such  release  the  witness 
would  be  directly  interested  in  the  event  of  the  suit.  (Bagley  v.  Osborne,  2  Wend. 
Rep.  537.)  The  same  doctrine  was  held  by  Washington,  J.  in  the  case  of  Willings  v. 
Consequa,  (1  Pet.  C.  C.  Rep.  306.)  The  decision  in  these  cases  rests  upon  tlie  prin- 
ciple, that  when  a  plaintiff  brings  his  action  at  law  against  a  part  of  several  parties 
jointly  liable,  and  fails  to  recover,  the  judgment  will  be  a  bar  to  any  future  action  brought 
by  him  against  any,  or  all  of  the  joint  debtors ;  and  if  he  recovers  agauist  a  part  of  the 
joint  debtors,  he  thereby  discharges  the  others  from  all  liability,  botli  at  law,  according 
to  the  doctrine  laid  down  in  Robertson  v.  Smilli,  18  John.  Rep.  456,  and  Gibbs  v.  Bry- 
ant, 1  Pick.  Rep.  118,  and  in  equity,  as  held  by  Kent,  chancellor,  in  Penny  v.  Martin, 
4  Jolm.  Ch.  Rep.  566,  contrary  to  the  English  case,  cited  in  the  text,  and  also  at  page 
eO,  note  (3,)  (4,)  by  which  it  was  held,  tliat  although  the  remedy  at  law  was  gone,  yet 
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the  idaintiff  might,  by  hill  io  equity,  enforce  his  dalm  against  the  parties  not  sued,  ki 
case  the  defendant,  against  whom  judgment  was  recovered,  should  die  or  become  in- 
solvent See  also  Sheehy  v.  Mandeville,  6  Cranch,  953,  ^i^re  it  was  held  that  a  re- 
covery against  one  of  two  joint  makers  of  a  note  does  not  discharge  the  other.  See 
Pendleton  v.  Speed,  and  Wallace's  ex'rs  v.  T wyman,  stated  ante,  note  357 ;  also  Dukfs 
V.  Pownall,  stated  ante,  in  the  same  note ;  also  Waite  v.  Merrill,  and  Anderson  v» 
Brock,  stated  in  the  same  note. 

In  assumpsit  against  one  of  several  makers  of  a  pronnasory  note,  the  others  were 
held  competent  for  him,  on  being  released  from  all  contribution.  (Carleton  v.  Whitch- 
er,  3  N.  H.  Eep.  196.) 

In  Louisiana  an  action  was  brought  by  pattners  in  their  own  names  ibr  a  demand 
which  their  former  partner  had  sold  to  them  in  this  way ;  on  retiring  from  the  firm,  he 
assigned  to  them  all  claims  *'  which  are  or  may  be  owing  to  Hie  firm.'-  He  was  hek} 
a  competent  witness  for  the  finn ;  this  assignment  not  amounting  to  a  warranty  of  the 
claim.    (Merriam  v.  Worsbam,  4  Mart  Lou.  Rep.  N.  S.  198.) 


NOTE  263— p.  134. 


A  present  right,  &ough  to  take  effect  infuturOi  may  be  presently  released.  (Co. 
JLitt  S65,  a.)  Thus  where  the  wiife's  administrator  sued  for  money  due  to  her  in  her 
life  time,  her  husband  was  received  to  testify  for  the  plaintiff,  on  his  releasing  his  con- 
tiogeot  interest  in  his. wife's  estate,  to  her  adnuDstrator.  A  release  in  these  woids, 
"  AUhis  right,  &a  to  any  sum  or  sums  of  money  which  might  be  recovered  in  the  said 
cause,"  was  held  sufficient    (Woods  v.  Williams,  9  John.  Rep.  133.) 

But  eases  may  arise  where  a  release  would  be  unavailable.  Thus  one  claiming 
common  of  fishery  as  an  inhabitant  of  S.,  cannot,  by  a  release  to  the  other  inhabitants, 
and  to  the  plaintiff,  be  rendered  a  competent  witness  ibr  another  inhabitant  to  main- 
tain the  common  right  (Jacobson  v.  Fountain,  2  John.  Rep.  170.)  See  Abby  v. 
Goodrich,  3  Dayj  433. 

In  assumpsit  against  R.  and  otheis^  one^.  was  offered  as  a  witness  for  the  plaintiff; 
hot  objected  to  because  he  was  liable  to  the  plaintiff  jointly  with  R.  for  one  item  of  the 
plaintiff's  claim.  The  plaintiff  thereupon  released  B.-  fi^m  all«laims  of  the  plaintiff 
against  B.  abne,  or  in  conjunction  with  R. ;  but  excepted  his  claim  against  B.  and  the 
o^er  defendants.  The  release  was  Mden  sufficient ;  for  it  turned  the  witness'  inter- 
est in  favor  of  the  defendants.  (Bulkley  v.  Dayton,  14  John.  Rep.  387.)  But  a  re- 
lease by  a  tenant  in  possession  to  his  landlord,  of  all  his  (the  tenant's)  interest^  still 
leaves  him  interested  to  support  his  possession ;  and  he  cannot  therefore  testify  for  his 
landlord.    (Vincent  v.  Huff's  lessee,  4  Serg.  &  Rawle,  298.) 

On  an  information  for  a  sdsure  of  goods  under  the  revenue  laws,  the  informer  being 
entitled  to^  moiety,  and  also  liable  for  costs,  is  of  course  not  made  competent  by  a  re- 
lease of  his  right    (Rapp  v.  Le  Blanc,  1  DalL  63.) 

A  release,  to  be  effectual,  must  be  directly  fit>m  tlie  person  to  whom  the  witness  or 
party  is  liable.  Thus,  where  the  action  was  on  a  limit  bond,  and  brought  against  one 
of  two  joint  debtors  and  his  surety  in  the  bond,  for  his  (one  of  tlie  co-debtor's)  escape 
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from  execution  issued  on  a  judgment  against  him  and  his  co-debtor.  Held,  that  the 
other  co-debtor,  ofieied  by  the  defendants  as  a  witness,  could  not  be  released  by  the 
surety,  but  that  the  release  must  be  from  the  principal,  (the  co-debtor  sued.)  (Ran- 
som V.  Keyes,  9  Cowen's  Rep.  138.)  So  a  distributee,  to  make  himself  competent  for 
the  surviving  i)artner  of  tiie  intestate,  must  release  directly  to  the  administrator,  not  to 
the  surviving  partner.    (Allen  v.  Blanchard,  O-Cowen's  Rep.  681.) 

One  release  to  two  joint  acceptors  of  a  bill,  releasing  both  jointly,  is  suffiden  t  (Uex 
T.  Bayley,  1  Carr.  &  Payne,  4^5.) 

In  trover  for  a  barge,  the  plaintiff  claimed  it  under  purchase  from  Buckman,  and 
proved  the  purcliase  and  payment  The  defendants  claimed  that  Buckman  bad  before 
sold  to  Wilson,  of  whom  they  purchased;  and  ofllered  Buckman  as  a  witness.  On 
objection,  it  wad  d<nibted  whether  any  release  were  necessary ;  but  if  it  were,  a  release 
being  produced  from  Wilson  to  Buckman,  was  held  sufficient  The  court  said  no 
release  from  the  defendants  would  avail  any  thing ;  for  they  had  no  remedy  against 
Buckman ;  but  only  against  Wilson.    (Radbum  v.  Morris,  1  Mo.  &  Payne,  648.) 

To  make  a  distributee  a  competent  witness  for  the  administrator,  a  release  oiaUde^ 
manda  from  the  beginning  of  the  world  vp  to  the  time  of  giving  the  releatCy  is  insuffi- 
cient, for  this  will  not  touch  the  fruit  of  the  present  action,  which  is  not  tiie  subject  of 
a  demand  till  recovered.    (Mathews  v.  Smith,  3  Younge  &  Jervis,  436.) 

A  member  of  a  corporation  having  a  common  fund,  is  not  a  witness  to  sustain  its 
interest,  though  he  release  all  interest  in  the  subject  of  the  suit ;  for  he  may^  notwith- 
standing the  release,  avail  himself  of  the  sum  when  paid  in  as  a  part  of  t!)e  fund.  (Doe^ 
ex  dem.  Mayor  and  Burgesses  of  Stafford  v.  Tooth,  9  Younge  &  Jervis,  19.) 

It  behoves  the  pLaintifT  releasing  a  witness,  that  he  do  not  aflfect  or  dischai^  his 
cause  of  action.  That  may  sometimes  be,  in  which  case  the  defendant  may  avail  him^ 
self  of  it,  to  reduce  damages,  or  by  plea  puis  darrein  continuance.  One  of  these  conse- 
quences was  insisted  upon  against  a  landlord,  who  had  sued  the  sheriff  for  r^noving 
goods  of  the  tenant  without  payment  of  rent  The  landlord  released  the  tenant  in  or- 
der to  make  him  a  competent  witness,  when  tlie  sheriff  insisted  that  the  claim  against 
him  was  thereby  discharged ;  that  he  might  plead  the  release ;  or,  at  least,  the  plains 
tiff  could  recover  no  more  than  nominal  damages.  The  conclusion  was  not  denied ; 
but  it  was  held  that  a  release  to.  the  tenant  did  not  touch  the  cause  of  action  against 
the  sheriff,  which  was  now  independent  of  the  claim  against  the  tenant  (Thui^pood 
▼.  Richardson,  4  Carr.  &  Payne,  481.) 


NOTE  364— p.  134. 


Where  a  witness  was  objected  to  by  the  defendant,  as  having  given  a  writtennguai^ 
anty  of  the  debt  to  the  plaintiff,  tlie  counsel  of  the  latter  delivered  up  the  guaranty  to 
the  witness  with  authority  to  destroy  it  Held,  that  the  relation  of  counsel  and  the 
possession  of  the  guaranty,  warranted  the  presumption  that  he  had  authority  from  lus 
client  so  to  deliver.    (Merchants'  Bank  v.  Spicer,  6  Wend.  443.) 


■^ 
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The  select  men  of  a  town  cannot,  without  a  vote  of  the  town  for  that  purpose,  tc- 
lease  a  witDesa,  so  aa  to  make  him  competent.  Neither  can  that  be  done  by  an  agent 
appointed  to  defend  the  suit,  by  virtue  of  his  general  powers  aa  agent.  (Angel  v.  Pow- 
nal,  S  Verm.  Bep.  461.) 


NOTE  365— p.  134. 


So  a  release  by  one  of  several  partners.  (Bulkley  v.  Dayton,  14  John.  Rep.  887.) 
Or  from  one  of  two  coach  proprietors,  sued  for  negligence,  to  the  person  employed  as 
guard  to  the  coach.  (Whitamore  v.  Waterhouse,  4  Carr.  &  Payne,  383.)  A  release 
by  one  of  two  ship  owners  suing  for  an  injury  done  to  their  ship,  which  the  defendant 
imputes  to  the  neglect  of  t^ieir  master,  will  render  the  latter  a  competent  witness  for 
the  i^aintifEB ;  for  their  action  against  the  master  would  be  joint  for  the  negligence, 
which  one  of  the  two  might  release.    (Hockless  v.  Mitchell,  4  Esp.  Rep.  86.) 


NOTE  ^6t-p.  134. 


Willings  V.  Consequa,  1  Pet.  C.  C.  Rep.  301.    One  release  to  two  joint  acceptors 
of  a  billy  releasing  both  Jointly,  is  sufficient.    (Rex  v.  Bayley,  1  Carr.  &  Payne,  435.) 


NOTE  267— p.  135. 


See  Rex  v.  Pigeon,  1  Carr.  <t  Payne,  98.  The  necessity  of  a  release  in  this  and 
the  like  cases,  ia  now  done  away  by  the  statute,  9  G.  4,  c.  9S,  §  3,  by  which  the  party 
whose  name  is  forged  is  made  a  competent  witness  in  prosecutions  for  forgery,  without 
a  release. 


NOTE  368— p.  136, 


The  widow  of  a  grantor  of  land  with  warranty,  was  released  generally  by  the  de- 
fendant, (the  grantee,)  and  especially  from  all  claims  by  reason  of  her  being  a  grantor 
hi  the  deed  from  her  husband.  The  objection  being  still  persisted  in,  on  the  ground 
that  her  interest  consisted  in  a  claim  to  a  residuary  share  in  her  husband's  personal  es- 
tate, the  defendant  proved  that  her  husband  died  insolvent  Held,  that  she  was  eom- 
petenti    (Jackson,  ex  dem.  Howell,  v.  Delancey,  4  Cowen's  Rep.  437.) 

Where,  in  an  action  by  an  administrator,  the  heir  released  to  him  all  his  interest 
in  the  action,  and  there  was  no  evidence  that  the  intestate  lefl  any  real  estate,  which 
might  be  relieved  &om  tlie  claims  of  creditors,  by  a  recovery  in  the  action,  the  hdr 
was  bdd  to  be  a  competent  witness  for  the  administrator.  (Boynton  v.  Turner,  13 
Mass.  Rep.  391.) 
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A  bankrupt  or  insolvent  debtor,  who  has  been  discharged  from  his  debts,  and  has  re- 
leased his  claim  to  the  surplus  of  his  estate,  is  a  competent  witness  for  his  assignees. 
( Jaques  v.  Marquand,  6  Cowen's  Rep.  497.) 

In  an  action  by  a  surviving  partner  for  a  debt  due  the  firm,  a  refease  from  the 
widow  of  the  deceased  partner  will  not  render  her  a  competent  witness  for  the  plain- 
tiff, for  he  (the  survivor)  is  liable  to  the  personal  representatives  of  the  deceased  part- 
ner for  a  share  of  the  sum  recoyered,  and  not  to  the  widow,  whose  claim  for  her  dis- 
tributive share  of  her  husband's  estate  is  against  the  personal  representatives,  and  not 
against  the  {^aintiff.  (Allen  v.  Blanchard,  9  Cowen's  Rep.  631.)  Another  reason  is, 
that  if  the  plaintiff  fails  in  the  action,  the  estate  is  liable  to  contribution  to  the  costs, 
the  payment  of  which  would  diminish  the  widow's  share.  This  interest  is  not  reached 
by  her  release. 


NOTE  269— p.  136. 


Where  the  defence  to  an  action  of  trespass  was,  that  the  ioeu$  had  been  used  by  all 
the  inhabitants  of  Staten  Island  as  a  free  and  common  fishery,  it  was  held  that  an  in- 
habitant of  Staten  Island  was  not  competent  to  prove  the  right  of  common,  and  that  a 
release  of  his  right,  offered  by  the  witness,  did  not  remove  the  objection,  since  it  could 
pass  BO  right  to  the  plaintiff,  nor  extinguish  any  interest  which  the  witness  had.  The 
right  belonged  to  the  witness,  not  in  his  individual  capacity,  but  as  an  inhabitant  of 
Staten  Island.  And  althoiigh  the  witness  might  bind  himself  by  covenant  not  to  exer- 
cise the  right,  he  could  not  assign  or  release  it,  as  it  was  local  and  peraonaL  (Jaoob- 
fion  V.  Fountain,  2  John.  Rep.  170.) 

A  stockholder  in  a  bank,  who,  on  being  called  as  a  witness  and  objected  to  as  being  a 
stockholder,  assigned  his  stock,  was  held  to  be  a  competent  witness  for  the  bimk, 
though  the  bank  charter  6ontamed  a  provision  that  no  transfer  of  stock  shouki  be  valid 
until  it  was  re^tered  in  a  book  to  be  kept  by  the  bank  for  that  purpose,  and  ail  debts 
due  from  the  assignor  to  the  i>ank  were  paid ;  and  tliough  the  transfer  had  not  been 
registered,  nor  any  evidence  given  that  the  assignor  had  paid,  or  was  not  indebted  to 
the  bank,  the  transfer  was  held  valid  as  between  the  assignor  and  assignee,  the  above 
mentioned  provision  being  intended  solely  for  the  protection  of  the  bank.  (Bank  of 
Utica  V.  Smalley,  2  Cowen's  Rep.  770.) 


NOTE  270— p.  136. 


The  defendant  may  avail  himself  of  the  testimony  of  his  ball,  by  snbstitutiiig  and 
justifying  new  bail  instanter  at  the  circuit  This  is  a  matter  of  right  which  canilot  be 
denied  by  the  court  (Leggett  v.  Boyd,  8  Wend.  Rep.  876.)  And  the  right  extends 
to  the  case  of  a  surety  for  the  party  on  appeal  firom  an  inferior  court  (Tompkins  v. 
Curtis,  3  Cowen's  Rep.  251.  M'CuUock  v.  Tyson,  2  Hawks,  886.)  And  of  securi* 
ty  to  procure  an  adjournment  or  postponement  of  the  trial  in  a  justice's  court  in  the 
state  of  New-York.    (Irwin  v.  Cargell,  8  Johns.  Rep.  407.) 
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The  undertaking  of  a  surety  for  costs  upon  the  record  may  be  stricken  out,  and  A 
new  and  sufficient  surety,  in  the  discretion  of  the  court,  substituted,  to  make  the  first 
surety,  a  witness  for  the  plaintiff.  (Stimmel  v.  Underwood,  3  Gill  &  John.  283*  But- 
ler V.  De  Hart,  1  Mart  Lou.  Rep.  N.  S.  184,  185, 6.) 

In  South  Carolina,  it  was  held  that  tlie  circuit  judge  had  no  power  to  allow  a  sub- 
stitution of  new  bail  on  the  trial,  so  as  to  Festore  the  competency  of  the  first  bail.  The 
plaintiff  might  have  released,  or  the  bail  might  have  surrendered  tlie  principal ;  and 
Ibis  would  make  him  competent.  (Grey  v.  Young,  1  Harper,  38,  40.)  Or  bail  may 
be  substituted  at  bar  on  motion.  (Anon.  Sty.  885.)  It  was  held,  we  have  seen,  in 
Leggett  v.  Boyd,  (S  Wend.  376,)  that  the  bail  may  be  discharged  at  the  circuit.  This 
supposes  a  full  power  in  the  circuit  judge  to  receive  new  bail  and  order  an  exonereteur 
to  be  entered  on  the  original  bail  piecea  without  any  surrender,  though  a  doubt  of  thia 
18  expressed  in  13  John.  Rep.  126 ;  otherwise  the  decision  in  that  case  would  be  nuga- 
tory. Indeed,  this  power  of  a  circuit  judge  has  recently  been  recognized  in  England. 
On.  depositing  a  sum  of  money  sufficient  to  cover  all  the  plaintiff's  claims,  Lord  Tent^> 
den  made  an  order  for  striking  the  witness'  name  from  the  bail  piece ;  and  it  was  said 
that  Lord  C.  J.  Best  had  done  tlie  same  thing  before.  (Bailey  v.  Hole,  3  Carr.  &. 
Payne,  560.)  It  seems  by  the  report  of  the  same  case  in  anotlier  book,  that  the  9um 
deposited  was  equal  to  the  sum  sworn  to  aiid  costs.  (Bailie  v.  Hole,  I  Mood.  &  Malk. 
289.)  Auditors  do  not.  possess  the  power  to  discharge  bail ;  and  it  is  no  objectioa 
that  they  refuse  to  give  time  to  move  the  court  (Newton  v.  Higgins,  2  Verm.  Rep. 
366.)    And  see  Talbot  v.  Clark  and  other  cases,  anie,  note  267,  and  Tennant  v.  Stra- 

chan,  ante,  note  259. 

l»  aa  actioo  of  awump8it»  the  plaintiff's  attorney  waft  called  as  a  witness  and  object- 
ed to  by  the  deiendant,  for  the  reason  thai  the  pleintifl^  being  a  nonrreeident,  and  no  «^ 
curity  for  costs  having  been  filed  in  pursuance  of  the  14th  rule  of  January  term,  1799,  he 
was  therefore  liable  for  costs.  A  band  was  then  drawn  and  executed  by  three  petsons, 
conAitioned  to  pay  costs  to  the  defendant  in  case  the  plaintiff  should  fail  in  the  action ; 
the  bond  was  tendered  to  tlie  dcibndaiu's  counsel,  who  admitted  the  sufficiency  of  the 
security,  but  refused  to  receive  it.  Hold,  tliat  the  deiendant  having  admitted  the.  sui^ 
ficiency  of  the  sureties,  tlie  competency  of  the  attorney  was  restored.  (Bnuodigee  ▼• 
HaJe»  13  John.  Rep.  Idd. 

The  witBea»  is  now  by  stpitute  rendered  oompetept  in  New- York  in  such  a>ca6e  by 
fifing  security  and  the  sureties  jusiiiyiug,  if  excq>ted  to,  and-giving  notice  to  the  de- 
feodant*    (2  R.  S.  6ai,  §  8.) 

So  if  tlift  attorney  be  indemnified,  and  fully  secured  ibr  the  oosts^  he  is  con^tenl  for 
his  dient    <Glia£fee  v.  Thomas,  7  Oowen's  Rep.  958.) 

A  surety  in  a  replevin  bond  on  a  Kentucky  replevin  upon  a  fi.fa,  is  notx^ompeteni  fiur 
his  principal  on  a  bill  filed  by  him  to  avoid  the  original  judgment,  even  though  the 
pdneipal  has  paid  in  the  whole  money  recovered  l^  the  judgment  to  a  receiver  ap-* 
pointed  by  the  court,  in  order  that  it  mig^it  abide  tlie  decree.  To  make  him  compe- 
tent, h#  must  be  abspiutely  released)  which  is  not  the  ef&ct  of  the  payment  (Wal- 
lace's ex'rs  V.  Twyman^'d  J[.  J.  Maj»h,.46l.  And  see  Collett  v«  Wyky's  heics,  $ 
Bibb,  467.) 
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NOTE  271— p.  137. 

Per  Thompson,  J.  in  Jacobson  v.  Fountain,  2  John.  Rep.  1 76,  S.  P.  Per  Washing- 
ton, J.  m  Willings  v.  Consequa,  1  Pet.  C.  C.  Rep.  306,  S.  P. 

Accordin^y,  the  wife  of  a  legatee  was  received  to  prove  tlie  wil],  on  the  release  of 
the  husband  being  executed,  though  not  received  by  the  personal  representatives. 
(Brayfield  v.  Brayfield,  3  Har.  &  John.  208.)  And  see  per  Tilghman,  C.  J.  in  Lud- 
low v.  Union  Ins.  Co.,  3  Serg.  Rawle,  119, 133.    See  also  Bent  v.  Baker,  3  T.  R.  $7. 


NOTE  27a— p.  137. 


See  Norris'  Peake,  234. 

It  is  proper  to  remark,  on  concluding  this  head  of  restoring  competency  by  the  acts 
of  the  parties  and  witnesses,  that  the  court  are  en  tided  to  be  satisfied  that  all  tlie  steps 
taken  are  in  good  faith,  being  honestly  intended  to  divest  the  witness  of  all  interest,  and 
not  collusive  or  merely  colorable.  This  may  be  fully  gathered  from  what  Tilgham, 
C.  J.  and  Yeates,  J.  said  in  Steele  v.  Phoenix  Ins.  Comp.,  3  Binn.  313,  316,  317. 


NOTE  273— p.  13^. 

The  rule,  as  laid  dowti  in  Barlow  v.  Vowell  and  Bent  v.  Baker,  that  where  a  pereoa 
makes  himself  a  party  in  interest,  after  a  plaintiff  or  defendant  has  an  interest  in  his  tea- 
timony,  he  shall  not  by  so  doing  deprive  the  party  of  the  benefit  o£  his  testimony,  ha9 
been  recognized  as  sound  law  in  the  states  of  New-York,  Maine,  Kentucky,  and  in 
the  circuit  court  of  the  United  States  sitting  for  the  district  of  Tennessee,  in  1812,  and 
with  some  modification  in  Connecticut  and  Pennsylvania.  Thus,  in  an  action  of  eject- 
ment, the  lessors  of  the  plaintifi"  claimed  as  heirs  of  N.  W.,  who  died  seised  of  the  prem- 
ises in  question.  The  defendant  ofiered  in  evidence  a  will  of  N.  W.,  by  which  the 
whole  of  the  testator's  estate  was  devised  to  £.  W.  The  plaintifi*  then  offered  a  wit- 
ness to  prove,  that  at  the  time  of  executing  the  will  the  testator  was  non  eompoM^  or 
that  the  will  had  been  obtained  by  un&ir  practices,  to  which  the  defendant  objected 
that  the  witness  had  acquired  an  interest  in  the  premises,  under  the  devisee  \  but  be 
was  hekl  to  be  competent.  Kent,  J.  said,  that  **  tlie  interest,  in  order  to  exclude  the 
witness,  must  not  have  arisen  afler  the  feet  to  which  he  is  called  to  testify  "happened, 
and  by  his  own  act,  without  the  interference  or  consent  of  the  party  by  whom  he  is 
called ;  because,  in  that  case,  it  would  be  in  the  power  of  the  witness,  and  even  of  the 
adverse  party,  to  deprive  the  person  wanting  his  testimony  of  the  benefit  <^  it."  (Jack- 
son, ex  dem.  WoodhuU,  v.  Rumsey,  3  John.  Gas.  234.) 

So,  where  a  witness  oflfered  by  the  plantiff,  had  an  actk>n  then  pending  against  the 
defendants,  and  in  which  the  parties  had  filed  an  agreement  that  that  action  should 
abide  the  event  of  the  present  suit.  The  defendant  objected  to  the  competency  of  the 
witness  on  the  ground  of  his  interest,  arising  out  of  this  agreement  The  objection 
was  overruled  by  the  judge,  and  a  verdict  beingHaken/or  the  plaintiff,  subject  to  the 
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opinion  of  the  court,  it  was  decided  that  the  witness  was  competent,  his  interest 
having  arisen  subeequentiy  .to  the  happening,  of  the  facts  which  he  was  called  to 
prove^and  more  particularly  as  his  interest  wiis  created  by  the  act  of  the  party  object- 
ingto  his  competency.    (Buigess  v.  Lane  et  al.  3  GreenL  Rep.  165.) 

So  in  an  action  of  detinue,  to  recover  a  slave,  which  the  defendant  had  purchased 
Bt  a  sheriff's  sale,  it  aj^ared  that  a  witness  introduced  by  the  plaintiff's,  had,  after 
the  event  which  he  was  called  to  prove,  and  at  the  request  of  the  defendant,  become 
his  surety  to  the  sheriff  for  the  price  of  die  slave.  It  was  contended  by  the  defendant^ 
that  if  the  jriaintifis  should  succeed  in  this  action,  and  establish  their  right  of  prop- 
erty to  the  slave,  he  (the  defendant)  and  tlie  witness  would  be  discharged  from  their 
obligation  for  the  purchase  money  at  the  sheriff's  sale,  and  consequently  the  witness 
was  directly  interested  in  the  success  of  the  plaintiff.  But  the  court  said,  that  any 
objection  to  the  competency  of  tlie  witness,  on  account  of  that  obligation,  came  with 
a  very  ill  grace  from  the  defendant,  and  should  not  exclude  the  evidence ;  for  the  right 
of  property  asserted  by  the  plaintifis,  not  only  originated  before  the  execution  of  the 
obligation,  but  the  c^Iigation  was  executed  by  the  witness  through. the  procurement  of 
the  defendant,  and  without  any  participation  of  the  plaintifi& ;  and  if,  after  the  event 
which  he  is  called  to  prove,  the  witness  becomes  interested  by  his  own  act  and  with* 
out  the  interierence  of  the  party  by  whom  he  is  called,  such  subsequent  interest  will 
not  render  him  incompetent  And  the  reason  is  etiti  stronger  where  the  interest  of 
the  witness  (as  in  this  case)  is  occasioned  by  the  procurement  of  the  party  objecting 
to  his  competency.    (Baylor  v.  Smither's  heirs,  1  Litt  105, 107.) 

So  on  tlie  trial  of  an  ejectment  the  plaintiflEb  produced  one  Donelson  to  prove 
their  beginning  comer.  Donelson  objected  to  being  sworn,  upon  tlie  ground  that  he 
was  interested.  It  appeared  that  he  was  the  locator  and  surveyor  of  the  land  claimed 
by  the  plainti^;  and  that  long  afler  the  location  and  survey,  he  purchased  of  the  de- 
^ndant  a  part  of  the  land  in  controversy,  but  before  the  conunencement  of  the  suit 
The  question  was,  whether  under  these  circumstances  the  witness  should  be  eomptt-^ 
Ud  to  give  testimony  i  and,  ly  the  courts  "  I  am  perfectly  satisfied  that  the  witness 
should  be  compelled  to  testify.  There  can  be  no  doubt  that  the  rule"  (that  where 
the  interest  of  the  witness  arises  by  his  own  act,  afler  the  event  which  he  is  called  to 
prove,  it  will  notdisqualify  him,)  ^'  is  supported  by  the  principles  of  justice,  and  a  train 
of  well  settled  adjudications  has  put  the  matter  to  rest.  The  witness  is  coerced,  be- 
cause, as  there  was  once  a  period  when  the  pkuntifis  had  a  right  to  the  benefit  of  his 
tesdmony,  the  witness  shall  not  be  permitted  by  his  own  act,  or  the  act  of  the  party 
against  whom  bets  called,  to  deprive  him  of  that  right  The  rule  is,  however,  dLflfer- 
ent,  where  the  interest  is  occasioned  by  the  act  of  the  law,  or  tlie  party  who  requires 
the  benefit  of  the  testimony.  But  where  it  arises,  as  before  remarked,  by  the  act  of 
the  witness,  it  is  a  wrong  in  the  witness,  of  which,  from  a  well  known  rule  of  law, 
he  shall  not  take  advantage.  (Tatum's  ^rs  v.  Loflon  &  Anderson^  1  Qodce,  115, 
decided  in  the  circuit  court  of  the  United  States,  for  the  7th  circuit,  in  1813,  in  Ten- 
nessee.) 

The  same  doctrine  was  hekl  by  the  superior  court  of  Connecticut,  in  1 796«  On  the 
trial  of  a  cause,  it  appeared  that  a  witness  called  by  the  defendant  was  the  surety  of 
the  plaintiffii  (they  being  non-residents)  for  the  prosecution  of  the  suit  The  witness 
objected  to  being  awom,  claiming  h  as  a  matter  of  right  that  he  was  not  compeUaUe 
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NOTE  «76— p.  14a 

Per  Roane,  J.  in  Clay  v.  Wiltiams,  3  Munf.  132,  S.  Yordan  v.  Hess,  13  John.  Rep. 
493.  An  attotney,  who  knows  nothing  in  respect  to  a  former  trial,  except  what  was 
imparted  to  him  in  professional  confidence,  will  not  be  allowed  to  disclose  such  knowl- 
edge on  a  subsequent  trial  of  that  or  any  other  cause,  though  he  offer  to  do  so.  (Fran- 
cis &  Jones'  case,  before  Radclifif,  mayor,  1  C.  H.  Rec.  131.)  But  under  the  stat- 
ute of  New-York,  to  prevent  attomies,  Sec.  from  buying  choscs  in  action  for  the  pur- 
pose of  prosecution,  the  plaintiff  and  his  attorney  and  counsel,  and  every  other  person 
who  may  be  interested  in  the  recovery,  are  compeUable  to  testify  as  to  the  fact  whether 
the  demand,  on  which  the  suit  is  brought,  has  been  bought  and  sold  contrary  to  law. 
(3  N.  Y.  R.  S.  398,  §  76.) 


NOTE  377— p.  141. 


But  whether,  where  the  attorney  is  retained  by  two  persons,  he  can  be  absolved  by 
one,  so  as  to  disclose  information  to  the  prejudice  of  the  other?  Qusere.  (Devoy's 
lessee  v.  Burke,  3  Fox  &  Smith,  191.)  This  privilege  is  personal  to  the  client,  and  if 
he  consent,  it  does  not  lie  with  a  third  person  to  object.  (Merle  v.  Moore,  3  Carr.  & 
Payne,  375,  S.  C.  cited  in  the  text  from  Ry.  &  Mood.)  The  subject  of  waiver  was 
much  discussed  in  the  case  before  the  house  of  lords  concerning  the  abuses  in  Green- 
wich Hospital,  and  in  three  instances,  the  clients,  after  objection  by  their  former  coun- 
sel, were  allowed  to  waive  their  privilege.  (Howell's  State  Trials,  voL  31,  pp.  S41,  858, 
409,  and  see  note  to  Merle  v.  More,  Ry.  &  Mood.  391.)  The  consent  of  one  who  acted 
as  counsel  with  the  attorney  on  a  former  cause,  where  the  attorney  obtained  his  knowl- 
edge, without  the  client's  concent,  will  not  warrant  tlie  attorney's  disclosing  such 
knowledge  as  a  witaess..    (Francis  and  Jones',  case,  1  C.  H.  Rec.  131.) 


NOTE  378— p.  143. 


But  an  attcHney  was  compelled  to  testify  as  to  the  person  who  retained  him  in  the 
cause,  in  order  to  let  in  the  confessions  of  the  real  party  as  evidence.  (Levy  v.  Pope, 
1  Mood.  &  Malk.  410.)  But  see  Chirac  v.  Reinicker,  1 1  Wheat.  380,  stated  post,  note 
388,  contra.    See  post,  notes  379, 387  &  388. 


NOTE  379— p.  148. 

Where  it  appeared  that  a  paper  had  been  delivered  to  a  counsel  by  his  client,  with 
instructions  not  to  make  use  of  it  in  court,  it  was  held  that  he  was  not  bound  to  pro- 
duce it  in  evidence  in  another  cause,  in  which  he  was  also  counsel  (Lynde  v.  Judd, 
3  Day,  499.)    Much  less  is  he  bound  to  produce  it  in  the  action  depending,  or  to  tai- 
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tify  to  its  contents.  (Dale  v.  Livingston,  4  Wend,  668.)  An  attorney  or  counsellor 
18  not  obliged  to  produce  a  paper  entrusted  to  him  by  his  client,  in  order  that  the  grand 
juTy  may  inspect  it  on  a  charge  of  forgery  against  the  client.  (Anon.  8  Mass.  Rep. 
S70.    State  v.  Squires,  1  Tyl.  Rep.  147.) 

An  attorney  retained  to  obtain  an  insolvent's  discharge,  and  coming  to  the  posses* 
sion  of  a  receipt  under  the  retainer,  was  held  witliin  the  rule  stated  in  the  text.  (Par- 
ker V.  Yates,  12  Moore,  521.) 

An  attorney  having  been  entrusted  with  certain  papers  by  his  client,  which,  afler  the . 
termination  of  the  suit,  were  left  witii  the  attorney  by  his  client  for  the  benefit  of  a  par- 
ty to  another  cause  for  whom  he  was  also  attorney,  it  was  held  that  he  was  not  bound 
to  produce  than  in  evidence.  (Jackson,  ex  dem.  King,  v.  Burtis,  14  John.  Rep.  S91.) 
But  ao  attorney  or  counsel  may  be  compelled  to  testify  whether  a  deed  or  other  instru- 
ment was  delivered  to  him  by  his  client,  or  is  in  his  possession  or  not,  and  whether  it  is 
in  court,  so  as  to  enable  the  adverse  party,  on  his  refusing  to  produce  it  afler  notice 
ibr  that  purpose,  to  give  parol  evidence  of  its  contents.  (Eicke  v.  Nokes,  1  Mood.,  & 
Malk.  804.  Bevan  v.  Waters,  id.  235.  Brandt  v.  Klein,  17  John.  Rep.  8S5.  Jack- 
son, ex  dem.  Neilson,  ▼.  M'Vey,  18  John.  Rep.  330.  Rhoades'  lessee  v.  Selin,  4 
Wash-  C.  C.  Rep.  715,  718.) 

See  ante,  note  278,  and  post,  notes  282, 287  &  288. 

An  attorney  receiving  a  paper  of  bis  client,  D.,  and  obtaining  judgment  upon  it,  and 
who  then  proceeds  to  execution  by  the  direction  of  N.,  is  yet  the  attorney  of  D.  in  re- 
spect to  the  paper,  and  bound  to  produce  it  agamst  N.  (Neafie's  case,  4  C.  H.  Rec. 
168,  before  Golden,  mayor,  stated  more  at  large  post,  note  283.) 


NOTE  280— p.  144. 


Kent,  J.,  in  Riggs  v.  Denniston,  3  John.  Cas.  198,  203,  says  that,  to  be  privileged, 
the  communications  must  be  made  as  instructions  for  conducting  the  cause ;  not  as 
mere  gratuitous  and  irrelevant  remarks.  And  communications,  though  they  do  not 
respQct  a  suit,  if  they  are  made  witli  a  view  to  professional  assistance  by  the  client  to 
the  attorney,  counsel  or  solicitor,  are  protected.    (Walker  v.  Wildman,  6  Madd.  47.) 

A  licensed  counsel  or  attorney,  employed  as  such  to  draw  a  deed,  must  be  consider- 
ed as  acting  in  the  line  of  his  profession,  and  bound  to  conceal  the  fiicts  disclosed  by 
the  person  who  employs  him.    (Parker  v.  Carter,  4  Munf.  Rep.  273.) 

Whetlier  the  evidence  of  a  person  employed  by  both  parties  as  amatomey  or  «m«e- 
ner,  to  write  a  bond  for  a  fraudulent  purpose,  is  admissible  to  prove  the  fraud  ?  Quere* 
(Clay  V.  Williams,  2  Munf.  Rep.  105.) 

Communications  made  to  an  attorney  employed  to  foreclose  a  mortgage  by  adver- 
tisement and  sale  under  the  statute  of  New- York  concerning  mortgages,  such  commu- 
nications having  relation  to  the  business  of  the  foreclosure,  are  considered  as  confiden- 
tial communications  between  attorney  and  client,  and  are  entitled  to  the  protection  of 
that  relation.  (Wilson  v.  Troup,  7  John.  Ch.  Rep.  25.  S.  C.  affirmed  in  the  court  of 
erroiB,  2  Cowen^s  Rep.  195.) 

It  was  held,  in  a  late  case  in  England,  that  an  attorney  who  had  been  employed  by 
a  mortgagee  to  make  an  abstract  of  the  mortgage  deeds,  could  not  be  at  liberty  to  pro' 
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duce  them,  or  the  abstract,  or  give  evidence  of  their  contents.  (The  King  ▼.  The  In- 
habitants of  Upper  Boddington,  8  Dowi.  &  Ry.  736.)  Otlierwise,  if  they  do  not  rdate 
to  his  client's  title.  (Doe,  dem.  Courtail,  v.  Thomas,  9  Bam.  &  Cress.  S88.) 

Upon  the  question  whether  the  business  in  respect  to  which  the  communication  it 
made  must,  to  make  it  privileged,  be  strictly  professional  and  relating  to  a  law-suit,  or 
may  respect  any  matter  where  the  aid  of  tlie  legal  profession  is  usually  called  in.  See, 
in  addition  to  this  note,  the  previous  note,  279,  and  the  subsequent  note,  288.  It  will 
be  seen  by  the  cases  there  collected,  compared  with  those  in  this  note,  that  the  Ameri- 
can courts  are  &r  from  being  agreed — a  circumstance  (he  less  surprising  when  we  see 
even  a  more  striking  disagreement  in  the  English  courts. 

See  post,  in  note  388,  Rex  v.  Haydn,  3  Fox  &  Smith,  379,  that  the  communications 
need  not  respect  a  suit  in  order  to  make  them  privileged.  Abbot,  Ch.  J.  was  obstinate 
in  denying  them  this  privilege,  unless  they  expressly  related  to  a  suit  depending  or 
prospective.  (Williams  v.  Mundie,  Ry.  &  Mood.  N.  P.  Cas.  34, 5.  1  Carr.  &  Payn. 
158,  S.  C.  Wardsworth  v.  Hamshaw,  3  Bro.  &  Bing.  5,  note.)  And  this  seems  to 
have  been  the  opinion  of  Lord  Kenyon  in  Colden  v.  Kendrick,  4  T.  R.  431,  and  Duf- 
fin  V.  Smith,  Peak.  N.  P.  Cas.  108 ;  and  see  3  Verm.  Rep.  188.  While  the  contrary, 
laid  down  in  the  text,  is  certainly  supported  by  much  authority.  The  case  of  Cromack 
V.  Heathcote,  there  cited,  is  also  reported  in  4  Mo.  357.  The  opinion  of  Abbott,  C.  J. 
was,  however,  followed  by  Best,  Ch.  J.  in  Broad  v.  Pitt,  (3  Carr.  &  Payne,  433,  1 
Mood.  &.  Malk.  233,  S.  C.,)  and  supported  by  an  argument  of  considerable  strength ; 
and  Lord  Tenterden  (late  Abbott,  C.  J.)  seems  to  have  repeated  his  former  deciskins ; 
(note  (a)  in  1  Mood.  &.  Malk.  334 ;)  and  with  this  Lord  Hardwicke's  opinion  agrees, 
in  VaUIant  v.  Dodemead,  (2  Atk.  524.) 

Indeed,  the  doctrine  on  the  point  seems  quite  unsettled  upon  the  English  cases.  In 
New- York,  the  farthest  our  courts  have  gone  is,  to  protect  communications  made  in 
the  course  of  a  summary  foreclosure.  (Wilson  v.  Troup,  supra.)  Virginia  goes  even 
to  the  draft  of  a  common  deed.  (Parker  v.  Carter,  supra.)  Vermont  seems  to  confine 
herself  to  a  suit  pending  or  in  contemplation.  (Dixon  v.  Parmeiee,  post,  note  388.) 
While  Ireland  extends  the  rule  to  a  consultation  upon  the  legal  effect  of  a  newspaper 
article.    (Rex  v.  Haydn,  post,  note  388.) 


NOTE  381--p.  144. 


All  the  reasons  which  apply  to  the  attorney,  apply  to  an  interpreter  between  the  cli- 
ent and  attorney,  of  whom  he  is  merely  the  organ.  (Andrews  v.  Sok>man,  1  Pet  C.  C. 
Rep.  356.  Et  vide  Parker  v.  Carter,  4  Munf.  Rep.  373 ;  and  Jackson,  ex  dem.  Hav- 
crly,  v.  French,  3  Wend.  Rep.  337.) 


NOTE  382-.p.  346. 


The  head  or  confidential  clerk  in  a  mercantile  estaUishment  is  not  privileged  from 
being  examined  as  a  witness  in  respect  to  the  afiaire  of  his  principal    (Corps  v.  Rob* 
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inson,  2  Wash.  C.  C.  Rep.  388.)  Nor  an  attorney's  clerk  in  respect  to  tlie  private 
and  personal  affairs  of  the  latter,  though  his  articles  bind  him  to  keep  his  master's  se- 
crets. (Webb  V.  Smith,  1  Carr.  &  Payne,  337.)  So  a  confidential  agent  or  factor  must 
give  evidence  of  matters  confidentially  comniunicated  to  him ;  (Holmes  v.  Comeggs, 

1  Dallas,  439 ;)  and  a  banker  of  one  of  the  parties  is  bound  to  disclose  what  such  par- 
ty's balance  was  on  a  given  day.    (Lloyd  v.  Heshfield,  2  Carr.  &  Payne,  325.) 

The  privilege  does  not  extend  to  the  clerk  or  student  of  the  attorney  or  counsel,  and 
he  is  bound  to  testify  to  facts  of  which  he  acquired  a  knowledge  while  in  the  office  of 
the  attorney,  though  such  as  the  attorney  himself  could  not  disclose.  (Andrews  v.  Sol- 
Oman,  1  Pet  C.  C.  Rep.  356.)  But  in  Power  v.  Kent,  (1  Cowen's  Rep.  172,)  it  was 
decided  that  the  clerk  represents  the  attorney,  during  his  absence,  as  to  all  the  ordina- 
ry proceedings  of  the  office,  and  has  power  to  bind  the  attorney  by  waiving  the  usual 
formalities  of  practice,  as  entering  a  rule  to  amend.  It  would  seem  to  follow  that  the 
clerk  should  be  under  the  same  restrictions  in  regard  to  the  business  of  the  attorney  as 
the  attorney  himself;  and  in  Jackson,  ex  dem.  Haverly,  v.  French,  (3  Wend.  337,)  the 
opinion  was  intimated  by  the  court  that  the  rule  was  applicable  to  the  clerk  as  well  as 
to  the  attorney.  In  a  late  English  case,  it  was  ruled  at  nisi  prius,  by  Best,  J.  that  the 
privilege  of  not  disclosing  confidential  communications  extends  to  the  clerk  of  the  at- 
torney empk)yed  in  a  cause,  on  the  ground  that  attornies  are  under  the  necessity  of 
employing  clerks,  before  whom  such  conmiunications  must  be  made.  (Taylor  v.  Fors-^ 
ter,  3  Carr.  &  Payne,  195 ;  and  see  Foote  v.  Hayne,  infra.)  And  in  a  still  later  case, 
it  was  held  that  the  clerk  of  an  attorney,  who  had  been  employed  by  a  mortgagee  to 
make  an  abstract  of  the  mortgage  deeds,  was  not  a  competent  witness  to  prove  the 
contents  of  the  deeds,  (the  mortgagee  having  refused  to  produce  them,)  Mr.  Justice 
Bayley  saying  that  the  clerk  stood  precisely  in  the  same  situation  as  his  master.  (The 
King  v.  The  Inh.  of  Upper  Boddington,  8  DowL  &  Ry.  726.)  Otherwise  if  the  deeds 
fi>rm  no  part  of  the  client's  title.  (Doe,  dem.  Courtail,  v.  Thomas,  9  Barn.  &  Cress.  288,) 

The  privilege  does  not  extend  to  other  professional  men.  (Dixon  v.  Parmelee,  2 
Verm.  Rep.  185.)  A  physician  is  bound  to  testify  to  facts  which  were  communicated 
in  confidence  to  him  in  his  professional  capacity.  (Sherman  v.  Sherman,  1  Root,  486.) 
So  confessions  made  to  a  protestant  divine  will  be  received  in  evidence.  (Smith's  case, 

2  N.  Y.  Cit.  H.  Roc.  77.  Oilman's  case,  Carr.  Suppl.  61,  also  cited  in  Broad  v.  Pitt, 
8  Carr.  &  Payne,  518,  S.  P.)  So  penitential  confessions,  made  in  confidence  to  mem- 
bers of  the  same  church  of  which  the  prisoner  is  a  member,  are  not  privileged.  (Com- 
monwealth V.  Drake,^  15  Mass.  Rep.  161.)  But  it  was  held  by  Clinton,  mayor,  in 
the  N.  Y.  court  of  general  sessions,  that  confessions  made  to  a  Roman  Catholic 
clergyman  in  confidence,  and  whose  duty  it  is  to  receive  auricular  confessions  acord- 
ing  to  the  canons  of  that  church,  will  not  be  received  in  evidence.  (Smith's  case,  cited 
supra,  and  note  to  that  case,  2  N.  Y.  Cit  Hall  Rec  80.  Butler  v.  Moore,  Macnally, 
253,  eonta.) 

Whether,  where  a  clerk  or  servant  is  bound  by  articles  to  keep  his  master's  secrets, 
and  is  called  on  to  diaeloae  a  commun]catk)n  prejudicial  to  his  master,  or  a  matter  ex- 
pressly confided  to  him  as  a  secret,  he  will  beholden  to  testify  ?  Quere.  The  inclination 
of  Littledaie,  J.  seemed  to  be  that  he  would  not,  in  Webb  v.  Smith,  (1  Carr.  &  Payne, 
337.)  In  Foote  v.  Hayne,  (id.  545,)  Scarlett  complained  that  his  clerk  was  compelled 
to  attend  on  a  subpoena  duees  tecum  to  produce  his  retainer  book,  in  order  to  fix  the 
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time  of  his  retainer;  and  Abbott,  C.  J.  aeems  to  have  expressed  hkueelf  very  decided' 
iy  that  tlie  counsel's  clerk  should  not  be  received  to  prove  such  a  communication  be- 
tween the  counsel  and  his  client    An:l  vid.  Eicke  v.  Nokes,  I  Mood.  &  Malk.  903^ 

And  noWj  by  statute  in  New- York,  no  minister  of  the  gospel,  or  priest  of  any  de- 
nomination, is  allowed  to  disclose  any  communication  made  to  him,  in  his  professioiial 
character,  in  the  course  of  discipline  enjoined  by  the  rules  or  pactice  of  his  denomina- 
tion. <3  R.  S.  406,  §  72.)  And  no  practitioner  of  physic  or  surgery,  duly  licensed, 
shall  be  allowed  to  disclose  any  information  which  he  may  have  acquired  in  attending 
any  patient  in  a  professional  character,  if  the  information  was  necessary  to  enable  him 
to  prescribe  for  his  patient  as  a  physician,  or  do  any  act  as  a  surgeon,    (id.  §  73.) 

Communications  made  to  a  confidential  friend  in  confidence  are  not  privileged ;  and 
such  friend  is  bound  to  disclose  tliem  when  called  upon  as  a  witness,  although  made 
under  an  injunction  and  promise  of  secrecy.  (Mills  v.  Griswold,  1  Root,  383.  Calk- 
ins V.  Lee,  3  Root,  363.)  This  was  once  made  a  grave  question.  (Bulstrod  v.  Letch- 
mere,  3  Freem.  5.)  So  a  person  in  no  way  connected  witli  the  attorney,  who  is  pres- 
ent at  a  communication  made  to  the  attorney  by  the  client,  is  bound  to  testify  io  such 
communication.  (Jackson,  ex  dem.  Haverly,  v.  French,  3  Wend.  Rep.  337.  Gains- 
ford  v.  Grammar,  2  Campb.  10,  S.  P.) 

But  the  same  reasons  which  apply  to  an  attorney,  apply  equally  to  an  interpreter 
between  the  client  and  attorney,  of  whom  he  is  merely  the  organ.  (Andrews  v.  Sok>- 
man,  1  Pet.  C.  C.  Rep.  356.  Parker  v.  Carter,  4  Munf.  273.  Jackson,  ex  dem.  Hav- 
erly, V.  French,  3  Wend.  Rep.  337.) 

In  New-Hampshire,  the  privilege  is  not  confined  to  communications  with  professioiH 
al  men,  but  extends  to  any  person  employed  to  manage  a  cause  as  counsel  (Bean  v. 
Quimby,  5  N.  H.  Rep.  94.)  The  court  put  this  on  the  construction  of  a  local  stat- 
ute, authorizing  a  man  to  manage  his  cause  by  agent,  whether  he  be  licensed  or  not 
(id.  97.) 


NOTE  283— p.  145. 


Annesley  v.  The  Earl  of  Anglesey,  Macnally,  241.  Thus,  where  the  party  consult- 
ed the  attorney  confidentially  as  a  friend,  but  not  in  the  character  of  an  attorney  or 
counsel  for  him,  it  was  heki  not  to  come  within  the  rule.  (Hofiman  v.  Smith,  1  Cain. 
Rep.  157, 159.)  So  where  the  fact  communicated  had  no  relatk>n  to  the  action.  (Riggs 
v.  Denniston,  3  John.  Cas.  198.)  So  where  the  confidential  communication  to  the  at- 
torney, in  respect  to  a  cause  of  the  clieivJ^  was  repeated  by  him  to  the  sa±e  attorney, 
but  afler  tlie  relation  of  attorney  and  client  had  ceased.  (Yordan  v.  Hess,  13  John. 
Rep.  492, 494.)  Otherwise  if  it  appear  to  have  heen  drawn  out  by  artifice,  with  the 
view  of  being  made  evidence,  (id.) 

D.  delivered  a  note  to  his  attorney,  endorsed  by  N.  &  H.,  against  whom  the  attor- 
ney obtained  separate  judgments.  N.  paid  the  judgment  against  him,  and  requested 
the  attorney  to  collect  that  against  H.,  for  his  (N.'s)  benefit  It  aflerwards  becoming 
material,  on  a  (Nroceeding  against  N.  to  have  the  note  in  evidence,  it  was  held  that  the 
attorney  must  produce  it  on  a  subpoena  duee$  tecum,  notwithstanding  N.'s  objectwo ; 
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fot  tke. witness  did  not  leceive  the  note  an  N.'a,  but  as  D.*b  attoney.    (Neafie's  case, 
4  C.  H.  Rec  168,  before  Colden,  mayor.) 


NOTE  384— p.  145. 


Spencer,  J.  held  that  tenns  of  compromise,  ofiered  by  an  attorney  to  his  dlent'a 
creditors,  were  not  to  be  considered  confidential,  as  he  had  already  published  them. 
(BTTavish  v.  Denning,  Anthon's  N.  P.  Cas.  113.  Post,  note  388,  S,  C.)  And  see 
Tordan  v.  Hess,  13  John.  Rep.  493, 


NOTE  385— p.  146. 


Brandt,  ex  dem.  Van  Cortlandt,  v.  Klein,  17  John.  Rep.  835,  838,  9.  Johnson  ▼. 
Daveme,  19  id.  134, 136.  As  where,  aAer  his  being  retained,  he  acquires  a  knowl- 
edge of  his  client's  hand- writing,  independent  of  any  professional  communication  in  the 
matter  wherein  he  is  retained ;  (Johnson  v.  Daveme,  19  John.  Rep.  134, 136 ;)  even 
though  this  be  by  seeing  his  client  put  his  name  to  a  bail  bond  in  the  very  cause. 
(Hurd  V.  Moring,  1  Carr.  &  Payne,  545.)    See  post,  note  388,  same  cases  stated. 


NOTE  386— p.  146. 


DevoyB  leasee  ▼.  Burke,  3  Fox  &  Smith,  191, 199,  S.  P.  This  case  holds  that  he 
ts  bound  to  testify,  having  witnessed  the  deed,  although  be  obtained  his  knowledge  as 
attorney. 


NOTE  387— p.  146. 


8o  an  attorney  is  compellable  to  testify  that  a  deed  delivered  to  him  as  attorney  is 
in  existence  and  in  his  possession,  in  order  to  let  in  secondary  evidence  of  its  contents 
onder  a  notice  to  produce  it.  (Brandt,  ex  dem.  Van.  Cortlandt,  v.  Klein,  17  J6bxL 
Rep,  $SS.)    And  see  post,  note  888,  and  ante,  note  378,  879. 


NOTE  .888— p.  147. 


Tlie  secrete  of  his  cHent,  Tduch  an  attorney  or  eounseOor  is  bound  to  keep^  are  the 
•ommunicatlons  and  instructions  of  his  dient  relative  to  the  management  or  defence  of 
his  cause,  and  not  any  extraneous  or  impertinent  communicatkins.  (Dixon  v.  Panne- 
lee^  2  Verm.  Repi  185.>    Thus,  that  the  cfient  had  concealed  hmMelf  to  avoid  being 
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served  with  process,  was  held  not  to  be  a  privileged  communication.    (Riggs  v.  Den- 
nistou,  3  John.  Cas.  198.) 

An  attoniey  may  be  called  to  testify  to  a  collateral  fact  within  his  own  knowledge,  - 
or  to  a  lact  which  he  might  'kno^  without  its  being  entrusted  to  him  by  his  client 
(Vid.  Reeves  v.  Burton,  6  Mart,  Lou.  Rep.  N.  S.  283,  4.)    As  that  a  bond  was  lodg-  - 
ed  with  hi»  cMent  by  way  of  indemnity,  or  that  he  expressed  himself  satisfied  with  a 
certa^  security.    (Heister  v..  Davis,  8  Yeates,  4.)    So  where,  witliout  any  communi- 
cation irora  his  client  on  tliat  subject,  he  acquires  a  knowledge  of  his  client's  hand-wri- 
ting, he  may  be  called  to  testify  to  its  identity,  (Johnson  v.  Daverne^  19  John.  Rep. 
134,)  though  it  be  by  seeing  him  sign  a  bail  bond  in  the  cause.    (Hurd  v.  Moriug,  1 
Oarr.  &.  Payne,  545.)   See  ante,  note  385.    So  he  may  be  exammed  as  to  a  particular 
paper  being  receivecl  from  his  client,  (Eicke  v.  Nokes,  1  Mood.  &  Malk.  303,)  and  • 
whether  a  note,  put  into  his  hands  for  collection,  was  endorsed  or  not.    (Baker  v.  Ar-  - 
Dold,  1  Caine's  Rep.  258.)   So  an  attcrmey  or  counsellor  is  compelent  to  prove  that  an 
odministratoryibr.  whom  he  acts  as  attorney  or  counsel,  directed. an  exhibit  to  be  filed  '- 
in  the  court  of  chancery^  in  which  he  acknowledged  a  debt  as  due  by  tlie  intestate, 
which  was  adjudged  to  take  the  case  out  of  the  statute  of  limitations.  (Forbes  v.  Per- 
rie's  admV,  1  Har.  &  John.  109.).   So  that  he  has  a  paper  in  court  relating  to  the 
cause,  in  order,  that  a  notice  to  produce  it  immediately  may  be  sufficient    (Jlhoades' 
lessee  v.-ScIin,  4  Wash.C.  C.  Rep.  7 15,. 7 1 8^    Ante,  note  278,  279.) 

It  is  held  tliat  if,  afler  the  relation  of  attorney  and  client  has  ceased,  the  latter  vol- 
untarily  repeat  what  he  had  commumcated  while  the  relation  existed,  the  attorney  is 
not  privileged  from  disclosing  it    (Yordan  v.  Hess,  13  John.  Rep.  492.) 

In  Massachusetts,  it  has  been  ruled  by  Putnam,.  J.  that  the  attorney  for  the  com-  - 
monwealth  could  not  be  called  upon  to  testify  to  what  passed  in  the  grand  jury's  room. 
(The  Commonwealth  v.  Tilden,  Feb.  1828,  Norfolk  county.) 

The  counsel  of.  F..ga«e  as  such  counsel  a  notice  to  D.  of  a  deed^  ■  In  an  action  bj 
D.~  against  P.,  this  notice  being  material  to  P.'s  defence,  held  tliat  the  counsel  wm 
bound  lo  swear  to  it  as  a  witness,  though  the  act  was  in  the  line  of  his  profession.  ~ 
The  court  seemed  to  consider  this  net  not  privileged  in  its  own  character,  and  they 
confine  the  privilege  to  communications  made  intermediate  the  retainer  and  the  ter- 
mination of  the  suit,  citing  4  T.'R.  431 ;  to  facts  delivered  from  the  information  of  the  * 
oUentj.oiting  7Xast,.357 ;  and  as  to  directions  in  the  course  of  a  suit,  though  given  by 
the  a tU)Wiey>.if  privileged  in  any  case,  yet  being  such  as  any  common  person  of  ordi- 
v^Ky  pBudence  would  give,  they  hold  that  tliey  would  not  come  within  the  rule,  citing 
aCom.  Law  Rep.  233,  and  Bull.  N.  P.  284.  (Dixon  v.  Parmelee,  2  Verm.  Rep.  185, 
1S3, 9.)  They  remark  that  where  an  attorney  is  retained  generally,  and  a  conversation 
is  had  on  a  subject  which  afterwards  gives  rise  to  a  suit,  the  attorney  is  bound  to  dis-  - 
dose  it,  there  being.no  suit  in  contemplation  when  the  conversation  was  had ;  citing 
for  this,  Annesley  v;  The  Earl  of  Anglesey*  Macnally,  241.  (Vid.  2. Verm.  Rep.  189.) 
So  counsel  was  held  to  answer  as  to  a  proposition  of  compromise  made  by  him  in  be- 
Kklf  of  his  debtor  to  his  creditors,  as  nobbeing  confidential  in  its  nature^  but  "pubTiabed 
to  the  creditors.  (M'Taviah  v.  Denning,  Cor.  Spencer,:  J.  Anth.  N.  P.  Rep.  Il3i) 
Ante,  note  284,  S.  C.)  Yet,  if  ccmfidential,  the  communication  would  have  been  priv- 
ileged, wiiekher  made  in  respect  to  a  suit  conunenced  or  to  be  commenced,  (id.)  On 
trial  of  an  indictment  for  ajbel  against  .tlie  lord  lieutenant  of  Ireland,  R.  W.  sworo^- 
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'  that  the  traverser  asked  him  professionally  whetlier  ii  toas  safe  topMUh  a  certain  pa^ 
per.  The  communication  did  not  in  any  manner  relate  to  any  cause  pending  or  in 
contemplation.  On  R.  W. -being  asked  as  to  the  contents  of  the  paper,  held  that  the 
communication  was  privileged ;  as  the-  traverser  was  ^seeking  advice  rather  how  to 
avoid  than  to  commit  a  crime.  The  communication,  to  be  privileged,  need  not  neces- 
sarily concern  a*  cause.  Should  one  confide  to  counsel  a  treasonable  design,  and  wish 
to  know  how  he  might  execute  it  so  as  to  escape  punishment,  semble,  as  concealment 
would  be  a  misprision,  the  communication  would  not  be  privileged ;  but  if  a  man  med- 
itates an  act  which,  exceeding  certain  limits,  would!  become  oriminal,:vaiid  confined 
within  certain  bounds,  would-be  {perfectly  justifiable,  the  person  asking  advice  must  be 

•  considered  as  seeking  how  he  may  avoid,  and  ^not  -how  he  jmay  commit  a-  crime ;  and 
such  communicatk>n  is  privileged.  (Rex  v.  Haydn,  2  Fox-  &.  Smith,  379.)  .But  see 
cases  contra,  ante,  p.  143  of  the  text5  in  note  (1)  there,  that  thexommtuiication  must 
ralatci  to  a  suit  commenced  •or  in  contemplation.  .  (See  also  ante,  note  280.)  Counsel 
may  be  examined?  as  to  the  mere  fact^of  being  retained,  .but  not  as  to  the  capaci^  in 
which  the  client  retained  him.  Thus,  in  an  action  of  trespass  for  meene  profits,  the 
plaintifis  had  recovered,  possession  of  the  premises  iaan  ejectment,  in  wbtoh£S.  had.  ob- 
tained leave  to  be  made  defendant  as  landlord  of  the -premises.  \At  thotria^f  the*  pres- 
ent suit,  the  plaintifi* introduced  H.  &  D.  and  asked  .them  whether  they  were  retained 
by  the  present  defendant  to  conduct  the  ejectment -suit  for  his  benefit,. as  landlord  of 
the  premises.  Held,  that  the  counsel  might  answer.as  to  the  mere  fact  of  retainer,  but 
not  whether  the  retainer  was  for  the  ben^t-of  the  defendant, as  landlord  of  the  prem- 

•  tses,  as  the  answer  would  involve  a  disclosure  of  the  nature  and  extent  of  the  title:  aiid 
claim  set  up  by  the  defendant  to  the  premises,  for  the  purpose  of  conducting  the  de- 
fence of  &e  suit.  (Chirac  v.  Reinicker,  11  Wheat.  280.)  But  see  ante,  note  378,  con- 
tra. And  an-attoroey  or  his  clerk  cannot  be  compelled  to  testify  on  the  trial  in  respect 
to  the  time-  when  he  was  retained.  (Foote  v.  Hayne,  1  Can*.  &  Payne,  545.)  Bat 
he  may  as  to' the  person  who  retained. him.  (Ante,  note  278.)  .  See. ante,  note  287>  al- 
so ante,  note  280. 
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NOTE  28»— p.  152. 


'VThe  above  rule  aff  to  the  quantum  of  evidence  was  adopted  in  terms.  (State  vi  H17- 
ward,  1  Nott  &  M'Cord,  649..) 

That  the  witness  indicted  took  the  oath,  and  the  terms  of  the  oath^  may  bci  proviid 
like  any  other  fact  by  the  uncorroborated  testimony  df  a  singe  witness.  (State  v.  Hay- 
ward,  1  Nott  &  M'Cord,  649.  Johnson's  ease,.  1  Cit^H.  Rec'Sl  0  but  the  falsity  must 
be  proved  by  at  least  two.  (Johnson's  case,  1 C.  H.  Rec.  21.)  .Tet  it  was  said  in  re- 
spect to  justifying  words  which  imputed  ^perjury,  in  ^aa*  action  of  slander,  and  which  it 
was  admitted  must  be  done  by  the  same  evidence  as  would  be  required  in  a  criminlil 
prosecution,  thht "  It  is  not  perhaps  precisely  accurate  to  say  that  the  circumstances 
required  in  addition  to  the  oath  of  a  single  witness,  in  ofder  to  convict  on  an  indict- 
ment for  perjury,  miat'  he  tantamount  to  another  witness.  The  same  dTect  is  to  be 
given  to  the  oatii  of  the  party  as.  though  it  were*  the  oath  of  a  diainterested  witness* 
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The  scale  of  evidenee  is  poised,  and  the  equiiibrium  must  be  destEoyed  by  material 
and  independent  circumBtances,  before  the  defendant  can  be  convicted,  or  the  justifi- 
cation sustained.  But  the  circumstantial  evidence  need  not  be  such  as  would,  stand- 
ing by  itself,  justify  a  conviction  or  sustain  a  justification,  in  a  cajse  where  the  testnodo- 
ny  of  a  single  witness  would  be  sufficient  It  must  be  corroborative,  and  slioiigfy  oor* 
roborative  of  the  testimony  of  the  accusing  witness.  This  is  all  that  is  required.  This 
rule  is  distinctly  recognized  by  Mr.  Phillips."  (Per  Sutheriand,  J.  in  Woodbeck  v.  Kel- 
ler, 6  Cowen's  Rep.  120, 131.)  And  with  this  agrees  Menitt's  case,  befi>re  Golden, 
mayor,  N.  Y.  Gen.  Sess.,  4  City  Halt  Rec  58, 59,60.  In  an  action  on  an  account  of 
$1  for  a  sifter,  the  plaintiff  swore  that  he  did  not  make  a  present  of  it  to  the  defend- 
ant The  latter  swore,  on  the  trial  of  an  indictment  against  the  plaintiff  for  peijuiy, 
that  the  sifter  was  a  present ;  and  two  witnesses,  that  the  plaintiff,  a  short  time  before 
delivery  of  the  sif^r,  said  he  intended  to  give  it  to  the  defendant ;  and  two  more,  that 
shortly  afler  the  delivery,  he  said  he  had  so  given  it.  The  former  plaintiff  being  oon* 
victed  on  this  evidence,  a  motion  vms  made  for  a  new  triaL  But  the  court,  by  Taylor^ 
Ch.  J.,  said,  "it  does  not  appear  any  where  to  be  laid  down  that  two  witnesses  are 
necessary  to  disprove  directly  the  fact  sworn  to  by  the  defendant,  although,  in  addition 
to  the  testimony  of  a  single  witness,  some  other  independent  evidence  ought  to  be  ad- 
duced. Here  the  fklsity  of  the  oath  was  directly  proved  by  one  witness,  who  swore 
that  the  prisoner  gave  him  the  sifter ;  and  the  evidence  given  by  the  other  four  wit- 
nesses appears  to  be  of  that  independant  and  supplemental  character  which  will  saiis^ 
the  rule  of  law."   (State  v.  Metier,  1  Dev.  96S,  365.) 


NOTE  290— p.  152. 


Accordingly,  the  statutes  of  Edw.  6  not  having  been  enacted  in  Ireland,  one  witness 
was  held  sufficient  there  to  convict  of  high  treason.  (1  MaonaUy,  SU)  This  was  un- 
questionably so  at  common  law.  (Per  Sutherland,  J.  in  Woodbeck  v.  KeUer,  6  Cow- 
en's  Rep.  120.) 


NOTE  291— p.  163. 

The  provisions  of  these  statutes  are  subetantiany  incorporated  into  our  law.  (Const 
U.  S.  art  9,  §  8.    2  L.  U.  S.  92.    2  R.  S.  N.  Y.  735,  §  15.) 
Vid.  for  these  provisions  ante,  note  229, 


NOTE  29a— p.  154. 


This  rule  is  also  weQ  established  by  several  decisions  in  the  United  States ;  and  as  we 
shall  see,  infira,  several  authorities  hold,  that  though  the  answer  lie  affirmative,  if  it  be 
responsive  to  an  inquiry  in  the  bill,  it  will  conclude,  unless  overcome  by  more  than  one 
wimesa.    The  general  rule  in  the  text  is  fully  supported  by  the  foUowing  cases  t  Cla- 
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flon  V.  Morris  &  Mowatt,  10  John.  Rep.  524 ;  Lenox  ▼.  Prout,  8  Wheat.  520 ;  Beat- 
ty  V.  Smith  &  Thompson,  2  Hen.  &  Munf.  395 ;  Moffat  v.  M'Dowall,  1  M'Cord's  Ch- 
Rep.  484,  440;  Heffoer  v.  Miller  and  others,  2  Munf.  43;  M*Dowel  v.  Teasdale,  1 
Desaus.  Eq.  Rep.  459 ;  NeufviUe  v.  Mitchell,  id.  "480,  481 ;  Zylstra  and  wife  v.  Keith, 
et  al.  2  Desauss.  Eq.  Rep.  140 ;  Smith  v.  Brush,  1  John,  Ch.  Rep.  459 ;  Clark  v.  Van 
Ricmsdyk,  9  Cranch,  160 ;  Russell  v.  Clark's  ex'rs,  7  id.  92 ;  Sullivan  v.  Bates,  1  Litt. 
Rep.  42  ;  Searcy  v.  Pannell,  Cooke,  110;  Roberts  v.  Salisbury,  3  Gill  &  John.  425, 
482,  8 ;  Hawkins  v.  Embry,  3  Monroe,  225 ;  Purcell  v.  Purcell,  4  Hen.  &  Munf.  507, 
511 ;  Greenland,  alias  Brown  y.  Brown,  1  Desauss.  Eq.  Rep.  196, 200 ;  wMi  the  cases 
in  the  next  note. 

If  the  answer  be  not  responsive  to  the  bUI,  in  setting  up  an  affirmative  fact  by  way 
of  avoidance,  there  seems  to  be  no  dispute  but  that,  if  issue  be  taken  upon  it,  it  must  be 
proved,  the  same  as  any  other  fiict  set  out  in  pleading.  (Randall  v.  Phillips,  3  Mason, 
878.  Gbinowith's  heirs  v.  Williamson,  2  Bibb,  36,  38.  Ballinger  v.  Worley,  1  Bibb, 
195,  6.  Reading  v.  Ford's  heirsand  ex'r,  id.  338, 340, 341 .  Purcell  v.  Purcell,  4  Hen. 
U  Mun£  507,  511.  Boone  v.  Durand's  ex'r,  1  Desauss.  Eq.  Rep.  588,  9.  N.  Eng^ 
land  Bank  v.  Lewis,  8  Pick.  113.  Gordon  v.  Sims,  2  M'Cord's  Ch.  Rep.  1 56.  Lamp- 
ton  V.  Lampton's  ex'rs,  B  Monroe,  620.)  And  it  was  holden  not  to  be  evidence  for  the 
defendant  on  the  trial  of  a  feigned  issue,  irrespective  of  the  question  whether  it  was 
responsive  or  not  (Salter  v.  Speir,  Tayl.  318.)  But  this  depends  on  the  order  of  the 
chancellor  who  directs  the  issue.  He  may  give  such  direction  as  shaD  make  it  equally 
effective  on  the  trial  as  at  the  hearing.  (Sturtevant  v.  Waterbuiy,  1  Edw.  Ch.  Rep. 
442,  and  the  cases  there  cited  by  vice  chancellor  M'Coun.) 

Where  the  affirmative  feet  in  the  answer  is  responsive  to  the  bill,  and  is  replied  to, 
the  cases  difier  on  the  question  whether  it  shall  be  received  as  proo(  or  as  mere  plead- 
ings to  be  sustained,  like  a  special  plea,  by  ordinary  proofi 

In  Hart  &  Ten  Eyck,  a  payment  being  inquired  of  by  the  Irill,  and  the  defendant  be- 
ing called  to  answer  whether  he  had  made  it,  was  holden  to  be  proved  by  his  sworn  an-- 
«wer,  the  same  as  if  it  had  been  a  simple  denial,  though  the  answer  was  replied  to. 
(Vid.  the  case,  2  John.  Ch.  Rep.  85,  and  compare  it  with  the  remarks  of  Woodwortb, 
J.  1  Cowen's  Rep.  744.)  So  in  Woodcock  v.  Bennet,  (1  Cowen's  Rep.  711,  742,) 
the  complainant  prayed  a  specific  performance  under  certain  articles  of  agreement, 
which  bad  come  to  the  defendant's  hands,  and  called  on  him  to  answer  as  to  the  making 
of  tfie  articles,  how  they  were  disposed  of^  and  when,  where,  and  under  what  preten- 
ces he  got  possession  of  them.  He  answered,  admitting  the  articles,  but  alleged  that 
by  consent  of  the  parties,  the  articles  were  rescinded,  and  the  seals  torn  off;  the  court 
of  errors  held  that  the  answer  hdng  retporuioe  to  the  hiU^  and  toitkin  the  dUeovery 
sought,  was  legal  and  competent  evidence.  (Stafford  v.  Bryan,  1  Paige's  Rep.  239, 
8.  P.  Forsyth  v.  Clark,  3  Wend.  648,  per  Mai«y,  J.  S.  P.  Vid.  also  Mason  v.  Roo- 
sevelt, 3  John.  Ch.  Rep.  584,  542,  3.)  But  now  by  statute.  (2R.S.  175,§44.)  The 
complainant  may,  except  in  bills  for  discovery  only,  waive  the  answer  bj  oath ;  '^  and 
in  such  case  the  answer  may  be  made  without  oath,  and  shall  have  no  other  or  great- 
er force  as  evidence  than  the  bill.'* 

In  M'Caw  et  ux.  v.  Blewitt  et  ux.  2  M'Cord's  Ch.  Rep.  90, 101, 102,)  the  bill  chai^ 
€d  that  certain  advances  had  been  made  for  the  use  of  the  defendant,  who  answered 
tiuit  he  bad  given  his  note  for  all  advancementB^  and  though  this  was  an 
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fact  in  avoidance,  yet  held  conclusive  till  disproved.  Again ;  the  oomplainants  chai^ged 
that  the  defendants  were  indebted  to  H.,  and  sought  to  have  the  debt  applied  on  a  jud^ 
ment  against  H.  in  favor  of  the  complainants.  The  defendants,  by  answer,  denied 
they  were  indebted ;  and  shewed  that  though  they  bid  off  IL's  &rm  at  a  large  sum,  yet 
it  was  merely  to  prevent  its  being  sacrificed,  and  with  the  understanding,  that  they 
were  to  pay  H.  nothing.  Held,  the  answer  was  evidence  till  disproved.  (Columbia 
Bank  v.  Black,  2  M'Cord's  Ch.  Rep.  344,  350.) 

The  same  thing  is  holden  in  England,  as  to  an  explanation  in  the  answer,  of  affirma- 
tive circumstances  stated  in  the  bill,  and  admitted  bv  the  answer.  Thus  the  defend- 
ant  claiming  under  a  mortgagee,  had  held  possession  more  than  20  years.  The  com- 
plainant, claiming  the  equity  of  redemption,  filed  his  bill  to  redeem  afler  the  lapse  of 
do  years ;  and  charged  (in  order  to  avoid  the  presumptive  bar  from  lapse  of  time)  that 
the  defendant  had,  in  answer,  to  the  complainant's  solicitor,  who  called  on  him  while 
engaged  in  his  harvest,  to  state  an  account  an  the  mortgage,  answered,  that  his  papen 
were  absent,  and  he  was  busy,  but  would  meet  the  solicitor  in  about  a  month  at  C, 
and  would  write  to  fix  the  day ;  and  that  the  plaintiff  had  better^  call  a  court  in  the 
mean  time  and  take  up  the  estate.  (The  premises  were  copyhold.)  The  solicitor 
told  him  it  would  be  better  to  settle  the  accounts  first  The  defendant  (in  answering 
the  bill)  denied  that  he  promised  to  make  out  an  account ;  insisted- that  he  alluded  to 
papers  showing  his  title  which  he  intended  to  exhibit,  (describing  the  papers,)  and  that 
his  answer  in  respect  to  calling  a  court  was  ironical,  and  in  reply  to  positive  assuran- 
ces from,  the -solicitor  that  his  client  had  a  clear  title ;  he,  the  defendant,  being  sure  that  . 
the  title  was  in  him.  The  solicitor  swore  to  tlie  conversation  as  stated  in  the  bilL 
But  Sir  T..Plumer,  vice  chancellor,  held,  that  a  single  witness  was  not  enough,  in  an- 
swer to  the  aworn  explanation  of  the  defendant.  (Reeks  v.  Postlethwalte,  Coop*  Ch. 
Cas.  161.) 

Several  cases  are  the  other  way.    Thus,  the  defendant,  an  executor,  on  a  bill  to  ac- 
count, answered,  that  the  testator  gave  him  a  bond  from  T.  to  the  testator ;  but  there 
being  no  proof  of  this  beside  the  answer,  he  was  charged  with  the  bond.    (Beckworth 
v.  Butler,  J  Wash.  Rep.  234*)    And  this  was  said  to  be  so  of  all  affirmative  aUegations 
in  an  answer ;  as  by  an  executor  that  he  had  paid  the  distributee.    (Per  Mills,  Ji  in 
Lampton  v.  Lampton's  ex'rs,  6  Monroe^  630.)    Again ;  on  a  bill  against  trustees  pray- 
ing that  they  render  a  particular  account  of  their  transactions,  and  state  payments  and 
disbursements;  in  the  answer,  by  one  of  the  trustees,  he  annexed  a  schedule,  chaiging 
himself  with  all  receipts,  and  crediting  himself  with  all  disbursements ;  and  insisted  that 
this,  being  responsive  to  tlie  bill,  his  disbursements  should  be  allowed  without  vouch- 
ers or  furtlier  proofs.    This  was  denied;  and  the  court  repudiated  the  doctrine  of  the 
court  of  errors  in  Hart  &.  Ten  Eyck,  and  adopted  the  dictum  of  Judge  Roane,  in 
Paynes  v.  Coles,  (I  Munf.  395,)  that  the  answer  is  not  evidence,  where  it  asserts  a 
right  affirmatively,  in  o|^x>sitioato  the  plaintiff's  demand.    In  such  case  ha  is  as  much 
bound  to  establish  it  by  independent  testimony  as  tlie  plaintiff  is  to  sustain  his  bill. 
They  agree  that  every  thing  stated  in  the  answer  responsive,  as  to  tlie  creation  of  the 
original  liability  charged,  must  be  taken  together.    But  when  the  original  liability  is 
-  once  admitted  by  the  answer,  there  can  be  no  escape  from  it  but  by  proofi    (Ringgoki 
vv.  Ringgold,.  1  Mar.  Rep.  by  Harris. &  Gill,  U,  80  to  83.) 
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The  defendant  in  dianocfy  files  a  cro*j  bill,  and  obtains  an  ansfver.  The  plaintiff 
cannot  use  the  answer  as  evidence  in^  the  cause.  It  is  optional  with  the  defendant  to 
vse  it  ornoL    (Phillips  v.  Thompson,  1  John.  Ch.  Rep.  ISl,  141.)  / 


NOTE  293— p.  155. 


Tbis  rule  h'ns  been  of^n  recognized  in  the  United  States.  Vid.  sevenrl  cases  ant^ 
note  292 ;  and  sec  also  Sturtevant  v.  Waterbury,  I  Edw.  Ch.  Rep.  442 ;  Mbfictt  v.  M*- 
Dowall,  1  M*Cord'8  Ch.  Hep.  435, 440;  M'Caw  v.  Blewit,  2  id.  90, 101, 102;  Colum- 
Ina  Bank  v.  Black,  2- id.  344,  350;  Norwood  v.  Norwood,  2  Har.  &  John.  236,  240* 
Hopkins  v.  Stump,  id.  301,  304;  Clark  v.  Van  Riemsdyk,  9  Craiich,  160;  Neilson  v. 
Dickenson,  1  Desauss.  Eiq.  Rep.  133,  4^  Hughes  v.  Blake,  6  Wheat  468;  Union 
Bank  of  Georgetown  V.  Geary,  5  PeL  99,  110,111-;  Lee  v.  Vaughn,  1  Bibb,  235 ;  Lit- 
teU  V.  M'l  ver,  id,  203 ;  Clark  v.  Hunt,  3  J.  J.  Marsh.  560 ;  Young  v.  Hopkins,  6  Mon- 
roe, 22 ;  Watkins  v.  Stockett's  adm- r,  6  Har.  &  John.  435 ;  Roberts  v.  Salisbury,  3 
6ill  &  John.  425,  432,  3.  M'Neil  v.  Magee,  5  Mason,  244,  267,  8;.  Piereon  v.  Catlio, 
3  Venn.  Rep.  272;  Stafford  v-.Biyan,  .3. Wend.  532;  Forsyth  v.  Clark,  id.  637; 
Murray  v. Blatchford,  1  id.  583;  Dunham  v.  Jackson,  6  id.  22,  29 ;  Turnery.  Hol- 
raan,  5  Monroe,  410,  411, 412. 

The  answer  which  denies,  may  contain  the  circumstances  corroborative  of  the  com- 
plainant's proof,  so  as  to  overcome  itself  when  taken  in  connexion  with  that  pnx^ 
g^ierson  v.  Catlin,  3  Verm.  Rep.  272.) 


NOTE  294— p.  155. 


Wliere  the  fact  is  not,  or  cannot  be  supposed  to  be  within  the  defendant's  knowledge,  • 
though  he  dcpy  it  in  his  answer,  one  witness  alone  against  him  is  enough  to  found  a 
decree.  (Lawrence's  ex'rs  v.  Lawrence's  adm'rs,  4  Bibb,  357,  8.)  This  was  also 
holden  where  the  bill,  related  to  a  transaction  with  the  defendants'  ancestor,  of  which 
they  did  not  pretend  to  have  any  personal  knowledge,  tliough  they  positively  de- 
nied the  facts  charged.  (Carneai's  heirs  v.  Day,  Litt.  Sel.  Gas.  492,  3.)  And  see 
Clark's  adm'rs  v.  Van  Reimsdyk,  9  Cranch,  153,  4,  S.  P.,  where  an  executor  de- 
nied that  his  testator  gave  an  authority.  (Young  v.  Hopkins,  6  Monroe,  22,  3* 
Whittington  v.  Roberts,  4  id.  174;  Mitchell  v.  Maupin,  3  id.  187;  and  Penning^ 
ton  v.  Gittings,  2  Gill  &  John.  208,  S.  P.) '  So  an  answer  professing  a  want  of  knowl- 
edge of  a  fact,  only  puts  tiie  complainant  to  prove  it  by  one  witness,  or  what  is 
equivalent  (Harlan  v.  Wingate's  adm'r,  2  J.  J.  Marsh.  138.  Drury  v.  Conner,  6.  Har. 
&  Johp.  288»  Young  v.  Hopkins,  6  Monroe,  22,  3.)  So  if  the  bill  be  sworn  to,  though 
the  answer  be  also  on  oath.  (Searcy  v.  Pannell,  Cooke,  1 10.)  Q^ere.  The  defendant 
must  state  positively  what  he  must  have  knowledge  of,  or  the  ordinary  proof  by  one  wit- 
ness will  overcome  the  answer.  (Whittington  v.  Roberts, 4  Monroe,  174.)  The  answer 
(to  a  point  of  mistake  in  calculation)  was  evasive.  The  plaintiff's  witness  swore  the 
defendant  confessed  the  mistake.  This,  with  the  circumstance  of  evasiveness,  was 
k:!  I  sjffiaient  to  ovircome  the  answer.    (Wilkins  v,  Woodfin,  6  Munfl  183.)    The 
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answer  ofa  corporation  not  under  oath  clearly  cannot  demand  more  than  the  oath  of 
one  witness  to  overcome  it.  (Union  Bank  of  Georgetown  v.  Geary,  5  Pet  99,  111, 
1 12.)  And  where  a  sworn  answer  is  discredited  on  one  point,  no  more  than  the  ordi- 
nary proof  ofa  fact  is  required ;  one  wimess  is  enough.  (Young  v.  Hopkins,  6  Mon- 
roe, 23.)  And  a  fact  charged  in  the  bill,  its  truth  or  falsity  being  within  the  defend- 
ant's knowledcre,  and  not  denied  by  the  answer,  is  admitted.  (Lawless  v.  Blakely's 
admV,  4  Monroe,  4S8,  9.  Tubin  v,  Wilson,  3  J.  J.  Marsh.  69.  Mitchell  v.  Maupin, 
3  Monroe,  186.)  So  if  it  be  evaded.  (M'Campbell  v.  Gill,  4  id.  90.  Sallee  v.  Dun- 
can, 7  Monroe,  383,  4.  Hutchinson's  adm'r  and  heirs  v.  Sinclair,  id.  298,  4.)  And 
this,  though  the  defendant  had  denied  it  in  his  bill  in  the  original  cause.  (Hutchin- 
fion's  adm'r  and  heirs  v.  Sinclair,  7  Monroe,  294.)  And  where  the  garnishee  had  de- 
clared to  the  plaintiffi,  before  suit,  that  he  had  enough  in  his  hands  to  pay  their  de- 
mands, and  paid  a  part,  and  afterwards  put  in  an  equivocal  and  evasive  answer^  he 
was  held  to  pay  the  whole  demand.    (Neel  v.  Ogden,  5  Mooroe/^362.) 


NOTE  295— p.  155. 


The  rules  of  presumptive  evidence  apply  to  corporations  as  well  as  individuab. 
Persons  acting  publicly  as  officers  of  the  corporation,  are  presumed  rightfully  in  office ; 
the  previous  necessary  steps  are  presumed,  in  order  to  make  a  corporate  act  legally 
operative ;  grants  and  proceedings  beneficial  to  the  corporation  are  presumed  lo  have 
been  accepted  by  it,  especially  when  the  presumption  is  fortified  even  by  slight  acts 
indicating  an  intention  to  accept;  a  general  agent  of  the  corporation  may  prove  hit 
authority  by  corporate  acts  contemplating  or  recognizing  it ;  a  charter  may  be  pie- 
sumed  from  the  long  exercise  of  corporate  rights ;  or  the  acceptance  ofa  new  charter, 
from  the  acts  of  the  corporate  officers ;  or  a  demise  from  year  to  year  to  or  from  the 
corporation.  So  of  the  extent  of  their  possession,  drawn  in  question  by  an  ejectment 
So  a  surrender  of  their  corporate  rights,  or  a  contract  <x  promise  by  the  corporation, 
or  a  regular  vote  of  the  corporate  body.  These  general  positions  are  advanced  and 
illustrated  fVom  various  reported  cases,  English  and  American,  by  the  supreme  court  of 
the  U.  S.  in  United*  States  Bank  v.  Dandridge,  (12  Wheat.  70  to  76.) 


NOTE  396^p.  166. 


Sk^ur  preeumptioni  donee  prehetur  in  contrmium.  (2  Ev.  Poth.  329,  No.  19, 
§  14.  Helm's  lessee  v.  Howard,  2  Har.  &  M'Henry,  77.  MiUer  v.  The  Resolution, 
2  Dall.  22,  3.    Livingston's  ex'rs  v.  Livingston,  4  John.  Ch.  Rep.  287,  293.) 

So  that  there  are  some  assertions  which  should  always  be  holden  true  till  the  con- 
trary be  proved,  and  others  that  are  always  holden  contrary  to  truth,  until  they  are 
proved.  (1  Dom.  B.  3,  tit  6,  §  4,  aru  7.)  For  illustration  of  this,  see  post,  note  298^ 
pi.  8. 
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NOTE  ft97^p.  156. 

"  A  necessaty  and  invaria'ble  connection  pf  facts  is  not  required ;  it  is  enough  if  one 
fact  is  6rdinari1y  and  usually  connected  with  another/'  (Per  Parke,  J.  in  Doe,  ex 
dem.  Patteshall,  v.  Tudbrd,  3  Barnw.  k  Adolph.  890.)  **  That  the  fact  to  be  inferred 
often  accompanies  the  fa6t  proven,  is  not  sufficient ;  it  should  mo^  usually  accompany 
it;  and  I  would  say,  in  the  absence  ot  all  circumstances,  that  it  should  rardy  other- 
wise happen.'''  (Per  Henderson,  J.  delivering  the  opinion  of  the  court  in  Hart  v.  New- 
land,  S  Hawks,  132,  3.)  ^  The  circumstances  should  be  strong  in  themselves,  slioukl 
each  of  them  tend  to  throw  light  upon  and  to  prove  each  other ;  and  the  result  of  the 
whole  should  be  to  leave  no  doubt  upon  the  mind  that  the  ofience  has  been  conmiit- 
ted,  and  that  the  accused  and  no  otlier  could  be  the  person  who  committed  it"  (Per 
Washington,  J.,  United  States  v.  Jones,  1  Wash.  C.  C.  Rep.  872.)  In  the  last  case, 
p.  373  to  374,  the  learned  judge  examines  a  train  of  circumstances,  pro  and  con,  upon 
^e  question  of  Latest  to  destroy  the  prisoner's  vessel  and  cargo  to  defraud  the  under- 
writers,  ft  m  more  usually  put  to  the  jury  that  the  circumstances  should  overcome 
reasonMe  doubt ;  as  being  consistent  with  guilt  only,  and  inconsistent  with  innocence* 
(Atwood's  case,  before  Cdden,  mayor,  N.  Y.  Gen.  Sees.  June,  1819,  4  C.  H.  Eec.  91 ; 
and  see  Plunkef  s  case,  be£  the  same,  N.  T.  Gen.  Sess.  Sept  1818,  3  C.  H.  Rec.  137, 8. 
See  the  charge  in  The  People  v.  Gardner,  1  Wheel  Cr«  Cas.  35,  and  Rowlgr's  case,  1 
C.  H.  Rec  47,  49.) 

In  deceit  ibr  the  sale  of  a  consumptive  negro,  the  defence  was  that  the  plaintiff's 
wife  knew  of  the  disease,  whence  it  was  sought  to  infer  that  the  plaintiff  had  knowledge 
lof  it  also.  But  this  evidence  was  denied  by  the  court,  who  accompanied  the  denial 
with  the  remarks  of  Henderson,  J.  in  Hart  v^  Newland^  (ut  supra.) 

See  the  next  note* 


NOTE  398— p.  156. 


See  the  next  preceding  note. 

The  ground  of  afi  presumptions  is  the  necessary  or  usual  connection  between  &ctt 
and  circumstances ;  the  knowledge  of  which  connection  results  from  experience  and  re* 
fleetioo.  A  presumption  is,  therefore,  **  an  inference  as  to  the  existence  of  a  fact  not 
aetuaHy  known,  arising  from  its  necessary  or  usual  connection  with  others  which 
are  known.  It  is  upon  this  principle  that  all  our  knowledge  of  those  relations  and 
existences,  which  are  not  perceptible  to  the  human  senses,  must  depend."  The  force 
of  presumptions  is  ahnost  intuitively  perceived  by  mankind ;  and  that  principle  of  the 
mind  which  prepares  it  to  expect  the  future  association  of  circumstances,  because  it 
has  been  accustomed  to  find  them  associated,  cannot  be  accounted  for,  except  by  set- 
ting it  down  as  imposed  upon  us  by  the  law  of  nature.  It  is  the  same  principle  which 
leads  us  to  reason  upon  cause  and  effect  in  all  the  regions  of  inductive  pluk)6ophy ;  of 
which  the  doctrines  of  presumptive  evidence  rank  as  an  important  branch.  The  triors 
are  to  be  satisfied  that  one  circumstance  has  always,  or  at  least  usually  been  found  in 
oooaeeutive  oonnectbD  with  another,  thS  like:  cooduct  whh,tfaftlike  nurtive,  the  feet  to 
Vofc.J.*  37 
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be  pn»umed  with  the  fact  established  by  direct  proof.  (See  1  Stark.  Ev.  33  to  S9, 
57  to  39,  and  3  id.  493,  4.     1  Doni.,  B.  3,  tit  6,  §  4,  art.  3.    Poet,  166,  7,  of  the  text.) 

It  was  proposed  to  infer  that  a  surveyor  had  laid  off  the  land  in  question  twice  by 
actual  survey,  because  twopt^er  surveys  were  made  by  him.  The  court  of  appeals  of 
Kentucky,  by  Robertson,  J.  assumed  the  fact  as  common,  that  large  surveys  were  o^ 
ten  made  by  surveyors  on  the  ground,  and  subdivided  upon  pax>er  in  their  offices.- 
And  they  denied  the  result  contended  for,  as  being  a  violation  of  the  principles  of  cir- 
eumstantial  and  presumptive  evidence, ''  which  respect  the  order  and  laws  of  moral 
and  physical  nature  in  regard  to  cause  and  effect."  (Wallace  v.  Maxwell,  1  J.  J. 
Marsh.  447, 451, 2.)    See  also  Newland  v.  White,  stated  ante,  note  297. 

On  the  other  hand,  among  the  various  cases  where  presumptions  have  been  albw- 
ed,  and  which  are  hereafter  noticed  both  in  the  text  and  notes  of  these  volumes,  the 
greater  variety  of  illustration  will  be  found  in  prosecutions  for  a  divorce  or  for  dama- 
ges, on  the  ground  of  criminal  conversation ;  cases  where  both  the  offending  parties 
always  seek  concealment ;  and  are  usually  successful  in  placing  themselves  beyond  the 
reach  of  direct  testimony ;  and  where  you  are  thrown,  as  the  only  resource,  upon  such 
circumstances  "  as  would  lead  the  guarded  discretion  of  a  reasonable  and  just  man  to 
the  cohclusion."  (Post,  vol.  2,  p.  211.)  Accordingly,  cohabiting  together  for  months 
or  years,  (Lbveden  v.  Loveden,  2  Hagg.  Consist  Rep.  1,  Cadogan  v.  Cadogan,  id.  4, 
(n.)  or  the  man  living  at  a  neighboring  inn,  and  frequently  resorting  to  the  woman's 
house,  who  lives  separately  from  her  husband,  the  man's  clothes  being  at  tlie  woman's 
house ;  he  taking  his  meals  there ;  his  horse  being  there,  though  he  be  absent  for  a 
few  hours  of  the  night,  (Cadogan  v.  Cadogan,  supra ;)  sleeping  in  the  house,  though 
apparently  in  a  separate  room ;  the  roan  being  admitted  to  her  bed  chamber  under 
the  plea  of  illness,  (Rutton  v.  Rutton,  cited  in  Cadogan  v.  Cadogan,  supra ;)  are  among 
the  strong  circumstances  upon  which  courts  and  juries  proceed.  In  another  case, 
(Loveden  v.  Loveden,  2  Hagg.  Consist.  Rep.  1  to  53,)  the  offender  was  long  received 
on  a  footing  of  hospitality  at  the  husband's  house ;  and  a  fondness  was  observed  be- 
tween the  former  and  the  wife,  being  indicated  by  tlieir  early  return  from  hunting  par- 
ties, and  their  solitairy  rambles,  arm  and  arm,  through  the  garden  and  plantains. 
Finally  suspicion  was  excited  by  their  indelicate  familiarities ;  walking  in  the  garden 
with  arms  around  each  other's  waist,  and  once  kissing  each  other ;  often  retiring  to 
separate  rooms  without  the  husband's  observatbn ;  the  wife's  particular  attentioo  to 
the  offender's  accommodation  when  he  came  to  the  house ;  the  preparation  and  oraa- 
roentd  of  hia  room ;  her  assisting  to  make  the  fire  there ;  addressing  him  particularly 
at  diuner  and  meals;  his  visits  being  usually  when  the  husband  was  absent;  ao4» 
while  there,  she  ordering  all  others  to  be  denied  to  her ;  and  oh  the  husband's  returuat 
theyjseparating,  and  app>earing  to  have  met  for  the  first  lime ;  their  meeting  upon  sig* 
nals  to  ride  together  in  the  park ;  he  laying  his  hand  on  her  hip,  and  on  being  observ- 
ed, -withdrawing  it  in  confusion ;  laying  his  hand  familiarly  on  her  shoukler ;  her  ad- 
mitting him  into  her  dressing  room,  where  ottier  gentlemen  were  scarcely  ever  adnut- 
ted ;  and  on  a  friend  remonstrating  with  her,  she  taking  it  ill,  and  refusing  to  alter  her 
behaviour ;  and  their  still  seeking  opportunities,  and  apparently  meeting  upon  assigna- 
tion. On  tills  evidence,  Sir  Wm.  Scott  observes,  '^  When  an  improper  attachment  is 
admitted  to  have  existed  between  the  parties ;  when  it  is  admitted  that  indelicate  acts 
have  passed  "between  the  par^  when  they^vere  within  the  reach  of  observatioD| 
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ahall  it  not  be  conduded  that  those  acts  were  carried  much  farther  when  ihey  were 
out  of  reach  of  observation  ?"  The  case  was  then  followed  by  proof  of  written  corres- 
pondence between  the  wife  and  alleged  adulterer,  which  the  judge  said  would  be  a 
circumstance,  though  its  nature  might  be  unknown,  but  especially  where  he  saw  that 
it  avowed  an  amatory  attachment  Afler  tliis,  while  the  husband  was  absent,  the  par- 
«inour  visits  his  house,  and  is  alone  wilh  his  wife  three  quarters  of  an  hour.  He  agaia 
«omes,  when  alie  hurries  to  meet  him,  shakes  him  hy  tlie  hand,  presses  him  into  the 
green  dining  room,  after  which  ^they  are  seen  in  one  of  tlieir  solitary  rambles.  She 
was  much  in  tlie  habit  of  going  about  w^ith  her  open  carriage  in  the  streets ;  but  hav- 
ing on  one  occasion  taken  up  her  paramour,  she  rode  with  it  closed,  tliough  on  a  veiy 
warm  day ;  and  on  another  day,  after  a  meeting  in  the  green  house,  he  was  aeen  skulk- 
iag  away  in  disguise,  on  the  return  of  the  husband's  carriage.  Other  instances  are 
then  given  of  their  occasionally  being  together  in  the  rooms  of  the  house ;  and  the  par- 
ticular care  she  took  of  her  dress  when  her  paramour  was  expected,  the  perfuming  of 
the  rooms,  oiling  the  doors  to  preserve  silence,  &.c.  &c.  More  direct  disclosures  were 
finalJy  made;  but  it  is  evident  the  case  would  have  been  sustained  much  short  of  that 
Indeed,  tlie  opinion  of  the  judge,  ranging  through  50  pages  in  the  original  report,  pre- 
.aenls  a  numerous  and  diversiBed  group  of  circumstances,  and  Jtlie  manner  of  using  and 
Hflapfingithem  to  the  ends  of  justice ;  and  the  whole  will  be  found  an  able  commentary 
on  the  general  principles  of  circumstantial  evidence.  In  Cadogan  v.  Cadogan,  (su- 
pra,) the  judge  remarks,  that  finding  persons  in  such  a  situation  as  generally  leads  to  a 
presumption  of  guilt,  courts  must  presume  it  in  all  cases  attended  with  the  like  circum- 
Btanees.  They  cannot  adopt  the  extravagant  professions  of  platonism  for  the  princi- 
ples  of  their  deciskms.  It  is  physically  possible  that  persons  may  be  in  the  same  bed 
together  without  criminal  inter4X)ur8e.  Courts  of  Justice,  however,  cannot  proceed  oa 
ouch  grounds. 

The  Utter  circumstance  ak>ne  was  held  sufficient  to  warrant  a  jury  in  finding  the 
defendant  guilty.    (State  v.  Green,  Kirb.  87.) 

It  may  be  useful  to  follow  out  the  general  principles  with  which  we  started  this  note, 
"by  aocne  oflheir  subdivisions  and  cases,  though  we  must  stand  principally  indebted  for 
ihem  to  other  heads  of  these  volumes. 

1.  The  law  presumes  tiiat  a  man  intended  the  result  which  naturally  folk)wed  the 
means  voluntarily  used  by  him.  On  this  principle,  a  libel  injurious  in  its  tendency  wat 
declared  actionable  per  se.  (Haire  v.  Wilson,  9  Barnw.  &  Cress.  643.  Rex  v.  Shipley, 
4  Doug.  177,  per  Willcs,  J.  S.  P.)  And  several  persons  having  caused  a  plate  to  be 
•truck  cakulated  for  the  alteration  of  bank  bills  from  a  lower  to  a  higher  denominatuNi, 
were  held  to  intend  the  usual  consequence,  and  were  convicted  of  a  conspiracy  to  de- 
ffaud,  though  not  a  bill  was  altered.  (Malone's  case,  before  Radclifie,  mayor,  N.  Y. 
Gen.  Sess.  Jan.  1817,  3  C.  H.  Rec.  32 ;  and  see  The  People  v.  Bradford,  1  WheeL 
Cr.  Cas.  5119,  331.) 

d.  The  seeking  of  opportunities  and  means  to  commit  a  criminal  act;  tlie  flight  of 
the  accused ;  ooncealing  or  shewing  anxiety  to  conceal  evidence  of  guilt ;  are  circum- 
atances  for  tlie  prosecution.  The  fabrication  of  false  or  contradictory  accounts  is  a 
fannliar  instance ;  as  of  the  prisoner's  residence  or  occupation,  or  acquaintances.  (Coe's 
eaae,  before  Radclifle,  mayor,  N.  Y.  Gen.  Sess.  Sept  1816, 1  C.  H.  Rec.  141, 3.)  So 
BMiking  arrangements  to  escape,    (id.)    Using  or  signing  a  feigned  name,    (id.)    So 
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cDDceafing  mstrumento  of  vidence  or  couDterieit  money.    (See  I  Stark.  Ev.  99  to  3S, 
and  3  E\r.  Poth.  357,  No.  16,  §  14.)    FrauduleDtly  passing,  or  possesaing  with  intent 
to  pass  counterleit  bills,  is  a  crime  where  guihy  knowledge  and  intent  must  generalijf 
be  derived  from  eircwnstanees.    Among  these  are  entries  of  the  purchase  of  counter' 
feit  bills  in  cabalistic  langoage  used  among  counterfeiters ;  coincidence  between  fkiaer 
bills  found  to  liie  prisoner's  pocket-book  and  those  found  in  the  recesses  of  his  house  or 
residence ;  that  the  prisoner  had  filled  to  show  a  good  character ;  the  possession  of 
large  quantities  of  spurious  notes ;  (The  People  v.  Gardner,  Sept.  1892,  N.  Y.  Gea^ 
Sess.  before  Riker,  recorder,  1  Wheel.  Cr.  Gas.  23,95 ;)  paying  away  the  bili  without 
calling  for  change  due  on  the  purchase  ^  (Rhodes'  case,  before  Radcliffe,  mayor,  N.  Y. 
Gen.  Sess.  Jan.  1816, 1  Git  H.  Rec  1,  2 ;)  passing  a  comparatively  large  bill  for  s 
small  quantity  ofliquor  not  drank,  and  immediately  leaving  the  store ;  a  short  time  af^ 
ter  returning  with  a  similar  bin,  attempting  the  same  practice ;  and  on  being  charged^ 
fleeing  into  the  woods,  and  not  accounting  for  the  possesswn  of  the  bills ;  (Hefan's 
case,  before  Riker,  Rec.  N.  Y.  Gen.  Sess.  March,  1816, 1  G.  H.  Rec*  46, 7.>   So  an 
attempt  io  conceal  or  destroy  a  counterfeit  bill],  the  prisoner  refusing  to  give  an  account 
of  himself  or  to  tell  his  name,  a  large  amount  of  counterfeits  being  found  in  his  port- 
manteau ;  (Galbrant's  case,  before  Radclifie,  mayor,  N.  Y.  Gen.  Sess.  July,  1816,  t 
€.  H.  Rec  109, 10 ;)  denying  that  he  passed  the  forged  check,  and  refusing  to  dis- 
close from  whom  he  G^tained  it ;  held  sufficient  to  convict,  no  satisfactozy  account  be- 
ing given.   (Vosburgh's  case,  before  Radcllfle,  mayor,  Aug.  1816,  N.  Y.  Gen.  Sess.  I 
C.  H.  Rec  130.)    So  two  persons  being  engaged  in  passing  the  bill,  and  contradicting' 
each  other  and  giving  unsatisfactory  accounts  on  their  separate  examination.   (Rey- 
nold's case,  before  Radclifie,  mayor,  N.  Y.  Gen.  Sess.  March,  18r7,  S'G.  H.  Rec.  47.) 
Goncealment  or  attempt  to  conceal  false  money,  (called  a  strong  circumstance  in  Stew- 
art's case,  befl  Radclifie,  mayor,  N.  Y.  Gen.  Sess.  June,  1817,  9  G.  H.  Rec.  87>)    In 
this  case  one  bill  was  found  in  the  cuff  of  the  prisoner's  coat,  and,  on  search  at  his 
boarding  room,  another  was  found  in  his  pantaloons  pocket.    So  pretending  that  the" 
bill  was  received  from  S.  in  the  market,  without  ferther  account,  averring  that  the  note 
was  good,  catching  up  the  cliange  in  a  hurried  and  confused  manner  without  counting' 
it ;  offering  a  sum  of  money  to  the  officer  to  release  him ;  and,  on  this  being  declined, 
attempting  to  escape  by  knocking  the  officer  down,  and  giving  a  confused  and  unsat- 
isfactory account  of  the  transaction.    (The  People  v.  Quackenboss,  before  Riker,  re^ 
conler,  N.  Y.  Gen.  Sess.  Dec.  1829,  1  Wheel.  Cr.  Gas.  91,  93.) 

On  a  charge  of  receiving  stolen  goods  with  knowledge ;  finding  them  secreted  in* 
ihe  prisoner's  store,  in  a  place  convenient  for  concealment ;  considerable  stolen  properi^ 
ty  being  found  up  stairs ;  the  prisoner,  on  being  questioned,  giving  no  satisfactory  ac- 
count of  them ;  a  great  quantity  of  stolen  goods  being  found  in  his  house;  with  bad 
character  of  the  accused ;  were  aUowed  as  proof  of  knowledge.  (People  v.  Teal,  be£ 
Riker,  recorder,'  N.  Y.  Gen.  Sess.  March,  1823,  1  Wheeler's  Gr.  Gas.  199,  901.)  So 
buying  the  goods  at  a  reduced  price,  they  being  of  a  large  amount,  receiving  them  of 
a  stranger ;  throwing  them  into  a  trunk  in  a  confused  and  crowded  manner ;  the  trunk 
being  found  in  a  room  up  stairs,  in  the  prisoner's  house,  though  he  kept  a  store.  (Peo- 
p\e  V.  Gochrane,  before  Riker,  recorder,  N.  Y.  Gen.  Sess.  Nov,  18S^  1  VHieeL  Cr. 
Gas.  81,  84.) 
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•  The  fidsity  of  pret^oc^a  tti  which  goods  are  obtained  may  also  be  inferred  from  cir- 
emoBtances.  (Lazarus'  case,  bef.  Raddiffe,  mayors  N.  Y.  Gen.  Sess,  June,  1816, 1  C. 
H.  Rec.  89.) 

On  the  other  hand,  in  cases  of  oounterieit  bills,  circumstances  considered  favorable 
to  the  prisoner  are,  his  receiving  the  counterfeit  bills  as  good  in  the  regular  course  of 
business;  (People* v.  Bryan,  before  Riker,  recorder,  N.  Y.  Gen.  Sess.  Sept.  18S3,  1 
WheeL  Cr.  Gas.  SI,  3 ;)  passing  the  note  to  an  acquaintance,  and  giving  a  true  state- 
ment of  the  prisoner's  business.  So  having  been  in  the  state  prison  before,  he  might 
have  offered  money  to  procure  his  escape,  though  innocent,  he  knowing  the  impres- 
sion to  be  against  him.  So  no  other  spurious  bill  being  found  upon  him ;  and  since  he 
was  discharged  from  the  state  prison,  so  conducting  as  to  be  thought  trust-worthy  hy 
his  empbyers.    (The  People  v.  Quackenboss,  supra.) 

In  charges  for  knowingly  receiving  stolen  goods,  the  following  circumstances  have 
been  recognized  as  &vorable  to  the  prisoner :  Going  out  to  sell  the  goods  in  the  day 
tbne,  stating  that  he  had  other  goods  of  the  like  kind ;  and  offering  to  be  present  at  an 
auction  sale  of  them ;  leaving  the  original  marks  oif  most  of  the  goods ;  and  af\er  be- 
ing arrested,  aiding  in  the  arrest  of  the  thie(  who  refuses  to  answer  on  examination. 
(People  V.  Gochrane,  supra.)  So  part  of  the  goods  being  found  in  the  prisoner's  store, 
open  to  the  view  of  those  who  caUed  in ;  the  original  letters  on  a  stolen  dressing  box 
being  allowed  to  remain,  by  which  the  owner  could  identify  it ;  with  good  character 
as  to  honesty.    (People  v.  Teal,  supra.) 

Again ;  Omifia  presumuntur  contra  ^oliatorem  ;  as  if  a  devisee  in  the  first  will  de- 
stroy a  second,  it  is  ground  for  presuming  that  the  latter  contained  a  revocation  of  his 
devise  in  the  first.  (Admitted  in  Harwood  v.  Goodright,  Cowp.  9S.)  And  an  obli- 
gor obtaining  and  destroying  his  bond  afibrds  a  presumption  that  it  was  given  for  ar 
valuable  consideration.  (Carneal's  heirs  v.  Day,  Litt  Sel  Gas.  493, 3.)  So  the  inefe 
non-production  of  written  evidence,  which  is  in  tlie  power  of  the  party,  generally  ope- 
rates as  a  strong  presumption  against  him ;  (3  £v.  Potli.  836, 7,  No.  16,  §  14 ;)  not 
that,  even  a  refusal,  on  notice  to  produce,  shall  be  taken  to  establish  the  writing  itiv 
claimed  by  the  party  giving  notice ;  but  every  doubt  as  to  its  contents,  every  thing- 
equivocal  in  the  secondary  evidence  to  which  the  party  ia  driven,  or  imperfect,  vague. 
Of  uncertain ;  as  in  dates,  sums,  and  whatever  is  material,  shall  be  presumed  against 
tiie  party  who  might  remove  every  doubt  by  producing  the  higher  evidence.  Some 
general  evidence  of  its  material  parts  must  be  given,  before  the  presumption  attaches. 
(Life  &  Fire  Ins.  Comp.  v.  The  Mech.  Fire  Ins.  Comp.  of  New-York,  7  Wend.  31.) 
And  it  may  be  remarked  generally,  that  on  a  trial  either  in  civil  or  criminal  cases,  the 
omitting  to  produce  evidence  in  elucidation,  which  is  in  the  power  of  the  party  or  with- 
in liis  peculiar  knowledge,  shall  be  holden  to  turn  every  doubt  against  him^  (1  Stark. 
£v.  34.) 

9.  So  in  civil  cases,  the  ktw  looks  for  evidence  to  long  delay  or  acquiescence  in  the 
exercise  of  an  adverse  right;  as  in  the  uninterrupted  enjoyment  of  property  or  privi* 
leges.  This  we  shall  presently  see  at  large  in  the  subsequent  pages,  as  to  the  presump- 
tbn  of  payment,  grants,  agreements,  licenses,  &c  founded  upon  time. 

4.  The  law  kioks  favorably  on  the  good  character  of  one  accused  of  an  infamous 
orime,  where  the  proof  against  him  leaves  the  case  othenrise  doubtful    (1  Stark.  £v. 
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85.    People  v.  Mead,  before  Riker,  recorder,  N.  T.  Gen.  Se8&  Sept  183a,  1  Wheel 
Cr.  Cas.  36,  7,  8.)    This  head  will  also  be  hereafter  more  fully  considered. 

5.  Presumptiuns  may  also  arise  from  artificial  habits ;  as  the  course  of  trade ;  the 
course  of  the  post ;  the  customs  of  a  particular  trade,  or  of  a  particular  class  of  people. 
In  this  way  the  time  of  credit,  the  time  when  a  letter  was  received,  &c.  fitc*  may  be  prov- 
ed, and  stand  so  till  rebutted.  (1  Stark.  £v.  356,  and  see  3  £v.  Poth.  334,  No.  16,  §  14.) 
The  reliance  on  the  course  of  the  post  is  most  con^cuous  in  suits  to  charge  draweit 
and  endorsers  of  commercial  paper,  which  will  be  considered  in  the  second  volume, 
and  see  De  Forest  v.  Hunt,  (&  Conn.  Rep.  1 79.)  The  course  and  custom  of  trades 
and  classes  run  through  every  department  of  society,  giving  a  construction  to  their 
words  and  conduct,  and  charging  them  witli  notice  and  knowledge.  It  was  lately  held 
that  the  officers  of  an  insurance  company  should  be  presumed  cognizant  of  the  marine 
intelligence  contained  in  a  newspaper  taken  at  tlie  oflice,  especially  that  which  related 
to  tiieir  own  port.  (Green  v.  The  Merch.  Ins.  Co.  of  New  Bedford,  10  Pick.  402.) 
So  that  a  client  resident  abroad  has  left  all  material  pape»  wnth  his  attorney,  who  de* 
fends  his  cause  in  England ;  but  not  if  he  reside  in  England ;  and  in  no  case,  if  the 
paper  be  not  obvk>udly  material.  (Vice  v.  Anson,  3  Carr.  &  Payne,  19.)  So  that  all 
the  partners  have  access  to  and  know  the  contents  of  partnership  books ;  thougii  this 
may  be  repelled  by  circumstances.  (United  States  Bank  v.  Binney,  5  Mason,  176.) 
So  tliat  a  bank  stockholder  is  entitled  to  a  certificate  of  ownership,  as  it  is  the  habit  of 
nearly  all  banks  to  give  this.  (Hussey  v.  The  Man.  &  Mech.^  Bank  of  Nantucket  10 
Pick.  415.) 

Presumptions  also  arise  from  the  state  of  society.  In  a  slave  holding  state,  a. person 
tiearing  a  black  com{)lexion  was  presumed  to  be  a  slave ;  tiiough  otherwise  of  a  yeUow 
or  mulatto.  (Scott  v.  Williams,  1  Dev.  336.)  While  in  New- York,  where  slavery 
yet  barely  lingered ;  and  a  majority  of  blacks  were  free,  tlie  same  presumption  was  de* 
iued»  even  from  a  plain  african  color  and  features.  (Rogers'  ex'rs  v.  Berry,  Wash. 
Circ.  June,  1812,  Cor.  Yates,  J.  M.  S.  10  John.  Rep.  133,^  S.  C.  but  not  S.  P.)  The 
wife,  in  the  husband's  absence,  was  presumed  to  have  been  lefl  an  agent  for  the  hiring 
out  of  his  horses.  (Church  v.  Landers,  10  W^end.  79,  80.)  A  servant  by  the  year 
tiaving  lef\  her  service  a  considerable  time,  the  presumption  (in  England)  is  that  her 
wages  were  paid.  (Sellen  v.  Norman,  4  Carr.  &  Payne,  80.)  Jl  fortiori  when  the 
service  is  in  a  factory^  where  the  custom  is  to  pay  weekly.  (Note  (a)  to  Sellen  v.  Nor* 
man,  supra.) 

The  latler  case  comes  rather  to  the  practice  of  individuals,  concerning  which  there 
are  various  cases.  Only  some  few  of  the  nK>dem  ones  will  be  given.  A  man  aUowing 
his  friend  repeatedly  to  forge  his  name  upon  commercial  paper,  by  submitting  to  have 
the  paper  enforced,  was  held  incapable  of  defending  against  subsequent  ibrgeriea. 
(Weed  V.  Carpenter,  4  Wend.  2 1 9.)  The  habit  of  the  retailer  to  charge  interest  after 
90  days  was  held  to  bind  the  customer,  who  shall  be  presumed  to  know  the  habit 
(M'Allister  v.  Reab,  4  Wend.  483,  49«.  8  Wend.  109,  S.  C,  on  Error.)  So  the 
practice  of  a  porter  to  a  bank  as  to  the  time  of  presenting  cliecks.  (Merchants'  Bank 
v.  Spicer,  6  Wend.  443.)  The  practice  of  clerks  in  a  counting  house  as  to  mailing 
letters.  (Toosey  v.  Williams,  1  Mood.  &  Malk.  139.)  And  the  habit  of  an  attorney's 
office,  as  to  the  preparation  and  service  of  notices  to  quit.  (Doe,  ex  dem.  PtetteahaU 
V.  Turford,  3  Barnw.  &.  Adolph.  SSflk) 
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From  the  custom  of  parents  to  furnish  their  daughters,  on  marriage,  with  out  fitB, 
the  delivery  of  property,  e.  g.  a  slave,  by  a  parent  to  a  daughter,  on  such  an  occasion, 
without  explanation,  will  be  presumed  to  be  a  gift.  (Smith  v.  Montgomery's  adm's,  5 
Monroe,  503,  504.  BeU  v.  Strother,  3  M'Cord,  207, 310.  Johnston  v.  Dilliard,  1  Bay, 
t83.  Teagae  v.  Griffin,  3  Nott  &  M'Cord,  93.  De  Graffenreid  v.  MitcheU,  3  M'- 
Cord«  606.  Byrd  v.  Ward,  4  M'Cord,  338.)  So,  if  some  time  after  marriage.  (M'- 
Cluney  v.  Lockhart,  4  M'Cord,  351.) 

See  1  Dom.  B.  13,  tit.  6^  §  4,  ^rt  7>  that  pereons  shall  be  presumed  to  act  according 
to  their  principles  and  custom. 

6.  So  things  are  held  to  be  legally  and  property  in  their  existing  state,  until  the  con- 
trary be  shewn ;  as  if  a  person  be  in  possession  of  property,  the  presumption  is  that 
be  is  the  rightful  owner.  (Post,  160  and  161  and  notes.  3  Ev.  Poth,  333,  No.  16,  § 
14.  1  Dom.  B.  3,  tit.  6,  §  4,  art.  1.  Per  Savage,  Cb.  J.  in  Livingston  v.  The  Peru  Iron 
Co.  9  Wend.  530, 1.  Bell  v.  The  Commonwealth,  1  J.  J.  Marsh.  550,  3, 4.  Per  Lord, 
Gh.  of  Ireland,  3  Ridgw.  P.  C,  391,  note.  Per  Mills,  J.,  in  Fowke  v.  Darnell,  5 
Litt.  Rep.  319,  30.  Per  Cur.  in  Cook  v.  Wilson's  adm'rs,  Litt.  Sel.  Cas.  439.  Scher^ 
meriiom  v.  Van  Volkenburgh,  11  John.  Rep.  539.  Jackson,  ex  dem.  Gk>ver  v.  Win»- 
low,  9  Cowen's  Rep.  13.  Jackson,  ex  dem.  Klock,  v.  Rightmyre,  16  John.  Rep.  314. 
Smith  V.  Lorillard,  10  John.  Rep.  338.  Ricard  v.  Williams,  7  Wheat.  59.  Jackson, 
ex  dem.  Williams,  v.  Miller,  6  Cowen's  Rep.  751.  Campbell  v.  Roberts,  3  Marsh. 
Rep.  633.    Doe,  ex  dem.  Riley,  v.  Million,  4  J.  J.  Marsh.  395,  6.) 

7.  So  the  law  presumes  that  a  fact  continuous  in  its  character,  still  continues  to  ex* 
ist,  until  a  change  be  shown;  as  a  partnership,  (1  Stark.  £v.  36,)  or,  within  certain 
limits^  that  a  life  continues,  (id.  Innis  v.  Campbell,  1  Rawle,  373.)  And  see  3  Ev^ 
Poth.  333,  No.  16,  §  14.  So  that  a  legal, or  actual  possession  continues.  {Bayard's 
lessee  v.  Colefax,  4  Wash.  C.  C.  Rep.  38.)  That  a  corporation  continues  to  exist 
(People  V.  Manhattan  Co.,  9  Wend.  351.)  That  an  entry  and  ouster  by  a  landlord 
upon  his  tenant  continues,  till  a  jestoration  be  shown.  (Lewis  v.  Paine,  4  Wend.  439, 
439»)    And  see  Jackson,  ex  dem.  Miller,  v.  Porter,  4  Wend.  673.) 

Yet  a  written  admission  that  the  defendant  was  editor  on  one  day,  was  held  at  N. 
P.  no  evidence  that  he  was  editor  on  a  subsequent  day.  (Macleod  v.  Wskley,  3  Carr. 
&,  Payne,  31 1 ;)  and  admitting  insolvency  at  one  time  was  denied  as  evidence  that  it 
existed  considerable  time  ailer.  (Hume  v.  Long's  representatives,  6  Monroe,  116} 
119.)    Quere. 

8.  So  eveiy  thing  which  ha{4)ens  naturally  and  commonly  is  taken  as  true ;  as  that 
a  &ther  k)ve8his  children.  (1  Dom.  B.  3,  tit  6,  §  4,  art  7.)  So  of  fraternal  afiectxMi^ 
for  where  a  younger  brother  entered  on  the  land  which  descended  to  the  elder  brother 
in  his  absence,  this  was  holden  not  to  be  adverse  because  of  the  relation  between  them. 
(Gilb.  Ten.  38,  and  said  in  Magow's  case.  Latch,  68,  and  see  the  cases  supra,  pi.  5,  of 
omrriage  gif)s  to  children.)  Farther,  of  things  happening  naturally ;  a  collateral  rela- 
tk>n  claiming  by  descent  from  a  decedent  advanced  in  life,  must  prove  that  he  died 
irilhcna  isme^  which  shall  not  be  presumed.  (Dudley  v.  Grayson,  6  Monroe,  359| 
963.)  So  sanity  sliall  be  presumed.  (3  £v.  Poth.  No.  16,  §  14.  Lee's  heirs  v.  Lee's 
^'ra,  4  M'Cord,  183.  Jackson,  ex  dem.  Cadwell,  v.  King,  4  Cowen's  Rep.  907. 
Den,  ex  dem.  Stevens,  v.  Van  Cleve,  4  Wash.  C.  C.  Rep.  363,  369.  Attorney  Gene^ 
eml  V.  Parnther,  3  Bra  C.  C  441,  443.    White  v.  Wilson,  13  Yes.  87, 8,  9.    Jackson, 


i9d  Of  Preswnffti»e  Eridenct.  [Ch.  7. 

ex  dem.  Van  Dusen,  v.  Van  Dusen,  5  John.  Rep.  144, 158.  Hoge's  lessee  v.  Fisher, 
1,  Pet  C.  C.  Rep.  16S.  Kinlock  v.  Palmer,  1  Rep.  Const  Ct  235.)  And  on  the  oth- 
er hand,  so  ami^y  have  medical  science  and  general  oheervation  home  testimony  to  the 
ohstinacy  of  a  settled  or  habitual  derangement  of  the  intellect,  that  iemelfwrondSbuB 
femperfurandOnu,  pratumitur.  (Den,  ex  dem.  Stevens,  v.  Van  Cleve,  4  Wash.  C.  O. 
Rep.  S63,  369.  Jackson,  ex  dem.  Tan  Duzen,  v.  Van  Diizen,  5  John.  Rep.  144,  158, 
159.  Jackson,  ex  dem.  Cadwell  v.  King,  4  Cowen's  Rep.  307,  316.  Attorney  Gene«> 
ral  V.  Pamther,  «  Bro.  C.  C.  441,  448.  White  v.  Wilson,  IS  Ves.  87,  8.  Poet,  vol. 
3,  398.  Hoge's  lessee  v.  Fish,  1-Pet  C.  C.  Rep.  168.  Yance  v.  The  Commonwealth, 
3  Yirg.  Cas.  183.  Lee's  heirs  v.  Lee's  ex'rs,  4  M'Cord,  189.  Kinknsh  ▼•  Pahner,  1 
Rep.  Const  Ct  335.) 

Upon  the  same  principle,  the  kiw  preaames  that  a  child  within  the  age  6f  disc^retioD 
did  not  act  with  guilty  knowledge.  (Rex  v.  Owen,  4  Carr.  &  Payne,  386.  People  V. 
Davis,  1  Wheel.  Cr.  Cas.  380, 1 ;  and  see  Walker's  case,  5  C.  H.  Rec  187.) 

Innocence  as  being  the  more  natural  and  usual  state  is  always  presumed,  till  rebut* 
ted.  (3  £v.  Poth.  No.  16,  §  14.)  And  so  that  a  wife  accompanying  her  husband  in 
tlie  commission  of  crime,  acts  under  his  coercion,  and  consequently  without  a  guilty  in- 
tent (Rex  V.  Knight,  4  Carr.  &  Payne,  116.)  So  a  minor  is  presumed  to  be  under 
the  control  and  protection  of  the  parent,  even  though  such  minor  be  out  at  hired  ser> 
vice.    (Millar  v.  Thompson,  1  Wend.  447.) 

9.  So  every  one  is  presumed  to  take  care  of  his  own  concerns.  (1  Dom.  B.  8,  tit. 
6,  §  4,  art  7.)  Hence  the  owner  and  vendor  shall  be  presumed  to  know  of  obvious 
defects  in  the  thing  8<fld ;  e.  g.  the  adverse  possession  of  his  land  by  another.  (Lane 
V.  Shears,  1  Wend.  488.)  It  is  also  a  presumption  that  he  who  pays  is  indebted,  (t 
Dom.  B.  8,  tit  6,  §  4,  art  7, 10.  James  v.  Biou,  3  Sim.  &  Stu.  606.)  Thus  a  person 
accepting  and  paying  a  check  has  prima  facie,  funds  of  the  drawer  to  that  amount. 
(State  Bank  of  North  Carolina  v.  Clark,  1  Hawks,  9%^  A  gift  is  not  to  be  presumed. 
Thus,  though  payment  may  be  presumed  after  30  years,  yet  that  being  repelled,  the 
law  will  not  presume  tlie  debt  for^ven.  (Potter  v.  Titcomb,  7  GreenL  803.)  The 
law  presumes,  that  a  prebendary  de  facto  had  performed  the  requisites  to  make  him 
so.    (Dr.  Sherard's  case,  cited  3  BL  Rep.  858.) 

10.  Another  fruitful  subdivision  of  presumption  from  what  is  natural  and  usual^ 
6anctk>ned  both  in  the  civil  and  common  law,  is  the  rule  that  every  one  governs  htm* 
self  by  the  rules  of  right  reason,  and  consequently  acquits  himself  of  his  engagements 
and  his  duty.  (1  Dom.  B.  8,  tit  6^  §  4,  art.  7.)  This  rule  extends  to  every  man,  both 
in  his  official  and  private  character.  (Bank  of  the  U.  States  v.  Dandridge,  13  Wheat. 
69,  70 ;  and  see  Jackson,  ex  dem.  BaUou,  v.  Campbell,  5  Wend.  573.  Per  CoUet,  J., 
in  Colvin,  v.  Carter,  4  Ham.  854.  Fridge  v.  The  State,  8  Gill  &  John.  108.  Whit- 
tlesey V.  Starr,  8  Conn.  Rep.  184.    Truwhit  v.  Depree,  3  Car.  &  Payne,  557.) 

As  to  ofik^ial  acts:  " The  legal  presumption  is,  that  the  surveyor,  register,  governor 
and  secretary  of  state  have  done  their  duty  in  regard  to  the  several  acts  necessary  to 
be  done  by  them  in  granting  lands ;  and  therefore  surveys  and  patents  shouki  always 
be  received  as  prima  facie  evidence  of  correctness."  (Per  Underwood,  J.  in  Wallace 
V.  Maxwell,  1  J.  J.  Marsh.  447, 450, 1.)  An  agreement  of  counsel  made  in  the  coarse 
of  a  cause  shall  be  presumed  on  proper  authority  from  the  client  (Ell worthy  v.  Bird, 
1  Tam.  88.)   So  that  a  sheri/f  selling  horses  on  execution  had  levied  on  them.   (Hart- 
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well  V.  Root,  19  John.  Rep.  345.  Marsh  v.  Lawrence,  4  Cowen'a  Rep.  461.)  So 
that  overseers  of  the  poor  have  taken  the  proper  steps  for  the  relief  of  a  pauper ; 
(Minklaer  v.  Rockfeller,  6  Cowen's  Rep.  276 ;)  that  officers  of  government  would  not 
twice  survey  and  patent  the  same  lands ;  (Woodson  v.  Buford,  7  Monroe,  418 ;)  that 
an  assessed  tax  on  certain  land  was  imposed  upon  the  possessor  at  the  time,  or  other 
person  bound  legally  to  pay ;  (Rex  v.  Inhabitants  of  St.  Lawrence,  4  Doug.  190 ;  Rex 
v.  Inhabitants  of  St  James,  4  Doug.  300;)  that  a  district  attorney  has  filed  the  tran- 
script of  a  convictk)n  in  the  court  of  exchequer  as  required  by  statute,  (Hilts  v.  Colvin, 
14  John.  Rep.  182;)  that  a  register's  sale  was  duly  advertised,  (Hickman  v.  Skinner, 
$  Monroe,  21 1 ;)  that  a  sheriff's  sale  was  according  to  his  duty,  (Terry  v.  Bleight,  9 
Monroe,  271 ;)  that  he  returned  the  execution  in  due  time,  (Maury  v.  Cooper,  3  J.  J. 
Marsh.  226 ;)  that  he  gave  due  notice  of  sale,  (Hanson  v.  Barnes'  lessee,  3  Gill  & 
John.  359 ;)  that  he  held  a  ca.  sa.  the  proper  length  of  time  to  charge  bail,  (Whee- 
lock  V.  Hall,  3  N.  H.  Rep.  310.)  That  a  rector  in  possession  had  read  tlie  39  articles, 
TV  ill  be  presumed.  (Monk  v.  Butler,  1  Roll.  Rep.  83,  and  see  2  Anstr.  372.)  So  that 
a  man  acting  in  a  public  office  has  been  rightfully  appointed,  (12  Wheat.  70 ;)  e.  g. 
one  acting  as  a  surrogate.  (Rex  v.  Verelst,  3  Campb.  432 ;  and  see  Bishop  v.  Cone, 
3  N.  H.  Rep.  513,  and  People  v.  Gilbert,  Anth.  N.  P.  Rep.  191.)  So  that  entries 
made  in  public  books  were  made  by  the  proper  officers,  (12  Wheat.  70 ;)  that  officers 
issuing  a  land  patent,  had  tlie  requisite  warrant,  plat  and  certificate,  (Hickman  v. 
Boffman,  Hardin's  Rep.  362 ;)  that  a  government  surveyor  did  his  legal  duty  by  sur- 
veying on  the  ground.  (Philips'  lessee  v.  Robertson,  2  Tenn.  Rep.  421.)  A  record 
stated  a  tax  to  have  been  reported  as  assessed :  tliis  shall  be  intended  to  be  the  report 
of  the  man  who  was  sheriff  at  the  time  it  was  assessed,  as  the  duty  belonged  to  him. 
(Said  in  Bush's  heirs  v.  Williams,  1  Cooke's  Rep.  360, 363.)  It  shall  be  intended  of  a 
parson  de  facto  that  he  had  subscribed  the  39  articles  before  the  bishop,  had  publicly 
read  and  assented  to  them,  and  had  a  licence  to  preach.  (Powel  v.  Milbank,  2  Bl. 
Rep.  851 ;  3  Wils.  355,  S.  C.  by  the  title  of  Powell  v.  Milburn.  Anon.  Clayt.  48.) 
So  that  tlie  auditor  of  the  exchequer,  on  his  removal,  had  delivered  up  the  rolls.  (Lord 
Halifax's  case,  Bull.  N.  P.  298.)  So  that  a  constable  delivering  an  execution  for  re- 
newal, held  it  long  enough  to  levy  and  collect  according  to  law,  (Wilson  v.  Gale,  4 
Wend.  623,  626 ;)  that  a  tax  coUector  sold  no  more  land  than  was  necessary  to  pay 
the  tax,  (Ives  v.  Lynn,  7  Conn.  Rep.  505 ;)  that  the  certificate  of  appraisal  was  in  the 
hands  of  the  sheriff  before  he  set  off  the  land  under  the  fi.  fa.,  (Booth  v.  Booth,  7f  onn. 
Rep.  350 ;)  and  that  an  officer  commissioned  by  the  governor  was  duly  nominated. 
(Commonwealtli  v.  Frazier,  4  Monroe,  513,  516.) 

In  one  case,  where  a  sheriff  received  money  on  a  fi.  fa.  after  the  return  day,  having 
received  one  instalment  before,  the  court  were  asked  to  presume  that  he  levied  on 
the  debtor's  property  before  tlie  return  day,  which  act  alone  could  give  him  power  of- 
fically  to  receive  money  afterwards.  But  they  would  not  presume  that ;  saying, 
where  a  fact  is  necessary  to  confer  authority,  it  is  not  to  be  presumed,  though  every 
proper  official  step  will  be  presumed  after  authority  is  shown.  (Rudd  v.  Johnson,  5 
Litt  Rep.  19.) 

Transactions  of  a  private  or  unofficial  character  are  interpreted  by  the  same  lenient 
rules  of  presumption.    OcUaa  et  mhanesta  non  nmt  prcuumenday  (10  Rep.  66,  a.^) 
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Lyuria  nan  prcuumUur,  (Co.  Litt.  383,  b.,)  Omnia  prcuumuntur  UgUime  factOy  do- 
nee probetur  in  contraritan,  (Co.  Lilt.  232,  b.,)  Fraus  est  odiosoy  et  nan  prananenda^ 
(Cro.  Car.  550,)  are  maxims  of  daily  application  in  our  courts,  both  of  civil  and  crimi- 
nal juriadiction,  to  every  diversity  of  human  action  which  is  not  itself  of  such  a  char- 
acter as  to  pronounce  its  own  Qondemnation.    A  party  having  a  legal  right,  enters  up- 
on land ;  the  law  presumes  that  he  enters  with  a  view  to  that  right,  not  with  a  wrong- 
ful intention.    (Benson  v.  BoUes,  8  Wend.  175,  181.)    So  that  a  deed  of  a  trustee 
having  power  to  convey  upon  a  certain  contingency,  was  not  given  till  afler  the  coDr 
dition  happened,  (Morrison  v.  M'Millan,  4  Litt.  Rep.  310 ;)  and  generally,  that  a  trus- 
tee has  faithfully  executed  his  trust    (Sliilknecht  v.  Eastburn's  heirs,  3  Gill  &  John. 
114.)    And  so  against  eveiy  act  of  immorality.    (Cusack  v.  Wliite,  1  Rep.  Const. 
Ct  383.)    Equally  so  against  acts  of  negligence ;  lor  where  it  was  sought  to  charge 
the  defendant  with  having  placed  a  dangerous  commodity  on  board  a  ship,  without 
due  notice  to  the  captain,  it  was  held  that  the  want  of  notice  should  not  be  presumed ; 
but  the  contrary.    (Williams  v.  Th«  East  India  Ca,  3  East,  193.)    And  tliere  cast- 
not  be  a  doubt  that  negligence  in  most  of  the  different  descriptions  of  bailees,  should 
never  be  presumed.    (Story  on  Bailm.  153, 153,  190,  330,  331,  370,  371,  396,  and  the 
cases  and  authorities  cited  at  these  respective  pages.    Schmidt  v.  Blood,  9  Wend. 
868,  371.)    So,  when  a  vessel  is  in  her  usual  business,  it  will  be  presumed  that  the 
master  is  on  board ;  that  being  his  duty.   (Cutter  v.  Moore,  3  Halst.  319 ;  and  see  Co. 
Litt  78,  b.)    A  fortiori  as  against  any  one  charged  with  actual  fraud.    (Kinloch  v. 
Fahner,  1  Rep.  Const  Ct  334.   Levingsworth  v.  Fox,  3  Bay,  530.   Marshall  v.  Lew- 
is, 4  Litt.  Rep.  140.    Hardin  v.  Baird's  heirs,  Litt  SeL  Cas.  346.    Fisk  v.  Gerard, 
3  M'Cord,  11.)    The  presumption  is,  that  a  deed  bears  its  true  date.    (Breckenridges 
v.  Todd,  3  Monroe,  54, 5.    Seymour  v.  Van  Slyck,  8  Wend.  403.) 

And  afler  every  effort  to  establish  fraud,  if  it  remain  doubtful  upon  the  proof,  inno- 
cence is  to  be  presumed.  (3  Cas.  Ch.  85, 114.  Lee  v.  Cook,  1  Wash.  306,  308.  Mun- 
To  V.  Gardner,  1  Rep*  Const  Ct.  308,  9.)  Et  in  facto  quod  se  habet  ad  bonwn  et  war 
hm^  magM  de  how>  qaaxn  de  malo  prtzmmendum  est.    (Co.  Litt  78,  b.) 

So  the  presumption  is  against  the  breach  of  a  positive  law.  By  an  English  statutei 
letters  not  sent  witli  and  respecting  packages  must  be  mailed,  and  cannot  be  sent  by 
private  post :  it  appearing  that  a  letter  was  with  the  package  in  tlie  parcel  sent,  the 
court  presumed  tbat  it  had  respect  to  the  parcel,  inasmuch  as  the  contrary  woiild  be 
to  viobite  the  act  of  parliament  (Bennett  v.  Clough,  1  Barnw.  &  Aid.  461.)  Upon 
the  authority  of  the  last  case,  it  was  lately  held  that  an  importer  shall  be  presumed  to 
have  caused  his  goods  to  be  entered  at  the  custom  house,  according  to  46  Geo.  3,  c* 
87,  s.  1.  (Sis9ons  v.  Dixon,  8  Dowl.  &  Ryl.  536,  539.  5  JJarnw.  &  Cress.  758,  S. 
C.)  So  strong  is  this  presumption,  that  where  a  woman  married  within  13  montha 
afler  her  first  husband  was  last  heard  of,  his  death  was  presumed.  (Rex  v.  {oh.  of 
Twyning,  3  Barnw.  8l  Aklers.  386.)  So  evidence  that  a  tlieatre  has  gone  on  to  per- 
form without  interruption,  authorizes  tlie  presumption  that  it  is  licenced  pursuant  lo 
tlie  statute.  (Rodwell  v.  Redge,  1  Can*.  &  Payne,  330.)  A  candidate  for  a  corpo- 
rate office  shall  be  presumed  to  have  taken  the  sacrament  within  the  time  required  by 
statute,  (Rex  v.  Hawkins,  10  East,  311 ;)  and  a  corporation,  in  receiving  a  contract 
ftfr  debt,  shall  be  presumed  to  hav^  acted  within  its  powers.    (New- York  Firem.  Ins. 
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Co.  Y.  Sturgcs,  2  Co  wen's  Rep.  664 ;  and  see  12  Wheat.  69.)    So  if  it  buy  land  at 
sheriff's  sale.    (Ex  parte  the  Peru  Iron  Comp.,  7  Cowen's  Rep.  540.) 

Upon  the  same  ground,  we  are  to  presume  that  an  unexplained  interlineation,  era- 
sure, obliteration,  or  other  alteration  of  a  written  instrument  "was  made  before  its  exe-» 
cution.    Such  would  of  course  be  the  presumption  on  a  criminal  prosecution  for  forge- 
ry;  and  the  range  of  decision  in  civil  cases,  with  a  few  exceptions,  follow  the  same 
role.    In  Fitzgerald  v.  Ld.  Fauconberge,  (Fitz-G.  207,)  the  interlineation  was  in  a 
deed  of  conveyance  or  settlement  of  F.'s  estate,  and  tended  to  enlarge  the  power  of 
revocation  over  his  estate,  which  he  had  reserved  to  himself;  and  Lord  Ch.  Bar.  Rey-% 
nolds  (with  whom  the  master  of  the  roils  and  lord  chancellor  seem  to  have  concurred) 
said,  he  must  look  upon  it  as  if  it  had  been  originally  incorporated  in  the  body  of  the 
deed,  "for  there  was  no  proof  when  these  words  were  interlined."    (Fitz-G.  214.) 
The  lord  chancellor  speaks  of  it  at  page  223.    In  Trowel  v.  Castle,  (1  Keb.  22,)  it 
was  given  in  charge  to  the  jury,  that  **  an  interb'neation,  without  any  tiling  appearing 
against  it,  will  be  presumed  to  be  at  the  time  of  the  making  of  the  deed,  and  not  af- 
ter."   So  in  Wickes  v.  Caulk,  (5  Har.  &  John.  41,)  on  objection  that  the  subscribing 
witnesses'  names  were  erased ;  the  court  declared,  that  *'  it  is  incumbent  on  a  party, 
who  wishes  to  avoid  a  deed  by  its  erasure,  to  prove  that  the  alteration  was  made  af> 
ter  its  execution  and  delivery." 

Exceptions  to  this  doctrine  would  seem  to  be  found  in  the  case  of  bills  of  exchange, 
pTQiuissoTy  notes  and  the  like  commercial  paper.  Thus,  on  a  question  arising  wheth- 
er the  date  of  an 'acceptance  was  altered  (the  alteration  appearing  on  its  face)  before 
or  afler  the  bill  was  endorsed,  the  endorsement  being  unavailable  if  made  before  the 
alteration,  Abbott,  Ch.  J.  refused  to  presume  in  favor  of  an  alteration  at  the  proper 
time ;  observing,  that  the  plaintiff  must  prove  the  alteratk>n  to  have  preceded  the  ac- 
ceptance, otherwise  it  would  be  void  for  want  of  a  new  stamp.  (Johnson  v.  Duke  of 
Marlborough,  3  Stark.  SI  3.)  Here,  it  will  be  perceived,  was  a  complete  departure 
from  the  usual  presumption  in  favor  of  innocence ;  for  the  judge  intends  a  forgery. 
If  the  case  went  on  a  general  inclination  observed  among  men  to  evade  the  burthen 
imposed  by  the  stamp  laws,  it  is  obvious  that  the  onus  would  be  changed  in  respect  to 
various  other  species  of  paper,  as  well  as  the  commercial  kind.  So  in  a  subsequent 
case,  where  the  actk>n  was  by  the  endorsee  against  tlie  acceptor  of  a  bill  of  exchange, 
an  alteration  appearjpg  to  have  been  made  in  the  sum,  it  was  held,  at  bar,  to  lie  with 
the  plaintiff  to  prove  that  it  was  properly  made.  (Henman  v.  Dickinson,  5  Bing.  183. 
2  Mo.  &  Payne,  389,  S.  C.) 

How  far  these  decisions  will  be  followed  by  the  American  courts  is  quite  doubtful. 
The  direct  contrary  has  been  holden  in  New-Jersey.  (Cumberland  Bank  v.  Hall,  1 
Hatot.  315 ;  and  see  Sayre  v.  Reynolds,  3  South.  737.  So  aemb,  in  New- York.  (Ran- 
kin v.  Blackwell,  3  John.  Cas.  198,  300.)  But  see  Jackson,  ex  dem.  Gibbs,  v.  Os- 
bom,  infra. 

Another  exception  lias  been  made  in  case  of  an  appeal  bond,  though  the  court  do 
Bot  deny  the  general  presumption  in  favor  of  an  alteration  before  executH)n.  They 
Bay  the  prasumptbn  may  be  rebutted ;  and  they  will  not  put  the  appellee  to  that  haz- 
ard. (Sutphen  v.  Hardenbergh,  6  Halst.  388, 9 ;  Shlnn  v.  White,  6  Halst.  187,  S. 
P.)    In  tha  latter  case,  it  ii  said,  a  note  of  the  alteration  by  the  attesting  witness 
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would  bave  obviated  the  objection ;  and  that  this  might  have  been  subjoined  by  the 
witness  on  the  motion  to  dismiss  the  appeal. 

And  it  is  agreed  by  all  the  cases,  that  where  the  alteration  appears  to  be  suspicious 
on  its  face,  and  is  not  duly  noted,  as  if  the  paper  have  been  cut  close,  or  a  mutilated 
figure  be  left,  or  the  ink  differ,  or  the  hand-writing  be  that  of  a  holder  interested  in  the 
alteration,  &c.  the  onus  lies  with  the  party  who  claims  tliat  the  alteration  was  genu- 
ine. (Bishop  V.  Chambre,  3  Carr.  &  Payne,  56 ;  1  Mood.  &  Malk.  166,  S.  C.  Nun- 
nery V.  Cotton,  1  Hawks,  222.  Jackson,  ex  dem.  Gibbs,  v.  Osborne,  2  Wend.  556. 
Jackson,  ex  dem.  Collier,  v.  Jacoby,  9  Cowen's  Rep.  125,  6.  M'Micken  v.  Beau- 
champ,  2  Miller's  Lou.  Rep.  290.) 

Upon  what  internal  appearances  suspicion  may  arise,  we  have  a  very  full  enumera- 
tion in  1  Shep.  Touch.  69.    See  also  2  Jac.  Law  Diet  224,  Deed,  iii ;  5  id.  384,  6, 

Rasure. 

So  if  the  suspicion  arise  from  extraneous  circumstances.  (Doe,  ex  dem.  Campbell, 
V.  Roe,  2  Hawks,  33.)  And  the  instrument  may,  in  turn,  be  sustained  by  internal  ev- 
idence of  fairness,  or  external  evidence  applicable  to  the  transaction.  (Glanville  v. 
Paine,  Barnardist.  Ch.  Rep.  18,  19,  20;)  and  see  Cumberland  Bank  v.  Hall,  1  Halst. 
215;  Rankin  ▼.  Blackwell,  2  John.  Caa.198. 

Nor  is  it  to  be  disguised  that  an  unpleasant  appearance  of  contrariety  exists  among 
the  cases  as  to  the  general  rule,  where  no  suspicion  arises  independent  of  the  alteration 
itself.    While  various  high  authorities  fblk}W  the  ancient  rule  of  presumption  in  &vor 
of  an  alteration  before  execution,  (12  Vin.  Abr.  57,  Evidence,  (Q.  a.  2,)  pi.  5 ;  13  id. 
41,  Fails,  (u.)  pi.  11 ;  2  Wood's  InsL  10th  ed.  286,  ch.  3;  1  Swift's  SysL  310;  4 
Cruis.  Dig.  496,  tit.  32,  ch.  26,  s.  10;  Rankin  v.  Blackwell,  2  John.  Cas.  198;  Cum- 
berland Bank  v.  Hall,  1  Halst.  215;  Wickes  v.  Caulk,  supra;  Stark.  Ev.  pt.  4,  p. 
476,  note  (h.;)  Prevost  v.  Gratz,  6  Wheat.  481,  502;)  oiher  cases,  or  at  least  other 
dicta  of  very  able  judges,  are  diametrically  opposed.    In  Jackson,  ex  dem.  Gibbs,  v. 
Osborn,  (2  Wend.  555,  9,)  although  that  case  be  sustainable  on  tlie  ground  of  a  strong 
suspicion,  independent  of  the  mere  erasure,  yet  the  reasoning  of  the  court,  who  speak 
by  Sutherland,  J.,  is  general ;  and  would  seem  to  ahange  'the  onus  in  all  cases.    The 
authorities  cited  by  him  apparently  relate  to  one  case  only,  viz.  that  of  an  altered 
deed,  the  execution  of  which  is  claimed  to  be  proved  by  its  age  and  possession  under 
it.    In  such  a  case,  age  and  possession  are  not  sufficient,  but  the  ordinary  proof  must 
be  resorted  to.     Mr.  Phillipps,  (1  vol.  405,  ed.  of  1823,)  cited  by  the  learned  judge, 
nl  >o  adds  that  the  blemish  must  be  satisfactorily  explained ;  the  principle  of  which  ex- 
pression would  seem  applicable  to  cases  of  alteration  generally.  The  dictum  of  Wash- 
ington, J.  in  the  case  of  Prevost  v.  Gr^^tz,  in  note  (b.)  to  the  above  pageof  PhillippB, 
reported  in  1  Pel.  C.  C.  Rep.  364, 369,  is  to  the  same  effect  with  the  doctrine  of  Suther- 
land, J.;  and  both  are  sustained  by  the  nisi  prius  decision,  and  charge  to  the  jury  of 
M'Kean,  C.  J.    (Morris'  lessee  v.  Vanderen,  1  Dall.  64,  67.) 

The  force  of  Mr.  Justice  Washington's  decision  and  dictum,  in  Prevost  v.  Gratz, 
was  taken  away  by  a  review  and  reversal  of  his  decree,  in  ilie  supreme  court  of  the 
United  States;  (6  Wheat. 481,  502,  S.  C.;)  by  which  the  authority  of  that  high  tri- 
bunal is  turned  in  favor  of  the  ancient  rule.  Duncan,  J.  speaking  of  that  case,  in  Hef^ 
feltiiiger  v.  Shutz,  (16  Ser^.  &.  Rawle,  47,)  calls  it  a  presumption  made  in  favor  of  inr 
nocence,  "even  where  the  alteration  wad  in  favor  of  the  person  in  whose  hand-writing 
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it  was.''  StilVhowever,  if  we  superadd  the  late  decisions  of  the  English  courts  upon 
commercial  paper,  which,  although  we  have  set  them  down  as  making  an  exception, 
are  not  directly  so  treated  hy  the  judges,  the  discrepancy  may  he  quite  embarrassing. 
We  called  tliose  cases  exceptions,  because  they  do  not  profess  to  overrule  or  question 
the  ancient  cases.  It  is  certainly  a  point  of  no  little  interest,  how  the  rule  shall  finally 
stand,  which  must  exercise  almost  a  daily  influence  on  important  rights.  The  dictum 
of  a  learned  court,  proceeding  mainly  according  to  the  civil  law,  also  sustains  the  above 
departures  from  what  was  clearly  the  ancient  rule  of  the  common  law.  We  allude  to 
the  late  case  of  M'Micken  v.  Beauchamp,  (2  Miller's  Lou.  Rep.  290.)  There  a  con- 
tract appeared  to  be  altered  in  a  material  part,  hy  different  ink.  The  court  disregard 
the  difference  of  the  ink,  (which  we  have  seen  would  have  changed  the  onus  under  the 
old  common  law  rule ;)  and,  on  quotations  from  the  civil  law,  as  construed  by  Spanish 
commentators,  take  the  broad  ground,  "  that  writings  erased  or  interlined  are  presum- 
ed to  be  false."  They  add  that  "  the  rules  in  relation  to  this  subject,  cited  from  the 
Spanish  and  civil  law,  are  in  conformity  with  the  law  of  merchants,  and  all  systems  of 
jurisprudence  with  which  we  have  any  acquaintance."    (id.  292.) 

But  although  it  be  said  that  fraud,  &c.  are  not  to  be  presumed,  the  student  should 
be  careful  to  remember  that  this  is  predicable  of  those  acts  only  which  stand  alone. 
Not  that  fraud,  like  crime,  may  not  be  made  out  and  presumed  from  circumstantial 
testinoony.    (Per  Lord  Hardwicke  in  Aston  v.  Aston,  1  Ves.  268.  Watkins  v.  Stock- 
ett's  adm'rs,  6  Harr.  &  John.  435.  Brogden  v.  Walker's  ex'r,  2  id.  292.)    True  this 
ought  not  to  be  slight.    (Caldwell  v.  Benedict,  8  Mart.  Lou.  Rep.  N.  S.  454.)    Yet 
strong  presumptive  circumstances  indicating   fraud  will   outweigh  positive  proof 
against  it.    (The  Short  Staple,  1  Gallis.  104.)    Indeed,  so  common  and  obvious  are 
these  circumstances  in  some  cases,  as  where  property  is  transferred  in  fraud  of  credi- 
tors, that  the  profesewnal  reader  can  find  ample  illustration  in  his  own  recollection. 
The  court  of  chanceiy  constantly  presumes  fraud  from  certain  confidential  relations, 
as  that  of  trustee  and  cestui  que  trust,  principal  and  agent,  &c,  existing  between  the 
parties  in  respect  to  the  subject  matter  of  the  contract ;  (Gallatian  v.  Cunningham,  8 
Cowen's  Rep.  361 ;)  a  principle  which  constitutes  an  imjwrtant  distinction  between  the 
jurisdiction  of  chancery  and  the  courts  of  common  law.    (Jackson,  ex  dem.  Cadwell, 
V.  King,  4  Cowen's  Rep.  207.) 

So  a  conspiracy  may  be  proved  by  circumstances,  among  which  are  the  acts  of  the 
parties  in  doing  tlie  injuiy  which  is  the  alleged  object  of  the  conspiracy.  (Jones  v. 
Becker,  7  Cowen's  Rep.  445.) 

11.  Again:  Men  are  presumed  to  act  according  to  their  own  interest.  (Finch's 
Law,  37.)  A  tenant  in  tail  pays  off  an  encumbrance  on  the  estate.  Why  ?  In  order 
to  exonerate  it ;  for  he  can  at  any  time  obtain  the  fee  simple  in  another  form,  and 
therefore  has  no  interest  in  keeping  it  on  foot  to  protect  the  estate,  or  enlarge  it,  or  to 
reimburse  himself.  Otherwise  of  a  tenant  for  life,  who  has  but  a  temporary  interest. 
He  cannot  save  himself  without  the  encumbrancer's  place,  which  chancery  will  give 
to  him,  with  all  the  encumbrancer's  rights  and  remedies,  upon  the  presumption  that 
the  tenant  intended  the  apparent  payment  as  an  act  of  purchase.  And  so  of  the  like 
eases.  (Per  Lord  Thurlow,  C.  in  Countess  of  Shrewsbury  v.  Earl  of  Shrewsbury,  1 
Ves.  jun.  227,  233,  and  the  case  at  large ;  3  Bro.  C.  C.  120,  125, 6,  S.  C.  Kirkham  v. 
Smith,  1  Yes.  sen.  258,  260.    Amesbury  v.  Brown,  1  Yes.  sen.  477,  480, 1.    Jones  r« 
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Morgan,  1  Bra  C.  C.  906,  318.  Ware  v.  Polhill,  11  Yes.  357,  274,  See.  St.  Paul  ▼. 
Ld.  Dudley,  15  Vesey,  167, 173.  Redington  v.  Redington,  1  Ball  £lc  Beat  131,  141» 
Earl  oi  Buckinghamshire  v.  Hobart,  3  Swanst  186,  199,  300.) 

This  presumption,  like  any  other,  may  in  various  ways  be  repelled.  (Per  Lord  E3- 
don,  C.  in  Su  Paul  v.  Viscount  Dudley,  15  Ves.  173.  Jones  v.  Morgan,  1  Bro.  C.  G. 
206.  Lady  Shrewsbury  v.  Ld.  Shrewsbury,  3  Bro.  C.  C.  196.  Redington  v.  Red- 
ington, 1  Ball  &  Beat.  143.  Windliaro  v.  Lord  £gremont,  Ambl.  753.  Kirkham  ▼. 
Smith,  1  Yes.  sen.  358,  360.  Amesbury  v.  Brown,  1  Ye8ey,8en.  480i  Earl  of  Buck- 
inghamshire V.  Hobart,  3  Swanst.  186,  199,  300.  Forbes  v.  Moffiitt,  18  Yesey,  384. 
And  see  Gardner  v.  Astor,  3  John.  Ch.  Rep.  53,  55.) 

The  modern  cases  have  arisen  mainly  upon  mortgage  transactioDS.    Thus,  where 
the  equity  of  redemption  was  devised  to  the  noortgagee,  it  was  held  that  this  union  of 
estates  should  extinguish  the  mortgage,  if  that  result  wouM  be  indifierent  to  the  devi- 
see ;  otherwise  if  he  had  an  interest  to  keep  it  on  foot :  and  so  of  other  like  cases. 
(Forbes  v.  Moffatt,  18  Ves.  384.     Gibson  v.  Grehore,  5  Pick.  146.    Freeman  v.  Paul, 
3  Greenl.  360.    Starr  v.  Ellis,  6  John.  Ch.  Rep.  393.     Mills  v.  Comstock,  5  id.  314. 
Lockwood  V.  Sturdevant,  Q  Conn.  Rep.  373.)    Prima  facie,  it  is  an  extinguishment ; 
and  the  one  who  pays  must  show  that  his  interest  was  to  have  the  mortgage  kept  on 
foot.    (Gardner  V.  Astor,  3  John.  Ch.  Rep.  53,  55.    Buniet  v.  Denniston,  5  id.  86.  , 
Starr  v.  EUis,  6  id.  393.)    Thus,  where  one  owning  the  equity  of  redemptk»  in  fee, 
pays  off  a  mortgage  in  which  the  mortgagor's  wife  joined,  and  which  payment,  if  al- 
lowed to  operate  as  an  extinguishment,  would  let  in  her  dower  against  the  owner,  dis- 
charged from  the  mortgage,  the  latter  shall  be  taken  as  still  subsisting.    (Gibson  v. 
Crehore,  3  Pick.  475.  Per  Wilde,  J.,  5  Pick.  146,  S.C.)  And  this  would  be  so  thou^ 
the  owner  not  only  pay,  but  take  a  release  from  the  mortgagee.    (CarU  v.  Butman,  7 
Greenl.  103.    Thompson  v.  Chandler,  id.  377.)    So  where  the  mortgagee  took  a  deed 
with  warranty  from  the  mortgagor,  the  former  was  still  aUowed  the  benefit  of  his  mort- 
gage, as  against  a  previous  attaching  creditor  of  tlie  mortgagor.  (Myers  v.  BrowneU, 
D.  Chip.  Rep.  448.)    So  of  the  covenants  of  title  in  the  mortgage.    (Lockwood  ▼. 
Sturdevant,  6  Conn.  Rep.  373,  388.    And  though  he  take  a  release  of  the  equity  of 
redemption  on  his  prior  mortgage,  and  discharge  the  debt,  this  shall  not  let  in  a  subse- 
quent mortgage.    (Baldwin  v.  Norton,  3  Conn.  Rep.  161.)    But  in  such  a  case,  the 
proof  of  an  interest  or  intent  at  the  time  to  keep  the  mortgage  on  foot  should  be  dear 
and  precise.    (Burnet  v.  Denniston,  5  John.  Ch.  Rep.  35.)  *  Where  the  intention  is 
declared  by  the  deed,  to  consider  the  mortgage  paid,  this  shall  conclude.    (Wade  ▼. 
Howard,  6  Pick.  493.)    Whether  considerations  of  interest  prevail  or  not,  all  the  ca- 
ses agree  that  the  intent  may  be  declared  at  the  time,  or  deduced  from  various  cir- 
cumstances.   (James  V.  Johnson,  6.  John.  Ch.  Rep.  417.)    And  this  doctrine  will  be 
found  to  have  been  veiy  fully  examined  in  the  last  cited  case,  when  it  came  to  be  re- 
viewed in  the  court  of  errors,  where  it  appears  by  the  title  of  James  v.  Morey,  3  Cow- 
en's  Rep,  346.    See  tlie  remarks  and  quotations  of  the  learned  judges,  at  p.  385  to 
337,  303,  304,  313,  and  318. 

Upon  the  same  principle,  long  acquiescence  by  one  in  the  adverse  enjoyment  of  a 
right  by  another,  leads  to  an  inference  that  the  former  has  parted  with  it  in  a  legal 
form;  and,  in  time,  may  lead  to  the  presumption  of  the  necessary  instruments  of  as- 
surance, or  of  tlie  requisites  to  make  existing  assurances  valid  against  him.    So  of  tlie 
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extinction  and  satiflftction  of  demands,  and  the  sanctioning  of  secondary  evidence. 
(See  per  Robertson,  J.  in  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  435  to  437,  and  Big- 
gen'  adni'r  v.  Alderson,  1  Munf.  54,  60.)  But  this  principle  will  be  illustrated  by  our 
subsequent  notes  on  presumptive  evidence  of  grants,  payment,  extinction,  &c. 

Upon  the  same  principle,  it  is  presumed  that  a  man  has  adopted  or  accepted  an  ad« 
vantageous  act,  offer,  giA,  bequest,  devise,  or  conveyance,  &c.  until  his  positive  dis- 
claimer or  refusal  is  shown.  (Per  Bayley  and  Littledale,  Js.  in  Bailey  v.  Culverwell, 
8  Bamw.  &.  Cresw.  448.  Doe,  exdem.  Marston,  v.  Butler,  3  Wend.  149.  Camp  v. 
Camp,  5  Conn.  Rep.  S91.  Townsend  v.  Tickell,  3  Bamw.  k.  Aid.  31,  and  the  case^ 
there  cited,  particularly  Thompson  v.  Leach,  3  Salkeld,  618.  See  also  Nicolson  v. 
Wordsworth,  3  Swanst  365,  372 ;  Adams  v.  Taunton,  5  Madd.  Rep.  435 ;  and  2 
Prest.  on  Abstracts,  396,  et  seq.)  This  rule  has,  of  late,  mainly  been  applied  to  the 
presumed  acceptance  by  creditors  of  their  debtor's  assignment,  in  trust  for  their  pay- 
nient»  where  the  assignment  requires  no  release  or  other  disadvantageous  terms ;  (Ni- 
coU  V.  Mumfoid,  4  John.  Ch.  Rep.  522,  529.  Halsey  v.  Fairbanks,  4  Mason,  206. 
And  see  Brooks  v.  Marbury,  1 1  Wheat.  78 ;  and  M'Allister  v.  Marshall,  6  Binn.  338 ;) 
or  to  the  assent  of  the  assignees  or  trustees.  (Wilt  v.  Franklin,  1  Binn.  502 ;  and  see 
Lippinoott  v.  Barker,  2  Binney,  174;  Shepherd  v.  M'Evers,  4  John.  Ch.  Rep.  136 ; 
Nelaon  v.  Blight,  1  John.  Cas.  205 ;  Weston  v.  Barker,  12  John.  Rep.  276 ;  and  Cum-^ 
berland  v.  Codrington,  3  John.  Ch.  Rep.  229,  261.)  But  tlie  doctrine  of  presumed  as- 
sent in  these  particular  cases  is  received,  if  at  all,  with  great  caution  in  Massachusetts, 
wbere,  to  warrant  it,  the  benefit  must  appear  lo  be  decided  and  unequivocal.  (Rus- 
sell v.  Woodward,  10  Pick.  408,  and  the  cases  there  cited.)  The  supreme  court  of 
thai  state,  however,  applied  the  principle  very  strongly  in  another  case,  where  they 
presumed  the  assent  of  a  widow  to  a  testamentary  provision  in  lieu  of  dower,  it  ap- 
pearing decidedly  advantageous.  (Merrill  v.  Emery,  10  Pick.  507,  510.)  In  Eng- 
land, it  has  kitely  been  held  that  one  shall  be  presumed  to  have  adopted  an  advanta- 
geous act  done  by  another  as  his  assumed  agent.  (Per  Bayley  and  Littledale,"  Js.  in 
Bailey  v.  Culverwell,  8  Barnw.  &>  Cresw.  448.) 

12.  Other  pre8umptM>ns  arise  from  the  nature  and  general  incidents  of  property.  To 
tlfe  ownership  of  lands,  certain  rights  and  privileges  are  annexed  de  eommunijure ; 
though  not  so  inseparably  but  that  they  may  be  disannexed,  and  vested  in  another. 
Thus  the  lord  of  tlie  manor  owns  the  soil  of  common  right ;  and  on  liis  being  proved 
kird  of  the  maaor,  his  ownership  of  the  soil  is  intended ;  and  it  lies  with  the  opposite 
■ide  to  shew  that  any  part  bek>ngs  to  another.  (Ca  Litt  261,  a,  note  1,  in  Harg.  & 
Butl  edO  So  the  different  land  holders  of  a  manor  have,  prima  facie,  a  right  of  com- 
niOD  on  the  k»rd's  waste;  and  the  owner  of  the  surface  of  the  land,  to  the  minerals 
and  infenor  strata ;  the  possessor  of  a  several  Fishery  to  the  ground  covered  with  water, 
(Co.  Litt.  12%  a,  note  7,  Harg.  &  ButL  ed.  Lofil,  364,  tit.  Separate  Fishery;  Par- 
thericbe  v.  Mason,  2  Chit.  Rep.  658 ;)  and  of  various  other  incidental  rights,  which  see 
enii9ierated  in  3  Ridgw.  Irish,  P.  C.  329,  et  seq. ;  the  lord  to  the  soil  of  the  high- 
way running  over  the  waste  of  his  manor ;  (Lofil,  868;  1  RoH.  Abr.  992.  1.  5 ;  Poet, 
vol.  2,  185,  6»  and  the  cases  there  cited ;)  and  the  owner  of  enclosed  land,  to  the  waste 
intervening  between  that  and  the  highway.  (Pring  v.  Pearcy,  7  Bam.  %i  Cress. 
304.)  So  where  a  road  passes  between  the  land  of  A.  and  B.,  prima  facie,  each  owns 
the  soil  tbef  eol^  utqut  adfihm  vice.  (Lofi^  959*   Per  Gibbs,  Ch.  J.,  in  Grose  v.  West, 
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7  Taunt.  41.  WatiouB  v.  Southworth,  5  Conn.  Rep.  305.  Cook  v.  Green,  11  Price, 
736.  Post,  vol.  3,  185.)  And  see  per  Bayley,  J.,  in  Noye  v.  Reed,  1  Mann.  &  RyL 
65 ;  3  Kent's  Comm.  432, 3,  and  cases  there  cited.  So  two  proprietors  on  opposite  sides 
of  a  river  not  navigable,  that  is  to  say,  above  the  ebb  and  flow  of  the  tide,  own  tisguc 
fisufih  aquas ;  and  the  proprietor  of  both  side  owns  the  whole.'  (Ex  parte  Jennings,  6 
Cowen's  Rep.  518, 536,  et  seq.  note  (a)  and  the  authorities  there  cited ;  3  Kent's  Conim. 
427,  et  seq.  2  ed.,  and  the  authorities  there  cited ;  to  which  add  2  Dane's  Abr.  692,  § 
13 ;  Waters  v.  Lilley,  4  Pick.  145 ;  Commonwealth  v.  Chapin,  5  Pick.  199 ;  per  Lord 
Tenterden,  Ch.  J.,  in  Mason  v.  Hill,  3  Barnw.  &  Adolpb.  76 ;  Fleming  v.  Kenney,  4 
J.  J.  Marsh.  158 ;  aud  Scott  v.  Wilson,  3  N.  H.  Rep.  321,  325.) 

As  before  remarked,  these  incidental  or  presumptive  rights  are  not  inseparable.  The 
presumption  may,  therefore  be  rebutted.  (1  Rol.  Abr.  401.  16  Ves.  390.  Co.  Litt. 
132,  a.,  note  of  Hargr.  &  Bull.  Lade  v.  Shepherd,  2  Str.  1004.  Grose  v.  West,  7 
Taunt  39.)  Thus  tlie  presimiption  that  the  right  of  minerals  accompanies  the  fee, 
may  be  rebutted  by  shewing  a  user  by  others.  (Roe  v.  Grenfel,  Ry.  &  Mood.  N.  P. 
Cas.  396.) 

13.  Other  presumptions  arc  founded  on  the  dictates  of  prudence  and  discretion ;  as 
that  regular  and  ordinary  means  are  adopted  for  a  given  end.  Hence  where  the  means 
calculated  to  attain  a  certain  end  appear  to  have  been  adopted,  or  the  end  itself  appears 
to  have  been  attained,  a  technical  and  particular  completion  in  the  one  case,  or  all  the 
ordinary  previous  steps  in  the  otlier  need  not  be  proved,  but  will  be  presumed ;  espe- 
cially if  the  absence  of  particular  proof  be  accounted  for.  Thus  proof  of  sealing  and  de- 
livery without  the  signing  of  a  deed,  the  usual  place  on  the  deed  for  this  being  mutiJated, 
would  doubtless  warrant  the  presumption  that  the  deed  was  signed.  So  if  the  deed  be 
lost.  So  where  the  attestation  says  only  ^'  sealed  and  delivered,"  in  a  case  where  you 
are  put  to  proof  of  tlie  subscribing  witness'  hand- writing ;  or  where  there  is  no  attest- 
ing witness ;  but  you  prove  the  parties'  hand  to  a  paper  sealed,  with  the  usual  attesta- 
tion, '^-sealed  and  delivered,"  the  paper  being  in  your  hands  and  for  your  benefit ;  or 
in  the  ordinary  case  of  establishing  a  contract  by  simply  proving  the  signature  to  be  in 
the  hand-writing  of  the  party  to  be  charged.  In  all  these  cases  something  is  wanting 
in  the  direct  proof;  the  hand- writing  in  one  case,  the  sealing  in  another,  the  deliveiy 
in  another,  yet  the  facts  which  are  proved  lead  irresistibly  to  the  presumption  that  the 
other  acts  requisite  to  give  validity  to  the  instrument  were,  in  truth,  done ;  and  the  law 
applies  the  maxim,  cmnia  prcmtmuntur  recte  soUenniter  esse  aetOy  donee  probettar  in 
contrarium.  (See  12  Wheat,  70.)  This  is  a  maxim  of  extensive  application  in  the 
law  of  presumptive  evidence ;  and  where  direct  proof  is  beyond  the  party's  reach,  or 
in  cases  where  it  is  not  reasonably  to  be  expected,  comes  in  aid  of  numerous  defects. 
(M'Queen  v.  Farquhar,  11  Ves.  467,  477,  8.  Burrowes  v.  Lock,  10  Ves.  470,  473. 
Pigot  V.  HoUoway,  1  Binn.  436.  Rex  v.  Catesby,  2  Barnw.  &  Cressw.  814.  Den, 
ex  dem.  Gaston,  v.  Mason,  Coxe's  Rep.  10.  Curtis  v.  Hall,  1  South.  Rep.  148  New- 
bold  V.  Lamb,  2  South.  Rep.  449.  Churchill  v.  Speight's  ex'rs,  2  Hay  w.  838.  Rex 
v.  Inh.  of  Whitchurch,  7  Barnw.  &  Cressw.  573.)  Where  the  bargain  and  sale  (or  a 
year,  and  the  release  bear  date  the  same  day,  the  former  will  be  presumed  to  have 
been  first  executed,  this  course  having  been  necessary  to  give  them  validity  as  a  coin 
veyance.  And  so  of  any  other  and  like  modes  of  conveyance.  (See  per  Lord  Keeper 
North  in  Barker  v.  Keate,  1  Freem.  251 ;  and  per  Ld.  Mansfield,  in  Taylor,  ex  dem.  At- 
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kyns,  V.  Horde,  1  Burr.  106,  7.)    So  where  a  witness  attested  only  the  last  sheet  of  a 
will,  all  the  sheets  were  presumed  to  have  been  in  the  room.    (Bond  v.  Seawell,  3 
Burr.  1773.    1  [Bl.  Rep.  407,  S.  C.)    Or  if  all  the  witnesses  be  dead,  a  regular 
execution  is  intended  from  proof  of  their  hand-writing.    (Hands  v.  James,  S  Com. 
Rep.  531.    Brice  v.  Smith,  Willes,  1.    Croft  v.  Pawlet,  2  Str.  1109.)    So  a  deed 
ahaJl  be  presimied  to  have  been  delivered  on  the  day  of  its  date.    (Breckenridges  v. 
Todd,  3  Monroe,  54,  5.     Shep.  Touch.  72.)    And  having  a  seal  at  the  trial,  will  be 
presumed  to  have  had  one  when  delivered,  though  the  subscribing  witness  remember 
no  seal.    (Ball  v.  Taylor,  1  Carr.  &  Payne,  417.)    A  patent  from  the  state  will  be  pre- 
sumed to  have  borne  the  great  seal,  though  the  exemplification  be  marked  '*  L.  S" 
only.     (Williams  v.  Siieldon,  10  Wend.  654.)    And  after  a  few  years  possession  and 
exercise  of  corporate  rights  by  an  ecclesiastical  corporation,  formed  under  the  New- 
York  statute,  it  will  be  presumed  that  the  proper  officer  (e.  g.  the  rector)  was  present 
<t  the  fbrroalion,  though  the  certificate  of  the  proceedings  omit  to  mention  that  circim^ 
stance.    (All  Saints  Church  v.  Lovett,  1  Hall's  Rep.  N.  Y.  C.  P.  191.)    So  a  judicial 
confirmation  of  a  sale  made  under  a  decree,  by  a  trustee,  was  presumed.    (Shilknecht 
V.  £a8tbum's  heirs,  3  Gill  &  John.  1 14.)    A  contract  by  A.  to  work  for  B.;  and  an- 
other bearing  the  same  date,  and  having  the  same  subscribing  witness,  by  which  B. 
promised  to  pay  A.  a  certain  sum  in  a  certain  way,  were  intended  the  one  to  form  the 
consideration  of  the  other.    (Aldridge  v.  Bimey,  7  Monroe,  344,  347.) 

It  has  been  a  matter  of  much  litigation,  how  far  this  maxim  omnia  prcesumuntur 
rite  esse  acta,  shall  prevail  in  establishing  the  jurisdiction  of  a  court  or  magistrate.  In 
England  it  is  not  admissible  as  to  the  facts  which  constitute  a  special  and  limited  ju- 
risdiction. (Per  Holroyd,  J.,  in  Rex  v.  All  Saints,  1  Mann.  &  Ryl.  668,  and  the  cases 
there  cited.)  Though  it  is  otherwise  of  courts  having  general  jurisdiction,  (id.) 
In  the  ibnner  case,  in  order  tliat  the  party  may  avail  himself  of  the  proceeding,' 
he  must  not  only  plead,  but  prove  the  facts  which  go  to  the  question  of  jurisdic- 
tion, (id.)  And  see  Rudd  v.  Johnson,  5  Litt.  Rep.  19  ;  also  stated  supra,  pi.  9  of 
this  note.  But  in  Massachusetts,  there  appearing  on  the  files  of  the  probate  court 
a  record  of  assigmnent  of  dower  regular  on  its  face,  tlie  supreme  court  intended  that  a 
regular  application  by  the  widow  was  made,  or  her  assent  given  for  that  purpose. 
(Tiison  V.  Thompson,  10  Pick.  359,  363.)  And  in  Pennsylvania  the  maxim  was  ex- 
pressly applied  to  support  the  summary  proof  of  a  -wiW  in  the  county  court  of  Virginia ; 
the  court  saying,  "  To  the  act  of  the  county  court  in  holding  jurisdiction  of  the  subject 
of  probate,  the  maxim  omnioy  &c.  is  as  applicable  as  to  the  judicial  proceedings  of  our 
own  state."  (Ripple  v.  Ripple,  1  Rawle,  386,  389.)  In  New- York,  as  to  these  for- 
eign proceedings,  which  are  unknown  to  the  common  law,  the  two  latest  and  promi- 
nent cases  appear  to  conflict.  The  first  was  the  case  of  a  New- Jersey  attachment  of 
a  vessel,  by  a  material-man ;  which  was  sustained  on  the  presumption  tliat  the  law  of 
that  state  warranted  the  proceeding.  (The  Stamford  Steam  Boat  Co.  v.  Gibbons,  9 
Wend.  887,  331.)  The  other  respected  a  specific  delivery  of  real  estate  under  an 
execution,  in  satisfaction  of  a  judgment  of  Vermont ;  a  very  common  proceeding  in 
New  England,  which  was  placed  by  the  supreme  court  upon  the  groundof  a  strictly 
foreign  proceeding  unknown  to  the  common  law,  jurisdiction  of  wliich  must  be  shown 
by  pleading  the  local  statute,  and  proving  it.  (Holmes  v.  Broughton,  10  Wend.  75.) 
Vol.  I.*  39 
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But  by  this  .and  several  other  <!ases,  it  is  agreed  that  upon  a  comnKMi  law  question,  that 
law  shall  be  presumed  to  prevail  in  a  neighboring  state  until  the  contrary  be  shown. 
(Walker  v.  Maxwell,  1  Mass.  Rep.  103.  Legg  v.  Legg,  8. Mass.  Rep.  99.)  This 
subject,  however,  belongs  more  properly  to  the  future  head  which  treats  of  the  mode 
of  proving  domestic  and  foreign  judgments  and  other  judicial  proceedings. 

15.  Other  presumptions  are  referable  to  the  policy  of  the  law.  An  instance  under 
this  head  is  the  presumption  in  &vor  of  cross  remainders  when  the  land  is  devised  be- 
tween two  persons  as  tenants  in  common  in  tail,  and  the  contrary  when  between  more 
than  two.  (S  Bl.  Comm.  381.)  This  rule  is  of  course  confined  to  devises,  and  is  sub- 
ject to  various  modifications  and  exceptions  arising  from  the  particular  language  of 
the  will.  (See  Pery  v.  White,  Cowp.  777 ;  Phipard  v.  Mansfield,  Cowp.  797,  800 ; 
Doe,  ex  dem.  Burden,  v.  Burville,  2  East,  47,  8,  note ;  Holmes  v.  Meynel,  T.  Jones, 
172,  T.  Raym.  453,  455,  S.  C. ;  2  Roll.  Rep.  281 ;  1  Wms.'  Saund.  185,  a.,  note  6  ; 
Atherton  v.  Pye,  4  T.  R.  710,  713;  Cooper  v.  Jones,  3  Bam.  &  Aid.  425,  439; 
Staunton  v.  Peck,  2  Cox's  C.  C.  8 ;  Watson  v.  Foxon,  2  East,  36,  40 ;  Roe  v.  Clay- 
ton, 6  East,  628  ;  Doe,  ex  dem.  Gorges,  v.  Webb,  1  Taunt  234 ;  Green  v.  Stepbene, 
17  Vcs.  64;  Comber  v.  Hill,  2  Str.  969;  Davenport  v.  Oldis,  1  Atk.  579;  Dyer  v. 
Dyer,  19  Yes.  612,  1  Meriv.  214,  S.  C;  and  Jones  v.  Randall,  1  Jac.  &  Walk.  100.) 

Again ;  the  presumption  is  that  money  borrowed  by  the  husband,  on  the  security  of 
the  wife's  real  estate,  is  appropriated  solely  by  him ;  the  money  being  under  his  abso- 
lute control,  in  virtue  of  the  power  conferred  by  the  marital  right.  (Earl  of  Kinnoul  v. 
Money,  3  Swanst  208,  note.)  Hence  she  and  her  personal  representatives  have 
a  right,  in  equity,  U)  demand  of  him  and  his  representatives,  that  his  estate  shall 
be  fii^t  applied  in  discharge  of  the  encumbrance,  so  as  to  relieve  her  estate.  (Neim- 
cewicz  V.  Gahn,  3  Paige,  614,  11  WendeU,  312,  S.  C.  Tate  v.  Austin,  1  P.  Wms. 
264.  Lord  Huntingdon's  case,  2  Vern.  437.  Per  Lord  Hardwicke,  in  Astley 
V.  Earl  Tankerville,  3  Br«.  C.  C.  545.  Eari  of  Kinnoul  v.  Money,  3  Swanst 
208,  note  (a.)  And  see  Pococke  v.  Lee,  2  Vern.  604;  and  Clinton  v.  Hooper, 
1  Vcs.  jun.  173.)  This,  however,  being  but  an  equity,  may  be  rebutted  by  an- 
other equity,  which  may  be  set  up  by  parol  proof.  (Per  Lord  Hardwicke,  in  Earl 
of  Kinnoul  v.  Money,  3  Swanst.  202,  208,  note  (a.).)  As  if  tlie  money  were  rais- 
ed to  pay  off  her  debts  due  dum  sola,  (Lewis  v.  Nangle,  AmbL  150,  2  P.  Wms. 
664,  note,  S.  C. ;  Eari  of  Kinnoul  v.  Money,  3  Swanst  202,  note;  Bagot  v.  Oughton, 
1  P.  Wms.  347 ;)  or  for  her  private  use,  (see  per  Lord  Thuriow,  in  Clinton  v.  Hooper, 
1  Ves.  jun.  188 ;)  even  though  she  should  af^rwards  make  a  present  of  the  money  to 
liim.  (Semb.  per  Lord  Thuriow,  in  Clinton  v.  Hooper,  1  Ves.  jun.  188.)  And  so,  in 
general  where  the  money  is  raised  partly  for  the  use  of  each.  (Lewis  v.  Nangle, 
Ambl.  150.) 

16.  In  some  cases,  the  mere  want  of  a  presumption  on  the  one  side,  is  a  sufficient 
presumption  in  favor  of  the  other ;  for  wherever  the  nature  of  a  subject  leaves  it  per- 
fectly indifferent  whether  a  given  fact  does  or  does  not  exist,  the  party  who  founds 
his  claim  or  his  defence  upon  the  existence  of  it,  must  remove  that  indifierence ;  and 
the  opposite  party  may  rely  upon  the  single  argument  that  nothing  appears  in  opposi- 
tion to  him ;  and  that  de  non  apparentibus  et  rum  existent&nu  eadem  eit  ratio.  (2  Ev. 
PoUi.  329,  No.  16,  §  14.) 
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17.  Where  the  existence  of  one  fact  so  necessarily  and  absolutely  induces  tlie  sup- 
position of  another,  that  if  the  one  is  true  the  other  cannot  be  false,  as  where  eonnee- 
Hon  is  inferred  fi-om  pregnancy,  the  term  presumption  cannot  be  legitimately  applied ; 
for  the  nature  of  presumption  is,  that  it  does  not  require  to  be  substantiated,  but  that 
it  may  be  defeated  by  positive  contradiction,  according  to  the  maxim  stabitur  preiun^- 
iioni  donee  probetur  in  contrarwm.  (Vid.  Lofft's  Gilb.  903.)  The  distinction  be- 
tween presumption  and  proof  is,  that  the  one  may  be  false,  but  until  shewn  to  be  so, 
must  be  regarded  as  true ;  that  the  other  (the  facts  upon  which  it  is  founded  being  ad- 
mitted) cannot  be  otherwise  than  true.    (S  Ev.  Poth.  339,  No.  16.  §  14.) 
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The  civil  law  speaks  oT strong  presumptions  and  conjectures ;  and  again  ofsignsy  con- 
jeeiures,  md  presumptions  ;  (1  Dom.  B.  3,  tit  6,  §  4,  art.  3  and  3 ;)  and  some  writers 
have  attempted  a  still  more  certain  division  as  to  the  force  and  effect  of  presumptive 
proofi  Thus,  in  Co.  Litt.  6,  b.  and  Lofi^^s  Gilbert,  303,  we  find  a  division  into,  1.  vi- 
olenf,  S.  merely  prcbeAle,  and  3.  toeak  and  inconclusive  presumptions*  The  latter,  it 
is  there  said,  are  light  and  rash,  and  weigh  nothing  in  judicial  consideration.  An  in- 
stance of  the  first  is  put  of  a  man  suddenly  dead  in  a  room,  and  another  running  out 
JM  haste  with  a  bloody  sword,  no  other  person  being  in  the  room.  This  is  a  violent 
presumption  that  he  is  the  "murderer;  for  the  blood,  the  weapon,  the  hasty  flight,  are 
all  necessary  concomitants  to  such  a  horrid  fact  (Lofil's  Gilb.  310,  and  the  authori- 
ties there  cited.)  So  continual  and  quiet  possession  to  prove  a  deed.  (Co.  Litt.  6,  b.) 
Probable  presumption,  it  is  said  weighs  but  little.  (Co.  Litt  6,  b.)  And  tlie  third 
class  not  at  all.  (Lofft's  Gilb.  303.  Co.  Litt  6,  b.)  It  is  evident  that  all  those  nu- 
merous presumptions  which  stand  for  proof  till  overturned,  are  of  the  first  class.  Of 
the  second  class  the  books  give  us  veiy  few  instances.  But  it  would  seem  to  embrace 
all  those  circumstantial  proofs,  the  effect  of  which  is  not  reducible  to  rules,  and  must 
therefore  go  to  a  jury  in  order  to  be  weighed  upon  tlie  force  of  the  circumstances. 
And  this  seems  to  be  more  properly  denominated  circumstantial  evidence,  of  which  a 
late  writer  has  made  a  head  distinct  firom  presumptive  evidence.  (3  Stark.  Ev.  478.) 
Instead,  however,  of  motnng  hut  little  in  the  language  of  Lord  Coke,  it  is  now  allowed, 
in  many  instances,  to  be  the  most  satisfactory  species  of  proof)  whether  in  criminal  or 
civil  cases.  (Per  Washington,  J.  in  United  States  v.  Johns,  1  Wash.  C.  C.  Rep. 
972.  3  Stark.  Ev.  479.)  It  is  in  its  own  nature  capable  of  producing  the  highest  de- 
gree of  moral  certainty.  (3  Stark.  Ev.  479, 480.)  And  see  the  next  note.  The  third 
class  seems  to  be  the  mere  conjecture  of  the  civil  law.  As  if  one  has  threatened  an- 
other with  death,  who  is  shortly  afler  found  dead  by  violence.  Without  other  proof, 
a  conviction  cannot  follow.  (1  Dom.  B.  3,  tit  6,  §  4,  art  4.)  So  of  a  tutor  (guardi- 
an) who  begins  his  office  without  any  estate  of  his  own ;  but  in  the  course  of  his  ad- 
ministration becomes  rich.  The  ward  cannot  infer  from  tliis  that  the  tutor  has  enrich- 
ed himself  by  despoiling  the  trust  estate,  if  the  account  be  otherwise  true.  For  the 
tutor  may  have  acquired  his  goods  in  many  other  ways.  (1  Dom.  B.  3,  tit  6,  §  4,  art 
13.  ft  Ev.  Poth.  345,  No.  16,  §  14.  id.  338.  Goodtitle  v.  Duke  of  Chandos,  3  Burr. 
1065.)    Yet  '^  the  degrees  of  probability  are  very  extensive ;  and  a  considerable  latitude 
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must  be  allowed  to  the  judgment,  applied  to  the  circmnstancesof  each  particular  qtea- 
ii<Hi ;  which,  as  it  cannot  be  previously  defined,  is  from  its  very  nature,  subject  to  be 
affected  by  the  variety  of  individual  sentiments."  (2  Ev.  Poth.  3S9,  No.  16,  §  14. 
See  Hart  v.  Newland,  3  Hawks,  13S,  123.)  That  a  man  had  conspired  to  commit  a 
murder  afterwards  perpetrated,  was  holden  not  enough  upon  which  to  presume  his 
participation.  Otherwise  where  he,  ai\er  so  conspiring,  was  present  In  such  case,  be 
shall  be  presumed  a  participant,  unless  he  shew  that  he  was  present  for  an  innocent 
purpose.    (Commonwealth  v.  Knapp,  9  Pick.  496.) 
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This  is  what  the  civil  law  means  by  tlic  discretion  of  the  judge.  "  Thus  when  one 
thing  is  signified  by  another,  we  presume  the  truth  of  that  which  is  signified,  by  the 
certainty  of  that  which  signifies  it.  And  it  is  out  of  these  different  principles  that 
signs,  conjectures  and  presumptions  are  formed ;  concerning  which  there  can  be  no 
certain  rules  laid  down ;  but  in  every  case  it  must  depend  on  the  prudence  of  the 
judge,  to  discern  whet^ier  the  presumption  be  well  or  ill  grounded,  and  what  efiect  it 
may  have  to  serve  as  a  proof."    (1  Dora.  B.  3,  tit  6,  §  4,  art.  3.) 

Yet  this  is  a  discretion  governed,  in  respect  to  many  tilings,  by  rules,  as  will  appear 
throughout  the  doctrine  of  presumptive  evidence.  "  And  it  is  on  the  prudence  of  the 
judge  that  the  use  and  application  of  these  rules  depend,  according  to  the  quality  of  the 
facts  and  the  circumstances."    (1  Dom.  B.  3,  tit  6,  §  4,  art  3.) 

"  What  circumstances  will  amount  to  proof,  can  never  be  matter  of  general  defini* 
tion.  The  legal  test  is  the  sufiiciency  of  tlie  evidence  to  satisfy  the  understanding  and 
conscience  of  the  jury.  On  the  one  hand,  absolute,  metaphysical  and  demonstrative 
certainty,  is  not  essential  to  proof  by  circumstances.  It  is  sufficient  if  they  produce 
moral  certainty,  to  the  exclusion  of  every  reasonable  doubt  Even  direct  and  positive 
testimony  does  not  afford  grounds  of  belief  of  a  higher  and  superior  nature."  (3  Staik. 
Ev.  514,  and  see  post,  167.) 

A  juror  ought  not  to  condemn  till  reasonable  doubt  of  guilt  is  excluded  from  hia 
mind ;  that  is  to  say,  unless  he  be  so  convinced  by  the  evidence  that  he  would  venture 
to  act  upon  that  conviction  in  matters  of  the  highest  concern  and  importance  to  his 
own  interest  And  in  no  case,  as  it  seems,  ought  tlie  force  of  circumstantial  evidence, 
where  it  is  adequate  to  conviction,  to  be  inferior  to  that  which  is  derived  fh>m  the  tes- 
timony of  a  single  witness,  the  lowest  degree  of  direct  evidence.  (3  Stark.  Ev.  514, 
and  see  post,  167.) 

''  The  rule,  even  in  a  capital  case  is,  that  should  the  circumstances  be  sufficient  to 
convince  the  mind  and  remove  every  rational  doubt,  the  jury  is  bound  to  place  as 
much  reliance  on  such  circumstances  as  on  direct  and  positive  proof;  for  ikcts  and  cir- 
cumstances cannot  lie."  (Per  Livingston,  J.,  U.  S.  G.  C,  New- York,  Sept.  1817,  in 
Jacobson's  case,  3  C.  H.  Record.  143.)  And  see  Judge  Washington's  observations 
to  the  like  efiect  m  United  States  v.  Johns,  1  Wash.  G.  G.  Rep.  372. 

No  court  has  a  right  to  direct  a  jury  to  disregard  presumptive  proof,  or  to  view  it 
under  a  difierent  aspect  from  that  iu  which  it  is  actually  presented.    They  are  to  de- 
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cide  on  ilB  proper  influence,  and  on  the  order  and  manner  in  which  they  weigh  it ;  and 
any  interference  with  tliis  right  would  be  an  invasion  of  their  privilege.  (Crane  v.  As- 
tor,  6  Pet.  598.) 

But  presumptive  or  circumstantial  proof  of  which  the  jury  are  the  exclusive  judges, 
should  be  carefully  distinguished  from  what  the  law  calls  prima  facie  evidence.  The 
latter  is,  in  judgment  of  law,  sufficient  to  establish  the  fact ;  and  if  not  rebutted,  re- 
mains flufEcient  And,  therefore,  if  the  jury  disregard  it,  their  verdict  may  be  set 
gside.    (KeUy  v.  Jackson,  ex  dem.  Morris,  6  Pet.  6Z%  631, 2.) 
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Various  other  rules  for  determining  the  weight  and  e£fect  of  this  kind  of  testimony, 
occur  in  the  books. 

Elach  of  the  circumstances  essential  to  the  conclusion  should  be  fully  established,  in 
the  same  manner  and  to  the  same  extent  as  if  the  whole'lssue  rested  upon  it.  The 
proof  is  more  cogent  where  the  circumstances  are  numerous,  and  derived  from  many 
different  and  independent  sources,  than  where  they  are  few  and  depend  on  the  credit 
of  one  or  two.  Where  they  all  rest  on  a  single  witness,  the  question  is  both  whether 
he  be  faith-worthy,  and  if  so,  whether  the  inference  be  correct ;  thus  frequently  reduc- 
ing the  evidence  below  the  lowest  degree  of  direct  proof.  The  number  of  circumstan- 
ces stated  by  the  witness  does  not  add  to  the  force  of  his  testimony,  unless  they  admit 
of  contradiction  if  false.  But  the  number  of  circumstances,  coming  from  different 
sources,  repel  the  suspicion  of  fraud ;  and  a  hypothesis  which  consists  with  and  recon- 
dles  many  circumstances,  is  more  likely  to  be  true  than  one  which  depends  on  but 
few.  The  simulation  or  fabrication  of  facts  intended  by  a  party  to  break  the  chain  of 
circumstantial  proof,  are  exposed  to  great  danger  of  detection.  (3  Starkie's  Ev.  503 
to  506.) 

*'  The  force  and  tendency  of  circumstantial  evidence  to  produce  conviction  and  be- 
lief^ depend  also  on  a  consideration  of  the  coincidence  of  circumctances  with  the  fact 
inferred,  that  is  with  the  hypothesis  ;  and  the  adequacy  of  such  coincidences  to  exclude 
every  other  hypothesis."  (Plunket's  case,  3  C.  H.  Rec.  137.  3  Stark.  Ev.  481 ;  and 
see  ante,  155.  Atwood's  case,  4  C.  H.  Rec.  91.)  The  facts  must  not  only  be  con- 
sistent with  the  hypotliesis ;  for  tliis  leaves  it  indifferent  whether  the  hypothesis  be 
true  or  fale ;  neither  is  a  preponderance  of  probability  enough  to  make  a  presump- 
tion ;  but  a  presumption  can  only  be  applied  when  the  circumstances  are  such  as  to 
render  tlie  opposite  hypothesis  improbable.  (3  Stark.  Ev.  506  to  510.  2  Ev.  Poth. 
839,  No.  16,  §  14.)  If  the  latter  be  rendered  exceedingly  remote  and  improbable,  and 
morally,  though  not  absolutely  impossible,  the  hypothesis  is  established  as  morally  true. 
(3  Stark.  Ev.  483,  509.)  That  A  J  entered  a  room,  whence  a  watch  was  found  gone 
on  liis  departure,  no  agent  but  A.  in  the  interval  having  access,  would  demonstrative- 
ly exclude  the  supposition  of  the  removal  by  another,  and  be  conclusive  against  A.  (3 
Stark.  Ev.  483.)  And  see  the  instance  of  death  and  the  bloody  sword,  ante,  note 
999.  So  the  nature  and  degree  of  coincidence  may  oflen  exclude  reasonable  doubt, 
and  generate  full  moral  conviction  and  belief^  though  it  be  not  of  an  absolute  and  de^ 
monstrative  nature.    The  probability  of  the  hypothesis  is  proportioned  to  the  nature. 
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extent  and  number  of  the  coincidences,  (3  Stark.  Ev.  483.)  In  the  case  of  A.  being 
found  in  possession  of  stolen  goods  recently  after  the  larceny  of  them ;  and  refusing 
to  render  any  account  of  them,  although  the  coincidences  with  the  hypothesis  of  his 
being  the  thief  be  but  two,  viz.  his  possession  and  omission  to  account  for  it,  yet  the 
latter  excludes  the  supposition  of  an  honest  intention.    (3  Stark.  Ev.  483,  note  (y).) 

These  connections  or  coincidences  are  of  a  natural  or  mechanical  character,  being 
objects  of  sense ;  or  of  a  moral  nature.  An  instance  of  the  first  class  are  proximity  in 
point  of  time  and  space ;  and  other  circumstances  showing  means  and  opportunity. 
So  the  possession  of  the  stolen  goods  in  case  of  a  robbery,  burglary  or  larceny ;  or,  in 
cases  of  homicide,  stains  of  blood  upon  the  person,  possession  of  deadly  weapons  re- 
cently used,  and  marks  of  conflict  and  violence.  So,  in  burglary,  the  broken  blade  of 
a  penknife  by  which  the  window  was  opened  being  left  in  the  wood,  and  found  to  coi^ 
respond  with  a  broken  knife  in  the  prisoner's  pocket.  So,  again  of  homicide,  by  a  pis- 
tol shot,  the  wadding  being  part  of  a  letter  belonging  to  the  prisoner  and  foimd  upon 
his  person.  So  of  a  correspondence  between  a  patch  on  the  prisoner's  knee  with  im- 
pressions on  the  soil  near  where  the  murdered  body  lay.  So  where  the  prisoner  was 
struck  on  the  face  by  the  party  robbed,  with  a  key,  the  wards  of  which  correspond 
with  an  impression  on  his  face,  and  the  like.  (3  Stark.  Ev.  485  to  487  and  501,  note.) 
So,  in  a  case  of  kirceny,  of  the  perfect  coincidence  of  severed  threads,  between  cloth 
found  in  possession  of  a  prisoner  and  cloth  in  a  loom  from  which  it  had  been  cut  (3 
Stark.  Ev.  497,  note  (o).)  In  a  recent  case  of  arson,  where  a  fire  was  discovered  and 
extinguished  in  a  grocer's  cellar  window,  beneath  another  building,  the  crime  being 
chaiged  on  the  grocer,  it  was  found  that  one  of  the  pine  splinters  used  to  kindle  the 
fire,  fitted  exactly  to  a  larger  pine  stick  lying  in  another  room  of  the  prisoner's  cellar, 
and  to  which  stick  another  splinter  lying  by  his  stove  fitted  in  the  same  way.  (People 
v.  Gilchrist,  Montgomery  Oyer  and  Terminer,  November,  1831,  before  Cowen,  Circ. 
Judge,  MS.) 

Again :  cetain  laws  of  moral  conduct  are  said  to  operate  ahnost  as  uniformly  as  the 
mechanical  laws  of  the  material  world ;  thus  afibrding  us  certain  axioms  in  the  theory 
of  evidence.    (3  Stark.  Ev.  487.) 

One  is,  that  a  man  will  do  that  which  is  for  his  obvious  advantage.  Thus,  if  a  par- 
ty be  pressed  by  circumstantial  proof^  having  it  obviously  in  his  power  to  destroy  its 
apparent  force,  if  unfounded,  by  testimony  on  his  own  side,  but  he  omit  to  do  so,  the 
very  omission  supplies  a  presumption  against  him ;  (3  Stark.  Ev.  487, 8 ;)  or,  as  it  is 
expressed  by  another  writer,  "  Imperfect  proofs  of  which  the  accused,  if  innocent, 
might  clear  himself,  become  perfect"  (Beccaria,  ch.  14 ;  and  see  2  Ev.  Poth.  No.  16, 
§  14,  p.  340 ;  post,  156, 7 ;  per  Livingston,  J.  in  Jacobson's  case,  U.  S.  C.  C.  Sept  1817, 
52  Cit  H.  Rec.  143.)  This  is  the  main  foundation  for  calling  on  the  possessor  of  prop- 
erty recently  stolen,  to  account  for  the  manner  in  which  he  came  by  it.  In  case  of  a 
very  recent  larceny,  this  is  always  supposed  to  be  easy.  So  of  marks  of  blood  and  vi- 
olence on  the  dress  and  person  of  the  accused,  the  possession  of  concealed  weapons 
and  the  like :  if  he  omit  to  explain  the  cause,  he  subjects  himself  to  the  worst  construe^ 
tion.  (3  Stark.  Ev.  487, 8.)  And  yet,  if  it  appear  that  the  only  explanatory  testimo- 
ny is  of  a  suspicious  character,  as  that  the  witness  whose  absence  is  insisted  on  be  in- 
terested in  the  question  against  him,  this  takes  away  the  force  of  the  presumption. 
(Blatch  V.  Archer,  Cowp-  65,  per  Ld.  Mansfield.) 
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So  if  a  party  having  conclusive  evidence  in  his  power,  resort  to  weaker  proof;  as 
where  the  lessors  of  the  plaintiff  said  tliey  had  a  deed  in  court  to  one  of  tliem,  hut  gave 
oral  evidence  of  it,  and  would  not  produce  it;  Lord  Mansfield  said  he  would  intend 
that  if  they  had  produced  the  deed,  it  would  have  shown  that  neither  of  them  had  any 
^  title.  (Roe  v.  Harvey,  4  Burr.  2484,  S487.)  Again,  emnia  presumuntur  contra  spo- 
liatorem.  (Vid.  ante,  note  S98,  p.  393.)  So  of  the  fabrication  or  corruption  of  evidence ; 
as  the  forgery  of  letters,  subornation  of  perjury,  &c.  (ft  Ev.  Poth.  337,  and  note  (a) 
there,  No.  16,  §  14.    3  Stark.  Ev.  490,  491.    1  Macnally,  580.    Lofft's  Gilb.  898.) 

From  the  moral  connection  between  conduct  and  motive,  jurors  are  oflen  enabled  to 
iaier  motives  from  acts,  and  e  eonverso.  Although,  in  criminal  cases,  mere  motive  is 
very  inconclusive  in  establishing  the  corpus  delicti^  yet,  that  being  established  aliundey 
the  motive  becomes  fair  matter  of  consideration.  (2  Cit.  H.  Rec  143,  per  Livingston, 
J.)  So  tlie  total  absence  of  apparent  motive  must  always  operate  strongly  as  a  cir- 
cumstance in  fkyoj;  of  the  accused ;  a  fortiori  where  he  had  motives  adverse  to  the 
commission  of  the  imputed  crime.  In  a  case  of  conflicting  motives,  as  of  inianticide, 
where  natural  feeling  oppose  the  desire  to  avoid  detection  and  shame,  the  former 
are  entitled  to  high  consideration.  (3  Starkie's  Ev.  491, 2»  and  note  (h).)  So  pre- 
sumptions of  great  importance  may  arise  out  of  a  connection  between  the  acts  olUi  par- 
ty and  his  intentions,  consciousness  and  knowledge.  He  must  be  taken  to  intend  the 
natural  and  immediate  consequences  of  his  own  acts.  This  rule  is  mainly  applied  in 
detecting  intention  and  malice.  (3  Stark.  Ev.  49S.  4  id.  739;,  740.  3  M.  &  S.  15, 
per  Ld.  EUenborough.  1  Hale's  P.  C.  229.  East's  P.  C.  518,  514.  4  Starkie's  Ev. 
739,  906.  Kelyng,  126.  Holt's  Rep.  484.  Cro.  Car.  131.  W.  Jon«  198.  1  Hale's 
P.  C.  454.    Palm.  585.   Ante,  note  298.) 

So  we  connect  the  conduct  of  the  criminal  with  the  supposition  of  his  guilt ;  as  his 
providing  poison  or  instruments  of  violence  in  a  secret  manner,  the  subsequent  con- 
cealment of  them,  attempts  to  divert  the  course  of  inquiry  or  prevent  investigation ; 
and  other  singular  measures  for  securi^  dictated  by  the  restless  anxiety  of  a  mind  con- 
scioiis  of  guilt.    (3  Stark.  Ev.  492, 3.) 

A  sincrular  combination  of  both  the  above  classes  of  circumstances  was  exhibited  in 
How's  case,  convicted  of  murder,  (before  Rochester,  Circ.  Judge,  Alleghany  Oyer  and 
Terminer,  Feb.  1824,  2  Wheel  Cr.  Cas.  412 ;)  a  summary  of  which  circumstances  are 
^ven,  id.  pages  411  and  412. 

If  any  of  the  established  circumstances  be  wholly  repugnant  to  the  hypothesis,  it 
cannot  be  true ;  notwithstanding  the  degree  and  extent  of  coincidence  in  other  re- 
spects. (3  Stark.  Ev.  483,  505.  2  Ev.  Poth.  340,  No.  16,  §  14.)  Yet,  when  a  series 
of  facts  distinctly  and  unequivocally  proved,  manifestly  tends  to  one  conclusion,  and  an- 
other fact  ia  proposed  in  contradiction  to  that  conconclusion,  the  mere  inability  to  ac- 
count for  such  opposite  fact  is  not  sufficient  to  destroy  tlie  inference  deduced  from  the 
others ;  but  the  positive  inconsistency  should  be  fully  shewn.  So  where  the  &cts  to 
fiiund  a  conclusion  are  fully  proved,  the  opposite  facts  may  not  destroy  the  conclusion-, 
where  such  facts  are  lefl  to  probability  or  inference,  unless  indeed  they  account  for  the 
facts  in  support  of  the  conclusion ;  for  a  conclusion  from  certain  facts  is  not  sufficiently 
encountered  by  another  from  uncertain  facts.  (2  Ev.  Poth.  341,  2,  No.  16,  §  14.) 
And  where  facts,  tending  to  a  conclusion,  agree  in  their  leading  features,  a  slight  inci- 
dental inconsistency  ought  not  to  afiect  the  case.    Thus,  where  A.,  in  company  with 
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B.,  had  his  pocket  picked  of  three  guineas,  and  B.  boasted  he  had  picked  A.'s  pocket 
offour,  the  substance  is  that  he  picked  A.'s  pocket ;  and  an  accidental  inaccuracy  of 
A.  or  B.  as  to  the  number  would  not  weaken  the  case.  (3  Ev.  Poth.  34S,  No.  16,  § 
14,  and  note  (a).)  Sometimes  circumstances  may  be  so  strong  as  to  discredit  positive 
proof  to  the  contrary :  e.  g.  proof  of  an  alibi,  which  is  rendered  very  suspicious  by  a 
powerful  chain  of  circumstances  going  to  establish  the  guilt  of  the  accused.  (2  Evans' 
Poth.  342,  No.  16,  §  14.) 

Tiie  force  of  concurring  circumstances  oflen  depends  upon  the  compound  probabili- 
ties, both  that  the  concurrence  is  not  casual,  and  that  another  hypothesis  unsupported 
by  circumstances  is  not  true.  Thus,  where  the  concurring  circumstances  clearly  point 
out  the  offender,  this  proof  is  strengthened  by  the  total  absence  of  any  trace  or  ves- 
tige leading  to  anotlier  agent.    (3  Stark.  Ev.  494, 5.) 

We  have  before  remarked,  in  this  note,  that  circumstantial  proof  is  not  of  a  conclu- 
sive nature  in  respect  to  the  hypothesis  proposed,  unless  it  also  exclude  every  other 
inconsistent  hypotliesis.  Thus  a  man  is  robbed  in  the  market  of  a  purse  containing 
one  penny,  two  six  pences,  three  shillings,  four  half  crowns,  five  crowns,  six  half  sove- 
reigns and  seven  sovereigns ;  and  a  person  soon  afler  apprehended  in  the  same  mark- 
et is  found  in  possession  of  the  same  remarkable  combination  of  coin,  and  no  other ; 
yet  this  coincidence  is  per  se  of  a  definite  and  inconclusive  nature,  (3  Stark.  Ev.  497, 
note  (p)f)  though  there  be  a  high  probability  of  identity ;  and  other  slight  circumstan- 
ces might  warrant  conviction,  (id.  501.)  So  of  the  threat  followed  by  death,  and 
the  estate  acquired  by  the  tutor,  which  are  mentioned,  ante,  note  399.  Now,  although 
it  seems  to  have  been  supposed  by  Beccaria,  (ch.  14,)  that  such  imperfect  proofs  may, 
by  being  multiplied,  become  perfect  and  conclusive ;  yet  Mr."  Starkie  thinks  it  is  gene- 
rally otlierwise  in  criminal  cases.  But  he  admits  that  the  force  of  circumstances  of  a 
conclusive  nature  may  be  greatly  confirmed  by  a  combination  with  other  independent 
circumstances,  though  the  latter  be,  in  themselves,  of  an  imperfect  and  inconlusive  na- 
ture. And  he  seems  also  to  concede  that  cases  may  be  put  even  in  criminal  cases 
coming  up  to  the  combination  of  imperfect  proofs  mentioned  by  Beccaria;  (3  Stark. 
Ev.  497  to  501,  and  note  (o).) 

The  nature  of  the  crime  ought  not  at  all  to  influence  the  measure  of  the  proof^  afler 
the  corpus  delieti  is  established,  that  is,  the  commission  of  the  crime,  by  some  one. 
Till  tliat  is  done,  or  where  any  doubt  exists  as  to  the  corpus  ddictiy  the  proof  should 
be  the  stronger  in  proportion  to  the  enormity  of  the  crime  imputed;  for  the  more  re- 
pugnant it  is  to  the  feelings  of  human  nature,  the  more  improable  it  is  that  it  has  been 
perpetrated  at  all  The  perpetration  being  established,  then  the  atrocity  of  the  crime, 
in  the  abstraety  raises  no  probability  either  for  or  against  the  accused,  although  under 
particular  circumstances  it  may.  (3  Stark.  Ev.  480,  note  (s.)  and  see  post,  166,  7.) 
Thu3,  if  the  accused  appear  to  be  of  fair  character,  and  correct  general  deportment, 
the  probability  of  great  moral  depravity  is  more  slight  in  his  case  than  in  one  of  a  diA 
ferent  character  and  conduct  Other  circumstances  are  continually  occurring  in  our 
criminal  courts,  where  the  like  argument  is  admitted.  "  In  cases  of  wanton  cruelty, 
the  presumption  is  always  against  the  accuser ;  for  no  man  is  cruel  without  some  in- 
terest—without some  motive  of  fear  or  hate."  (Beccaria,  ch.  13 ;  and  see  post, 
166,7.) 
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The  European  continental  writers  on  penal  law  adopt  a  different  principle.  "  Behold 
their  inhuman  maxim  dictated  by  the  most  cruel  imbecility :  In  atrocisnmia,  levit>re$ 
eonjtdwnz  ttf^Ecturtf,  et  lieet  judieijura  tratugredi,  Let  us  translate  this  sentence, 
that  mankind  may  see  one  of  the  many  unreasonable  principles  to  which  they  are  igno- 
rantly  subject.  In  the  m09t  atrocious  crimes^  the  slightest  eanjeetures  are  suffieUnt; 
and  the  judge  is  aUouted  to  exceed  the  limits  of  the  law"  (Beccaria,  ch.  13.)  Evans 
says  considerable  attention  ought  to  be  paid  to  the  consequences  of  the  decision,  and 
to  the  efiect  of  error  as  it  may  be  committed  on  one  side  or  the  other ;  but-this  caution 
ought  not  to  be  suffered  to  degenerate  into  esccessive  timidity.  (3  £v.  Poth.  889,  No. 
16,  §  14.) 


NOTE  30^— p.  157. 


And  the  probability  that  the  inference  rests  upon  sure  grounds,  is  in  general  weak* 
eneJ  by  the'  number  of  circumstances  essential  to  the  proof;  fbr  the  greater  the  num- 
ber of  such  essential  circumstances,  the  greater  latitude  for  mistake  or  deception.  (3 
Surk.  E7.  496.)  And  where  an  inference  was  to  be  drawn  upon  an  inference,  the 
supreme  court  of  North  Carolina  said  that  the  main  fact  was,  therefore,  inadmissible  fbr 
irrelevancy.  The  case  was  deceit  fbr  selling  a  consumptive  negro.  The  defence  was 
tliat  he  was  a  run-away ;  and  while  lurking  in  the  plaintiff's  neighborhood  previous  to 
the  sale,  the  plaintiff's  wife  had  relieved  him  with  food,  whence  it  was  sought  to  infer^ 
first,  that  she  knew  of  the  disease ;  and  secondly,  that  the  husband  knew  it,  and  so 
could  not  be  deceived.  The  court  denied  the  latter  inference,  even  if  her  knowledge 
were  established  directly,  (see  ante,  note  397 ;)  but  mainly  because  an  inference  was 
sought  to  be  raised  upon  an  inference.  (Hart  v.  Newland,  3  Hawks,  132, 3, 4.)  The 
distinction  is  somewhat  novel ;  and  perhaps  will  hardly  admit  of  any  thing  like  univer- 
sal application. 


NOTE  303— p.  167. 


If  the  facts,  A.  B.  C.  D.  be  so  essential  to  the  particukir  inference  that  the  feilure  of 
any  one  would  destroy  the  inference  altogetlier,  they  are  dependant  facts.  But  if,  not- 
withstanding the  failure  of  one  or  more,  the  rest  would  still  afford  the  same  iDference, 
they  are  independent.  And  where  each  of  a  number  of  independent  circumstances,  or 
combinations  of  circumstances,  tends  to  the  same  conclusion,  the  probability  of  the  truth 
of  the  fact  is  greatly  increased  in  proportion  to  the  number  of  thoae  independent  cir- 
cumstances.   (3  Stark.  Ev.  495, 6.    2  Ev.  Poth.  842,  No.  16,  §  14.) 

If  some  facts  tend  to  the  conclusion,  and  others  are  ambiguous,  the  former  may  be 
used  not  only  to  maintain  tiie  conclusion,  but  give  a  corresponding  exposition  to  the 
latter.  And  sometimes,  if  all  the  facts  be  equivocal,  when  taken  separately,  their  uor 
ion  may  lead  to  a  clear  and  distinct  conclusion,  especially  where  this  conclusion  is  uih 
opposed  by  other  facts.    (2  Ev.  Poth.  343,  No.  16,  §  14.) 

Vol.  !•  *  40 
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NOTE  304— p.  168. 

Or  there  was  an  apparent  impossibiKty  of  procreation  by  the  husband.    (Co.  Litt. 
944,  a.    See  also  Jenk.  Cent  10 ;  Regina  v.  Murrey,  1  Salk.  122.) 


NOTE  805— p.  169. 

Morris  y.  Dayies,  S  Carr.  &  Payne,  215,  427. 

The  foreign  authorities  under  this  head  are  farther  considered,  post,  voL  2,  288, 9 ; 
as  well  as  the  evidence  derivable  from  the  natural  period  of  gestation. 

The  American  cases  and  authorities  will  be  found  substantially  to  accord  with  the 
English,  without  furnishing  much  additional  matter  for  illustration.  (State  v.  Petta- 
way,  3  Hawks,  623.  Commonwealth  v.  Shepherd,  6  Binn.  283.  Tate  v.  Penne,  7 
Mart  Lou.  Rep.  N.  S.  548.  Cross  v.  Cross,  3  Paige,  139.  Commonwealth  v.  Wentz, 
Ashm.  269.  1  Beck's  Med.  Jurispr.  ch.  9.  Johnscm's  legatee  v.  Johnson's  executor, 
1  DesausB.  Ek).  Rep.  595.    Vaughan  v.  Rhodes,  2  M'Cord,  227.) 


NOTE  306— p.  159. 

Decker  v.  Livingston,  15  John.  Rep.  479,  S.  P.  The  civil  law  requires,  in  ord^r  to 
raise  this  presumption,  acquittances  for  three  successive  years.  (Poth.  on  ObL  No. 
8^12.)  And  on  tlie  same  principle,  a  repeated  statement  of  reciprocal  debts  between 
two,  will,  afler  the  death  of  one,  warrant  the  presumption  that  all  debts  between  them 
were  included,  and  throw  the  onus  of  establishing  an  omission  on  the  survivor.  (I 
Dom.  B.  3,  tit  6,  §  4,  art  11.)  A  payment  or  release  of  all  debts  not  included  in  the 
statement  will  be  presumed,  (id.)  But  a  release  of  one  debt,  will  not  affect  another 
not  mentioned  in  the  release ;  and  where  a  demand  appears  to  have  been  omitted  in  a 
single  statement  of  accounts,  it  will  not  be  discharged ;  but  the  omission  will  be  con- 
sidered rather  as  accidental,  unless  the  parties  are  nearly  related,  or  several  accounts 
stated  have  passed  in  this  way  between  them,  or  the  creditor  has  died  without  assert- 
ing his  claim.    (Poth.  on  ObL  No.  577.) 

If  a  promissory  note  or  bond  should  chance  to  be  found  in  the  hands  of  the  debtor, 
or  if  it  be  crossed,  rased  or  torn  in  pieces,  either  of  these  circumstances  will  create  a 
presumption  that  it  has  been  acquitted ;  which  presumption  will  remain  until  clear 
proof  be  brought  that  the  debt  is  still  owing ;  (See  Garlock  v.  Geortner,  7  Wend. 
198;  Palmer  v.  Guernsey,  id.  248;)  as  that  the  appearances  against  the  demand 
came  by  violence  or  accident,  &c.  (1  Dom.  B.  3,  tit.  6,  §  4,  art  12.  Poth.  on  ObL 
No.  572,  3,  812.  Novelli  v.  Rossi,  2  Bamw.  &  Adolph.  757.)  So  where  a  bill  of  ex- 
change was  found  in  the  hands  of  the  acceptor.  (Gibbon  v.  Featherstonhaugh,  1 
Stark.  N.  P.  Cas.  225.) 

Releasing  the  pledge  creates  no  presumption  that  the  debt  is  released.  (Poth.  on 
ObL  No.  574.)  But  if  a  contract  involving  mutual  obligation  be  released  on  one  side, 
the  presumption  is  that  the  other  is  also  released,    (id.  No.  575.) 

On  a  plea  of  payment,  the  acceptance  of  less  in  satisfaction,  m^  be  leA  to  the  jury 
as  evidence  that  the  rest  has  been  paid.    (Blanchard  v.  Noyes,  3^  N.  H.  Rep.  518.) 
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Giviog  a  bond  and  mortgage  furnishes  a  presumption  of  a  liquidation  of  all  accoimts 
before  their  date,  between  the  parties.  (Chewning  v.  Proctor,  2  M'Cord's  Ch.  Rep» 
11, 15.)  See  Ross  v.  Darby,  4  Munf.  428,  where  payment  was  presumed  from  lapse 
of  time  combined  with  other  special  circumstances,  without  any  direct  proof  of  pay- 
ment The  pecuniary  distresses  of  the  creditor,  his  money  transactions  with  third 
persons,  &c.  8lc  were  received  in  evidence.  Giving  a  promissory  note  after  the  time 
of  credit  for  goods  purchased  by  the  maker,  of  the  payee,  leads  to  a  presumption  that  the 
price  of  the  goods  was  included  in  the  note.    (Mutrie  v.  Harris,  1  Mood.  &  Malk.  S22.) 

An  order  to  pay  money  is,  in  the  hands  of  the  drawee,  evidence  of  payment. 
(Blount  V.  Starkey^s  adm'r,  1  Tayl.  110.  Weidner  v.  Schweigart,  9  Serg.  &  Rawle, 
385.)  But  said  to  be  otherwise  of  an  order  for  goods.  (Bk>unt  v.  Starkey^s  adm'r,  1 
Tayl.  110.  Price  v.  Justrobe,  1  Harp.  Rep.  111.)  But  quere  of  the  latter ;  Alvord  v. 
Baker,  9  Wend.  S28,  is  contra ;  and  where  the  question  was  whether  the  defendant  had 
returned  a  piece  of  cloth  to  the  plaintiff,  the  possession,  by  the  defendant,  of  the  plain- 
tiff's note  to  the  defendant  requesting  the  latter  to  return  the  cloth,  was  held  prima 
fiicie  evidence  of  its  being  returned.    (Shepherd  v.  Currie,  1  Stark.  N.  P.  Rep.  454.) 

•  The  mere  production  of  a  paid  cheque,  payable  to  the  plaintiff  or  ^orer,  e.  g.  where 
it  is  found  concealed  among  the  drawer's  papers,  is  not |ier  te  evidence  of  payment  to 
the  i^aintiff;  (Egg  v.  Barnett,  3  £sp.  Gas.  196 ;  Patton's  adm'rs  v.  Ash  et  al.  7  Serg. 
&  Rawle,  116,  125,  per  Tilghman,  Gh.  J. ;)  otherwise  if  it  be  proved  to  have  been  in 
the  plaintiff's  possesskin  or  his  name  endorsed  on  it.  (Egg  v.  Barnett,  3  Esp.  Gas. 
196.)  And  even  where  paid  to  the  payee,  if  it  be  used  to  charge  him  with  a  debt, 
some  evidence  should  be  given  to  shew  that  it  was  not  drawn  to  pay  a  debt  of  the 
drawer ;  for  prima  facie,  it  seems  to  be  taken  as  an  act  of  payment  (Pattern's  adm'rs 
V.  Ash  et  al.,  7  Serg.  &  Rawle,  1 16, 125,  per  Tilghman,  Gh.  J.)*  It  is  oflen  given  by 
way  of  payment ;  and  the  mere  payment  of  money  by  A.  to  B.  is  presumptive  evi- 
dence of  the  payment  of  an  antecedent  debt ;  not  of  a  loan.  (Welch  v.  Seaborn,  1 
Stark.  N.  P.  Gas.  474.  1  Dom.  B.  3,  tit  6,  §  4,  art  10.)  So  of  a  transfer  of  stock. 
(Breton  v.  Gope,  Peak.  N.  P.  Gas.  30.)  Dallas,  G.  J.  ruled  that  A.,  having  received 
the  monqr  on  a  dieque  payable  to  him,  was  not,  per  se,  evidence  of  payment  to  him. 
(Lloyd  V.  Sandiland,  Gow,  16.)  Mr.  Roscoe  adds  to  tiiis  case,  "  sed  quasre,*'  (Roe- 
eoe's  £v.  15.)  The  drawee  paying  a  money-order  is,  prima  facie,  an  act  of  payment, 
not  a  kxin.    (Per  Sutherland,  J.  in  Alvord  v.  Baker,  9  Wend.  334.) 

One  gives  a  bond  to  convey  land,  there  being  no  counter  bond  for  the  consideration 
money;  the  presumption  is  that  the  money  was  paid.  (Mitchell  ▼.  Maupin,  3  Mem- 
roe,  187.) 

Every  officer  engaged  in  the  United  States  services  is  presumed  to  have  received 
the  compensation  allowed  by  law.    (U.  States  v.  Ripley,  7  Pet  18.) 

A.  holding  a  single  bill  against  B.'s  executors,  paid  them  money  as  a  balance  of  mo- 
ney in  his  (A.'8)  hands  belonging  to  their  tsstator.  Held  evidence,  in  an  action  on  the 
bill,  that  A.  had  witbholden  money  recevied  for  the  testator  to  the  amount  of  the  bill. 
(Beekman's  ex'rs  v.  Beekman's  ex'rs,  Anth.  N.  P.  Rep.  123, 125,  2  ed.) 

That  a  highway  tax  of  one  year  was  not  included  in  a  bill  for  the  next,  raises  the 
presumption  that  it  was  paid ;  but  this  presumption  may  be  repelled.  (Attleborough 
V.  Middleborough,  10  Pick.  378.) 
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A.  having  a  Afemand  against  B.  pays  him  money  and  takes  a  receipt  in  fbH  of  aU  ac- 
counts ;  A.'8  demand  shall  he  presumed  paid.    (Alvord  v.  Baker,  9  Wend.  32S.) 

For  some  instances  of  the  presumptive  payment  of  servants  arising  from  the  course 
of  husiness,  see  ante,  note  298,  pi.  5,  p.  294. 


NOTE  307— p.  160. 


Schauher  v.  Jackson,  2  Wend.  59,  60,  per  Stebbins,  senator.  Price's  ex'r  v.  Fu- 
qua's  ex'r,  4  Munf.  68 :  and  agreed  by  a)l  the  cases  on  the  subject 

1.  The  20  years  are  in  general  computed  from  the  time  wlien  the  debt  is  payable 
by  the  terms  of  the  bond.  Or  if  there  be  circumstances  simply  repdliog  the  presump- 
tion of  payment  previous  to,  or  after  tlie  20  years  have  elapsed,  you  must  wait  anoth- 
er 20  years  before  you  can  insist  on  time.   (Sanders  v,  Meredith,  3  Mann.  &  Ryi  1 1 6.) 

The  defence  comes  in  upon  a  plea  oftolmt  ad  (orpost)  diem.  (Blackburn  v.  Squib, 
Peck's  Rep.  6.  Per  Curiam,  in  Rex  v.  St.  Paul,  Shadwell,  1  Mann.  &  Ryl.  596.) 
And  in  all  cases  of  presumptive  payment  at  kiw  or  in  equity,  the  pleadings  must  con- 
tain an  avennent  of  payment ;  otlierwise  the  presumption  cannot  be  raised.  (Tibb's 
heirs  v.  Clark,  5  Monroe,  526, 7.)  Cases  where  payment  is  proveable  under  the  gen- 
eral issue,  must,  of  course,  be  excepted. 

,  The  rule  is  said  to  have  begun  in  courts  of  equity.  (15  Yin.  Abr,  Length  of  time, 
pi.  5, 6.  Carpenter  v.  Tucker.  1  Ch.  Rep.  78.  Geoffiy  v.  Thorn,  id.  88 — ^both  cases, 
10  Car.  1.)  Though  in  neither  of  these  cases  is  so  short  a  term  as  20  years  men- 
tioned. So  of  Powell  V.  Godsale,  (Rep.  Temp.  Finch,  77, 25  Car.  2.)  But  a  like  case 
is  found  at  law  as  early  as  8  Car.  1.  (Shellitoe  v.  HorseiaU,  Clayt  102.)  And  since 
those  cases,  the  20  years  have  very  of\en  been  recognized,  both  at  law  and  in  equity, 
as  the  true  period.  (1  T.  R.  271,  and  the  cases  there  cited.  Washington  v.  Brymer, 
2  Peak.  Cas.  200.  Post,  vol.  2, 171,  et  seq.  and  the  cases  there  cited.  1  Dowl.  & 
Ryl.  16.  3  Carr.  &  Payne,  43.  3  P.  Wms.  396.  2  Atk.  144.  12  Yes.  266.  19  id. 
199.)  Held  of  an  administrator's  bond.  (Charleston  Ordinary  v.  Steedman,  1  Harp. 
Rep.  287,  289.)  But  the  time  does  not  begin  to  run  on  such  a  bond  in  Maine,  till  a 
decree  for  a  distribution  is  passed.    (Potter  v.  Titcomb,  7  Greenl.  302.) 

A  shorter  period  will  not,  per  $e,  warrant  the  presumption.  (Post,  vol  2, 171,  and 
tlie  cases  there  cited.  Henderson  v.  Hamilton,  1  Hall's  Rep.  N.  Y.  C.  P.  314.  Smith's 
cx'rs  V.  Richardson,  2  Nott  &  M'Cord,  166,  note  (a.)  Blackburn  v.  Squib,  Peck,  6a) 
Tliougli  a  shorter  period,  with  additional  circumstances  tending  to  prove  payment, 
may  go  to  the  jury ;  or  be  relied  on  by  the  court  of  chanceiy.  (Poet,  vol.  2,  171,  and 
the  cases  there  cited.  Winstanley  v.  Savage,  2  M'Cord's  Ch.  Rep.  435, 439.  Goldhawk 
v.  Duane,  2  Wash.  C.  C.  Rep.  323.  Per  Colcock,  J.  in  Blake's  ex'rs  v.  Quash's  &  Pinck- 
ney's  cx'rs,  3  M'Cord's  Rep.  340, 1, 2;  and  in  Levy  v.  Hampton,  1  M'Cord's  R.  146, 7.) 
As  if  the  parties  have  accounted  together  in  the  mean  time,  (Post,  voL  2, 171 ;  Penrose 
v.  King,  1  Yeates,  344 ;)  or  the  obligee  has  purchased  an  estate  of  the  obligor,  (Movie  v. 
Roberts,  Nels.  9 ;  injunction  against  bond  after  18  years ;)  and  in  one  case  14  years, 
with  the  circumstance  that  the  debtor  lived  in  the  same  street  with  the  attorney  who 
held  the  bond  for  collection  several  years,  and  who  was  proved  to  be  highly  vigilant 
in  his  professional  duties,  was  held  sufHcient.  (Blake's  ex'rs  v.  Quash's  &  Livington's 
cx'rs,  3  M'Cord's  Rep.  340,  343.) 
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The  presamption  maybe  repelled  by  various  circumstances.   (Post,  vol.  2, 171,  and 
cases  there  cited.    Per  Duncau,  J.  in  M'Dowell  v.  M'Cullough,  17  Serg.  &  Rawle, 
6S.   Per  Robertson,  J.  in  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  436.)   The  more  com- 
mon ones  are  an  admission,  within  the  20  years,  that  the  debt  is  due.    (M'Dowell  v. 
M'CuUoufl^  17  Serg.  &  Rawle,  51.    6  Ves.  519,  conceded.    Washington  v.  Biymer, 
3  Peak.  N.  P.  Gas.  300,  conceded.   Post,  vol.  3, 171,  and  cases  there  cited.    Toplis  v. 
Baker,  3  Cox's  C.  C.  118.    North  v.  Drayton,  1  Harp.  Ch.  Rep.  34.    Bdtz  v.  Bull- 
man,  1  Yeates,  584,  586.    Goldhawk  v.  Duane,  3  Wash.  C.  C.  Rep.  333.    Black- 
bum  V.  Squib,  Peck,  60.    Cottle  v.  Payne,  3  Day,  389.)    So  payment  of  interest, 
which  is  plainly  equivalent  to  an  admission.    (Per  Duncan  J.  in  M'Dowell  v.  M'* 
CuUough,  17  Serg.  &  Rawle,  53.     Post,  voL  3, 171,  and  cases  there  cited.    Rear- 
den  V.  Searcy's  heirs,  3  Marsh.  544,  per  Owsley,  J. ;)  and  this,  though  the  inter- 
est paid  accrued  before  twenty  years,  being  paid  within  that  time.    (Sanders  v. 
Meredith,  3  Mann.  &  Ryl.  116.)    To  make  the  obligee's  endorsement  evidence 
of  payment,  it  must  be  shown  tliat  it  was  made  before  the  presumption  attached. 
(Post,  vol.  3, 175.    Roseboom  v.  Billington,  17  John.  Rep.  183.)    But  endorsements 
by  the  hand  of  the  obligor  are  of  course  admissible  whenever  made.    (Post,  vol.  3, 
171.    Boltz  V.  Bullman,  1  Yeates,  584,  586.)    A  payment  by  the  heir  at  law  will  not 
repel  the  presumption  as  to  the  executor.    (Blake's  ex'r  v.  Quash's  &  Livingston's 
cx'rs,  8  M'Cord's  Rep.  340,  343 ;  and  see  Osgood  v.  Manhattan  Comp.,  3  Cowen's 
Rep.  611.)    A  promise  to  pay  stands  on  the  same  footing  with  an  acknowledgement. 
(Eustace  v.  Gaskins,  1  Wash.  188.)    '^  If  I  am  allowed  a  certain  credit,  I  will  pay  the 
babnce,"  held  to  be  the  same.   (M'Dowell  v.  M'Culk>ugli,  17  Serg.  Sc  Rawle,  51, 53.) 
The  admission  of  one  joint  obligor  is  receivable-  against  the  other ;  but  it  should  be 
explicit,  to  have  any  effect.    Stating  that  he  had  not  paid,  and  he  believed  his  co-ob- 
ligor had  not,  held  insufficient    (Haskell  v.  Keen,  3  Nott  &  M'Cord,  160.) 

Tlie  pcesumption  may  also  be  resisted,  by  shewing  the  obligor's  inability  to  pay ;  as 
hk  poverty.  (Fladong  v.  Winter,  19  Ves.  196,  and  Wynne  v.  Waring,  there  cited. 
Daggett  V.  Tallman,  8  Conn.  Rep.  168, 176.  Blacket  v.  Wall,  3  Mann.  8l  Ryl.  119, 
Dote.)  So  his  insolvency,  or  a  state  approaching  to  it.  (Boardman  v.  De  Forest,  5 
Conn.  Rep.  1.  13  Ves.  366.)  So,  that  the  parties  were  near  relations.  (13  Yes.  366.) 
But  the  insolvency  of  one  among  several  obligors  is  not  sufReient.  (Boardman  v.  De 
Forest,  5  Coon.  Rep.  1.)  '  Otherwise  of  a  suit,  and  unavailable  execution  agajnst  one, 
and  a  general  belief  of  bis  insolvency.    (Levy  v.  Hampton,  1  M'Cord,  145.) 

Another  answer  is  the  long  continued  and  permanent  absence  of  the  debtor,  (New- 
man V.  Newman,  1  Stark.  Rep.  101 ;  Boardman  v.  De  Forest,  5  Conn.  Rep.  1 ;)  as 
in  a  different  state  of  the  union,  (Shields  v.  Pringle,  3  Bibb,  387,)  though  this  be  an 
adjoining  state.  (Dag^tt  v.  Tallman,  8  Conn.  Rep.  168.)  But  a  temporary  or  oc- 
caakMial  absence  is  not  enough.  (Boardman  v.  De  Forest,  5  Conn.  Rep.  1.)  Nor 
the  absence  of  one  only  of  several  obligors.  (Boardman  v.  De  Forest,  5  Conn.  Rep.  1 .) 
Soy  it  seems,  the  long  continued  absence  abroad  of  the  creditor  is  an  answer,  as  this 
precludes  the  ready  means  of  payment  (13  Yes.  366.  19  Yes.  300.)  So  the  credi- 
tors residing  in  England,  the  debtor  in  the  United  States,  (Bailey  v.  Jackson,  16  John. 
Rep.  310 ;)  or  in  the  East  Indies.  (Goldlrawk  v.  Duane,  3  Wash.  C.  C.  Rep.  333.) 
The  period  of  a  revolutionary  war  should  be  deducted  from  the  30  yeare,  (Jack- 
son V.  Pierce,  10  John.  Rep.  414,  semb.;  Brewton's  cx'rs  v.  Cannon's  ex'rs,  1  Bay 
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483 ;)  especially  if  the  courts  are  shut  during  that  time.  (Quince's  adm'rs  v.  Roes' 
adm'rs,  1  Hayw.  N.  C.  Rep.  180.  1  TayC  155,  S.  C.)  So  of  a  period  intermediate 
the  obligor's  death,  and  the  appointment  of  a  personal  representative,    (id.  id.) 

So,  that  the  bond  was  wrongfully  obtained  by  a  thiird  person,  is  an  answer ;  (Boltz 
V.  Bullman,  1  Yeates,  584, 586 ;)  or  that  the  obligee  died  leaving  the  bond  with  his  at- 
torney, who  did  not  deliver  it  to  the  personal  representatives ;  it  not  appearing  that 
they  knew  of  it  (Jackson,  ex  dem.  Marvin,  v.  Hotchkiss,  6  Cowen's  Rep.  401.)  So 
that  the  obligor  was  the  obligee's  executor.  (North  v.  Drayton,  1  Harp.  Ch.  Rep. 
34 ;)  or  that  the  obligee's  representative  had  k)ng  been  engaged  in  procuring  evidence 
to  establish  the  claim,  (id.) 

Where  the  statute  of  limitations  excepts 'certain  time  from  itself,  as  from  Jan.  1776, 
to  Jnue  Slst,  1784,  this  should  be  deducted  from  the  SO  years  by  analogy.  (Penrose 
V.  King,  1  Yeates,  344.)  So  the  time  during  which  the  plaintiff  was  an  alien  enemy. 
(Dunlap  V.  Ball,  2  Cranch,  184.  Per  Owsley,  J.  in  Brearden  v.  Searcy's  heirs,  3 
Marsh.  544.) 

A  suit  commenced,  but  discontinued,  is  not  enough.  (Palmer's  executor  v.  Dubois' 
adm'r,  1  Rep.  Const  Court,  178.)  Yet  it  is  said  in  Quince's  admr's  v.  Ross'  adm'r, 
(1  Tayl.  155,)  that  a  suit  against  the  true  party,  even  though  he  be  not  arrested,  and 
though  the  suit  be  imperfect,  would  go  a  great  way  to  defeat  the  presumption. 

So  it  is  said  a  demand  of  the  debt  would  be  evidence.  (Quince's  admr's  v.  Ross' 
adm'r,  1  Tayl.  155 ;  and  per  Judge  Owsley,  in  Brearden  v.  Searcy's  heirs,  3  Marsh. 
554 ;  and  see  Anon.  1 1  Mod.  2,  and  6  id.  22.)  And  where  a  bond  and  mortgage  were 
due  to  the  state,  and  just  as  the  20  years  were  about  to  attach,  a  reference  was  made 
to  the  surveyor  and  attorney  general,  who  reported  the  money  due,  this  was  held  to 
-  repel  the  presumption.    (Jackson  v.  Pierce,  10  John.  Rep.  414, 417.) 

In  one  case,  though  the  presimiption  of  payment  was  done  away,  the  court  directed 
the  jury  that  they  might  presume  a  release.  It  was  where  the  obligee  was  father-in- 
law  to  the  obligor,  and  had  given  him  direct  encouragement  that  the  money  in  the 
bond  should  never  be  demanded,  but  should  be  given  as  his  wife's  sliare ;  and  this 
though  a  little  less  than  20  years  had  elapsed  since  the  obligor  acknowledged  the  debt 
(Washington  v.  Brymer,  Peak.  Ev.  4  ed.  app.  76.    2  Peak.  N.  P.  Cas.  200,  S.  C.) 

2.  Mortgages,  being  but  a  security  for  money,  come  within  the  same  rule.    Where 
they  have  lain  dormant  for  20  years ;  (Stewart  v.  Nicholls,  1  Tamlyn,  307 ;  per  Lord 
Thurlow,  in  Trash  v.  White,  3  Brown's  C.  C.  289 ;  Wilson  v.  Wetherby,  BuU.  N.  P. 
110 ;)  which  dormancy  of  course  excluds  the  act  of  payment  by  the  mortgagor,  and 
possession  by  the  mortgagee,  they  are,  like  bonds,  presumed  to  have  been  paid.    This 
was  formerly  held  to  be  otherwise,  because  there  was  between  them  the  quasi  relation 
of  landk)rd  and  tenant,  which  was  supposed  to  consist  with  k>nger  delay.    (Leman  v. 
Newnham,  1  Ves.51,per'SirW.Fortescue,M.R.  Toplis  v. Baker,  2 Cox's  C.C.I  18.) 
But  tliis  notion  has  long  since  been  exploded  by  the  English  courts ;  (Wilson  v.  With- 
erby.  Bull.  N.  P.  1 10 ;  12  Ves.  -266  ;  Trash  v.  White,  3  Bro.  C.  C.  291,  per  Lord  Thur- 
low, C. ;  Christophers  v.  Sparky  2  Jac.  &  Walk.  223,  234,  per  Sir  T.  Plumer,  M.  R. ;) 
and  emphatically  so  by  the  American.  (Gfles  v.  Baremore,  5  John.  Ch.  Rep.  545, 552. 
Collins  v.  Torry,  7  John.  Rep.  278,  283.    Jackson,  ex  dem.  the  People,  v.  Pierce,  10 
John.  Rep.  414.  Jackson,  ex  dem.  The  People,  v.  Wood,  12  John.  Rep.  242.  Hughes 
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V.  Edwards,  9  Wheat  489.  And  see  Higgmson  v.  Mein,  4  Cranch,  415, 420 ;  Jack- 
son, ex  denL  Sackett,  v.  Sackett,  7  Wend.  94 ;  and  The  People  v.  The  Supervisors  of 
Columbia,  10  Wend.  363.) 

Like  the  case  of  bonds,  the  presumption  may  be  raised  in  a  shorter  time  by  auxilia- 
ry circumstances.  (Jackson,  ex  dem.  Sackett,  v.  Sackett,  7  Wend.  94.)  Where  the 
mortgagee  looked  on  without  giving  notice  to  the  purchaser,  and  saw  the  mortgagor 
convey  in  fee,  payment  was  presumed,  though  there  was  the  lapse  of  but  about  sev- 
enteen years;  (Sibson  v.  Fletcher,  1  Ch.  Rep.  50 ;)  and  in  one  case,  only  sixteen  years. 
(Abdy  V.  Loveday,  Finch's  Rep.  250.)  In  Jackson,  ex  dem.  Martin,  v.  Pratt,  10  John. 
Rep.  381,  387,  Kent,  Gh.  J.  suggested  that  19  years,  without  auxiliary  circumstances, 
would  warrant  the  presumption.  Butquere.  The  cases  in  respect  to  bonds,  we  have 
seen,  are  distinctly  the  other  way.  In  Jackson,  ex  dem.  Sackett,  v.  Sackett,  (7  Wend. 
99,)  Sutherland,  J.  intimates  that  the  mortgage  debt  being  secured  by  note  or  other 
simple  contract,  the  presumptive  bar  would  arise  in  6  years.    Quere. 

The  presumption  may  be  repelled,  as  in  the  case  of  a  bond.    (Stewart  v.  Nicholls, 

1  Tamlyn,  307.  Per  Robertson,  J.  in  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  436.)  And 
it  was  held  an  answer  that  the  mortgage  was  on  an  unproductive  reversion,  or  the 
party  admitted  the  debt  to  be  unpaid.  (Toplis  v.  Baker,  2  Cox's  Ch.  Rep.  118.  Trash 
V.  White,  3  Bro.  C.  C.  289,  291.  See  also  Mede  v.  Earl  of  Bandon,  2  Dow,  268.) 
Indeed,  the  common  circumstances  of  payment  and  acknowledgment  are  mentioned  in 
almost  every  case  cited  in  this  note.  So  that  the  land  was  occupied  by  a  mere  naked 
possessor,  not  clainung  under  the  mortgagor,  is  a  circumstance  to  rebut  the  presump- 
tion df  payment;  and  a  statute  foreclosure  and  sale  by  advertisement  in  New- York, 
though  merely  ex  parte,  and  though  31  years  after  the  money  fell  due,  \a  a  conclusive 
answer  to  the  bar.  (Jackson,  ex  dem.  Mackay,  v.  Slater,  5  Wend.  295.)  So  that  the 
mortgagor  became  bankrupt,  and  therefore  unable  to  pay.  (Stewart  v.  Nicholls,  1 
Tamlyn,  307.) 

In  one  case,  where  the  defendant  admitted  the  mortgage  debt  had  not  been  paid, 
but  disputed  its  original  existence ;  the  ^laim  being  very  old,  the  court  of  chancery,  on 
the  principle  of  dircouraging  stale  demands,  presumed  that  the  debt  never  existed. 
(Christophers  v.  Sparke,  2  Jac.  &  Walk.  223.) 

3.  On  the  other  hand,  by  analogy  to  the  statute  of  limitations  barring  a  right  of  entry 
after  20  years  adverse  enjoyment,  a  possession  for  that  length  of  time  by  the  mortga- 
gee, without  account  or  acknowledgment  of  an  existing  right  to  redeem,  forms  a  pre- 
sumptive bar  to  the  equity  of  redemption.  (Pearson  v.  Pulley,  1  Cas.  Ch.  102.  Clap- 
bam  V.  Bowyer,  1  Ch.  Rep.  206.  White  v.  Ewer,  2  Ventr.  340.  Jenner  v.  Tracey, 
3  P.  Wms.  287,  note  [B].  Knowles  v.  Spencer,  1  Eq.  Cas.  Abr.  315.  Heaton  v.  Hu- 
gell,  1  Bamardist  K.  B.  Rep.  272.  Aggas  v.  Pickerell,  3  Atk.  225.  Anon.  3  Atkyns, 
313.  Foster  v.  Hodgson,  19  Ves.  184.  Hoodie  v.  Healy,  1  Ves.  &  Bea.  539.  Moore 
V.  Cable,  1  John.  Ch.  Rep.  385.  Demarest  v.  Wynkoop,  3  id.  129.  Hughes  v.  E^d- 
wards,  9  Wheaton,  489.  Harkey  v.  Powell,  1  Hawks,  17.  Shepperd  v.  Murdock,  3 
Murph.  218.  Lamar  v.  Jones,  3  Har.  fit  M'Hen.  328.  Per  Parker,  Ch.  J.  in  Pome- 
roy  v.  Winship,  12  Mass.  Rep.  320, 521.    Per  Robertson,  J.  in  Fitzhugh  v.  Croghan, 

2  J.  J.  Marsh.  436.  Slee  v.  The  Manhattan  Comp.,  1  Paige,  48.  Bunce  v.  Wolcott, 
2  Conn.  Rep.  27.    Saunders  v.  Herd,  1  Ch.  Rep.  184.    Floyd  v.  Manseii,  Gilb.  Eq. 
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Rep.  185.  Rakestraw  v.  Bruyer,  Mos.  189, 191.  Fraser  v.  Moor,  Bunb.  54.  Bar- 
ron ▼.  Martin,  19  Ves.  836.  Corbett  v.  Barker,  1  Anstr.  138, 143,  143.  3  Anstr.  755, 
759.  Belch  v.  Harvey,  3  P.  Wb».  287,  note  [B].  Reeks  v.  Postkthwaite,  Coop.  C. 
C.  161.    Bockford  v.  Close,  cited  1  Bro.  G.  C.  644.    Proctor  v.  Gates,  3  Atk.  140.) 

The  30  years  are  of  course,  according  to  all  the  cases,  to  be  computed  from  the  time 
when  the  money  falls  due,  which  makes  the  fbrfeitutre  at  law.  Till  that  period,  there 
is  no  power  to  redeem ;  and  the  right  against  which  the  statute  runs  cannot  be  said  to 
have  accrued. 

It  would  seem  that  the  same  time  is  allowed  before  the  equity  of  redemption  of  per- 
sonal property  would  be  barred,  as  of  real  estate.  (Lockwood  v.  Ewer,  3  Atk.  303. 
Mims  V.  Mims,  3  J.  J.  Marsh.  106.  Harkey  v.  Powell,  1  Hi&wks,  17.)  The  pos- 
session must  be  adverse,  on  a  claim  of  absolute  title,  and  so  shown ;  or  a  poesesskm  as 
bailee  will  be  presumed.    (Mims  v.  Mims,  3  J.  J.  Marsh.  103, 106.) 

A  biU  filed  (which  answers  to  suit  brought  at  law)  before  the  lapse  of  30  years,  wiQ 
prevent  the  bar.  But  though  a  decree  be  obtained,  30  years  more  unexplained  delay 
will  bar.  (Sl  John  v.  Turner,  3  Vem.  418.)  So  though  a  suit  be  commenced  and 
pending  within  ihe  20  years,  if  the  answer  do  not  admit,  but  deny  the  right,  it  must 
be  proceeded  on ;  and  it  seems  that  if  it  lie  30  years  in  such  a  case,  the  bar  is  com- 
plete. (Cotterell  v.  Purchase,  Cas.  Temp.  Talbot,  61.)  A  fortiori,  a  mero  demand 
by  the  mortgagor,  without  process  or  acknowledgment,  cannot  be  used  to  rebut  the 
bar.    (Hodle  v.  Healey,  1  Ves.  &  Bea.  536,  540.) 

In  adopting  the  statute  of  limitations,  courts  of  equity  take  it  with  all  its  qualifica- 
tions of  disability,  such  as  infancy,  coverture,  absence  beyond  sea,  &c;  and  where  the 
time  begins  to  run  during  such  disability,  they  allow  ten  years  afler  its  removal.  (Proc- 
tor V.  Cowper,  3  Vem.  377.  Cornel  v.  Sykes,  1  Ch.  Rep.  193.  Per  Lord  Keeper,  in 
White  V.  Ewer,  3  Ventr.  840,  Per  Lord  King,  in  Jenner  v.  Tracey,  3  P.  Wms.  387, 
note.  Per  Lord  Talbot,  in  Belch  v.  Harvey,  3  P.  Wms.  387,  note.  Per  Lord  Eldon, 
in  Fost^  V.  HotJgson,  19  Ves.  184.  Per  Sir  T.  Plumer,  in  Hodle  v.  Healy,  1  Ves.  & 
Bea.  539.) 

So  they  hold  (as  at  law)  that  where  there  is  no  incapacity  when  the  time  begins  to 
run,  a  subsequent  incapacity  will  not  prevent  its  progress.  (Aggas  v.  PickereU,  3  Atk. 
335.  Anon.  3  Atk.  333.  Floyd  v.  Mansell,  Gilb.  Eq.  Rep.  185.  Knowles  v.  Spence, 
1  Eq.  Cas.  Abr.  315.  Mosel.  335,  S.  C.  Stone  v.  Byrne,  5  Bro.  P.  C,  by  Toml.  309. 
St  John  V.  Turner,  3  Vern.  419.  And  see  the  argument  of  Kent,  C.  in  Demarest  v. 
Wynkoop,  3  John.  Ch.  Cas.  140  to  143.) 

The  time  allowed  is  twenty  years,  where  no  disability  exists.  If  there  be  a  disabil- 
ity wlien  the  twenty  years  would  begin,  that  is  when  the  right  accrues,  the  party  shall 
have  ten  years  to  prosecute  af^r  the  disabilily  ceases ;  so  that  he  may  have  thirty, 
forty,  or  fifly  years,  accordingly  as  the  disability  lasts.  But  in  no  case  can  he  have 
more  than  ten  years  af\er  his  disability  removed,  unless  the  latter  expire  before  the 
30  years.  So  that  he  shall  in  all  cases  have  30  years  from  the  time  of  the  right  accru- 
ing, and  ten  years  after  disability  gone,  though  the  latter  is  not  necessarily  added  to 
the  30  years.  (Doe  v.  Jesson,  6  East,  80.  Cotterell  v.  Dutton,  4  Taunt  836.  Belch 
V.  Harvey,  3  P.  Wms.  387,  note  (B).  Jackson,  ex  dem.  Swartwout,  v.  Johnson,  5 
Gowen'a  Rep.  74.    See  3  N.  Y.  Rev.  St  395,  §  16, 17.) 
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Several  dJaabiJitiea  too  may  exist  when  the  right  accrues,  as  infancy  and  coverture. 
These  must  all  he  removed  hefore  the  10  years  hegin  to  run.  (Jackson,  ex  dem. 
Swartwout,  v.  Johnson,  5  Cowen's  Rep.  74.  Per  Chamber,  J.  in  Cotterell  v.  Dulton, 
4  Taunt  830.  1  Plowd.  375.)  But  neither  courts  of  law  nor  equity  will  allow  of 
cumulative  disabilities.  Thus  if  infancy  exist  when  the  right  accrues,  and  then  cov- 
erture, though  before  infancy  terminated,  the  first  alone  will  be  reckoned,  and  the  ten 
years  be  counted  from  the  expiration  of  that.  (Jackson,  ex  dem.  Swartwout,  v.  John- 
fon,  5  Cowen's  Rep.  74.  Demarest  v.  Wynkoop,  3  John.  Ch.  Rep.  129,  138.  Doe, 
ex  dem.  Francis,  v.  Jesson,  6  East,  80,  84,  85.  Eager  v.  The  Commonwealth,  4 
Mass.  Rep.  182.  Bush  v.  Bradley,  4  Day's  Rep.  298,  and  Bunce  v,  Wolcott,  3  Conn* 
Rep.  27,  overruling  Eaton  v.  Sanfbrd,  2  Day's  Rep.  523.) 

But  in  following  the  law,  it  is  not  necessary  to  say  that  tlie  statute  shall  not 
run  against  a  remainderman  or  reversioner  of  the  equity  of  redemption,  till  his 
estate  comes  in  by  the  expiration  of  the  particular  estate  preceding  it.  This  ia 
so  at  law  because  no  -action  will  lie  for  him  till  that  contingency  arises.  But  in 
equity,  he  may  file  his  bill  to  redeem  in  respect  to  his  interest  as  a  remainderman  or 
reversioner,  and  need^not  wait  as  at  law.  And  Blake  v.  Foster,  2  Ball  &  Beat. 
565,  575,  et  seq.  which  held  the  contrary,  was  afterwards  reversed  in  the  house 
of  lords,  in  the  session  of  1823.  (Math.  Presump.  Ev.  334,  note  (a).)  Therefore  a 
similar  decision  lately  made  by  tlie  exchequer  in  Cowne  v.  Douglass,  (1  M'Clel.  & 
Tou.  321,)  is  equally  erroneous.  (Math.  Presump.  Ev.  333,  note  (d).)  Beside,  that 
case  is  put  on  erroneous  ground  by  the  barons.  ^  They  take  it  tliat  the  bar  goes  on 
the  presumption  of  a  release  from  lapse  of  time,  which  is  repelled  by  the  equity  not  be- 
iag  vested  in  possession  in  the  plaintiff;  whereas,  all  the  cases  go  most  emphatically 
on  the  statute  of  limitations.  The  decision  cannot  be  sustained  in  any  view.  Beside, 
it  is  directly  contrary  to  a  previous  decision  of  Sir  Wm.  Grant,  M.  R.  (A.  D.  1812 ; 
Harrison  v.  Hollins,  1  Sim.  &  Stu.  471.)  Several  other  cases  are  supposed  to  go  on 
similar  principles  with  the  last  (^nsly  v.  Ree,  Dick.  249.  See  also  per  Eyre,  C. 
B.,  1  Anstr.  138.  Roscarrick  v.  Barton,  1  Cas.  Ch.  217,  220.  Reynoldson  v.  Per- 
kins, Ambl.  564.    Woollaston's  case,  cited  2  Cas.  Ch.  62.    Anon.  2  Atk.  333.) 

A  common  case  is  an  ouster  or  possession  of  the  wife's  land  adverse  to  the  rights  of 
her  heir,  commencing  during  her  coverture ;  then  coming  her  death,  and  a  descent  to 
her  heir  subject  to  her  surviving  Imsband's  life  estate  as  tenant  by  th^  curtesy.  At 
law,  the  time  will  not  run  against  the  heir  till  the  death  of  a  tenant  by  the  curtesy. 
(Jackson,  ex  dem.  Swartwout,  v.  Johnson,  5  Cowen's  Rep.  74.)  But  it  is  otherwise 
if  the  estate  be  an  equity  of  redemption ;  for  the  heir  may  file  his  bill  to  redeemi 
though  he  cannot  have  his  action.  Anon.,  2  Atk.  333.)  An  exception  is,  however, 
where  the  mortgagee  enters,  not  as  mortgagee,  but  in  virtue  of  a  title  from  the  husband 
independent  of  the  mortgage ;  as  if  the  husband  sell  him  tlie  equity  of  redemption ; 
and  he  enters  as  owning  that,  thus  becoming  both  payee  and  payor  of  tlie  interest  mon* 
ey  during  the  husband's  life.  (Corbett  v.  Barker,  1  Anstr.  138 ;  3  Anstr.  755,  S.  C) 
So  that,  in  such  case,  the  heir,  or,  if  tlie  wife  survive,  she  herself  may  file  a  bill  to  re* 
deem  within  20  years  afler  the  husband's  death.  (Price  v.  Copner,  1  Sim.  &  Stu.  347.) 

The  presumptive  bar  may  be  repelled  by  evidence  of  fraud,  imposition,  or  undue  ad* 
vantage  in  the  terms  of  the  original  loan ;  as  by  restricting  or  clogging  or  narrowing 
in  any  way  the  right  to  redeem,  which  should  be  lei^  entirely  open  and  general,  and  as 
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broad  as  the  rules  of  equity  require ;  (Jason  v.  Eyres,  9  Cas.  Ch.  3S.  Newcomb  v. 
Bonham,  1  Vem.  7.  Ord  v.  Smith,  Sel  Ch.  Cas.  9.  Howard  v.  Harris;  1  Vem.  83, 190, 
S.  C.  Bowen  v.  Edwards,  1  Ch.  Rep.  221 .  Wille;tt  v.  Winnell,  1  Vem.  488.  Marks 
T.  Pell,  1  John.  Ch.  Rep.  594,  598,  599.  Washburn  v.  Merrills,  1  Day,  139 ;)  un- 
es3  indeed  the  parties  did  not  contemplate  a  mere  mortgage,  but  a  purchase  subject 
to  the  restriction,  and  every  thing  was  fair  and  on  full  consideration.  (Floyer  v.  La- 
vington,  1  P.  Wms.  368.  Meller  vJ  Lees,  2  Atk.  494.  Goodman  v.  Grierson,  2  Ball 
&  Beat.  274,  278.  Tasbburgh  v.  Echlin,  2  Bro.  P.  C.  by  TomL  265.  Cotterell  v. 
Purchase,  Forr.  61.)  So  it  will  rebut  the  bar  or  enlarge  the  time,  where,  by  agree- 
ment at  the  time,  the  mortgagee  is  to  enter  and  possess,  till  paid  by  the  profits,  or  a 
certain  time  beyond  the  day  of  payment  (Marks  v.  Pell,  1  John.  Ch.  Rep.  594,  598, 
B99.    Toth.  232.    Ord  v.  Heming,  1  Vem.  418.) 

The  bar  may  also  be  rebutted  by  circumstances.  (Per  Robertson,  J.  in  Fitzhugh  v. 
Croghan,  "2  J.  J.  Marsh.  436.)  Any  act  of  the  mortgagee  shewing  that  he  holds  as  such, 
n  enough.  So  stating  or  settling  an  account ;  or  even  keeping  an  account  of  the  rents 
and  profits.  (Procter  v.  Cowper,  2  Vern.  377.  Anon.,  2  Atk.  333.  Lake  v.  Thomas, 
3  Ves.  1 7.  Fairfax  v.  Montague,  cited  by  Lord  Loughborough;  2  Ves.  jun.  84.  Camp- 
bell V.  Beck£>rd,  4  Ves.  474.  See  also  a  case  before  the  M.  R.  in  1792,  cited  at  the  bar, 
8  Ves.  20, 21.  But  see  per  Sir  W.  Grant,  19  Ves.  333.)  Though  preparing  and  deliver- 
ing an  account  by  the  steward  or  general  agent  of  the  mortgagee,  without  special  au- 
thority, win  not  have  that  effect.  (Barron  v.  Martin,  19  Ves.  327 ;  Coop.  C.  C.  189,  S. 
C.)  Noticing  the  equity  of  redemption  as  subsisting  in  any  legal  instrument  execut- 
ed by  the  mortgagee,  will  let  in  the  right  to  redeem ;  and  20  years  must  again  run  to 
make  a  bar.  (Smart  v:  Hunt,  4  Ves.  478,  note.  Price  v.  Copner,  1  Sim.  &  Stu.  347. 
Hansard  v.  Hardy,  18  Ves.  455.  See  the  facts  stated  in  Hardy  v.  Reeves,  4  Ves.  466. 
See  also  Ord  v.  Smitli,  Sel.  Ch.  Cas.  9 ;  3  Atk.  314,  at  the  foot  of  tlie  page;  Perry  v. 
Marston,  2  Bro.  C.  C.  399 ;  and  Whiting  v.  White,  2  Cox's  Ch.  Rep.  290.)  So  filing 
a  bill  of  foreclosure ;  (Palmer  v,  Jackson,  5  Br#.  P.  C.  by  TomL  281 ;  and  the  case 
cited  by  Sir  Joseph  Jekill,  M.  R.  in  Ord  v.  Smith,  Sel.  Ch.  Cas.  9 ;)  or  agreeing  with  the 
mortgagor  to  purchase  his  equity ;  (Conway  v.  Skrimpton,  5  Bro.  P.  C.  by  TomL  187 ;) 
or  acknowledging  it  by  letter  expressly  or  impliedly  ;  (Hodle  v.  Nealy,  1  Ves.  &  Bea- 
536;  see  also  Vernon  v.  Bethell,  2  Eden,  110;)  or  even  a  parol  acknowledgment  of 
it  (Perry  v.  Marston,  2  Bro.  C.  C.  397 ;  2  Cox's  bh.  Rep.  295,  S.  C. ;  Coop.  C.  C. 
165,  note,  S.  C.  Reeks  v.  Postlethwaite,  Coop.  C.  C.  161,  169,  et  seq.  See  19  Ves. 
333,  per  Sir  Wm.  Grant,  M.  R.  But  questioned  2  Cox's  Ch.  Rep.  300,  and  Coop.  C. 
C.  6,  S.  C.)  But  the  proof  to  these  points  must  be  full  and  unequivocal.  (Per  Sir  T. 
Plumer,  Coop.  C.  C.  169.  Whiting  v.  White,  2  Cox's  Ch.  Rep.  290 ;  Coop.  C.  C.  1, 
S.  C.  Reeks  v.  Postlethwaite,  Coop.  C.  C.  161, 171,  2,  and  19  Ves.  333.)  So  the  bar 
is  done  away,  where  the  mortgagee  submits  to  be  redeemed  in  his  answer.  (Proctor 
v.  Oates,  2  Atk.  140.)  So  if  he  possess  only  part  of  the  mortgaged  premises,  leaving 
the  mortgagor  to  possess  part  (Rakestraw  v.  Brewer,  Sel.  Ch.  Cas.  55 ;  2  P.  Wms. 
511,  S.  C. ;  MoseL  189,  S.  C.  Burke  v.  Lynch,  2  Ball  &  Beat  426.  But  see^ake 
V.  Thomas,  3  Ves.  22.) 

The  case  of  what  is  called  a  Welch  mortgage,  (from  its  being  used  in  Wales,)  that 
is  to  say,  a  mortgage  with  a  clause  that  the  mortgagee  may  possess  and  receive  the 
rents  and  profits  in  lieu  of  interest,  and  that  the  mortgage  shall  be  redeemable  at  any 
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time ;  (1  Vern.  77,  S  Alk.  363, 1  Vera.  $95,  477,  1  Ves.  406,  3  Atk.  280,  8  P.  Wms. 
36I9  Howell  V.  Price,  Prec  Ch.  433,)  is  usually  an  exception  from  the  statute  of  limita- 
tioos.  (1  Ves.  406.  2  Atk.  363.)  Yetiftheamiual  value  be  disproportionately  high, 
jin  account  may  be  called  £>r.  (Fulthorpe  v.  Foster,  1  Vera.  476.)  And  a  subsequent 
covenant  by  the  mortgagor  to  pay  the  principal,  will  bring  the  case  within  the  law  of 
common  mortgages.    (Hartpole  v.  Walsh,  5  Bro.  P.  C.  by  TomL  367.) 

Another  class  of  mortgages  provide  that  the  mortgagee  shall  enter  and  hold  till  he 
be  satisfied  his  principal  and  interest  by  the  rents  and  profits ;  or  by  a  conveyance  in 
lee,  with  an  agreement  that  he  shall  so  hold.  And  these  partake  so  strongly  of  the  na- 
ture of  Wek^h  mortgages  that  the  mortgagee  cannot  compel,  though  lie  continue  liable 
to  a  redemption.  (Yates  v.  Hambly,  2  Atk.  360.  Orde  v.  Hemiing,  1  Vera.  419» 
Yet  Lord  Hardwicke  admitted  that  should  30  years  possession  elapse  afUr  satisfaction, 
the  presumptive  bar  would  attach.  (Yates  v.  Hambly,  3  Atk.  363,  3.)  See  abo  Ck)- 
berry  v.  Lymmids,  3  Ch.  Rep.  393,  where  the  defendant  claimed  by  extent  under  an 
elegit ;  an  interest  to  which  Lord  Hardwicke,  in  Yates  v.  Hambly,  compared  the  ea 
tate  taken  by  Hambly.  A  like  opinion  was  strongly  intimated  by  Lord  Eldon,  in  Fen. 
wick  V.  Reed,  (1  Meriv.  114,  134,  5.)  See  Marks  v.  Pell,  1  John.  Ch.  Rep.  698,  599, 
per  Kent,  C. 

4.  All  other  sealed  instruments  or  specialties  are  subject  to  the  same  doctrine  of  pre* 
eumptive  payment,  satisfaction  or  performance,  according  to  the  nature  of  the  obliga'- 
tion,  as  a  bond ;  e.  g.  a  single  bill ;  (M'Dowell  v.  M'Cullough,  17  Serg.  &  Rawle,  61 ;) 
a  sealed  agreement  to  pay  for  land ;  ( Ja'cksoB,  ex  dem.  Marvin,  v.  Hotohkiss,  6  Cow- 
en's  Rep.  401  ;)  an  obligation  to  convey  land ;  (Baraet  v.  Emerson,  6  Monroe,  60^ 
608 ;)  a  sealed  lease  and  the  rent  due  upon  it ;  (Bailey  v.  Jackson,  16  John.  Rep.  310 ;) 
or  articles  of  agreement.  (Duke  of  Newcastie  v.  Cleyten,  Finch's  Rep.  346.  Phil- 
lip's ex'r  V.  Morrison's  ex'r,  3  Bibb,  105.)  .  So  on  a  covenant  against  encumbrances, 
accord  and  satisfaction  were  presumed  30  years  afler  breach.  (Jenkins  v.  Hopkins,  9 
Pick.  543.) 

In  New- York  the  presumptive  bar  of  30  years  afler  action  accruing  on  any  sealed 
instrument,  is  adopted  by  statute ;  (3  R.  S.  301,  §  48;)  repdlable  by  part  payment,  or 
a  written  acknowledgment  (3  R.  S.  301^  §  48.)  In  Maryland  13  years  is  a  statute 
bar,  not  avoidable  even  by  payment  or  acknowledgment  (Carroll  v.  Waring,  3  Gill 
&.  John.  491.) 

A  fortiori  does  theMoctrine  extend  to  all  securities,  of  a  nature  inferior  to  specialtlea. 
(Lacon  v.  Briggs,  3  Atk.  105.  Outerloney  v.  Eari  Powis,  Ambl.  331.  Duffiekl  v. 
Creed,  5  £sp.  Rep.  53.  Anon.  6  Mod.  33.)  As  to  these,  though  the  defendant  omit 
to  plead  the  statute  of  limitations,  he  may  still  defend  on  the  30  years  presumption  of 
payment,  in  all  cases  where  evidence  of  payment  is  receivable  upon  the  general  issue ; 
or  collaterally  without  plea.  One  instance  is  an  action  on  a  note  ;  (Jackson,  ex  dem. 
Sackett,  v.  Sackett,  7  Wend.  94.  Duffield  v.  Creed,  supra.  Rodman  v.  Hoop's  ex'rs, 
1  Dall.  85.  Perkins  v.  Kent,  1  Root,  313.  Wells  v.  Washington's  adm'r,  6  Mun£ 
533.  Daggett  v.  Tallman,  8  Conn.  Rep.  168 ;  but  see  Du  Belbix  v.  Ld.  Water- 
perk,  1  Dowl.  &  Ryl.  16,  contra  ;)  another  on  a  claim  for  damages  ^wessed  under  a 
statute  ;  (Young  v.  Price,  3  Munf  534 ;)  or  on  an  account  (Bass  v.  WiDiainB,  S 
Pick.  187 ;)  and  the  court  will,  aHer  30  years,  instruct  the  jury  that  they  may  pretmnt 
a  settlement  of  the  account  and  the  balance  paid.    (id.  190.) 
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Sutherland,  J.,  in  Jackson,  ex  dem.  Sackett,  v.  Sackett,  <7  Wend.  99,)  intimates 
that  6  years  .might  be  suiBcient  in  cases  of  simple  contracts.  But  no  case  has  yet  gone 
so  far ;  and  such  a  rule  would  evade  another  which  requires  the  statute  of  limitationa 
always  to  be  pleaded  in  such  cases. 

In  this  and  the  like  cases,  the  presumption  may  be  met  and  repelled  by  the  like  cir- 
cumstances which  are  applicable  to  the  like  presumptions  in  respect  to  a  bond.  (Dag- 
gett V.  Tallman,  8  Conn.  Rep.  168.  Jackson,  ex  dem.  Sackett,  v.  Sackett,  7  Wend. 
94.)  Note.  AU  this  doctrine  of  presumptive  bar,  in  respect  to  nmple  eontracti,  stands 
rejected  in  England  by  the  above  case  of  Du  Belloix  v:  Ld.  Waterpark,  on  the  ground 
that  actions  on  such  conUacts  are  covered  by  the  statute  of  limitations,  which  nuut 

5.  The  same  doctrine  of  presumptive  payment  extends  to  judgments ;  in  New- 
York  by  statute,  where  it  is  conclusive,  except  on  part  payment,  or  a  written  acknow- 
ledgmenr,  (2  R.  S.  301,  §  46,  47 ;)  in  other  places,  (and  before  statute  in  New- York) 
by  the  common  law,  under  which  the  presumption  is  qualified  and  flexible,  as  in  case9 
of  bonds.  (Curties  v.  Fitzpatrick,  2  Peak.  N.  P.  Cas.  92.  Flower  v.  Ld.  Bolingbroke, 
1  Sir.  639.  Willaume  v.  Gorges,  1  Campb.  217.  Boardman  v.  De  Forest,  5  Conn. 
Rep.  1.  Kennedy  v.  Denoon's  ex'rs,  2  Const.  Rep.  617.  Cohen's  adm'r  v.  Thom- 
son's ex'rs.  2  Rep.  Const.  Ct.  146.  Payne  v.  Dudley,  1  Wash.  Rep.  196.  Hem- 
don's  ex'rs  v.  Bartlett's  cx'r,  7  Monroe,  449,  450.)  In  Biackett  v.  Wall,  (3  Mann.  & 
Ryl.  119,  note,  before  Wood,  baron,  in  the  court  of  pleas  at  Durham,)  the  defend- 
ant's |JOverty  was  allowed  to  repel  the  presumption  of  payment  arising  from  the  lapoe 
of  48  years. 

6.  Warrants  of  attorney  to  confess  judgment  are  also  gone,  by  presumption  afler  20 
yeirs,  (Hulke  v.  Pickering,  2  Bamw.  &  Cress.  555,)  and  in  one  case  said  18  years,  un- 
iers  a  demand  of  the  debt  and  an  acknowledgment  be  shown.  (Clark's  ex'rs  v.  Hop- 
xins,  7  John.  Rep.  556.) 

7.  The  same  presumption  applies  to  decrees  in  equity.  (2  R.  S.  supra.  Comber's 
Case,  1  P.  Wms.  766.)  So  of  statutes-merchant,  statutes-staple  and  recognizances. 
(Lady  Hatton  v.  Jay,  1  Ch.  Rep.  1 17.  Dennis  v.  Nourse,  id.  106.  Popham  v.  Des- 
mond, id.  135.  Burgh  v.  Wolf,  Toth.  258.  Smith  v.  RoeeweU,  id.  277.  Abdy  ▼. 
JiOveday,  Rep.  T.  Finch,  250.)  Though  the  time  is  not  fixed  by  these  cases,  it  is 
presumed,  from  analogy,  that  20  years  would  create  the  presumptive  bar.  (Matthews 
on  Presumpt.  Ev.  360.  And  see  Middleton  v.  Shelly,  1  Lev.  198.  Corey  v.  Corey, 
Rep.  T.  Finch,  331.)  The  ground  on  which  the  presumption  may  be  repelled,  is  of 
course  the  same  as  that  in  respect  to  judgments ;  receipt  of  interest,  acknowledgment 
of  t'le  debt,  prevention  of  execution  by  prior  encumbrances  and  (probably)  the  cieditor'a 
absence  from  the  state. 

8.  So  of  annuities.  Lying  dormant  for  20  years,  they  are  presumed,  not  only  in  re- 
spect to  ancient  annual  dues,  but  in  whole,  to  have  been  extinguished  by  release,  or 
otherwise.  These  being  real  estate,  (incorporeal  hereditaments,)  the  bar  arises,  by  anal- 
ogy, from  the  statute  limiting  an  entry  on  lands.  (Smallman  v.  Hamilton,  2  Atk.  71. 
Higgins  V.  Crai^cTord,  2  Ves.  jun.  571,  contra.  And  see  Southcot  v.  Southcot,  1  Ch. 
Hep.  108.  Bales  v.  Proctor,  id.  144.  See  also  Bonnington  v.  Walthall,  2  Ch.  Rep. 
S19 ;)  though  there  is  a  case  (Christopher,  Duke  of  Albemarle,  v.  Elizabeth,  Viscount- 
ess Furbeck,  Rep.  T.  Finch,  252,)  where  the  presumptk>n  was  denied  of  an  annuhjr 
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fixed  on  land  by  way  of  rent  charge,  of  which  no  demand  had  been  made  for  SO  years. 
The  deficiency  of  lime  short  of  20  years  may  be  made  up,  it  seems,  by  auxiliary  cir- 
cumstances as  in  other  cases.    (See  Aston  v.  Aston,  1  Yes.  sen.  364,  267.    Cupit  v. 
Jackson,  M*CleL  495.    Bigg  v.  Roberts,  8  Carr.  &  Pa3Tie,  43.)    Whenever  the  right 
to  the  annuity  itself  is  not  defeated,  all  arrears  are  recoverable  without  the  limitation  of 
6  years,  which  prevails  in  certain  cases  of  account  for  rents  and  profits  of  land,  (as  in 
Reade  v.  Reade,  5  Yes.  744,  and  see  also  6  Yes.  215,  opinion  of  M.  R.)    That  the 
account  extends  to  the  whole  was  held  expressly  in  the  Exch.  Ch.  (COpit  v.  Jackson, 
M'Clel.  495.    And  see  Aston  v.  Aston,  I  Yes.  sen.  264,  267,  and  Wynn  v.  Williams, 
5  Yes.  ISO.)    In  the  last  case  it  is  said  the  6  years  limitation  has  no  application  to  an 
annuity.    (And  see  2  Yes.  jun.  571,  572,  per  Ld.  Ch.  Loughborough.)    It  seems  to 
stand  on  the  same  tboting  with  our  rent  reserved  by  indenture.    (See  Bailey  v. 
Jackson,  16  John.  Rep.  210.)    And  as  to  the  body  of  the  annuity,  the  presumption  is 
liable  to  be  met  by  acknowledgment,  8tc.  as  in  case  of  a  bond.     (Wynn  v.  Williams, 
5  Yes.  130, 134.)    Relationship,  large  expectations  from  the  grantor,  who  was  an  okl 
man  peremptory  with  his  relatives  and  very  attentive  to  his  pecuniary  concerns,  were 
allowed  as  circumstances  against  the  presumption  of  a  release,  in  Bigg  v.  Roberts,  (3 
Carr.  &  Payne,  43.)    And  no  presumption  was  allowed  against  a  supernumerary  oflS- 
cer  suing  for  his  half  pay.    (Commonweahh  v.  Lilly's  Adm'r,  1  Leigh,  525.) 

9.  An  annuity  to  a  wife  for  pin-money  is  presumed  to  have  been  paid  or  received  in 
consideration  of  maintenance,  during  every  year  she  resides  witli  her  husband.  (1 
Ves.  sen,  267.  Offley  v.  Offley,  Prec.  in  Ch.  26.  Thomas  v.  Bennett,  2  P.  Wms. 
841.  Ridout  V.  Lewis,  1  Atk.  269.)  And  so  of  tlie  income  of  any  fund  settled  to  her 
separate  use,  where  she  suffers  her  husband  to  receive  and  appropriate  it.  (Powell 
V.  Hankey,  2  P.  Wms.  82,  and  note  by  Cox,  id.  84.)  Otherwise  if  they  have  lived 
Beparate  without  any  distinct  and  particular  allowance  to  her.  (1  Yes.  sen.  267.)  And 
80  if  she  be  insane ;  for  she  ia  then  incapable  of  waiving  her  right.  (See  Brody  v.  Bar- 
ry, 2  Yes.  8&  Bea.  36,  39.)  Thus  it  will  be  seen  that  the  cases  of  pin-money  and  the 
income  of  a  fund,  do  not  go  on  length  of  time,  but  on  other  circumstances.  (See  1 
Yes,  sen.  267.) 

10.  The  presumptive  bar,  or  rather  extinguishment  by  unexplained  delay,  also  ap- 
plies to  portions  charged  on  real  property,  though  no  precise  time  has  yet  been  fixed 
by  the  cases.  (Standish  v.  Radley,  2  Atk.  177.)  This  may  be  repelled  by  admission 
express  or  implied  of  its  being  due,  as  in  case  of  a  bond  or  annuity,  Sec. ;  (Barrington 
▼.  O'Brien,  1  Ball  &  Beat.  173,)  and,  it  is  presumed  other  circumstances  applicable  to 
Kkc  cases.  It  is  deducible  from  Earl  of  Pomfret  v.  Lord  Windsor,  (2  Yes.  sen.  472,) 
that  the  portioner's  ignorance  of  his  right,  or  fraud  in  those  interested  to  prevent  its 
assertion,  will  also  rebut  the  presumption.  It  seems  to  be  rather  conceded  in  Barring- 
ton  v.  O'Brien,  1  Ball  &  Beat.  178, 9,  that  the  20  years  would,  in  general,  bar. 

11.  As  to  the  presumptive  bar  of  a  legacy  or  distributive  share,  to  which  the  gene- 
ral  statute  of  limitations  in  many  places  does  not  apply,  (See  Thomas  v.  White,  8 
Litt  182;  Joe  v.  Hart's  ex'rs,  2  J.  J.  Marsh.  349 ;)  no  certain  time  could  in  the  na- 
ture of  things  be  adopted.  (See  Hercy  v.  Dinwoody,  4  Bro.  C.  C.  257.  Gist  v.  Cat- 
tell's  heirs  and  representatives,  2  Desauss.  Eq.  Rep.  53.)  Forty  years,  with  other  cir- 
cumstances, were  allowod  as  a  bar ;  (Jones  v.  Tubberville,  2  Yes.  jun.  11,)  and  it  is 
said  that  35  years  lapse  of  tixpe  abne  will  be  sufficient    (Pickering  r.  Stamford,  ft 
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Tea.  juo.  373.    But  see  Tate  v.  Greenlee's  adm'rs,  3  Hawks,  486.)    And  where  the 
claimant  received  an  order  from  the  legatee  on  the  executor  for  the  amount  of  the  legaqTi 
he  was  held  harred  by  the  statute.    (Myers  v.  Skrine,  1  Harp.  Ch.  Rep.  1 79.)  This  be- 
ing tlie  case  of  a  trust  in  the  personal  represeiftative,  (per  Kent,  C.  in  Decouche  v.  Sa- 
vrtier,  3  John.  Ch.  Rep.  206,  Thomas  v.  White,  3  Litt.  177,  181,  3,)  whicli  he  maybe 
longer  or  shorter  in  winding  up ;  and  legacies  and  distributive  shares  themselves  being 
of  such  different  characters,  and  their  payment  depending  on  so  many  contingencies, 
the  claimants,  too,  often  being  femes  covet  or  infants,  it  is  obvious  that,  in  general,  no 
definite  period  could  be  adopted.    (Cliflon  v.  Haig's  exr's,  4  Desauss.  Eq.  Rep.  330. 
341.    Myers  v.  Skrine,  1  Harp.  Ch.  Rep.  179.)    The  cases  accordingly  allow  more 
or  less  time ;  and  exhibit  the  exercise  of  a  discretion  quite  arbitrary.    (Cusse  v.  Ash, 
Rep.  Temp.  Finch,  316.    Lewis  v.  Ld.  Teynham,  cited  3  Ves.  jun.  13.    Jones  v. 
Tubberville,  2  Ves.  jun.  11.    4  Bro.  C.^0. 125,  S.  C.    Per  Lord  Alvanley,  2  Ves.  jun. 
380.    Higgins  v.  Crawford,  2  Ves.  jun.  671.    Prince  v.  Heylin,  1  Atk.  493.    Stacks 
house  V.  Barnston,  10  Ves.  466,  7.    Pickering  v.  Stamford,  2  Ves.  jun.  373.    Coster 
v.  Murray,  5  John.  Ch.  Rep.  5:22.    Fotherby  v.  Hartridge,  2  Vem.  31.    Arden  v.  Ar- 
den,  I  John.  Ch.  Rep.  S13,  316.    Winstanley  v.  Savage,  2  M'Cord's  Ch.  Rep.  435, 
437.    M'Culiough  v.  Montgomery,  7  Serg.  &  Rawle,  17.    Wisner  v.  Ogden,  4  Wash. 
C.  C.  Rep.  631.    Todd  v.  More's  admV,  1  Leigh,  457.    Heald  v.  Heaid,  5  GreenL 
387.    Tate  v.  Greenlee's  adm'rs,  2  Hawks,  486.    Falls  v.  Torrance,  2  Hawks,  490. 
Myers  v.  Skrine,  1  Harp.  Ch.  Rep.  179.    Joe  v.  Hart's  ex'rs,  2  J.  J.  Marsh.  349.) 
The  presumptive  payment  of  legacies  and  distributive  shares  rests  on  the  same  ground. 
(Wisner  v.  Barnet,  4  Wash.  C.  C.  Rep.  631.)    Inr  general,  legacies  become  due  at  18 
montlis  afler  the  testator's  death ;  (Marsh  v.  Hague,  1  Edw.  Ch.  Rep.  187, 8,  and  the 
cases  there  cited ;)  and  as  to  these,  one  would  suppose  that,  in  general,  20  yeare  would 
be  sufRcient,  as  in  case  of  debts  founded  on  specialty.    (And  See  Wood  v.  Briant,  3 
Atk.  521.    Mackdoweli  v.  Halfpenny,  3  Vern.  484.    Ellison  v.  Moflatt,  1  John.  Ch. 
Rep.  46.    Rayner  v.  PeaniaU,  3  John.  Ch.  Rep.  578.)    Delay  in  winding  up  the  es- 
tate, &c.  may  be  urged  to  repel  the  presumption.    (Ward  v.  Reeder,  3  Har.  &  M'Hen. 
145,  154.    And  see  2  Ves.  jun.  14.) 

The  same  doctrine  prevails  as  to  a  proceeding  in  the  probate  court,  under  the 
•tatute  of  Maine,  to  discover  the  goods  embezzled  by  an  executor  or  administrator. 
(O'Dee  V.  McCrate,  7  Greenl.  467.) 

In  countries  where  a  remedy  at  law  is  given  for  a  legacy,  or  distributive  share,  by 
action  in  a  court  of  law,  and  a  limitation  to  the  action  fixed,  as  is  the  ease  in  New- 
York,  the  limitation  must  be  adopted  in  chancery.  (Wisner  v.  Barnet,  4  Wash.  G. 
C.  Rep.  639,  640.  Kane  v.  Bloodgood,  7  John.  Ch.  Rep.  90.  Souzer  v.  De  Meyer, 
3  Paige,  574.)  See  1  R.  L.  by  Woodw.  &  Van  Ness,  314,  315,  §  19,  20,  which  gave 
debt,  detinue  or  account  for  a  personal  legacy,  or  distributive  share,  and  id.  166,  §  5, 
which  limits  tiiese  actions  to  6  years.  On  these  statutes  the  cases  last  abov^£ited 
proceeded ;  but  they  do  not  extend  to  legacies  charged  on  land,  so  as  to  give  an  ac- 
tion against  the  terre-tenant.  (Peletreau  v.  Rathbone,  18  John.  Rep.  438.  Souzer  r. 
Meyer,  3  Paige,  574.)  And  to  the  latter,  it  seems,  therefore  the  6  years  limitation 
would  not  apply.  (Souzer  v.  Meyer,  3  Paige,  574,  577.)  See  the  present  statute,  (8 
R.  S.  114,  §  9,  giving  actions  for  legacies,  &c.  and  id.  396,  for  limitatk>tts  at  law,  and 
301,  for  limitations  in  equity.     And  see  infra. 
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Such  statutes,  however,  being  out  of  the  question,  in  general,  courts  look  to  the  doc- 
trines of  the  presumptive  bar.  (Wisner  v.  Bamet,  4  Wash.  C.  C.  Rep.  639,  640.) 
An  implied  admission  by  simply  pleading  or  setting  up  the  statute  of  limitations,  has 
been  hoiden,  in  such  case,  to  repel  the  presumption,  the  defendant  not  denying  the 
substantial  justice  of  the  claim.  (Parker  v.  Ash,  1  Yem.  356.  See  also  Anon.  2 
Freem.  33,  ca.  30,  and  Higgins  v.  Crawford,  3  Ves.  jun.  571.) 

13.  On  the  other  hand,  an  executor  cannot,  afler  great  delay,  and  other  circum- 
stances indicating  a  waiver,  maintain  his  bill  against  legatees,  for  advances  made  be- 
yond assets  in  his  hands.    (Robertson  v.  Archer,  5  Rand.  319.) 

13.  A  presumptive  bar  somewhat  similar  to  that  which  runs  against  a  mortgage, 
noticed  supra,  prevails  in  the  case  of  the  vendor's  equitable  lien  for  the  unpaid  pur- 
chase money  of  an  estate  which  he  has  conveyed.  The  adjudged  cases  which  are 
very  old,  range  from  about  33  to  60  years,  as  the  tune  creating  the  bar.  (Hunter  v. 
Davies,  3  Ch.  Rep.  44.  Heupert  v.  Benn,  Rep.  Temp.  Finch,  344.  Bidlake  v.  Ld. 
Arundel,  1  Ch.  Rep.  93.) 

As  to  the  creation  of  this  lien  and  its  destruction  from  other  causes  than  simple  lapse 
of^me,  the  student  may  consult  the  proper  English  authorities  through  Sugden's  Law 
of  Vendors,  ch.  13.  He  will  also  find  much  on  this  subject  in  the  American  cases. 
(Bayleyv.  Greenleaf,  7  Wheat.  46,  50.  Carmichael  v.  Abraham,  1  Desauss.  114. 
Brown  v.  Oilman,  4  Wheat.  355,  399.  Frazier  v.  Carter,  1  M'Cord's  Ch.  Rep.  376. 
Gilman  v.  Brown,  1  Mason,  313.  Hatcher  v.  Hatcher,  1  Rand.  53.  Gbiselen  v, 
Fergusson,  4  Har.  &  John.  533.  Garson  v.  Green,  1  John.  Ch.  Rep.  303.  Wilson 
V.  Graham,  9  Munf.  347.    Duval  v.  Bibb,  4  Hen*  &  Munf.  113    Tayloe  v.  Adams, 

Gihner's  Rep.  339.    StouflTers  v.  C. ,  1  Yeat^s,  393.     Wray  v.  Comptroller 

Creneral,  3  Desauss.  509.  Francis  v.  Hazelrigg's  ex'rs,  Hardin's  Rep.  48.  White 
V.  Casanove,  1  Har.  &  John.  106.  Cox  v.  Fenwick,  3  Bibb,  103.  Kenedy  v.  Wool- 
folk,  8  Hayw.  197.  Wood  v.  Bank  of  Kentucky,  5  Monroe,  195,  198.  Eubank  v. 
Poston  5  Monroe,  387,  393,  3.  Blight's  heirs  v.  Banks,  6  Monroe,  198,  9,  303,  4. 
Meigs  v.  Dimock,  6  Conn.  Rep.  458.  Dean  v.  Dean,  6  Conn.  Rep.  385.  Mosely  v. 
Garrett,  1  J,  J.  Marsh.  313,  315,  316.  Meek's  heirs  v.  Ealy's  heirs,  3  J.  J.  Marsh. 
339,  30.  Poston  v.  Eubank,  3  J.  J.  Marsh.  43.  Webb  v.  Bowman's  ex'rs,  3  J.  J. 
Marsh.  70,  75.  Ducker  v.  Gray,  3  J.  J.  Marsh.  163,  4.  Clark  v.  Hunt,  3  J.  J. 
-Marsh.  553, 557, 8, 9.  Stewart  v.  Hutton,  3  J.  J.  Marsh.  178,  9.  Funk  v.  M'Keoun, 
4  J.  J.  Marsh.  163, 169.  Johnson  v.  Thompson,  4  J.  J.  Marsli.  380,  3.  Roberts  v. 
Salisbury,  3  Gill  &  John.  435.  Griffith  v.  Depew,  3  Marsh.  179.  Irvine  v.  Camp- 
bell, 6  Binn.  118.  Kanfelt  v.  Baver,  7  Serg.  &  Rawle,  577.  Tomkins  v.  Mitchell, 
9  Rand.  438.  Wilcox  v.  Colloway,  1  Wash.  38.  Cole  v.  Scott,  3  Wash.  141. 
Graves  v.  M'Caul,  1  CaU,  314,  old  ed.,  360  new  ed.  Semple  v.  Burd,  7  Serg.  & 
Rawle,  386.  Steel  v.  Adams,  1  Greenl.  1.  Stafford  v.  Van  Rensselaer,  9  Cowen's 
Rep.*  3  f 6.  Dixon  v.  Swiggett,  1  Har.  &  John.  353.  Brockett  v.  Foscue,  RufBn,  54. 
1  Hawks,  64,  S.  C.  Wilkinson  v.  Scott,  17  Mass.  Rep.  349.  Shephard  v.  Little,  14 
John.  Rep.  310.  Bowen  v.  Bell,  30  John.  Rep.  338.  Hamilton  v.  M'Guin,  3  Serg. 
&  Rawle,  355.  Jordan  v.  Cooper,  3  Serg.  &  Rawle,  564.  Weigley's  admr's  v. 
Weir,  7  Serg.  &  Rawle,  309.  Thalhimer  v.  Brinckerhoff,  6  Cowen's  Rep.  103.  Jack- 
son, ex  dem.  Rounds,  v.  M'Chesney,  7  Cowen's  Rep.  360.  Higdon  v.  Thomas,  1 
Har.  &  Gill,  189.)    Mr.  Sugden  has  faithfully  collected  the  English  cases ;  and  we 
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have  here  addded  the  most,  if  not  all  of  the  American  cafes ;  not  only  those  directly 
bearing  on  the  doctrine  of  this  equitable  lien  for  purchase  money ;  but  also  those  which, 
it  is  conceived,  have  a  more  remote  application.  They  relate  to  the  questions  when 
the  lien  shall  be  holden  to  remain  or  be  waived,  as  between  the  original  parties,  in  re- 
spect  to  purchasers  from  the  vendee,  or  subsequent  encumbrancers,  what  shall  operate 
as  Evidence  tliat  the  purchase  money  is  paid,  or  affect  the  purchaser  from  the  vendee, 
or  subsequent  encumbrancers,  with  notice  of  non-payment,  &c.  (See  4  Rent's  Comm. 
2ed.  151  to  154.) 

14.  The  assent  to  a  legacy,  by  an  executor,  may  be  inferred  from  circumstances, 
among  which,  it  seems,  taking  possession  by  the  legatee  of  a  specific  legacy,  and  en- 
joying with  the  executor's  assent  for  a  longtime,  is  an  important  circumstance.  (Math, 
on  Pr.  Ev.  367.) 

15.  It  is  proper  to  observe,  as  to  annuities,  portions  and  legacies,  as  well  as  liens  for 
purchase  money,  that  the  cases  are  by  no  means  definite  in  bringing  down  the  bar  to 
20  years.  They  are  generally  of  a  longer  time.  Yet  they  bear  such  a  striking  anal- 
ogy to  other  claims  which  are  barred  by  an  unexplained  delay  for  that  period,  that 
this  would,  in  the  more  modern  and  enlightened  view  of  the  question^  probably  be 
holden  sufficient. 

16.  Direct,  technical  and  continuing  trusts,  and  especially  such  as  are  created  by 
the  act  of  the  parties,  such  trusts  not  being  cognizable  at  law,  but  only  in  a  court  of 
equity,  are  not  affected  by  the  statute  of  limitations,  as  between  trustee  and  cetui  que 
trust  (Harrison  v.  Lucas,  1  Ch.  Rep.  67.  Beckford  v.  Wade,  17  Ves.  87,  99,  100. 
Cholmondeley  v.  Clinton,  3  Meriv.  173,  957.  Kane  v.  Bloodgood,  7  John  Ch.  Rep. 
90,  111.  Hovendeo  v.  Ld.  Annesley,  3  Sch.  &  Lefr.  63d.  Ld.  Kingsland  v.  Ld. 
Tirconnel,  1  Vin.  Abr.  186,  pi.  10.  Thomas  v.  White,  3  Litt  181, 3.  Famham  v. 
Brooks,  9  Pick.  313.  Falls  v.  Torrance,  4  Hawks,  413.  Harrison  v.  Harrison,  1 
Call,  419,  438,  per  Pendleton,  president.  Redwood  v.  Riddick,  4  Munf.  333.  Spots- 
wood  V.  Dandridge,  4  Hen.  &  Munf.  139, 145.  Prevost  V.  Gratz,  6  Wheat.  481, 
497.  Thomas  v.  White,  3  Lilt  177,  181,  183.  Townshend  v.  Townshend,  1  Bro. 
C.  C.  554.  Llewellyn  v.  Mackworth,  Barnardist.  Ch.  Rep.  445.  Howard's  adm'rs 
V.  Aiken,  3  M'Cord,  467.  Hemenway  v.  Gates,  5  Pick.  331.  Pipher  v.  Lodge,  4 
Serg.  8c.  Rawle,  310,  315.  Walker  v.  Walker,  16  Serg.  &  Rawle,  379,  384.  Wallace 
V.  Duffield,  3.  Serg.  &  Rawle,  531,  537,  538, 9.  Jones  v.  Person,  3  Hawks,  369. 
Thompson  V.  Blair  3  Murph.  583.  Wisner  v.  Ogden,  4  Wash.  C.  C.  Rep.631.  Van 
Rhyn  v.  Vincent,  1  M'Cord's  Ch.  Rep.  313.  Arran  v.  Ld.  Tyrawley,  Cor.  Ld. 
Manners,  and  cited  by  him  in  Mcdlicot  v.  O'Donell,  1  Ball  &  Beat  170.  Gist  v. 
Cattell's  licirs  and  representatives,  3  Desauss.  £q.  Rep.  53.)  So  as  against  a  purchas- 
er of  the  trustee  with  notice.  (Rankin  v.  Bradford,  1  Leigh,  163.  Per  Hutchinson, 
chancellor,  in  Payne  v.  Hathaway,  3  Verm.  Rep.  333.) 

An  instance  of  this  rule  will  be  found  in  a  bill  filed  by  a  cestui  que  trust  to  obtain  an 
account  of  the  rents  and  profits  of  land  in  tlie  hands  of  his  trustees ;  (Lawley  v.  La  wleyi 
10  Mod.  33 ;)  a  bill  to  charge  a  wife's  land  conveyed  in  trust  to  her  separate  use,  with 
her  debts;  (Norton  v.  Turville,  3  P.  Wms.  144 ;)  to  compel  tlie  execution  of  a  trust 
for  raising  money  out  of  real  estate ;  (Pomfret  v.  Windsor,  3  Ves.  sen.  473 ;)  to 
compel  the  re-surrender  of  a  copyhold  originally  surrendered  by  the  intended  husband 
to  the  use  of  his  intended  wife,  the  marriage  having  never  taken  effect ;  (Hamond  r. 
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Hicks,  1  Vera.  432^)  to  enforce  a  claim  to  slaves  purchased  by  an  executrix  with 
money  belonging  to  the  testator's  estate ;  (Redwood  v.  Riddick,  4  Munf.  222 ;)  in  an 
action  of  detinue  by  the  bailor  against  the  bailee,  (Darden  v.  Allen,  1  Dev.  466,  9  ;)> 
in  a  bill  filed  to  enforce  a  trust  for  the  sale  of  land  ;  (Jones'  ex'rs  v.  Person,  2  Hawks 
569 ;)  or  to  re-imburse  to  a  trustee  his  equitable  expenditures  in  regard  to  property 
holden  by  him  under  a  direct  trust.    (Overstreet  v.  Bate,  1.  J.  J.  Marsh.  367,  370.) 
Land  is  conveyed  to  A.  in  trust  for  a  church;  A.  cannot,  by  possesson,  acquire  a  title 
as  against  the  church.  (Howard's  adm'rs  v.  Aiken,  3  M'Cord,  467 ;)  nor  can  the  trustee 
irf"  land,  devised  to  him  in  trust  to  apply  the  rents  and  profits  to  the  use  of  B.,  ac- 
quire a  title  by  possessoin  as  against  B.,  (Hemenway  v.  Gates,  5  Pick.  321 ;)  nor  can  an 
executor  who  purchases  land,  part  with  hiq  own  and  part  with  the  funds  of  the  estate, 
acquire  title  by  possession ;  (Wallace  v.  Duffield,  2  Serg.  &  Rawie,  521,  in  connexion 
with  German's  lessee  v.  Gabbald,  3  Binn.  302 ;  Falls  v.  Torrance,  4  Hawks,  412 ;) 
Dor  one  who  receives  a  deed  of  land  in  trust  to  sell  and  pay  a  debt ;  (Jones  v.  Per- 
son, 2  Murph.  269,  290 ;)  nor  (it  is  said)  one  who  continues  in  possession  of  land  aA 
ter  he  has  sold  and  is  paid  for  it,  and  before  he  has  given  a  deed.    Quere.    But,  said 
that  if  the  vendor  conveys  to  another  who  enters,  the  statute  runs.    (Pipher  v.  Lodge, 
4  Serg.  &  Rawle,  310,  315,  569.)    A  trust  resulting  from  a  payment  of  purchase  mon- 
ey, or  other  consideration,  and  a  deed  taken  by  consent  in  another's  name,  the  cestui 
que  trust  continuing  in  possession,  is  not  affected  by  the  statute  of  limitations.   (Zane'fl 
devisees  v.  Zane,  6  Munf.  406.    Oehler  v.  Walker,  2  Har.  &  Gill,  323.)    And  00 
where  he  once  held,  but  had  been  divested  of  the  possession.   (Pugh's  heirs  and  ex'rs 
V.  Bell's  heirs,  1  J.  J.  Marsh.  398,  401.) 

17.  But  these  are  all  cases  where  the  question  arises  between  cestui  que  trust  and 
trustee.  Where  a  stranger  has  usurped  the  character  of  cestui  que  trust  of  real  es- 
tate, and  excluded  the  beneficial  owner  for  twenty  years,  the  latter  is  barred,  in 
analogy  to  tlie  statute  limiting  a  right  of  entry.  (Marquis  of  Cholmondeley  v.  Ld. 
Clinton,  2  Jac.  &  Walker,  1, 145,  et  seq.,)  where  all  the  cases  are  reviewed  by  Sir 
Thomas  Phimer,  M.  R. ;  and  at  p.  189,  note  (a),  it  will  be  seen  that  his  views  were 
concurred  in  by  the  house  of  lords,  on  appeal  in  the  same  case.  Af\er  a  good  deal 
of  conflict,  the  doctrine  now  appears  to  be  finally  settled  by  the  last  case.  (See  Har- 
wood  V.  Oglander,  6  Ves.  199,  8  id.  106,  and  Cholmondeley  v.  Clinton,  2  Meriv.  357, 
8,  9,  Benzien  v.  Lenoir,  1  N.  Car.  Law  Repos.  504,  508,  against  tlie  application  of 
the  statute  bar  as  between  cestui  que  trust  and  a  stranger;  and  Scott  v.  Gallager,  14 
Serg.  &  Rawle,  333 ;  Llewellyn  v.  Mackworth,  Barnard.  Ch.  Rep.  445,  449 ;  Dare 
V.  Beardsham,  1  Cas.  Ch.  38 ;  and  Cholmondeley  v.  Clinton,  2  Jac  &  Walk.  1, 145, 
contra.  See  also  Basket  v.  Pierce,  1  Vem.  226,  and  Townshend  v.  Townshend,  1 
Bro.  C.  C.  551.) 

So  both  mortgagee  and  mortgagor  may  be  barred  by  a  possession  adverse  to  both* 
(Harrison  v.  Harrison,  1  Call,  419,  429 ;)  and  tlie  real  cestui  que  trust  was  held  bar- 
red, in  analogy  to  the  statute,  by  a  possession  of  slaves  claimed  to  be  for  the  use  of  an- 
other, the  whole  being  adverse  to  the  true  beneficial  owner.  (Spotswood  v.  Dandridge, 
4  Hen.  &  Munf.  139,  145.  And  See  Wallace  v.  Dufiield,  2  Serg.  &  Rawle,  521,  525.) 

18.  Analagous  to  the  above  is  the  limitation  set  by  courts  to  a  statute  power,  con- 
ferred by  several  of  the  United  States  upon  executors  or  administrators,  to  s^ll  real 

Vol.  L*  42 


SSO  Cf  Presumptm  Endence.  [Ch.  7. 

estate  of  the  testator  or  intestate  for  the  paymejit  of  his  dehts.  On  this  power,  in 
Massachusetts  and  Connecticut,  these  statutes  impose  no  limitation  of  time.  But  the 
courts  say  the  executors,  &c.  roust  come  within  a  reasonahle  time  to  make  tlie  sale ; 
and  they  Qx  this  to  15  years,  in  analogy  to  the  statutes  of  the  same  states  limiting  the 
exercise  of  a  right  of  entry  to  that  time.  (Ricard  v.  Williams,  7  Wheat.  59,  113  to 
120.) 

19.  So  all  trusts  which  are  not  express  and  direct,  not  cognizahle  in  a  court  of  equi* 
ty  exclusively,  are  afiected  by  the  statute  of  limitations  even  as  between  trustee  and 
cestui  que  trust.  It  therefore  applies  to  the  whole  class  of  trusts  arising  by  implica- 
tion or  construction ;  (Thompson  v.  filair,  3  Murph.  583.  Per  Sir  Wm.  Grant,  M, 
R.  in  Beckfbrd  v.  Wade,  17  Ves.  97.  Decouche  v.  SaVatier,  3  John.  Ch.  Rep.  216, 
Goodrich  v.  Pendleton,  3  John.  Ch.  Rep.  384, 388.  Van  Rliyn  v.  Vincent,  1  M'Cord's 
Ch.  Rep.  313.  Walker  v.  Walker,  16  Serg.  &  Rawle,  379,  384.  Shaver  v.  RadJey, 
4  John.  Ch.  Rep.  310 ;  Farnam  v.  Brooks,  9  Pick.  212 ;  Falls  v.  Torrance,  4  Hawks, 
412.  Jones'  executors  v.  Person,  2  Hawks,  369,  290.)  As  on  a  bill  by  a  trustee 
under  a  first  deed,  to  set  aside  a  second  conveyance  from  the  same  grantor  as  fraud- 
ulent, and  have  the  claimants,  under  the  last,  declared  and  made  trustees  to  the 
plaintiOr  on  account  of  the  fraud.  Such  trust  not  being  direct,  but  only  to  be  made, 
or  framed  or  implied  by  the  court,  and  the  cestui  que  trusts  under  the  second  con- 
veyance having  been  in  adverse  possession  more  tlian  20  years,  the  statute  was  held 
to  apply.  (Townshend  v.  Townshend,  1  Brown's  Chan.  Cas.  550,  554,  per  Lord 
Commissioner  Ashhurst,  and  see  per  Taylor,  C.  J.  in  Jones  v.  Person,  2  Hawks, 
390.)  So  where  the  plaintiff  claimed  as  cestui  que  trust  under  a  deed  of  1665  made 
by  one,  against  the  defendant,  who  had  been  25  years  in  possession  as  cestui  que  trust 
under  a  subsequent  deed  of  1693  made  by  anotlier ;  and  fraud  was  charged.  (Lle- 
wellyn V.  Mackworth,  Barnardist.  Ch.  Rep.  445,  449.)  So  a  fine  and  5  years  non- 
claim  of  a  trust  holden  in  tail  were  held  to  bar  the  remainder.  (Basket  [v.  Pierce, 
1  Vern.  226 ;  Allen  v.  Sayer,  2  Vern.  368,  S.  P.)  So  where  an  executor  sold  a  term 
in  fraud  of  the  estate ;  and  the  bill  was  to  set  aside  the  piu-chase,  and  declare  the  pur-> 
chaser  a  trustee  on  account  of  the  fraud.  (Andrew  v.  Wrigley,  4  Bro.  C.  C.  125. 
Bonny  v.  Ridgard,  cited  4  Bro.  C.  C.  138 ;  and  also  cited,  and  fully  stated  and  com- 
mented upon,  17  Ves.  97,  and  now  reported  in  Cox's  Cas.  in  Ch.  145,  S.  P.)  So  of  a 
bill  to  set  aside  a  sheriff's  sale.  (Bearfield  v.  Stevens,  I  Harp.  Ch.  Rep.  52.  Bond  v. 
BroWn,  id.  270.)  So  of  a  bill  to  charge  one  as  purchaser  from  a  trustee.  (Thompson 
V.  Blair,  3  Murph.  583,  593.  Rankin  v.  Bradford,  1  Leigh,  163,  contra.)  So  on  a 
hill  upon  the  Kentucky  law  of  real  estate  to  set  up  a  junior  entry  of  lands  against  a 
senior  entry  and  patent  of  the  defendant,  he  having  held  adversely  for  20  years.  (ILl- 
mendorf  V.  Taylor,  10  Wheat  152 ;  and  see  Mill's  heirs  v.  Bodley,  4  Monroe,  249,  and 
Edstill  V.  Patrick,  id.  308,  and  other  cases  under  this  law,  infra.)  So  as  to  bills  in  gen- 
eral, to  set  aside  deeds,  sales,  or  other  acts,  for  actual  or  constructive  fraud,  the  stat* 
ute  runs  af\er  the  fraud  is  discovered  by  the  party  injured,  and  he  is  freed  from  the 
control  of  the  opposite  party.  Fraud  includes  an  advantage  taken  of  ignorance,  mis- 
take, or  mental  imbecility,  &c.  And  the  rule  extends,  also,  to  purchases  by  trustees, 
agents  and  other  persons  holding  relations  inconsistent  with  an  equitable  right  of 
purchase.  (Medlicott  v.  O'Donel,  1  Ball  &  Beatty,  156,  165,  6,  7.  Whalley  v. 
WhaUey,  3  Bligh,  1.    Jones  v.  Person,  2  Murph.  290,  per  Taylor,  Ch.  J.    Hawley 
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V.  Cramer,  4  Cowen's  Rep.  717, 749.  Jenison  v.  Hapgood,  7  Pickering,  1.  Davis  v. 
Smpeon,  6  Har.  &  John.  147.  Thompson  v.  Blair,  3  Murph.  583,  598.  Banks  v. 
Judab,  8ConD.  Rep.  145.  Gregory  v.  Gregory,  Cooper's  Ch.  Rep.  201.  Thomas 
V.  White,  3  Litt  183.  Haddix's  lieirs  v.  Davison,  3  Monroe,  41.  Breckenridge  v. 
Churchill,  3  J.  J  Marsh.  15.  Crain  v.  Prather,  4.  J.  J.  Marsh.  77,  8.  Mulcahy  v. 
Kennedy,  1  Ridgw.  Ir.  P.  C.  331.  And  see  2  id-  897,  and  Champion  v.  Rigby,  1 
Russ.  &  Mylne,  539, 1  Tamlyn,  421,  S,  C.) 

Where  the  question  is  upon  fraud  in  respect  to  land,  or  upon  a  land  trust,  &c.  according 
to  ail  the  cases,  (see  especially  Medlicott  v.  O'Donel,  1  Ball  &  Beat.  156 ;  Hawley  v. 
Cramer,  4  Cowen's  Rep.  717, 743 ;  Bunce  v.  Wolcott,  2  Conn.  Rep.  27  ;  Ward  v.  Van 
Bokkelin,  1  Paige,  1(M),  1,)  the  limitation  is  the  same  with  the  statute  bar  to  a  right 
of  entry ;  generaUy  20  years ;  and  in  cases  of  personal  property  the  same  as  the  stat- 
ute bar  to  an  action  of  assumpsit,  usually  6  years.  (Booth  v.  Earl  of  Warrington,  4 
Bit).  P.  C.  by  Toml.  168.  South  Sea  Company  v.  Wyriiondsell,  8  P.  Wms.'  148. 
Kane  v.  Bloodgood,  7  John.  Ch.  Rep.  90.  Hawley  v.  Cramer,  4  Cowen's  Rep.  717, 
736,  742, 3.    And  sec  Beard  v.  Griggs,  1  J.  J.  Marsh.  28.) 

SO.  Other  rules  make  a  very  broad  opening  for  the  applicatbn  of  the  statute. 
Where  the  remedy  in  chancery  is  concurrent  with  that  in  courts  of  law,  even  though 
there  be  a  direct  trust,  and  also  where  legal  titles  or  legal  demands  are  drawn  in  ques- 
tion by  chancery,  or  even  where  there  ar^  rights  at  law  analogous  to  that  cogniza- 
ble in  chancery ;  (see  Kane  v.  Bloodgood,  7  John.  Ch.  Rep.  90,  and  Hovenden  v. 
Lord  Annesley,  2  Schoales  &  Lefroy,  629,  630 ;  Miller's  Jieirs  and  devisees  v.  Mln- 
tyre,  6  Pet.  61,  65, 6,)  if  in  the  two  first  cases,  there  be  a  statute  limitation  at  law 
on  the  same  subject,  or  in  the  last  on  the  ahalogous  subjects,  the  same  time  will  bat 
im  chancery ;  for  equity  follows  the  law.  After  considerable  conflict  of  opinion  even  up- 
on the  two  former  points,  after  the  statute  bar  had  been  oflen  evaded  by  going  into 
chancery  in  respect  to  legal  claims,  under  the  notion  of  their  being  mixed  with  fraud 
and  trust,  and  obtaining  a  sanction  of  tlie  evasion  by  the  inadvertent  opinions  of  sev- 
eral chancellors,  the  above  rules  seem  to  be  fully  established.  (See  Bertine  v.  Varian, 
1  £dw.  Ch.  Rep.  348;  Farnam  v.  Brooks,  9  Pick.  212;  Lewis  v.  MarshaU,  5  Pet. 
470 ;  Falls  v.  Torrance,  4  Hawks,  412.) 

In  the  26  Car.  2,  money  was  in  deposite,  for  which  debt  would  have  lain.  But  in 
regard  this  was  barred  by  the  statute,  the  depositor  went  to  chancery  avowedly  to 
evade  the  statute,  under  the  notion  of  direct  and  express  trust.  And  the  evasion  was 
8anctk>ned  by  the  court,  though  the  statute  bar  was  there  insisted  on.  (Ld.  Hollis' 
ease,  2  Ventr.  345.)  This  would  of  course  have  carried  the  statute  away  from  the 
numerous  cases  of  bailment,  had  the  decision  been  followed  out.  In  1792,  this  was 
tnken  for  law  by  the  Virginia  court  of  appeals,  who  extended  it  to  a  bill  against  a  sher- 
iff for  money  collected  upon  execution,  and  fraudulently  unaccounted  for.  (Hunter  & 
Hemdon's  ex'rs  v.  Spotswood,  1  Wash.  145.)  The  same  idea  was  entertained  in  a 
eourt  of  law  as  to  money  received  in  trust  by  an  agent.  (Grant  v.  Bell,  4  Harris  & 
M'Hen.  419,  since  overruled  in  Green's  ex'x  v.  Johnson,  3  Gill  &  John.  396,  7.) 
And  as  late  as  1821,  Chancellor  Kent  extended  the  same  doctrine  to  questions  between 
baik>r  and  bailee,  principal  and  factor,  principal  and  agent,  &c.  (Coster  v.  Murray, 
5  John.  Ch.  Rep.  222,  corrected  on  appeal,  20  John.  Rep.  576,  S.  C.)-  The  same 
doctrine  was  formerly  hekl  in  Pennsylvania ;  (Styles  v.  Donaldson,  2  DalL  264 ;)  and 
as  late  as  1826,  the  sup.  court  of  that  state  inclined  strongly  that  the  statute  doei  not 
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apply  to  a  deposite  of  money,  and  a  tortious  convernon  by  the  depoatee.  (Johnston 
v.  Humphreys,  4  Serg.  &.  Rawle,  394.)  At  an  early  period  in  Ekigland,  on  a  bill  filed 
by  the  executors  of  Heath,- Ch.  J.  against  his  protlionotary  ibr  an  account  of  iees  re- 
ceived by  him  to  the  testator's  use,  the  application  of  the  statute  was  denied*  (Heatk 
V.  Henley,  1  Cas.  Ch.  20.) 

The  notion  upon  which  these  cases  proceeded  may  now  be  considered  as  entirely  ex- 
ploded ;  and  the  authorities  in  support  and  illustration  of  the  opposite  doctrine  so  clear, 
that  great  certainty  and  safety  now  prevails  in  this  branch  of  equitable  jurisprudence. 
(Van  Hook  v.  Whitlock,  3  Paige,  409.  Bertine  v.  Varian,  1  E^dw.  Ch.  Rep.  343. 
Smith  v.  Clayi  3  Bro.  C.  C.  639,  note.  Bond  v.  Hopkins,  1  Sch.  &  Lcf.  413.'  10 
Ves.  466,  7.  Elmcndorf  v.  Taylor,  10  Wheat  152,  168.  Thomas  v.  Brockenbo- 
rough,  10  Wheat.  146,  149,  150.  Roosevelt  v.  Mark,  6  John.  Ch.  Rep.  366.  Hin- 
Ion  v.  Fox,  3  Litt  380.  Breckenridge  v.  Churchill,  3  J.  J.  Marsh.  15.  Hodge  v. 
O wings,  5  Monroe,  91 ,  93.  Lewis  v.  Marshall,  5  Pet  470.  Banks  ▼•  Judah,  8  Conn. 
Rep.  145.    And  see  Lorton  y.  Grore,  1  Dow  &  Clark,  190.) 

Thus  a  bill,  concurrent  with  the  action  of  account,  by  an  adult,  filed  for  an  account 
of  rents  and  profits  received  while  he  was  an  infant,  was  holden  to  be  barred  by  the 
bpse  of  6  years.    (Lockey  v.  Lockey,  Prec.  Ch.  518.    Berline  v.  Varian,  1  £wd.Ch. 
Rep.  343.    Stackhouse  v.  Barnston,  10  Yes.  453,  and  Reade  v.  Reade,  5  Yes.  744,  S* 
P.,  and  see  Green  v.  Johnson,  3  Gill  &  John.  389.)     So  of  a  bill  for  waste  against  tenant 
for  Ufb,  who  has  sold  the  timber,  and  so  is  liable  in  assumpsit    (Hony  v.  Hony,  1  Sim. 
&  Stu.  568.)    So  of  a  bill  by  a  tenant  in  common,  for  an  account  against  his  co-tenant» 
(Prince  v.  Heylin,  1  Atk.  493,)  and  this  too  though  there  be  a  trust ;  and  for  this  reason^ 
the  last  case  was  once  doubted.    (1  Atk.  493.)    So  on  a  bill  filed  to  recover  money  col- 
lected by  an  agent,  though  held  in  trust ;  and  the  court  said  every  bailment  might  as 
well  be  considered  a  trust  as  tliis.    (Sturt  v.  Meliish,  3  Atk.  610.)    So  on  a  bill  filed 
by  a  stockholder  against  the  company  for  a  dividend.    (Kane  v.  Bloodgood,  7  John.. 
Ch.  Rep.  90 ;)  or  to  set  aside  a  sale,  voidable  as  having  been  made  by  a  majority  of 
the  corporate  stockholders  t6  themselves.    (Banks  v.  Judah,  8  Conn.  Rep.  145.)    So 
of  a  set-ofi'of  a  personal  mortgage  against  a  bill  filed  by  a  distributee  for  an  account 
of  the  intestate's  estate.    (Watkins  v.  Harwood,  2  Gill  &  John.  307.)    So  on  a  bitt 
filed  to  charge  the  estate  of  a  deceased  partner  with  a  debt    (Fisiier'a  ex'rs  v.  Tuck* 
er's  representatives,  1  M'Cord's  Ch.  Rep.  169.)    So  of  a  bill  filed,  to  obtain  relief 
against  usury.    (Hodge  v.  O wings,  5  Monroe,  91,  93.    Breckenridge  v.  Churchill,  9 
J.  J.  Marsh.  1 1, 15,)  or  to  rectify  a  deed  for  fraud  or  mistake  as  to  the  quantity  of  land* 
(Haddix's  heirs  v.  Davison,  3  Monroe,  39,  41.    Poague  v.  AUen,  3  J.  J.  Maralu 
431,  3.)     So  of  a  bill  against  an  executor,  to  account  and  pay  a  debt ;  (Webster  v. 
Webster,  10  Yes.  93 ;  More  v.  White,  6  John.  Ch.  Rep.  366, 373 ;)  or  for  an  account 
of  ty thes ;  (Collins  v.  Archer,  1  Russ.  &  Mylne,  384 ;)  or  by  a  legatee  for  an  account, 
and  to  pay  debts  and  legacies,  in  which  case  on  accounting  before  the  master  the  leg- 
atee was  allowed  to  object  the  statute  bar  against  the  debt,  though  the  executor  re- 
fiised ;  (Shewen  v.  Yanderhorst,  1  Russ.  &  Mylne,  347 ;)  or  against  one  to  whom  an- 
other's  goods  have  come,  and  who  is  bound  to  deliver  or  account  for  them.    (Yan 
Rhyn  v.  Yincent's  ex'rs,  I  M'Cord's  Ch.  Rep.  310.)    A  bill  to  enforce  an  oral  con- 
tract to  convey  land,  the  vendee  not  having  had  possession,  was  held  barred  in  S 
years,  the  Kentucky  limitation  to  an  action  of  assumpsit    (M'Millin  v.  M'MiUin,  7 
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Monroe,  560,  567;  and  see  4  Monroe,  193.)  And  5  years  adverse  possession  by  tlie 
purchaser  of  a  slave  from  the  mortgagor,  without  notice,  will  bar  the  mortgagee's  bill. 
(Young  V.  Wiseman,  7  Monroe,  271,  2.)  So  where  the  bill  is  brought  for  discovery 
only,  the  statute  will  be  a  bar.  (Van  Rhyn  v.  Vincent,  1  M'Cord's  Ch.  Rep,  810,  SI  3. 
Lansing  v.  Starr,  2  John.  Ch.  Rep.  150.)  But  if  the  action  at  faw  were  brought  be- 
fore the  bill  of  discovery  is  filed,  the  plea  to  the  bill  must  aver  that  the  statute  was 
pleaded  to  the  action.  (M'Gregor  v.  The  East  India  Co.,  2  Sim.  452.)  So  the  stat- 
ute is  a  bar  wherever  an  action  on  the  case  will  lie  for  the  subject  of  the  bill.  (Roose- 
velt V.  Mark,  6  John.  Ch.  Rep.  266.)  So  to  a  bill  to  compel  the  stockholders  of  a 
dissolved  corporation  to  pay  its  debts,  &c.  pursuant  to  its  statute  charter;  for  debt  or 
assumpsit,  is  a  concurrent  remedy.  (Van  Hook  v.  Whitlock,  S  Paige,  409.)  So 
where  assumpsit  will  lie,  (as,  semb.  it  will,)  for  money  paid  by  one  in  behalf  of  another 
on  a  joint  adventure  between  tliem.  (Kingsland  v.  Roberts,  2  Paige,  193,  per  Wal- 
worth, C.  at  194.)  So  where  one  of  two  joint  owner's  takes  the  goods,  and  agrees  to 
account  to  the  other  for  them.  (Murray  v.  Coster,  20  John.  Rep.  576.)  So  of  a  bill 
filed  by  an  heir,  to  reclaim  a  slave  belonging  to  his  father,  who  entrusted  tlie  slave  to 
another.  His  father^s  administrator  refused  to  sue,  whereby  the  heir  was  put  to  his 
bill  both  against  the  administrator  and  bailee;  but  held  that  the  statute  applied. 
(Thomas  v.  White,  3  LitL  177,  183,  4.)  So  of  a  bill  filed  to  recover  a  legacy  in  New- 
York,  against  an  executor,  there  being  a  statute  of  that  state  giving  an  action,  as  we 
saw  by  the  cases  and  statutes  cited  supra ;  in  addition  to  which  see  Decouche  v.  Save- 
tier,  3  John.  Ch.  Rep.  216,  217,  and  Coster  v.  Murray,  5  John.  Ch.  Rep.  522,  where 
Kent,  C.  overlooked  the  question  on  the  statute  remedy.  But  be  questions  his  former 
decision  and  dicta,  for  tliat  reason,  in  Kane  v.  Bloodgood,  7  John.  Ch.  Rep.  125  to  127. 
He  is  sustained  in  that  distinction  by  Wisner  v.  Barnet,  4  Wash.  C.  C.  Rep.  639,  640, 
and  by  Souzer  v«  Meyer,  2- Paige,  574 ;  but  we  must  except  a  legacy  charged  on  land. 
(Peletreau  v.  Rathbone,  1 8  John.  Rep,  428.)  Whether  the  legal  limitation  of  remedies 
for  legacies  and  distributive  shares  applies  under  the  statute  provisions  of  New- Jersey, 
Washington,  J.  doubted,  (Wisner  v,  Barnet,  4  Wash,  C.  C.  Rep.  639  to  641.)  For 
this  doctrine  in  Massachusetts,  see  Burditt  v.  Grew,  8  Pick,  108 ;  and  in  Pennsylva- 
nia, the  opinion  of  Huston,  J.  in  App  v,  Dreisbacb,  2  Rawle,  301  to  303.  The  stat- 
ute limitation  applies  to  a  bill  filed  by  a  Client  against  his  attorney,  to  recover  money 
which  the  latter  has  collected  for  the  former.  (Goodrich  v.  Pendleton,  3  John.  Ch. 
Rep.  384.  Hawley  v.  Cramer,  4  Cowen's  Rep.  717.)  So  to  a  bill  filed  against  the 
assignee  of  a  mortgagee,  to  redeem  a  negro  slave  mortgaged  to  secure  money  borrow- 
ed, the  mortgagee  having  sold  the  slave  absolutely  to  the  defendant,  who  purchased 
bona  fide,  and  held  the  slave  adversely  for  more  than  three  years,  the  North  Car.  statr 
ute  of  limitations ;  (Bell  v.  Beemen,  3  Murph.  Rep.  273, 277 ;)  and  this  though  equity 
had  exclusive  jurisdiction.  The  court  adopted  the  statute  from  analogy.  Whether 
the  statute  applied  to  a  bill  by  partners,  inter  <e,  for  an  account,  the  cases  seemed  to 
leave  a  little  doubtful,  with  a  strong  tendency,  however,  to  the  affirmative,  (Bridges  v. 
Mitchell,  Glib.  £q.  Rep.  224,  5,  HoUingshead's  case,  1  P.  Wms.  742,  Ray  v.  Bogart, 
2  John.  Cas.  432,  Gover  v.  Hall,  3  Harr.  &  John.  43,  M'Nair  v.  Ragland,  3  Murph. 
139,  Codman  ▼.  Rogers,  10  Pick.  112,)  till  some  recent  decisions,  which  have  settled 
the  question  in  favor  of  the  bar,  upon  the  obvious  principle  that  the  bill  is  concurrent 
with  an  action  of  account,    (Atwater  v.  Fowler,  1  Edw.  Ch.  Rep.  417.    And  see  per 
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Walworth,  0.  in  Kiogsland  v.  Roberts,  2  Paige,  19S,  4.  Landsdale  v.  Braahear,  S 
Monroe,  S30,  3.  Patterson  v.  Brown,  6  Monroe,  11, 12,  IS,)  By  the  two  latter  ca- 
ses, however,  the  statute,  does  not  run,  till  aAer  dissolution  of  the  partnership.  These 
adopted  the  statute  from  analogy.  The  statute  appHes  to  a  bill  of  revivor,  by  the  ad* 
ministrator  of  one  partner  against  the  otlier ;  though  not  if  the  matter  proceed  to  a  de- 
cree before  the  latter  bill  was  filed.  (Hollingshead's  case,  1  P.  Wras.  743.)  The 
statute  will  be  allowed  on  a  bill  for  partition.  (Straughan  v.  Wright,  4  Rand.  49S. 
Lyles  V.  Lyles,  Harp.  Ch.  Rep,  288.) 

So  far  the  cases  have  gone  mainly  upon  the  concurrent  remedy.  But  as  remarked 
at  ^e  head  of  this  section,  the  application  of  the  statute  upon  analogical  grounds,  has 
long  been  equally  familiar  to  courts  of  equity.  (3  Monroe,  31.)  A  leading  ilhistra- 
tion  of  this  will  be  found  in  the  usual  bill  for  enforcing  an  equitable  title  to  land.  If  at 
law,  the  statute  would  have  operated  against  an  action  to  recover  land,  it  shall  prevail 
against  a  hiU  for  that  purpose.  Upon  this  principle,  in  Kentucky,  BO  years  adverse 
possession  bars  an  equitable  claim  arising  upon  an  entry  of  land,  (a  kind  of  equitable 
contract  for  land,)  under  the  Kentucky  law  of  titles.  (Miller's  heirs  and  devisees  v. 
M'ltttyre,  6  Pet  61.  Lansdale  v.  Brashear,  3  Monroe,  331.  Lewis  v.  Marsh,  5  Pet. 
470.  Shepherd's  heirs  v.  Young,  1  Monroe,  203,  205,  and  Broxdale  v.  Speed,  cited 
at  the  last  page.  Wilson's  heirs  v.  Bodley,  2  Litt.  Rep.  55.  Fbyd's  heirs  v.  John- 
son's heirs,  id.  109.  Reed  v.  Bullock,  Litt  Sel.  Cas.  510,  512,  13,  &c.)  The  time 
funs  in  these  cases  from  the  issuing  of  the  adverse  grant  (Mills'  heirs  v.  Bodiey,  4 
Monroe,  249.)  See  other  cases  under  this  Kentucky  law,  supra.  The  above  Ken* 
tucky  cases  and  others  may  be  regarded  as  establishing  the  general  position  that  ad- 
verse possession  is  equally  a  bar  to  an  equitable,  as  of  a  legal  claim  for  land.  (Per  Mar- 
shall, G.  J.  in  Hunt  v.  WickUffe,  2  Pet  201,  212.  PeytcHi  v.  Stith,  5  Pet  485.)  In 
pursuance  of  this  principle,  an  issue  of  devisaunt  ffel  non  wkl  not  be  granted  afler  an 
adverse  possession  of  20  years.    (Tucker  v.  Sanger,  M'Clel.  434,  438.) 

So,  from  analogy,  bills  respecting  personal  property  are  barred,  though  tlie  remedy 
be  not  concurrent  at  law.  We  liave  seen  an  instance  of  this  in  Bell  v.  Beeman,  supra, 
where  the  statute  was  applied  in  favor  of  the  purchaser  from  a  chattel  mortgagee, 
a^^st  the  mortgagor's  bill  to  redeem.  So  an  account  for  rents  and  profits  of  land, 
claimed  under  an  equitable  title,  will  not  be  carried  back  more  than  6  years,  in  anato- 
gy  to  the  action  at  law  for  mesne  profits ;  (Per  Lord  Camden,  in  Smith  v.  Clay,  3 
Bro.  C.  C.  040,  note.  Reade  v.  Reade,  5  Yes.  749,  750.  Stackliouse  v,  Jfomston, 
10  Yes.  469 ;)  and  will  sometimes,  under' special  circumstances,  be  restrained  to  the 
time  of  filing  the  bill.  (Pickett  v.  Loggon,  1 4  Yes.  21 5, 243, 4.  Per  Lord  Hardwicke, 
in  Dormer  v.  Fortescue,  3  Atk.  130.  Petteward  v.  Prescott,  7  Yes.  647.  Rosevelt 
▼.  Post,  1  Edw.  Ch,  Rep.  579, 582,  and  the  cases  there  cited.)  So  a  bill  of  revivor 
cannot  be  brought  after  a  delay  of  6  years.  (Hollingshead's  case,  1  P.  Wms.  742. 
See  also  2  Scb.  &  Lefr.  632.) 

The  statute  limiting  the  time  of  a  writ  of  error  has  been  applied,  on  the  same  prin- 
ciple, to  the  anabgous  proceeding  by  bill  of  review.  (Smith  v.  Clay,  AmbL  645. 
3  Bro.  C.  C.  639,  note,  S.  C.  Norris  v.  Le  Neve,  3  Atk.  26,  38.  Edwards  v.  Car- 
roll, 2  Bro.  P.  C.  by  Toml.  98.  Litton  v.  Litton,  4  Bro.  C.  C.  441.  Thomas  v. 
BrockenboFough,  10  Wheat  146, 149, 450.  And  see  Sherrington  v.  Smith,  2  Bro.  C.  C. 
by  Toml  62,  Earl  of  Castlehaven  v.  Underbill,  2  Ch.  Rep.  46,  Filton  v.  Earl  of 
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Maccles&ld,  1  Vern.  287,  and  Green's  heirs  v.  Breckenridge's  heirs,  4  Monroe,  541.) 
And  it  was  declared  a  grave  question  in  Barrington  v.  O'Brien,  (1  Ball  &  Beat  173,) 
whether  a  supplemental  hill  to  enforce  a  decree  would  not  he  barred  by  an  unexplain- 
ed delay  of  20  years,  in  analogy  to  the  Irisli  statute  of  limitation  in  respect  to  judg- 
ments. Twenty  years  will  bar  a  bill  for  a  rehearing  as  well  as  a  bill  of  review,  (said 
by  Lord  Caniden,  C.  in  Smith  v.  Clay,  Ambl.  649.)  In  analogy  to  the  limitation  of  a 
writ  of  error,  the  supreme  court  of  New- York  refused  to  set  aside  a  judgement  for 
irregularity,  after  10  years,  (SouUen  v.  Cook,  4  Wend.  217,)  and  after  5  years,  re- 
fused to  let  the  plaintiff  enter  a  vacatur  of  his  own  judgment.  (Barheydt  v.  Adams, 
1  Wend.  101.    And  see  Klinefelter's  lessee  v.  Caiey,  3  Gill  &  John.  349,  353.) 

But  there  is  no  limitation  of  time  against  shewing  a  judicial  proceeding  to  be  void 
for  want  of  jurisdiction.  It  will  not  be  valid,  though  acted  under  for  20  years.  (Holr 
yoke  V.  Haskins,  9  Pick.  259,  263, 4.) 

With  regard  to  the  presumptive  bar  in  the  cases  above  enumerated,  under  the  last 
head ;  and,  indeed  in  all  cases ;  it  may  be  enlarged  or  avoided  by  the  same  disabilities 
in  tl^  claimant  which  are  admissible  at  law ;  as  infancy,  coverture,  insanity,  impris- 
onmcot,  absence,  the  person  not  being  in  esse,  or  the  interest  contingent,  &c.  (Miller's 
heirs  and  devisees  v.  M'Intyre,  6  Pet  61.  Lockey  v.  Lockey,  Prec.  Ch.  518.  Per. 
Lord  Hardwicke,  in  Dormer  v.  Fortescue,  3  Atk.  130.  Rowkmd  v.  Best,  2  M'Cord*s 
Ch.  Rep.  317,  320.  Pugh's  heirs  v.  Bell's  heirs,  1  J.  J.  Marsh.  403.  And  see  New- 
burg  V.  Bickerstaffe,  1  Vern.  296,  and  Yallop  v.  Holworthy,  1  Eq.  Cas.  Abr.  7,  pi.  10.) 

Other  answers  to  the  presumptive  bar  are  allowed  in  chancery  which  are  not  re- 
ceivable at  law :  at  least  they  are  allowable  where  the  remedy  is  not  concurrent  with 
^t  at  law.  Accordingly  it  is  held  that  time  does  not  run  against  fraud  or  concealment, 
untii  a  discovery  of  such  fraud  or  concealment  by  the  claimant ;  (Bertine  v.  Varian, 
1  £dw.  Ch.  Rep.  343.  South  Sea  Comp.  v.  Wymondsell,  3  P.  Wms.  143.  Prevost 
V.  Gratz,  6  Wheat.  497,  8,  per  Story,  J.  Wamburzee  v.  Kennedy,  4  Desauss.  480. 
Payne  v.  Hathaway,  8  Verm.  Rep.  212.  Crane  v.  Prather,  4  J.  J.  Marsh.  77.  Had- 
dix's  heirs  v.  Davison,  3  Monroe,  41.  Pugh's  heirs  v.  Bell's  heirs,  1  J.  J.  Marsh.  398, 
401.  Roche  v.  O'Brioti,  1  Ball  &  Beat  330.  Dunbar  v.  Tredennick,  2  BaU  &  Beat. 
304.  Blennerhaaset  v.  Day,  2  Ball  &  Beat.  129.  Per  Lord  Redesdale  in  Hovenden 
T.  Annesley,  2  Sch.  &  Lefr.  634.  Per  Lord  Manners,  in  Mediicott  v.  O'Donel,  1  Ball 
&  Beat  166.  Per  Lord  King  in  Western  v.  Cartwright,  Sel.  Cas.  Ch.  36.  Whatr 
ton  V.  Toone,  5  Madd.  Rep.  54, 5.  Per  Cokock,  J.  in  Botifeur's  sureties  v.  Weyman, 
1  M'Cord's  Ch.  Rep.  161.  Jones  v.  Cono;vay,  4  Yeates,  109,  111.  Hamilton  v. 
Shepherd,  3  Murph.  115.  Thomas  v.  White,  3  Litt  183.  Pile  v.  Beckwith,  1  J.  J. 
Marsh.  445.  Bredienridge  v.  Churchill,  3  Jt  J.  Marsh.  15;)  at  least  not  till  the 
claimant  have  the  full  means  of  discovery.    (Farnam  v.  Brooks,  9  Pick.  212.) 

Nor  daes  time  run  against  the  remedy  for  a  mistake  until  that  be  discovered.  (Crane 
V*  Prather,  4  J.  J.  Marsh.  77.  BertLoe  v.  Varian,  1  £dw.  Ch.  Rep.  343.)  And 
a«OQrdtngly  removal  of  trust  property,  so  as  to  keep  the  cestui  que  trust  ignorant  of  its 
place,  was  hekl  to  be  an  excuse  for  deby.  (Rankin  v.  Bradford,  1  Leigh,  163.)  And 
in  one  caae,  where  the  party  was  likely  otherwise  to  k»e  his  remedy  by  bill  of  review, 
by  the  statute  of  limitations,  on  account  of  a  mistake  of  the  practice  in  commencing 
the  suit,  the  chancelbr  allowed  such  mistake  as  an  answer  to  the  delay.  (Webb  t« 
PeJI,  1  Paige,  564.) 
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So  it  does  not  run  against  the  remedy  for  undue  iiiduence,  till  tliis  influence  bat 
ceased.  (Alden  v.  Gregory,  S  Eden,  S80.  Roche  v.  O'Brien,  1  Bali  &  Beat.  330. 
Hatch  V.  Hatch,  9  Vesey,  292.  Per  Lord  Manners  in  Medlicptt  v.  O'Donel,  1  Ball 
&  Beat.  166.  M'Cants  v.  Bee,  1  M'Cord's  Ch.  Rep.  391.)  But  where  the  bargain  is 
obtained  by  undue  advantage  of  pecuniary  difficulty,  and  the  injured  party  knows  this, 
the  time  runs  from  the  completion  of  tlie  transaction.  This  is  on  the  principle  that 
the  law  cannot  in  policy  allow  distressed  pecuniary  circumstances  to  excuse  delay ; 
for  then  there  would  sometimes  be  no  limitation.  (Hovenden  v.  Ld.  Annesley,  2  Sch. 
&  Lef.  607,  639.  MedlicoU  v.  O'Donel,  1  Ball  &  Beat  156.  Western  v.  Cart- 
wright,  Sel.  Cas.  Ch.  34.  Earl  of  Delorame  v.  Browne,  3  Bro.  C.  C.  633.  Hickes  v. 
Cooke,  4  Dow,  16.  See  also  Bicknell  v.  Gough,  3  Atk.  538;  and  Ld.  Redesdale's 
observations  on  that  case,  2  Sch.  &  Lef.  635 ;  Moroney  v.  O'Dea,  1  Ball  &  Beat. 
609;  likewise  2  Ball  &  Beat  118,  and  Winchecomb  v.  Hall,  1  Ch.  Rep.  40.)  But 
see  M'Cants  v.  Bee,  1  M'Cord's  Ch.  Rep.  391. 

Yet  pecuniary  distress  is  allowed  to  excuse  delay  where  the  transaction  is  the  pur- 
chase of  a  reversionary  interest  This  is  an  exception  to  the  general  rule.  (See 
Gowland  v.  De  Faria,  17  Yes.  20, 25.  Roche  v.  O'Brien,  1  Ball  &  Beat,  330.  Dun- 
bar V.  Tredennick,  2  Ball  &  Beat.  204.  But  see  Eari  of  Deloraine  v.  Browne,  3  Bro. 
C.  C.  633;  Moth  v.  Atwood,  5  Yes.  845;  and  Oliver  v.  Court,  8  Price,  127,  170.) 
But  the  claimant  is  not  here  excused  upon  the  ground  that  the  interest  has  not  come 
into  his  possession ;  for  that  is  only  an  excuse  at  law,  where  the  remedy  depends  on 
a  present  right  of  possession.  That  ground  will  not  prevent  the  filing  of  a  bill  to  avoid 
tlie  sale.  (See  -Andrew  v.  Wrigley,  4  Bro.  C.  C.  125.  Also  per  Sir  J..  Leach,  Y.  C. 
5  Madd.  Rep.  55.)  So  where  an  executor  wrongfully  and  in  collusion  with  the  pur- 
chaser, sells  a  term  for  years,  which  is  especifically  bequeathed,  even  though  the  interests 
of  the  legatee  be  reversionary,  he  must  come  to  set  aside  the  sale,  within  the  time. 
(Andrew  v.  Wrighley,  4  Bro.  C.  C  126,  138.  Bonney  v.  Ridgard,  1  Cox's  C.  C.  145, 
147  to  149,  2  Bro.  C.  C.  130,  S.  C.  Elliot  v.  Merryman,  Barnardist  Ch.  Rep.  78.) 
t<L  Where  the  bill  was  filed  by  the  remainderman  for  waste,  being  in  nature  of  an  as- 
sumpsit, (as  for  the  waste,  of  timber  cut,  for  which  assumpsit  would  lie)  an  acknowl- 
edgement (as  an  accounting  with  the  remainderman  within  6  years  for  waste)  was 
held  to  take  the  case  out  of  the  statute,  the  same  as  if  the  action  had  been  for  timber 
sold,  at  law.    (Hony  v.  Hony,  1  Sim.  &  Stu.  568.) 

Whatever  the  ground  of  avoidance  be,  whether  infancy,  fi-aud,  concealment  or  mis- 
take, the  party  complainant  must  state  it  distinctly  in  his  bill.  It  is  not  enough  to 
state  in  a  general  way,  that  he  was  not  in  a  situation  to  call  the  defendant  to  an  ac- 
count, &c.  (Miller's  heirs  and  devisees  v.  M'Intyre,  6  Pet  61.  Bertine  v.  Yarian,  1 
Edw.  Ch.  Rep.  343.) 

The  suit  shall  not  be  deemed  commenced  so  as  to  avoid  the  running  of  time  as  to 
any  one  of  the  defendants,  till  subpoena  served.  (Miller's  heirs  and  devisees  v.  Mlik- 
tyre,  6  Pet  61.)  But  a  suit  commenced  by  one  creditor  for  himself  and  others,  pre- 
vents the  running  of  the  statute  as  to  all.    (Stemdale  v.  Hankinson,  1  Sim.  393.) 

21.  We  have  seen  (supra)  within  what  time  a  cestui  que  trust,  &c.  must  come  to 

^  set  aside  a  purchase  made  by  his  trustee.    It  is  proper  to  note,  briefly,  the  cases  in 

which  chancery  will  set  aside  such  purchases.  •  It  acts  with  a  view  to  jHrevent  a  breach 

*  of  confidence ;  and  cut  off  all  temptation  to  abuse  by  any  person  who  is  engaged  or 
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entrusted  with  tlie  sale  of  property  for  another,  either  by  the  party  or  the  law.  The 
trustee  is  supposed  to  have  acquired  in  the  course  of  his  agency  a  peculiar  knowledge 
of  the  property,  by  concealing  which  from  purchasers,  he  may,  if  allowed,  make  ad- 
vantages  to  himself.  His  diity  being  to  get  the  highest  price  by  a  disclosure  of  all 
circumstances  which  shall  tend  to  obtain  such  price  in  the  market,  chancery  has  there- 
fore cut  of  al)  power  in  himself  to  buy,  either  in  his  own  name  or  in*  that  of  any  other; 
and,  without  enquiring  into  the  feet  of  actual  abuse,  will,  on  Ihe-owner  coming  in  rea- 
sonable time,  set  aside  the  sale.    (8  Ves;  348,  9.    Meak)r  v.  Kimble,  ^  Murph.  373i) 

-This  rule  extends  to  all  trustees  holding  the  legal  estate,  who  are  made  such,  trus- 
iees  by  the  act  of  the  party  for  the  purpose  of'Sellmg  the  trust'  property,-  whether  the 
trust  were  created  by  deed,  assignment,  will  orotherwise.  (Whclpdale  v.'  Cookson,-.  1 
Fes-  sen.  9,  more  fully  reported  5  Vesey,  682.  Whichcote  v.  Lawrence,  9  Ves.  740, 
Campbell  v.  Walker,  5  Ves.  678,  13  Ves.  600,  S.  C.  Lyster  v.  Lyster,  6  Ves.  631, 
Davoue  v.  Fanning,  3  John.  Ch.  Rep,  252.  Holt  v.  Helt,  1  Cas.  Ch.  190.  Keedi 
V-  Sanford,  2  Eiq.  Cas.  Abr.  741.  Ex  parte  Grace,  1  B.  &  P.  3.76.  .Fox  v.  Macreth, 
R  Bro.  C.  C.  400,  and  cited  6  Ves.  627,  and  -9.  id;  246.  J?er  Lord  Hardwicke,  in  Ay- 
liffe  V.  Murray,  2  Atk.  59.  Ex  parte  lleynolds,:5  Ves.  707.  -Randilll  v.  Erington, 
10  Ves.  423.  Morse  V.  Royal,  12*Ves.  355.  Lowihcr  v.  Lowther,  13  Vea:  95.  Muh- 
roe  V.  Allaire,  2  Cain.  Cas.  Err.' 183.  Green  v.  Winter,.  1  John.  Ch.  Rep.  26.  Haw- 
ley  7.  Mancius,  7  John.:Ch.  Rep.  174^  Holdridge  v.  Gillespie,  2  John.  Ch.  Rep.  30. 
Mathews  v.  Dragaud,  3  Desau8S.<Eq.  Rep.  25.  Per  Woodworth  J.  and  Colden  sena- 
tor, in  Gallatian  v.  Cunningham,  8  Cowen's  Rep.  361,  372,  377.  Bergen  v.  Bennet, 
.1  Cain..  Cas.  Err.  1,.  19,  20,  per  Kent,  J.  Famam  v.  Brooks,  9  Pick.  212.  De  Caters 
Y^  Le  Ray  De  Chaumont,  3  Paige,  178.)  So  it  extends  to  his  factor  or  attorney  em- 
ployed to  sell,  or  deal  in  the  article  sold.  (Jackson,  ex  dem.  M'Carty-T.  Van-Dalf- 
sen,  5  John.  Rep.  43.  Hall  v.  Hallet,  1  Cox's  Ch.  Cas.  si 40.  Hawley  v.  Cramer, 
4  Cowen's  Rep.  717,  736.  Napoleon's  Civil  Code,  art  1506.  Per  Woodworth,  "J. 
in  Gallatian  v.  Cunningham,  8  Cowen's  Rep.  361,  373.)  So  some  times  to  the  relation 
of  attorney  and  client  in  respect  to  other  business.  (Per  Lord  Eldon,  in  Morse  y. 
Royal,  12  Ves.  371.  Weils  v.  Middleton,  Walmsley  v.  Booth,  and  Sanderson  v^  Cloesf, 
cited  by  Ld.  Eldon  in  Morse  v.  Royal,  12  Ves.  372,  and  the  first  again  dted  and  ap- 
proved in  Ormond  v.  Hutchinson,  13  Ves.  51.  Harris  v.  Tremenheere,  15  Ves.  34. 
Wendell  v.  Van  Rensselaer,  1  John.  Ch.  Rep.  344.  Kenney  v.  Browii,  3  Ridgw.  P^ 
C.  (Ireland)  462,  523.)  So  to  attorneys,  advocates  and  judges,  as  io  any  matter  in 
litigation  by  or  before  them ;  (3  Ridgw.  Ir.  P.  C.  501,  592 ;  Miles  v.  Ervin,  1  M-- 
Cord's  Ch.  Rep.  524;)  to  solicitor  and  client;  (Champioii  v.  Rigby,  l<Ru8s.'&  Mybo^, 
539, 1  Tamlyn,  421,  S.  C. ;)  to  agents  employed  to  sell  or  buy  the  thing  in  dispute; 
(Ex  parte  Lacey,  6Tes;  625.  Parkist  v.  Ateaiider,  1  John.  Ch.  Rep.  394.  ,Per 
Woodworth,  J.  in  Gallatian  v.  Cunningham,  8  Cowen's  Rep.  361,  373.  Ormond  v. 
Hutchinson,  13  Ves.  47.  Beaumont  v.  Boultbee,  5  Ves.  485,  7  Ves.  ^99,  S.- C.  iPer 
LordMannere,  in  Medlicott  v.  O'Donel,  1  Ball  &  Beat  1 64.  Famam  v.  Bro6k8,'j9 
Pick.  212.)  So  to  surveyors;  (Oliver  v.  Court,  3  Price,  127;)  to  stewai^ds;  (LoUd 
Lesley  v.  Rodes,  2  Sim.  &  Stu.  41,  49,  50.  Famam  v.  Brooks,  9  Pick.  212;)  to  aue- 
tk>neerB;  (Per  Woodworth,  J.  in  Gallatian  v.  Cunningham,  8Cowen's  Rep.  86f, 
373 ;)  to  the  attorneys,  agents,  surveyors  and  auctioneers  of  trustees,  (Oliver  v«  Couiji« 
8  Price^  127 ;  per  Woodworth,  J.  and  Colden,  senator,  in  Gallatian  v.  Cunmnghio^, 
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8  Cowen's  Rep.  S61,  87S,  377.)    So  to  all  trustees  appointed  by  law ;  as  the  commis- 
aionera  and  assignees  of  a  bankrupt ;  (Ex  parte  Tanner,  Atwood  and  Owen  v.  Toulkes, 
6  Ves.  63,  note  (b).  Ex  parte  Lacey,  6  Ves.  626.    Ex  parte  Hughs  &  Lyon,  6  Ves. 
617.    Ex  parte  James,  8  Ves.  337.    Ex  parte  Bennett,  10  Ves,  585.    Per  Wood- 
worth,  J.  in  Gallatian  v.  Cunningham,  8  Cowen's  Rep.  161 ;)  a  trustee  appointed  by 
chancery  to  make  sale.    (Richardson  v.  Jones,  3  Gill  &  John.  163.    De  Caters  v. 
Le  Ray  De  Gbaumont,  3  Paige,  178.)    So  to  executors  and  administrators ;    (8  Ves. 
346.    6  Ves.  638.  Lessee  of  Moody  v.  Van  Dyke,  4  Birni.  43.    Dodson  v,  Simpson, 
3  Rand.  294.    Graff  v.  Castleman,  5  Rand.  195.    Van  Home  v.  Fonda,  5  John.  Cb. 
Rep.  338.    Evertson  v.  Tappen,  5  John.  Ch.  Rep.  497.  FellowM  v.  Fellows,  4  Cow- 
en's  Rep.  682.  Gordon  v,  Finlay,  3  Hawks,  239.    Loveli  v.  Briggs,  2  N.  H.  Rep.  218. 
Scott  V.  Burch's  adm'x,  6  Harr.  &  John.  67.    Jenison  v.  Hapgood,  7  Pick.  1.)    One  of 
two  joint  detfisees,  tenants  in  common,  both  holding  under  an  imperfect  title,  buys  in 
the  true  title.    This  enurss  to  the  benefit  of  both.    (Van  Home  v.  Fonda,  5  John.  Ch. 
Rep.  388.)  So  the  rule  extends  to  the  agents,  solicitors  and  other  assistants  of  execu- 
tors and  administrators.    (Currier  v.  Green,  2  N.  H.  Rep.  225.    Oliver  v.  Court,  8 
Price  127,  164.  Ex  parte  James,  8  Ves.  337.  Owen  v.  Foulkes,  6  Ves.  630,  note  (b). 
Ex  parte  Hughes,  6  Ves.  617.   Ex  parte  Bennett,' 10  Ves.  385.   York  Buildings  Co. 
V.  Mackenzie,  8  Bro.  P.  C.  by  Toml.  app.  42,  67.    Whitcomb  v.  Minchin,  5  Madd. 
Rep.  91.  Per  Woodwortli,  J.  in  Gallatian  v.  Cunningham,  8  Cowen's  Rep.  361, 373.) 
So  to  creditors  of  a  bankrupt.  (8  Ves.  350.  Ex  parte  Hughes,  6  Ves.  617.)  So  to  sher- 
i£EB  and  other  officers  as  to  property  sold  by  them  on  execution ;  (Lessee  of  Lazarus  v. 
Bryson,  3  Biun.  54 ;  2  Rev.  Stat  N.  Y.  370,  §  41 ;)  to  a  common  agent  of  tlie  court  in 
Sctoland,  answering  to  our  solicitor ;  (York  Buildings  Co.  v.  Mackenzie,  8  Bro.  P.  C.  by 
Toml.  app.  42.)    Whether  an  attorney  for  the  plaintiff,  in  an  execution  can  purchase 
under  it  for  his  own  benefit    Quere.    (Howel  v.  Baker,  4  John.  Ch.  Rep.  118.)  Gren- 
eral  guardians  of  minors  are  within  the  rule  the  same  as  other  trustees ;  (Napoleon's 
Civil  Code,  art  1596.   And  see  Ferrids  v.  Bush,  1  Edw.  Ch.  Rep.  572.)  So  guardians 
ad  Htem.    (Per  Woodworth^  J.  and  Coklen,  senator,  in  Gallatian  v.  Cunningham,  8 
Cowen's  Rep.  361, 372, 3,  7.    Per  Lord  Eldon,  in  Morse  v.  Royal,  12  Ves.  371.) 

Courts  have  occasionally  gone  far  in  presuming  fi^uds  from  other  relations  of  a  mis- 
cellaneOtM  character.  They  have  set  aside  a  conveyance  from  an  aged  father  to  his 
children,  in  coixaUieration  that  they  should  support  him ;  but  who  abandoned  liim. 
(VVhelan  v.  Whelan,  3  Cowen's  Rep.  537,  and  vid.  M'Diarmid  v.  M'Diarmid,  3 
Bligh,  N.  S.  374.)  So  ttv  his  son's  widow,  that  she  aliould  live  with  and  aid  him ; 
but  who  left  him.  (Jenkins  v.  Jenkins,  3  Monroe,  327,  329.)  So  of  a  conveyance 
from  an  ignorant  young  man  to  his  Miicle  (a  pettifogger)  upoa  inadequate  considera- 
tion ;  (Hall  V.  Perkins,  3  Wend.  626 ;)  and  from  an  aged  sditary  female  to  lier  collat- 
eral relations ;  (Gore  v.  Summersall,  5  Monroe,  505 ;)  and  in  another  case  to  a  meth- 
odist  preacher,  (as  a  consideration  for  his  spiritual  services,)  he  having  wrought  her 
into  a  state  of  enthusiasm.     (Norton  v.  Relly,  2  Eden,  286.) 

The  rule  is  held  not  to  extend  lo  public  officers  or  trustees  holding  stock  for  gener- 
al distribution  or  sale  on  certain  terms,  with  a  view  to  create  a  moneyed  corporation. 
In  such  case  they  may  distribute  to  themselves,  among  others,  in  their  discretion, 
unless  restrained  by  statute.  (Haigfatv.  Day,  4  John.  Ch.  Rep,  18.  Walker  v. 
Devereux,  4  Paige,  229.) 
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So  in  private  dealings,  a  pledgee  for  a  debt,  with  power  to  sell  on  default  of  pay- 
ment, may  himself  become  the  purchasen  (Hendricks  v.  Robinson,  3  John.  Ch.  Rep. 
983,  310,  911.)  So  mortgagees  may  purchase  the  equity  of  redemption  from  the  mort- 
gagor, (per  Lord  Redesdale  in  Hickes  v.  Cooke,  4  Dow's  P.  C.  S8,)  or,  it  seems,  un- 
der a  power  of  sale  granted  by  the  mortgage  to  himself;  (Bergen  v.  Bennett,  1  Cain. 
Gas.  Err.  1, 19,  30 ;)'  a  right  since  expressly  conferred  by  statute  in  New- York,  (2  R. 
S.  546,  §  7.)  So  a  creditor  pledgee  may  purchase  the  subject  of  pledge  from  the 
pledgor ;  (Chambers  v.  Waters,  3  Sim.  43 ;)  and  a  creditor  may  purchase  on  execu- 
tion.   (Stratford  v.  Twynam,  Jac.  418.) 

There  is  also  another  large  exception  to  the  rule.  There  is  no  doubt  that  the  trus- 
tee, agent,  &c.  may,  in  all  cases,  openly  and  in  his  own  name,  purchase  from  his  ces- 
tui que  trust  or  principal,  &c.  provided  it  appear  that  he  has  made  full  and  fair  dis- 
ckMures  of  his  knowledge,  and  takes  no  improper  advantage.  (Randall  v.  Errington, 
10  Yes.  423.  1  Wils.  C.  C.  1.  Ld.  Lesley  v.  Rhoades,  3  Sim.  &  Stu.  Rep.  49,  50. 
Bolten  V.  Gardner,  3  Paige,  373.  Lovell  v.  Briggs,  3  N.  H.  Rep.  318.)  The  rule  is  not 
that  tlie  trustee  cannot  buy  from  his  cestui  que  trust ;  but  that  he  shall  not  buy  from 
himselfl  (Per  Ld.  Eldon,  in  Ex  parte  Lacey,  6  Yes.  635,  in  Downes  v.  Grazebrook,  3 
Meriv,  308,  and  in  Cane  v.  Ld.  Allen,  3  Dow's  P.  C.  389,  394.  Farnam  v.  Brooks,  9 
Pick.  335.  Davidson  v.  Gardner,  Sugd.  Law  of  Yend.  435, 6.  Parkes  v.  White,  11  Yes. 
309, 335.  Clancy's  Rights  of  Husband  &  Wife,  355, 6.  Roper's  Law  of  Husb.  &  Wife, 
363.  Per  Kent,  Ch.  in  Davoue  v.  Fanning,  3  John.  Ch.  Rep.  366,  367,  citing  and  com- 
menting on  Munroe  v.  Allaire,  3  Cain.  Cas.  Err.  183, 193.  Hendricks  v.  Robinson,  3 
John.  Ch.  Rep.  311,  per  Kent,  Ch.  M'Cants  v.  Bee,  1  M'Cord's  Ch.  Rep.  389.)  It  will 
also  be  seen  by  several  of  these  authorities,  that  the  trustee  or  agent,  against  whom 
jeak>uBy  arises,  must  in  general  be  one  having  power  to  sell  or  deal  in  the  subject  matter 
of  what  is  confided  to  him.  If  he  be  constituted  for  other  purposes,  he  does  not  come 
within  the  prohibitbn. 

As  to  all  this  class  of  purchases  and  contracts  by  trustees,  &c.  valid  at  law,  but  lia- 
ble to  be  opened  in  equity,  terms  are  always  imposed  so  as  to  save  the  advances  of  die 
trustee,  &c.  and,  there  is  no  doubt  that  fairness  originally,  accompanied  with  other 
circumstances  (and  an  unexplained  delay  is  a  veiy  important  one)  will  lead  the  court 
to  withhold  its  interference,  though  the  lapse  of  time  be  short  of  30  years ;  and  in  some 
cases  much  short  of  that  time.  On  this  head,  of  course,  no  time  can  be  fixed.  The 
judicial  dicta  are  very  general,  that  the  party  must  come  within  a  reasonable  time,  but 
vary  greatly  as  to  the  precise  period ;  opening  a  space  for  a  wide  discretion.  (5  Yes. 
380.  1  Jac.  &  Walk.  59.  3  Sch.  &  Lef.  673.  Gregory  v.  Gregory,  Coop.  Ch.  Cas. 
301.  Whatton  v.  Toone,  5  Mad.  Rep.  54.  Norris  v.  Le  Neve,  3  Atk.  36,  38.  Price 
V.  Bym,  cited  5  Yes.  681.  Morse  v.  Royal,  13  Yes.  355.  Western  v.  Cartwright, 
Sel.  Ch.  Cas.  34.  Medlicott  v.  O'Donel,  1  Ball  &  Beat  156.  Chalmer  v.  Bradley, 
1  Jac  &  Walk.  61.  Oliver  v.  Court,  8  Price,  137,  167, 8.  Prevost  v.  Gratz,  6  Wheat 
481.  Hall  V.  Noyes,  cited  3  Yes.  748.  Bergen  v.  Bennett,  1  Cain.  Cas.  Err.  1.  But- 
ler V.  Haskell,  4  Dessaus.  Eq.  Rep.  651.) 

Yarious  circumstances  also ;  viz.  the  existence  o£  any  of  the  legal  incapacities,  in- 
fancy, coverture,  &c.  and  ignorance,  as  that  the  trustee,  &c.  was  the  real  purchaser, 
the  fact  tliat  the  cestui  que  trusts  were  a  numerous  body  of  men,  as  creditors,  or  a  re- 
ligious sect,  and  the  like  are  adducible  to^repel  the  presumption,  or  extend  the  time 
beyond  the  statute  period  of  limitation.    (Bunce  v.  Wolcott,  3  Conn.  Rep.  37.    Chal- 
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mer  v:  Bradley,  1  Jac.  &  Walk.  51, 62,  per  Sir  T.  Plumer,  M.  R.  Morse  v.  Royal,  12  • 
V«s.  355,  374,  et  seq.  Randall  v.  Errington,  10  Ves.  423.  Whatton  v,  Toone,  5  ^ 
Mad.  Rep.  54.  Whichcote  v.  Lawrence,  3  Ves.  470,  752.  Anon.  Case  in  Exch. 
cited  by  Richards,  arg.^  6^  Ves.  632.  York  Buildings  Comp.  v.  Mackenzie,  8  Bro.  P^ 
C.  by  Toml.  42.  Attorney  General  v.  Ld.  Dudley,  Coop.  C.  C.  146.  Hughes  v. 
Wynne,  1  Turn.  &  Russ.  307.  Purcell  v:  M'Namara,  14  Ves.  91.  Pickett  v.  Log- 
gon,  14  Ves.  214.  Hatch  v.  Hatch,  9  Ves.  292.-  Murray  v.  Palmer,  2  Sch.  &  Lef. 
474.    Hard  wick  v.  Mynd,  1  Anstr.  109.    Kidney  v.  Coussmaker,  12  Ves.- 136.) 

We  have  also  noticed  tlie  effect  of  delay  in  respect  to  purchasing  the  expectant  in- 
terests of  reveiBioners.    The  contingent  interest  of  heirs,  apparent  and  presumptive, . 
eomes  within  the  same  reason.     It  is  proper  to  say  > that  in  respect  to  these  and  the 
Uke  purchases  and  transactions^  if  the  parly  complaining  comes  in  reascmable  time, 
and  the  bargain  appears  to  have  been  dasadvantageoas,  it  will  be  set  -aside  witiioiit  re^ 
gard  to  tlio  age  of  the  complainant,  on  the  condition  of  reflinding  the  ^defehdant;  'ui^- 
less  mdeed  the  sale  be  at  public  auction.    Then  it  shall  stand.    (Shellyv^  Nash,  8  > 
Mad.  Repv.232,  235,6.     Gowland  v.  De  Faria,  17  Ves.  20,    Headen  v;  Rosher,  »• 
M'Clell.  &  You.  89.'.  Per  Ld.  Eldon,  in  Davis  v.  The  Duke  of  Marlborough,  2 
Swanst.J[29,.147,  151,  Atn.  ed.    Marsack  v.  Reeves,  6  Mad.  Rep.  108.    Evans  v. 
Cheshire,  Belt'sSupplem.  to  Ves.  30O,  306,  et  seq.    Bowes  v.  Heape,  3  Ves.  &  Bea. 
U7.)   Itiies  with  the  purchaser  to  shew  a  fuH  consideration ;  otherwise  it  will  be  pre- 
Bumsd  tahave  been  inadequate.    (Hincksman  v;  Smith,  3  Russ.  433.) 

In  these  last  cases,  tooj  ignorance  and  fraud  as  well  as  continued  distress,  will  en-* 
large  tlie  limitation  oC  time ;  (Roche  v.  O'Brien,  1  Ball  &  Beat.  330  ;)  and  so,  it  is 
presumed  of  other  excuses  applicable  in  like  cases.  These,  however,  being  out  of  the 
wayv  lime  runs  from  the  completion  of  the  contract,  or  from  the  time  when  all  legiti-*  - 
mate  excuse-oeases.  (Medlicott  v.  O'Donel,  1  Ball  &  Beat  156.  WhaHey  v.  Whal^ 
ley,  3  Bligh,  1,  12.  Per  Ld.  Manner's  in  Roche  v.  O'Brien,  1  Ball  &  Beat  3491 
Bar>olIDeloraine  v.  Browne,  3- Bro.  C.  C.  633.) 

22.  CertaiA  other  equitable  and  legal  rights  are  also  presumed  to  have  been  waived 
yy  neglect  for  a^ng  time ;  and  especially  if  the  lapse  of  time  be  accompanied  with  < 
otlier  acts  shewing  air-intention  to  waive  them.  Among  these  are  rights  of  appropri-^  * 
ation.  Persons  claiming  under  a  grantee  of  the  crown  certain  mud  lands  covered 
with  navigable  water,  granted  for  the  evident  purpose  of  having  them  reclaimed  from 
the  seay  and  this  being  a  consideratk>n  of  the  grant,  apparent  on  its  face,  they  were 
holdcn  to  have  waived  their  rights  by  non-user,  the  ground  not  having  been  appropri*- 
aled  by  them  for.  &  great  number  of  years.  (See  Attorney  General  r.  Richards,  S 
Anstr.  60S,  in  connection  with  Parmeter  v.  The  Alt  Gen.,  the  same  case,  on  appeal 
llDOw'feP.  e.  316.)^ 

But  where  the  estate  ?nd  manorx)f  Ravenscroft  was  granted,  reserving  to  the  grantor 
and  his  heirs  '''the  Wych  houses,  salt  works  and  brine  pits,  and  a  piece  of  land  ad- 
joining thereto;*  &c.  and  alt  springs,  veins  and  mines,  of  brine,  salt  or  salt  rock,"  &c. 
with  liberty  to  open  new  pits ;  and  free  ingress,  &c.  though  the  grantee  had  long 
MdHhe  estate,' and  it  had  passed  to  others  by  grants  not  noticing  the  reservatk>n; 
and  Ihe  owner  of  the  soil  had  enjoyed,  and  the  pits  been  filled  up,  and  the  ground 
smoothed,  yet  held  that  mere  non-user  or  non-appropriation  would  not  warrant  the  pre^ 
avrnption  of  a  wairer;  and  this  from  the  nature  of  the  reservation;  Tor  the  possessioir  > 
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was  not  adverse.  It  was  consistent  with  the  reservation ;  and  there  had  been  no  re- 
sistance to  the  working  of  the  mines  under  the  reservation.  Mines  are  often  reserved 
to  be  worked  for  the  occasion,  lying  unwrought  for  generations.  They  are  oflen  kept, 
aad  indeed  acquired  with  the  express  view  of  being  suffered  to  repose  until  other 
mines  are  exhausted.  But  the  M .  R.  admitted  there  were  many  cases  of  a  difierent 
character,  where,  from  a  non^xerciseof  the  right,  an  inference  of  abandonment  would 
arise.  (Seaman  v.  Vawdrey,  le  Ves.  890,  391,  2.)  And  in  Adair  v.  Shaftoe,  (cited 
19  Yes.  156,)  a  similar  reservation  of  a  coal  mine  was  sustained,  thought  there  was 
a  non-user  for  two  centuries ;  and  the  owner  of  the  soil  had  erected  machinery  to 
work  it.  In  Ten  Broeck  v.  Livingston,  (1  John.  Ch.  Rep.  357,)  there  was  the  reser- 
vation in  die  grant,  of  a  right  to  cut  timber  and  grazing  in  the  woods  of  the  premises 
granted ;  and  the  chancellor  says  such  rights  are  like  a  right  of  common,  (p.  S6%)  and 
may  be  lost  by  negligence  and  disuse.  (And  See  3  Leon.  303,  case  354.)  But  the 
reservation  of  a  mill  right  to  flow  another's  land  was  held  not  barred  by  a  delay  of  33 
years  to  build  the  dam.    (Butz  v.  Ihre,  1  Rawle,  318.) 

33.  Rights  of  pre-emption  and  election  must  be  exercised  within  a  reasonable  time, 
though  no  limitation  be  fixed  by  the  instrument  granting  them.    But  this  must  evi- 
dently depend  on  circumstances.    Time  and  opportunity  must  be  given  to  inquire 
and  gain  competent  knowledge,  in  order  to  act  judiciously,  and  due  information  should 
not  be  withheld  by  the  party  complaining  of  the  delay.    Sometimes,  under  a  will,  a 
choice  is  to  be  made  between  several  large  estates.    The  cases  therefore  furnish  no 
definite  rule  as  to  time  in  the  abstract.    Much  must  always  depend  on:  the  nature  of 
the  property,  the  changes  it  has  undergone  from  the  lapse  of  time,  the  conduct  of  the 
one  who  is  to  make  his  election,  as  whether  it  be  dilatory,  fraudulent  or  prompt  and 
fair  •  whether  the  subject  of  election  be  vested  or  reversionary ;  whether  t^xe  property 
may  not  have  been  passed  to  bona  fide  purchasers,  by  persons  claiming  adverse  to 
the  right  of  election ;  and  above  all,  whetlier  the  party  entitled  to  elect  have  not  taken 
such  steps  as  would  be  construed  to  determine  his  election.    So  the  conduct  of  tlie  op- 
posite party  is  to  be  considered ;  for  he  may  go  so  far  as  to  have  waived  the  right  to  • 
compel  an  election.    The  cases  present  too  much  circumstantial  variety,  and  call  for 
too  large  an  exercise  of  discretion,  to  warrant  the  laying  down  of  general  rules.  (Huck- 
Btep  V.  Mathews,  1  Vern.  362.  Orl?y  v.  Trigg,  9  Mod.  3,  Pusey  v.  Desbouverie,  3  P. 
Wms.  315.  Wake  v.  Wake,  3  Bro.  C.  C.  355,  1  Ves.  jun.  335,  S.  C.  Whistler  v.  Web- 
ster, 3  Ves.  jun.  367,  371.    Rumbold  v.  Rumbold,  3  Ves.  jun.  65.    Beaulieu  v.  Lord 
Cardigan,  Ambl.  533,  3  Bro.  P.  C.  by  Toml.  377,  S.  C.  on  appeal,  the  decision  on 
appeal  questioned  in  Butricke  v.  Broadhurst,  1  Ves.  jun.  172.  Edwards  v.  Morgan, 
M'Clel.  541.    Stratford  v.  Powell,  1  Ball  &  Beat.  1.     Tucker  v.  Sanger,  M'Clel.  434, 
439.    Eari  of  Northumberland  v.  Marquis  of  Granby,  1  Eden,  489.    Duke  of  North- 
umberland V.  Lord  Egremont,  Ambl.  657.    Ardesoif  v.  Bennet,  Dick.  463.    Tibbits 
▼»  Tibbits,  19  Ves.  656.    Per  Ld.  Harwicke,  in  Tompkins  v.  Ladbroke,  2  Ves  Sen. 
593,  in  Pawlet  v.  Delaval,  3  Ves.  sen.  668,  and  in  Harvey  v.  Ashley,  3  Atk.  616. 
Butricke  v.  Broadhurst,  1  Ves.  jun.  171,  3  Bro.  C.  C.  88,  S.  C.    Pettiward  v.  Pres- 
cott,  7  Ves.  541.    CuU  v.  Showell,  Ambl.  737.    Yate  v.  Moseley,  5  Ves.  480.   Nelson 
V.  Carrington,  4  Munf.  333.    See  Watt's  Ex'rs  and  heirs  v.  Waddle,  6  Pet.  389,  393  • 

to  396. ) 
These  cases  in  point  of  time  range  from  a  year  and  a  half  to  50  years,  taking  in  alU 

manner  of  circumstances. 
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34.  As  to  a  waivtr  of  a  right  of  dower  by  delay,  see  per  Richardson,  C.  J.  m  Bar- 
nard V.  Edwards,  4  N.  H,  Rep.  109.  Boyle  v.  Rowand,  3  Desauas.  Eq.  Rep.  665, 6, 
and  note ;  Warfield  v.  Castlemain,  5  Monroe,  618 ;  and  Wells  v.  O'Beal,  8  Gill  & 
John.  468. 

25.  An  equitable  riglit  to  a  provision  by  settlement  has,  in  some  instances,  been  lost 
by  the  laches  of  the  party,  under  peculiar  drcumstances.  (Johnson  v.  Johnson,  1  Jac. 
&  Walk.  473,  479.    Parker  v.  Philips,  1  Ves.  sen.  590.) 

36.  So  an  equitable  title  to  an  esute  under  a  devise  may  be  waited  by  delay  and 
strong  circumstances,  even  short  of  30  years.  Delay  merely,  will  not  avail  short  of 
the  30  years.  (Pearce  v.  Newlyn,  3  Mad.  Rep.  186.  Davie  v.  Beardsham,  1  Cas. 
Ch.  39,  3  Ch.  Rep.  4,  S.  C.  Mutk)e  v.  Smith,  3  Anstr.  709.)  So  of  an  issue  of  devi- 
savit  vel  non.    (Tucker  v.  Sanger,  M'Clel.  34.) 

37.  So  delay  is  a  strong  circumstance  in  equity  against  granting  a  decree  for  spe- 
cific perfbrmanct.    The  salutary  power  of  chancery  to  decree  a  specific  performance 
of  agreements  to  convey  land,  whether  the  bill  be  filed  by  the  vendor  or  vendee, 
is  oflen  called  into  exercise ;  and  is  so  familiar,  that  no  cases  or  illustrations  are 
necessary  to  shew  its  general  character.     These  contracts  are  eitlier  indefinite  in 
terms  as  to  time,  i.  e.  A.  agrees  to  sell  real  estate  to  B.  and  B.  agrees  to  pay, 
without  mentioning  the  time  when  tliese  things  are  to  be  done ;  or  (which  is  more 
usual)  a  day  and  sometimes  a  place  is   fixed.    And  it  is  well  known  that  where 
the  covenants  are  concurrent  or  conditional,  these  must  be  adhered  to  with  great  strict- 
ness, at  law,  or  all  remedy  is  gone.    Time  is  there  considered  of  the  essence  of  the 
contract,  and  if  the  day  passes,  the  party  failing  is  remediless.    The  law  demands  of 
him  a  positive,  an  active  performance,  or  doing  his  utmost,  and  a  refusal  by  the  other 
party,  at  the  day  fixed,  and  with  all  the  fullness  and  exactness  of  a  condition  prece- 
dent   And  this  though  the  adverse  party  remain  merely  passive.    Nor,  if  the  imme- 
diate opportunity  be  let  slip,  will  any  subsequent  circumstances  of  silence,  of  con- 
tinuing possession,  or  part  or  even  entire  performance,  restore  one  particle  of  vig- 
or to  the  dead  body  of  the  original  contract    It  is  true  that  where,  with  the  express 
or  implied  assent  of  the  other  party,  the  matter  contemplated  by  the  original  con- 
tract is  performed,  or  indeed  if  it  be  partly  performed  with  his  assent,  or  perform- 
ed in  a  different  manner,  this  may  be  looked  to  as  creating  a  new  and  distinct  con- 
tract, and  giving  rise  to  a  new  remedy  at  law ;  but  the  original  contract  is  gone  forev- 
er.   The  English  cases  distinguishing  between  dependent,  concurrent  and  indepen- 
dent covenants,  and  between  covenants  and  conditions,  are  well  collected  and  arranged 
in  Piatt  on  Covenants,  70  to  170.    The  American  cases  are  numerous.    (Frazier  v. 
Cushman,  13  Mass.  Rep.  377.  Baker  v.  Legrand,  1  Litt  Sel.  Cas.  363.    Hagedon  v. 
Laing,  I  Marsh.  514.    Gardner  v.  Corson,  15  Mass.  Rep.  500.    Green  v.  Reynolds, 
3  John.  Rep.  207.    Cunningham  v.  Morrell,  10  John.  Rep.  303.    Green  v.  Gardner, 
10  John.  Rep.  366.    Asberry  v.  Macklin,  3  Monroe,  9,  10.     Morford  v.  Mastin,  6 
Monroe,  613,  615.    City  Bank  v.  Smith,  3  Gill  &  John.  381.    Gazely  v.  Price,  16 
John.  Rep.  367.    Hardin  v.  Kretsinger,  17  John.  Rep.  393w    Rob  v.  Montgomery, 
30  John.  Rep.  15.    Miller  v.  Drake,  1  Cain.  Rep.  45.    West  v.  Emmons,  5  John. 
Rep.  179, 180, 181,  per  Van  Ness,  J.    Porter  v.  Rose,  13  John.  Rep.  309,  313.  Jud- 
son  V.  Was3,  11  John.  Rep.  535.    Hudson  v.  Swifl,  30  John.  Rep.  34.    Parker  v. 
Parmele,  30  John.  Rep.  130.    M'Gaunten  v.  Wilber,  1  Cowen's  Rep.  357.    Chap- 
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man  v.  Lathrop,  6  Cowen's  Rep.  110.  Clarkson  v.  Garter,  3  Cowen's  Rep.  84.  Top- 
ping V.  Root,  5  Cowen's  Rep.  404.  Johnson  v.  Reed,  9  Mass.  Rep.  78.  Dana  v. 
King,  2  Pick.  155.  Hunt  v.  Livermore,  5  Pick.  395.  Couch  v.  IngersoU,  S  Pick.  293. 
Bank  of  Columbia  v.  Hagner,  1  Pet.  S.  G.  Rep.  455.  Rounds  v.  Baxter,  4  Greeni. 
454.  Stanley  v.  Stanley,  3  N.  H.  Rep.  364,  866.  Watkins  v.  Hodges,  6  Har.  & 
John.  38.  Bailey  v.  Clay,  4  Rand.  346.  Bockenbrough  v.  Ward's  adm'r,  4  Rand. 
35i.  Robertson  v.  Robertson,  3  Rand.  68.  Davis  v.  Crawford,  3  Rep.  Const  Court, 
401.  Harrison  v.  Taylor,  3  Maish.  Rep.  168.  Marshall  v.  Craig,  1  Bibb,  379.  Stute- 
ville  V.  Miles,  3  Marsh.  Rep.  435.  Elliot  r.  Gameal,  3  Marsh.  Rep.  308.  Van  Ben 
Thuysen  v.  Crapser,  8  John.  Rep.  357.  Alexander's  ex'rs  v.  Mann,  6  Monroe,  361. 
Morford  r.  Mastin,  6  Monroe,  613,  615.  Howland  r.  Leach,  10  Pick.  151.  Pass- 
more's  heirs4r.  Moore,  1  J.  J.  Marsh.  591,  3.  Porter  v.  Stewart,  3  Aik.  417.  Dakin  v. 
Williams,  1 1  Wendell,  67.    Johnson  v.  Wygant,  id.  48.) 

These  quotations,  in  which  I  have  confined  myself  mostly  to  questions  between  ven- 
dor and  vendee,  will  fully  shew  that,  where  peirfbrmance  on  one  side,  or  an  offer  to 
perform  and  a  refusal,  is  a  condition  precedent  to  a  right  of  demand  against  the  other, 
the  law  adheres  exactly  to  the  day  and  all  other  circumstances. 

With  regard  to  cases  in  which  the  mutual  stipulations  are  not  dependent  one  upon 
the  other,  but  a  performance  may  be  exacted  without  any  previous  steps  by  the  par- 
ty who  demands  it,  the  power  of  a  court  of  chancery  to  decree  perfi>nnance,  has  al- 
ways been  conceded.  But  as  to  cases  of  condition  precedent,  in  Benedict  v.  Lynch, 
(1  John  Ch.  Gas.  375,)  the  late  learned  chancellor  of  N.  York,  afler  great  examina- 
tion, insists  that  where  the  party  in  default  can  shew  no  good  excuse ;  and  the  oppo- 
site party  does  not  acquiesce  in  the  default,  a  specific  performance  will  not  be  decreed 
against  him.  He  says  this  is  an  acknowledged  rule  in  courts  of  equity.  He  exam- 
ines tlie  cases  and  dicta  on  which  the  opposite  doctrine  is  placed,  and  denies  that  any 
one  of  them  exhibits  a  mere  unmixed  case  of  delay  to  perform  the  condition.  On  the 
other  hand,  he  insists  that  some  other  circumstance  must  have  entered  into  the  matter, 
&c.  That  courts  of  equity  liave,  of  late,  discountenanced  the  leastneglect,  he  refers  to 
several  cases.  The  case  he  was  himself  considering  was  one  of  unreasonable  delay, 
under  an  agreement  containing  an  express  nullifying  clause. 

But  whatever  may  be  finally  held,  when  a  case  of  naked  delay  shall  present  itself,  it 
is  certain  that  the  smallest  excuse  for  passing  the  day,  one  may  almost  say  the  merest 
evasu>n,  will  be  seized  on  by  a  court  of  equity  to  keep  the  contract  alive.  In  the  au- 
tliorities  cited  by  the  chancellor,  and  others,  the  vendor's  title  not  being  complete  so 
that  he  can  convey  at  the  day,  or  the  purchaser  receiving  an  abstract  after  the  day, 
without  then  objecting  to  the  delay ;  or  indeed  omitting  to  clamor  for  an  abstract  be- 
fore it  is  too  late  for  the  vendor  to  fumisli  it  at  the  day ;  or  treating  about  Uie  matter 
after  the  day,  will  be  deemed,  in  the  one  case  an  excuse  for  the  vendor,  and  in  the 
other  an  acquiescence  in  his  delay ;  that  is  to  say,  the  vendor's  own  fault  of  having 
no  title,  will  excuse  him  in  the  first  place,  and  his  stupidity  or  forgetfuhiess  in  the  oth- 
er. (Omerod  v.  Hardman,  5  Ves.  jun.  733.  Coffin  v.  Cooper,  14  Yes.  305.  Pincke 
V.  Curteis,  4  Bro.  C.  G.  339.  Smith  v.  Bumam,  3  Anstr.  537.  Seton  v.  Slade,  7  Yes. 
365.  Guest  v.  Homfray,  5  Yes.  818.  Stourton  v.  Meers,  cited  and  stated,  3  P.  Wms. 
631.  Sheffield  v.  Mulgrave,  3  Yes  jun.  536.  Jones  ▼.  Price,  3  Anstr.  934.  Hert- 
ford V.  Boore,  5  Yes.  719.    Mil  ward  v.  Thanet^  5  Yes.  730,  note  (b).    Hoggart  v- 
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Scott,  1  Ru88.  &  Mylne,  293.)  So  if  the  estate  be  described  as  in  good  repair,  and  is 
not  so,  but  requires  several  months  after  the  day  to  repair  and  make  it  agree  with 
the  description.  (Dyer  v.  Hargrave,  10  Ves.  505.)  And  a  learned  writer  advises  that, 
where  a  title  cannot  be  made  at  the  day,  the  vendor  should  file  a  bill  as  the  means 
of  prolonging  the  time,  or  creating  farther  delay  until  a  title  may  be  completed ;  (Sugd. 
Law  oi*  Vend.  282,  Phila.  ed.  1820,)  and  he  cites  6  Ve&  jun.  655,  and  10  Ves.  jun. 
315.  In  Seymour  v.  Delancy,  (6  John.  Ch.  Rep.  222,  234,)  Chancellor  Kent  sought 
again  to  bring  back  the  chancery  doctrine  to  legal  strictness,  and  expresses  a  deter- 
mination not  to  alk)w  a  specific  performance  where- the  vendor  is  not  able  to  coti- 
vey  at  the  day.  (6  John.  Ch.  Rep.  234.)  He  certainly  labored  against  a  great  weight 
of  authority ;  and  when  the  case  came  to  the  court  of  errors,  they  repudiated  l«s  opin- 
ion. (Seymour  V.  Delancy,  3  Co  wen's  Rep.  445,519,535.)  The  caSfts  and  dicta 
against  him  were  there  cited,  and  see  Tyfee  v.  Williams,  3  Bibb,  365  ;  De  Camp  v- 
Feay,  5  Serg.  &  Raw4e,  5.  Nelson  v.  Carrington,  4  Munf.  332 ;  and  Gibbs  v.  Cham- 
pion, 3'Hamm.  335.  These  oases,  with  those  cited  in  3  Cowen,  supra,  seem  to  set- 
tle the  questkm  in  England,  New- York,  Virginia,  Pennsylvania,  Kentucky,  SouUi 
Carolina  and  Ohio.  And  it  is  also  treated  as  well  settled  in  the  courts  of  the  U. 
States.    (Bank  of  Columbia  v.  Hagner,  1  Pet  S.  C.  Rep.  466, 467,  per  Thompson  J.) 

In  Kentucky,  a  strong  disposition  has  been  manifested  to^withhold  a  decree,  where 
-the  delay  is  negligent,  unless  it  be  occasioned  by  the  state  of  the  title ;  and  even  then 
.  if  by  stipulation  the  time  of  performance  be  made  material.  (Per  Boyle,  Ch.  J.  in 
Cotton  V.  Ward,  3  Monroe,  313.)  Yet  the  same  judge  holds  that  negligence  shall  be 
no  excuse  where  the  contract  is  partly  executed,  as  by  delivering  possession,  (id;) 
But  in  a  case  immediately  following,  neglect  to  convey  at  the  day  was  overlooked,  al- 
though the  title  was  good  and  the  contract  executory ;  the  court  holding  it  enough 
that  the  vendor  manifestly  continued  willing  to  convey ;  and  had  not  trifled  with  his 
vendee.  (Mason  v.  Chambers,  3  Monroe,  318,  322.)  And  where  the  negligence  is  ac- 
counted for,  and  there  is  a  part  execution,  a  decree  may  be  had,  if  the  conveyance  be 
promptly  tendered  even  after  an  action  at  law  for  the  breach  is  commenced,  and  a 
verdict  obtained.  (Cook's  ad'mr  v.  Hendricks,  4  Monroe,  500, 1.  And  see  Hoggart  v. 
Scott,  1  Russ.  &,  Mylne,  293.)  Otherwise,  if  there  be  supine  neglect,  and  the  applica- 
tion to  a  court  of  equity  be  delayed  till  after  damages  at  law  assessed .  (Edwards  v.  Hand- 
ley,  Hardin,  602.  Oldham  v.  Woods,  3  Monroe,  48.  Per  Bibb,  C.  J.  in  Cook's  ad'mr 
V.  Hendricks,  4  Monroe,  500.) 

In  a  subsequent  case,  a  labored  argument  of  Bibb,  C.  J.  and  a  quotation  of  author- 
ities, results  in  the  conclusion  that  time  alone,  unconnected  with  other  circumstances,  is 
jiever  an  objection,  unless  the  delay  be  very  great.  (Kercheval  v.  Swope,  6  Monroe, 
•362,  365  to  368.)  Part  execution,  (a  payment)  is  again  much  relied  on  in  this  case, 
{id.  368.)  This  doctrine  of  delay  was  again  considered  at  large  in  Doss  v.  Cooper, 
(2  J.  J.  Marsh.  409,  410  to  413 ;)  where  it  is  insisted  that  the  least  delay  must  be  ex- 
■cused ;  and  a  very  strict  account  rendered,  or  a  decree  will  not  follow.  (See  also  Cald- 
well's heirs  v.  White,  4  Monroe,  561,  667.)  In  the  still  subsequent  case  of  Craig  v. 
.  Martin,  (3  J.  J.  Marsh.  50,  54,)  the  same  doctrme  is  recognized ;  but  relief  against  a 
judgment  for  damages  at  law  refused,  the  conduct  of  the  plaintiff  having  been  fair. 
^  Great  stress  is  again  laid  in  this  case,  on  a  part  execution,  as  overcoming  delay. 


Sect.  2.]  Of  Presumptive  Evidence.  S45 

In  a  recent  case  in  Maryland,  tiie  court  uf  appeals  admit  the  doctrine  that  the  non- 
perlbnnance  of  a  condition  'precedent  may  be  relieved  against,  where  the  default  ad- 
mits of  compensation ;  as  between  vendor  and  vendee ;  but  they  deny  relief  in  the 
particular  case,  as  not  being  one  cf  tliis  description.  It  was  a  case  of  lottery  prizes, 
their  being  due  depending  on  a  demand  within  a  certain  time.  (City  Bank  of  Balti- 
more V.  Smith,  265,  380, 1.) 

And  in  all  cases,  though  of  a  defect  of  title,  the  conduct  of  the  vendor  should  ap- 
pear to  have  been  free  from  fraud  as  to  the  defect;  and,  especiaUjy  where  a  long  time, 
e.  g.  SO  years,  shall  have  run  without  title,  a  decree  will  be  refused,  unless  the  vendor 
dear  himself  from  all  suspicion  of  fraud.    (Williams  v.  Mattocks,  3  Verm.  Rep.  189.) 

On  the  whole,  it  cannot  be  disguised,  that  most  of  our  courts  of  chancery  will  not 
consider  the  day  material,  where  no  injury  arises  from  the  delay.  Though  this  may 
not  have  been  directly  decided  in  England,  yet  every  case  which  allows  time  beyond 
the  day  to  complete  the  title,  &c.  most  certainly  involves  that  proposition ;  which  has 
been  thus  indirectly  decided  a  thousand  times ;  and  it  has  been  as  of\en  declared  in 
dicta.  Cases  decide  it,  chancellors,  judges  at  law,  elementary  writers,  all  recognize 
it.  The  very  complaint  we  hear  at  law  that  "  the  jx)wer  is  attended  with  dread- 
fid  effects  in  the  delay  thereby  occasioned,"  (per  Mansfield  C.  J.  in  Wilde  v.  Fort  in- 
terrupting Shepherd  and  Best,  serg'ts,  arg.  4  Taunt  341,}  confirms  it. 

But  what  is  directly  material  to  the  head  we  are  considering,  it  is  certain  that  inex- 
cusable delay  is  a  circumstance,  among  others,  to  weigh  against  a  specific  execution ; 
though  how  soon  mere  naked  laches  shall  foreclose  the  party,  has  not  been  held.  The 
nature  of  the  property,  as  whether  real  or  persopal,  land  or  rents,  reversionary  or  in 
possession ;  also  its  change  of  value  in  the  course  of  the  delay,  or  the  purchaser's  pur- 
pose being  defeated  by  delay,  taking  and  continuing  in  possession,  treating  and  nego- 
tiation kept  on  fix)t  after  the  day,  silent  acquiescence,  proceeding  at  law,  taking  any 
steps  ;  forbearance  to  declare  an  intention  of  breaking  off,  trifling,  insincerity  and  frauds 
matter  of  excuse  for  the  dekiy,  &c.  all  run  tlirough  the  cases ;  and  shew  this  to  be  an- 
otber  of  those  subjects  which  rest  in  a  very  large  discretion ;  and  from  which  no  gen- 
eral rules  can  be  gathered  as  to  delay  in  the  abstract.  (Watts  v.  Waddle,  6  Pet  389. 
Miller  v.  Bear,  3  Paige,  466.  Per  Ld.  Alvanley,  in  Milward  v.  Thanet,  5  Ves.  7S0, 
note  (b).  Per  Ld.  Manners,  in  Moore  v.  Blake,  1  Ball  &  Beat  68, 9.  Guest  v.  Hum- 
fray,  6  Ves.  818.  Harrington  v.  Wheeler,  4  Ves.  686.  Spurrier  v.  Hancock,  4  Vee. 
667.  Alky  v.  Deschamps,  13  Ves.  335.  Heaphy  v.  Hill,  2  Sim.  &  Stu.  39.  Mack- 
reth  v.  Marlar,  1  Cox's  C.  C.  259.  Lloyd  v.  Collett,  4  Bn).  C.  C.  469,  4  Ves.  689, 
note  (b),  S.  C.  Fordyce  v.  Ford,  4  Bro.  C.  C.  497,  8.  Omerod  v.  Hardman,  5  Ves. 
732.  Barbour  v.  Whitk>ck,  4  Monroe,  195  to  199.  Milward  v.  Earl  of  Thanet,  5 
Vea.  720,  note  (b).  Hayes  v.  Caryll,.  1  Bro.  P.  C.  by  Toml.  136.  Coward  v.  Oding^ 
sale,  2  Bki*  Cas.  Abr.  688,  pi.  5.  Bell  v.  Howard,  9  Mod.  302.  Newman  v.  Rogers, 
4  Bro.  C.  C.  391.  Wingfield  v.  Whaley,  1  Bro.  P.  C.  by  Toml.  300.  Moore  v  Blake, 
1  Ball  &  Beat  62.  Popham  v.  Eyre,  Lofft,  786.  Per  Ld.  Redesdale,  in  Croflon  v. 
Ormsly,  2  Sch.  &  Lef.  603,  4,  and  the  cases  there  mentioned  by  way  of  illustration. 
Marquis  of  Hertford  v.  Boore,  5  Ves.  719.  Waters  v.  Travis,  9  John.  Rep.  450. 
Butler  V.  O'Hear,  1  Desauss.  Eq.  Rep.  398,  per  tlie  chancellor.  Osborne  v.  Bremar, 
1  Desauss.  Eq.  Rep.  486.    Brashier  v.  Gratz,  6  Wheat.  538.    Hepburn  v.  Auld,  $ 
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Cranch,  262,  276.  Tyree  v.  Williams,  S  Bibb,  365.  Bank  of  Columbia  v.  Hagner, 
I  Pet.  S.  C.  Rep.  465,  6,  per  Thompson,  J.,  citing  Sugd.  Law  of  Vend.  275,  with  ap- 
probation. Gibbs  V.  Cook,  4  Bibb,  536.  Benedict  v.  Lynch,  1  John.  Ch.  Rep.  375. 
Seymour  v.  Delancey,  6  John.  Ch.  Rep.  222,  234,  3  Cowen's  Rep.  445,  519,  535,  S. 
C.  on  appeal.  Decamp  v.  Feay,  5  Serg.  &  Rawle,  323.  Pratt  v.  Carroll,  8  Crancb, 
471.  Hatch  V.  Cobb,  4  John.  Ch.  Rep.  559.  Matter  of  Shoemaker,  1  Rawle,  89. 
Walker  V.  Walker,  16  Serg.  &  Rawle,  379.  M'NeU  ▼.  M'Gee,  5  Mason,  244.  Pope 
V.  Lemaster,  5  Litt.  Rep.  78.  Bates  v.  Todd's  heirs,  4  Litt  Rep.  178.  Mason  ▼. 
Chambers,  3  Monroe,  322.  Doss  v.  Cooper,  2  J.  J.  Marsh.  412, 13.  Craig  v.  Martin, 
3  J.  J.  Marsh.  53, 4,  5.    Hoggart  v.  Scott,  I  Russ.  &  Mylne,  293.) 

This  doctrine  of  delay,  in  an  independent  promise  to  convey,  was,  in  one  case,  car- 
ried very  far  at  few.  Though  the  plaintiff  had  a  right,  without  any  express  limita- 
tion of  time,  to  demand  a  deed  on  tendering  his  bond  and  mortgage,  yet  a  delay  of 
four  years  was  held  such  evidence  of  waiver  as  to  bar  his  action  of  assumpsit,  the 
supreme  court  saying  they  would  follow  the  rule  in  chancery.  (Ballard  v.  Walker,  3 
John.  Cas.  60.) 

28.  Courts  of  equity  will  in  like  manner  relieve  a  lessee,  or  his  assignee,  under  a 
lease  containing  a  covenant  for  renewal  on  certain  conditions,  although  he  may  not 
litterally  have  complied  within  the  time  specified,  but  a  good  reason  for  the  omission 
must  be  given.  (Ross  v.  Worsop,  1  Bro.  P.  C.  by  Toml.  281.  Rawstome  v.  Bent- 
ley,  4  Bro.  C.  C.  415.  Bay  ley  v.  Corporation  of  Leominster,  3  Bro.  P;  C.  529.  Eaton 
V.  Lyon,  3  Ves.  690.  Maxwell  v.  Ward,  M'Clel.  458,  464.  Baynham  v.  Guy^ 
Hospital,  3  Ves.  295.)  And  the  party  must  be  very  prompt  to  apply  for  a  renewal. 
The  least  unexplained  delay  w^ill  work  a  forfeiture  of  tjie  right.  (Eaton  v.  Lyon,  8 
Ves.  690,  693,  695, 6.  Maxwell  v.  Ward,  M'Clell.  458,  467, 8.)  Even  ignorance  of 
his  rights,  to  which  the  opposite  party  is  in  no  way  auxiliary,  is  not  an  excuse.  (Max- 
well V.  Ward.  M'Clcl.  458,  464.)  See  also  the  Irish  cases  on  this  head.  (Davis  v. 
Oliver,  1  Ridgw.  P.  C.  1.  Sentleger  v.  Chartres,  id.  122:  O'Neil  v.  Morris,  id.  170. 
Kane  v.  Hamilton  id.  180.  Bateman  v.  Murray,  id.  187.  Boyle  v.  Lysaght,  id.  384, 
Vern.  &  Scriven's  Rep.  135,  S.  C.  Magrath  v.  Muskerry,  1  Ridgw.  P.  C.  469,  Ver- 
non &  Scriven's  Rep.  166,  S.  C.  Freeman  v.  Boyle,  2  Ridgw.  P.  C.  69.  Duchess  ' 
Dowager  of  Chandos  v.  Brownlow  id.  345.  Palmer  v.  Hamilton,  id.  535.  Earl  of 
Incliiquin  v.  Burnell,  3  Ridgw.  P.  C.  376?) 

29.  It  has  been  strongly  intimated,  though  not  directly  decided,  that  delay  by  a 
landlord  for  20  years,  to  enter  for  a  forfeiture  of  his  tenant's  right,  by  the  non-fulfil- 
ment of  a  condition,  shall,  under  the  statute  of  limitations,  operate  as  a  bar  to  his  right 
of  entry.  (Per  Lord  Kenyon,  C.  J.  and  Ashurst,  J.  in  Doe,  dem.  Tarrant,  v.  Hellier, 
3  T.  R.  172,  173.)  That  long  delay  would  be  a  powerful  argument  fbl*  waiver  of  the 
right,  in  connection  with  other  circumstances ;  and  that  it  would  in  time,  per  se,  be  full 
evidence  of  a  waiver,  there  can  be  no  doubt;  (Doe,  dem.  Tarrant,  v.  Hellier,  3T.R. 
162 ;  Malone  v.  Malone,  1  Ball  &  Beat.  32,  note  (a) ;)  and  a  distinct  act,  or  even  a  deo- 
feratioQ  directly  incompatible  with  the  idea  of  insisting  on  the  forfeiture,  done  or  made 
afVer,  and  with  knowledge  that  it  is  incurred,  will  be  adopted  as  a  waiver.  (Milfax 
V.  Baker,  1  Lev.  26.  Malone  v.  Malone,  1  Ball  &  Beat.  32,  note  (a).)  But,  for  thia 
subject  at  large,  see  vol.  2,  281, 2. 


Sect  SO  0/ Prestmptivt  EridencB.  SIT 

• 

80.  So,  on  the  other  hand,  a  re-entry  for  breach  of  conditioD,  regular  and  formal  at 
the  common  law,  may  be  presumed  from  tlie  lapse  of  time  during  which  the  lessor  has 
possessed.  This  has  been  done  af^r  14  years.  Jackson,  ex  dem.  Goose,  ▼.  Demarest^ 
2  Cain.  Rep.  382.  Jackson,  ex  dem.  Smith,  v.  Stewart,  6  John.  Kep.  34.)  But  it  was 
denied  that  nine  years  pssession  would  warrant  the  presumption.  (Jackson,  ex  dem. 
Donnally,  v.  Walsh,  3  John.  Rep.  326.)  And  in  a  subsequent  case,  it  is  declared  that 
any  time  short  of  14  years  is  not  enough.  (Jackson,  ex  dem.  Myers,  v,  Ellsworth,  30 
John.  Rep.  180.)  Af\er  one  I&ase  given  for  81  years  to  one,  and  tlien  a  second  and 
third  lease  by  the  reversioner  to  another,  the  original  lessee  being  out  of  possession, 
leaving  the  latter  lessees  or  their  assignees  in  possession,  who  paid  rent  for  a  long  time, 
a  surrender  or  assignment  of  the  first  was  presumed.  (Westropp's  lessee  v.  Moore,  S 
Fox  &  Smith,  863.) 

31.  The  lapse  of  time  or  delay  by  legatees  and  distributees,  to  call  on  executors  or  ad- 
ministrators, will  not  bar  a  claim  against  them  to  distribute  the  general  residue  of 
an  estate  remaining  in  their  hands ;  for  they  are  mere  trustees,  (Stackpoole  v.  Stack- 
poole,  4  Dow,  209 ;}  though  extraordinary  acts  of  acquiescence,  concurring  with  a 
delay  of  forty  years,  was  once  holden  to  work  that  efiect.  (Huet  v.  Fletcher,  1  At- 
kyns,  467.)  Yet,  if  they  allow  tlie  estate  to  be  distributed,  though  erroneously,  and 
acquiesce  with  full  knowledge  and  the  means  of  enforcing  their^  rights  for  a  long 
time,  the  executor  or  administrator  is  discharged.  (Boiling  v.  Boiling,  5  Munf.  334. 
Hudson  V.  Hudson's  ex'r,  3  Rand.  117.  Raynpr  v.  Fearsall,  3  John.  Ch.  Cas.  578. 
Pickering  v.  Stamford,  2  Vesey,  jun.  272,  581,  583 ;  4  Bro.  C.  C.  214,  219,  220,  S.  C, 
And  see  17  Ves.  165,  and  Newton  v.  Ayscough,  19  Ves.  534.)  And  this  especially 
where  no  great  private  or  public  inconvenience  is  to  arise.  But  in  cases  of  such  ac- 
quiescence, tiie  decree  will  be  confined  to  the  corpus  merely,  and  not  extended  to  the 
annual  produce  or  interest,  or  other  accruing  benefit.    (See  2  Ves.  585.) 

32.  The  same  principle  seems  to  apply  to  creditors  who  have  stood  by  and  seen  the 
debtor's  estate  distributed ;  and  such  laches  will  preclude  their  bill  for  an' account,  not ' 
only  against  the  personal  representatives,  hut  as  against  the  legatees  or  distributees ; 
and  especially  after  great  lapse  of  time.  It  will  be  presumed  that  their  debts  are  paid 
or  released.  But  such  and  the  like  presumptions  may  be  repelled  by  circumstances. 
(Hercy  v.  Dinwoody,  4  Bro.  C.  C.  257 ;  2  Ves.  jun.  87,  S.  C.    Hard  wick  v.  Mynd, 

1  ^nstr.  109.  And  see  Newton  v.  Ayscough,  19  Ves.  S34.)  The  objection  becomes 
conclusive  against  the  creditors  where,  after  a  legacy  has  been  purchased  by  a  third 
person,  they  delay  proceeding  against  the  purchaser  for  an  unreasonable  time.  (Chol- 
mondeley  v.  Orford,  Sugd.  Law  of  Vend.  524,  5,  Am-  ed.  of  1820.  Elliott  v.  Merri- 
man,  2  Atk.  41.) 

33.  The  delay  of  infants  or  minors,  afler  coming  of  age,  to  demand  their  legacies  or 
distributive  shares  firom  executors  or  administratora  who  have,  during  the  minority  of 
the  claimants,  made  payments  to  or  delivered  their  legacies  or  shares  to  wrong  per- 
sons, though  by  mistake,  must  be  very  great  to  bar  their  claim  for  a  payment  or  deliv- 
ery to  themselves.  A  payment  to  the  infant  or  his  father,  or  a  foreign  guardian,  dur- 
ing minority,  will  generally  be  holden  null,  unless  the  sum  be  very  small,  or  the  will  di- 
rect payment  to  the  infhnt.  (Lee  v.  Brown,  4  Vesey,  362.  Genet's  children  v.  Tall- 
madge,  1  John.  Ch.  Rep.  3.  Holloway  v.  Collins,  1  Cas.  Ch.  245.  Strickland  v.  Hud- 
son, 3  Ch.  Rep.  88.     Dagley  v.  Tolferry,  1  P.  Wms.  285 ;  1  Eq.  Cas.  Abr.300,  pi.  2, 
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S.  C. ;  Giib.  E^j.  Rep.  ift,  S.  C. ;  Philips  v.  Paget,  9  Atk.  80.  Cooper  v.  Thornton, 
8  Bro.  C.  C.  96,  186.  MorreD  v.  Dickey,  3  John.  Ch.  Rep.  153.  Williams  v.  Storrs, 
6  id.  353.  Hill  v.  Chapman,  2  Bro.  C.  C.  612.  Bilson  v.  Saundera,  Bunb.  240.  The 
two  cases  of  HoUoway  v.  Collins,  and  Bilson  v.  Saunders,  are  overruled  by  the  others.) 
A  guardian  should  be  appointed  for  tliat  purpbse,  if  the  security  given  by  the  general 
guardian  be  InsuiScienL  (Genet's  children  v.  Tallmadge,  1  John.  Ch.  Rep.  3.) 
Though  now,  in  New-York,  a  legacy  of  less  than  $50,^may  be  paid  to  the  father.  (2 
R.  S.  91.)  In  general,  where  a  wrong  payment  has  been  made,  and  the  delay  after 
the  infant  coming  of  age,  has  not  been  accompanied  with  plain  acts  of  recognition,  or 
very  long  acquiescence,  the  executor  or  administrator  must  pay  to  the  infant  a  second 
time.  Fifteen  years  of  mere  delay  was  holden  not  enough  to  create  a  presumptive  bar. 
(Dagley  v.  Tolfeny,  1  P.  Wma.  285.  Philips  v.  Paget,  2  Atk.  80.  Lee  v.  Brown, 
4  Ves.  362.) 

Sd  far  as  these  eases  relate  to  the  clanmi  of  legatees  and  distributees  against  execu- 
tors and  administrators,  for  an  account  and  payment,  their  application  we  have  seen, 
supra,  p.  333,  has  been  denied,  or  at  least  much  qualified  in  those  states  where  a 
statute  gives  a  concurrent  remedy  tp  the  courts  of  law ;  and  it  would  probably  be  so 
in  many  cases  with  regard  to  creditors. 

34.  Acquiescence  by  a  cestui  que  trust,  in  a  breach  of  trust  committed  by  his  trus- 
tee, will,  unless  excused  and  accounted  for,  preclude  him  from  complaint,  the  same  as  an 
active  concurrence  in  the  breach.  (Per  Ld.  Eldon,  in  Walker  v.  Symonds,  3  Swanst 
64.)  Thus,  Avhere  there  were  B.  and  several  other  cestuis  que  trust  of  land,  and  M. 
and  F.,  the  trustees,  in  violation  of  their  duty,  sold  the  land  and  joined  in  a  receipt  for 
the  purchase  money,  but  F.  actually  received  the  money,  and  with  the  acquiescence 
of  B.,  held  it  for  ten  years,  and  till  he  died  insolvent ;  held,  that  B.  had,  by  such  ac- 
quiescence, discharged  M.  from  his  original  liability  for  the  money.  (Brice  v.  Stokes, 
U  Ves.  319.) 

But  the  mere  silence  of  a  body  of  creditors  under  ci  misapplication  of  a  trust  fund, 
provided  for  their  benefit,  would  not  be  so  readily  construed  against  them ;  (Hardwick 
V.  Mynd,  1  Anstr.  109 ;  Kidney  v.  Cousmaker,  12  Ves.  136, 138;)  unless,  indeed,  they 
seek  to  go  beyond  the  trustees,  and  make  a  purchaser  liable  for  the  misapplication. 
(Elliott  V.  Merriman,  2  Atk.  41.) 

35.  Delay  by  the  cestui  que  trust  in  calling  on  one  who  purchased  from  a  trustee; 
under  such  circumstances  as  renders  the  purchaser  bound  to  see  the  purchase  money 
applied  for  tlie  benefit  of  the  cestui  que  trust,  will  also  discharge  the  purchaser.  The 
cases  in  Which  this  obligation  may  be  said  to  arise,  will  be  seen  in  Mr.  Rand's  ed.  of 
Pow.  on  Mortg.  vol.  1,  ch.  9,  p.  14,  et.  seq.  These  cases  are  much  abridged  in  num- 
ber, if  not  abolished,  in  New- York,  where  there  is  no  fraud.    (1  R.  S.  730,  §  66.) 

The  shortest  period  of  delay,  by  tlie  cestui  que  trust,  in  tliis  last  class  of  cases  which 
lias  been  particularly  allowed  as  a  bar,  \a  not  short  of  22  years.  (Cusse  v.  Ash,  Rep. 
Temp.  Finch,  316.)  But  Mr.  Mathews  thinks  there  is  no  doubt  that  an  unexplained 
delay  of  20  years  would  be  a  full  answer  to  the  claim.    (Matli.  Pr.  Ev.  433.) 

36.  Several  miscellaneous  cases  as  to  account,  go  on  the  same  principle.  Even  a 
suit  and  decree  for  an  account,  cannot  be  continued  or  carried  into  effect  after  a  great 
Icjigth  of  time.  (Pearson  v.  Belchier,  4  Ves.  627.)  So  of  a  decree  and  order  of  refer- 
ence to  fix  an  occupation  rent.    (Lord  Shipbrooke  v.  Lord  Hinchinbrooke,  13  Ves. 
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587, 396.)  So  the  court  of  common  pleas,  after  great  delay,  refused  to  exercise,  or  even 
to  entertain^a  motion  to  exercise,  a  summary  power  given  to  them  by  statute,  of  appoint- 
ing a  new  assignee  of  an  insolvent  debtor,  with  a  view  to  compelling  an  account  of  a 
previous  assignee.  (Ex  parte  Heathfield,  8  Taunt.  403.)  Chancery  will  not  inter- 
fexe  with  stale  and  complicated  accounts ;  (Sturt  v.  Melish,  2  Atk.  610 ;)  and  a  lump- 
ing and  irregular  sale  by  a  sheriff*,  will  not  be  set  aside  ailer  a  great  lapse  of  time. 
(Mohawk  Bank  v.  Atwater,  3  Paige,  54.) 

So  a  settlement  of  accounts  with  trustees  or  between  other  persons,  whether  such 
settlement  be  actual  or  constructive,  will  not,  in  -general,  be  totally  unravelled  after 
great  delay.  But  the  complainant  may  surcharge  and  falsify ;  and  if  there  be  fraud, 
the  whole  of  any  account,  though  settled,  maybe  thrown  open  at  an  indefinite  period. 
(Skinner  v.  Skinner,  1  J.  J.  Marsh.  594.  Irvine  v.  Robertson,  3  Rand.  549.  Greg- 
ory's ex'rs  V.  Forrester,  1  M'Cord's  Ch.  Rep.  331,  2.  Randolph's  ex'r  v.  Randolph's 
ex'rs,  1  Hen.  &  Munf.  180.  Murray  v.  Toland,  3  John.  Ch.  Rep,  569,  574,  5.  Per 
Lord  Hardwicke  in  Roberts  v.  Cuffin,  S  Atk.  113.  Brownell  v.  Brownell,  2  Bro.  C.  C. 
62.  Western  v.  Cartwright,  Sel.  Cas.  Ch.  34.  Vernon  v.  Vawdry,  2  Atk.  119; 
Barnard.  Ch.  Rep.  280,  S.  C.  Sewell  v.  Bridge,  1  Ves.  sen.,297.  Pratt  v.  Weyman, 
1  M'Cord's  Ch.  Rep.  156.    And  see  Watson  v.  Toone,  6  Mad.  Ch.  Rep.  153.) 

Accounts  between  merchants,  tliough  excepted  in  the  statute  of  limitations,  would 
never  be  investigated  by  courts  of  chancery,  where  the  dealings  in  question  had  been 
long  discontinued ;  and  it  is  now  settled  in  tliose  courts  that  after  six  years  total  dis- 
continuance, they  come  within  the  statute.  (Sherman  v.  Sherman,  2  Vern.  276. 
Bridges  v.  Mitchell,  Gilb.  Eq.  Rep.  225.  Martin  v.  Heathcote,  2  Eden,  169.  Bar- 
ber V.  Barber,  18  Ves.  286.)  But  see  Lansdale  v.  Brashear,  3  Monroe,  330;  and 
Patterson  v.  Brown,  6  id.  10,  11,  contra. 

The  statute  may  be  pleaded  to  a  bill  to  prevent  setting  up  outstanding  terms. 
(Jermy  v.  Best,  1  Sim.  373.) 

But  6  years  was  denied  to  be  a  bar  of  an  attorney's  lien  for  his  bill  of  costs.  (Hig- 
^ns  V.  Scott,  2  Bamw.  &  Adolph.  113.) 

The  statute  has  no  application,  in  the  state  of  Maine,  to  claims  in  the  court  of  pro- 
bate.   (Heald  v.  Heald,  5  Greenl.  387.) 

37.  Other  cases  shew  the  force  of  delay  and  acquiescence.  These  will  sanction  the 
enclosure  of  common  appurtenant,  (Tuflon  v.  Wentworth,  5  Vin.  Abr.  8,  pi.  32 ;)  sub- 
vert the  rights  6f  femes  covert  to  their  separate  estate,  (Burke  v.  Crosbie,  1  Ball  & 
Beat  489 ;)  work  a  forfeiture  of  their  estate  in  land  conveyed  by  their  husbands, 
(Swanton  v.  Raven,  3  Atk.  105 ;)  explain  away  objections  to  conveyances  originally 
obtained  upon  improper  influence,  (Brown  v.  Carter,  5  Ves.  862 ;  see  also  TweddeJl 
V.  Tweddell,  1  Turn.  1 ;)  and  render  annuities  valid  even  where  the  consideration  is 
disputed,  or  the  ceremonies  required  by  the  annuity  acts  have  been  inaccurately  per- 
formed,  (Syromons  v.  Mortimer,  5  T.  R.  139.  Ex  parte  Maxwell,  2  East,  85.  See 
also  Poole  v.  Cabanes,  8  T.  R.  328,  also  a  case  referred  to  by  Lord  Erskinc,  12  Ves. 
378,  and  per  Park,  J.,  1  Bing.  240.)  It  seems  agreed,  however,  that  a  total  non-com- 
pliance with  any  of  the  direct  and  positive  provisions  of  the  statute,  such  as  admit  nei- 
ther ()(  explanation  nor  excuse,  or  if  any  inequitable  advantage  was  taken  of  the  gran- 
tor, the  lapse  of  time  will  not  avail.    (Van  Bramm  v.  Isaacs,  1  Boss.  &  PulL  451.    Ex 
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parte  Sir  R.  Mackreth,  ft  East,  563.    Drake  v.  Rogers,  3  Brod.  &  Ring.  19.    Wil- 
liamson V.  Goold,  1  Ring.  334.    Cabton  v.  Porter,  3  Ring.  370.) 

38.  Ignorance  of  the  right  presumed  to  have  been  released  or  wavied  by  delay,  is, 
sometimes,  though  cautiously,  received  as  an  answer  to  the  presumption  in  courts  of 
equity.  (Per  Lord  Commissioner  Gilbert,  Sel.  Ch«  Cas.  11.  Cowper  v.  Cowper,  3 
P.  Wms.  730.  Per  Sir  W.  Grant,  in  Chobnondeley  v.  Clinton,  3  Meriv.  363.  Per 
Sir  T.  Plumer,  in  S.  C.  3  Jac.  &  Walk.  143.  Storrs  v.  Rarker,  6  John.  Ch.  Rep.  166.) 
Rut  it  will  be  seen  by  the  two  last  cases  that  a  mistake  of  the  right  is  no  answer,  even 
in  equity,  to  the  statute  of  limitations. 

39.  It  will  be  perceived,  on  examining  the  cases  upon  several  of  the  above  heads, 
and  especially  the  latter  heads,  that  no  certain  time  is  g^ren  within  which  the  pre- 
sumptive bar,  release,  waiver  or  abandonment,  shall  arise ;  and  that  the  enly  criteria 
of  fatal  laches,  are  the  nature  of  the  demand,  and  the  inconvenience,  public  or  private, 
of  allowing  it  to  be  enforced  against  the  opposite  party  at  a  remote  period.  Thus,  in 
matters  of  election  and  specific  execution,  great  promptness  and  diligence  ars  demand- 
ed. Creditors  or  next  of  kin,  permitting  an  erroneous  distribution,  stand  upon  much 
the  same  ground.  Rut  where  no  striking  argument  of  inconvenience  arises,  the 
courts  are  warranted  in  allowing  a  time  corresponding  to  the  statute  of  limitations ; 
6  years  as  to  personal,  and  30  years  as  to  real  estate. 

It  has  been  suggested  by  Chancellor  Kent,  tliat  30  years  unexcused  delay  would, 
at  common  law,  bar  the  prosecution  for  a  divorce  on  the  ground  of  adultery ;  (Wil- 
liamson V.  Williamson,  1  John.  Ch.  Rep.  488,  493,  3 ;)  and  afler  30  years,  semb.  an 
execution  cannot  be  set  aside  by  the  party,  so  as  to  affect  a  bona  fide  purchaser  under 
it  (Jackson,  ex  dem.  Livingston,  v.  Dclancy,  13  John.  Rep.  537.)  The  lunitation 
of  the  right  to  revoke  the  probate  of  a  will  in  common  form,  seems  to  be  30  years. 
(Rrown  v.  Gibson,  1  Nott  &  M'Cord,  326.) 

40.  As  to  the  maxim,  rmlhim  tempus  occurrU  re%public<By  see  the  following  cases : 
Lindsey  v.  Miller,  6  Pet.  666 ;  Rirch  v.  Alexander,  1  Wash.  Virg.  Rep.  34 ;  Den  v. 
Herring,  1  Murph.  414  ;  Ragley  v.  Wallace,  16  Serg.  &.  Rawle,  385;  United  States 
Y.  Hoar,  3  Mason,  311 ;  Johnston  v.  Irwin,  3  Serg.  &  Rawle,  391 ;  The  People  v. 
The  Supervisors  of  Columbia,  10  Wend.  363 ;  Kemp  v.  The  Commonwealth,  1  Hen. 
&  Munf.  85 ;  Alston's  lessee  v.  Saunders,  1  Ray,  26 ;  Stoughton  v.  Raker,  4  Mass. 
Rep.  528,  per  Parsons,  C.  J. ;  Vooght  v.  Winch,  3  Ram.  &  Aid.  663 ;  Carter  v. 
Murcott,  4  Rurr.  3163 ;  per  Lord  Ellenborough,  7  East,  199. 

41.  The  opinion  of  Lord  Camden,  in  Smith  v.  Clay,  (Ambl.  645,  3  Rro.  C.  C.  639, 
note,  S.  C.,)  may  be  read  with  great  advantage,  as  embodying  the  principles  on  which 
courts  of  equity  deal  with  stale  demands,  or  act  in  analogy  to  the  statute  of 
limitations. 

43.  As  to  tlie  manner  in  which  the  statute,  or  lapse  of  time,  may  be  introduced  as  a 
bar  in  a  court  of  equity  :  In  general  the  defendant  cannot  demur,  though  the  delay 
appear  on  the  face  of  the  bill.  (Mitf.  Plead.  3d  ed.  p.  173,  3,  4.  Frazer  v.  Moor, 
Mos.  54.  Hercy  v.  Dinwoody,  4  Rro.  C.  C.  368 ;  3  Ves.  jun.  87,  91,  S.  C.  and  S.  P. 
Eari  of  Deloraine  v.  Rrowne,  3  Rro.  C.  C.  633,  646.  Gregory  v.  Molesworth,  3  Ves. 
sen.  109.  M'Dowl  v.  Charles,  6  John.  Ch.  Rep.  133.  Payne  v.  Hathaway,  3  Verm. 
Rep.  312.)  On  tlie  other  hand,  several  cases  seem  to  have  recognized  a  demurrer  as 
applicable.     (Palmer  v.  Whcttenhal,  1  Cas.  Ch.  184.     Hovenden  v.  Ld.  Annesley,  2 
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S«h.  &  Lef.  6S7,  688.  Beckford  v.  Close,  cited  in  3  Bro.  C.  C.  644.  Per  M.  R.  in 
Hardy  v.  Reeves,  4  Ves.  jun.  476,  479.  2  Sch.  &  Lef.  638.  And  see  ex'rs  of  Liv- 
ingston V.  Livingston,  4  John.  Ch.  Rep.  294,  295,  297.) 

In  general,  llie  delay  must,  of  course,  be  pleaded ;  for  the  complainant  will  not,  if 
he  can  avoid  it,  shew  a  full  and  unqualified  case  of  delay  on  the  face  of  his  bill.  (Saun- 
ders V.  Hord,  1  Ch.  Rep.  184.  HoUingshead's  case,  1  P.  Wms.  742-  Goodrich  v. 
Pendleton,  3  John.  Ch.  Rep.  384.  Bell  v.  Beeman,  3  Murph.  Rep.  273,  277.)  That 
is  to  say,  where  the  statute  is  a  positive  bar  in  equity,  it  should  be  interposed  by  way 
of  plea  or  answer ;  e.  g.  where  the  remedy  is  concurrent  at  law ;  or  by  way  of  answer 
where  the  statute  comes  in  not  propriojurey  but  by  analogy ;  e.  g.  where  equity  has 
exclusive  jurisdiction.  (Bell  v.  Beeman,  3  Murph.  Rep.  273.  Deloraine  v.  Browne, 
3  Bro.  C.  C.  646,  per  Lord  Thurlow.)  And  it  would  seem,  from  the  latter  case,  that 
it  may  sometimes  be  insisted  on  at  the  hearing  as  matter  of  evidence,  without  being 
mentioned  in  the  answer.  But  where  the  time  comes  in  by  way  of  presumption,  as  it 
oHen  does,  payment  must  be  sworn  to  by  the  answer.  (Livingston  v.  Livingston,  4 
John.  Ch.  Rep.  287.  See  the  peculiar  mode  of  pleading  the  statute  to  a  specialty  in 
Maryland.    (Carroll  v.  Waring,  3  Gill  and  John.  491.) 

Though  formerly  held  that  a  plea  of  the  statute  by  one  defendant  enures  to  the  ben- 
efit of  all  the  others,  (Clason  v.  Morris,  10  John.  Rep.  524 ;)  yet  the  better  opinion 
would  seem  to  be  tlie  other  way.  (McCormick  v.  Gibson,  3  Gill  &  John.  12,  where 
the  strength  of  the  former  case  is  considered ;  and  the  case  itself  denied  to  be  law.) 

Where  it  is  interposed  by  answer,  the  defendant  is  bound  to  negative,  particularly, 
all  circumstances  alleged  in  the  bill  calculated  to  avoid  the  statute ;  and  if  it  come  in 
by  plea,  this  must  be  supported  by  such  an  answer.  (Kane  v.  Bloodgood,  7  John.  Ch. 
Rep.  90,  129  to  136 ;  8  Cowen's  Rep.  360,  S.  C.  on  appeal.  Goodrich  v.  Pendleton, 
3  John.  Ch.  Rep.  384,  391.  Mitf.  PL  3d  ed.  218,  220,  223,  236,  237.  Coop.  Eq.  PL 
227,  8.  Gilb.  For.  Rom.  58.  Van  Heythuysen's  Eq.  Draftsman,  443.  Price  v.  Price, 
1  Yern.  185.  Bailie  v.  Sibbald,<15  Yes.  185.  South  Sea  Comp.  v.  Wymondsell,  S 
P.  Wms.  143.  Walter  v.  Glanville,  3  Bro.  P.  C.  266,  Torol.  ed.  Anon.,  3  Atk.  70. 
Gal  way  v.  fiarl  of  Barrymore,  1  Dick.  163.  Hildyard  v.  Creasy,  3  Atk.  303.  Jones 
V.  Pengree,  6  Yes.  580.  Bailey  v.  Adams,  6  Yes.  586.  Pope  v.  Bush,  1  Anstr.  59. 
Edmundson  v.  Hartley,  1  Anstr.  97.) 

It  is* well  understood  that  at  ktw  the  statute  must  always  be  pleaded,  with  the  few 
exceptions  where  it  may  come  in  under  the  general  issue.  Delay,  though  appearing 
on  the  face  of  the  plaintifi*'s  pleadings,  is  never  the  subject  of  a  demurrer;  and  the 
better  authority  now  is,  that  even  a  replication  of  fraud  or  concealment,  by  which  the 
piaintifiTwas  delayed  in  his  remedy,  will  not  be  received  to  enlarge  the  time.  (Troup 
V.  Smith,  20  John.  Rep.  33, 47, 48..  Hamilton  v.  Shepperd,  2  Murph.  Rep.  115.  C&h 
lis  V.  Waddy,  2  Munf.  511.  "Maddock  v.  Bond,  1  Ridgw.  Lap.  &  Sch.  Ir.  T.  R.  339. 
Bv$  9ee  First  Mass.  T.  P.  Corporation  v.  Field,  3  Mass.  Rep.  201 ;  Homer  v.  Fish,  1 
Pick.  435 ;  Jones  v.  Conoway,  4  Yeates,  109,  and  Pyle  v.  Beckwith,  1  J.  J.  Marsh. 
445,  contra.  And  the  same  rule  applies  where  the  statute  comes  into  a  court  of  equity 
prcprio  jure.  (Hamilton  v.  Shepperd,  3  Murph.  Rep.  115, 1 18.  Bell  v.  Beeman,  S 
j^urph.  Rep.  278,  278.) 

43.  The  state  of  New-York  has  recently  adopted  a  limitation  for  all  suits  in  equity 
as  well  as  at  law.    Where  its  jurisdiction  is  concurrent  with  the  eommon  law  courts, 
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the  legal  limitation  is  extended  to  all  equity  suits  brought  subsequent  to  the  passing  of 
the  act,  except  in  cases  of  fraud,  where  the  bill  may  be  filed  within  six  years  after  its 
discovery.  In  all  other  cases  the  limitation  is  to  ten  years  afler  the  cause  of  the  bill 
accrued ;  subject  to  be  enlarged  in  each  case  by  the  existence  of  the  same  disabilities 
and  accidents  as  exist  at  law,  viz.  infancy,  coverture,  absence  beyond  sea,  death,  Stc 
<2  R.  S.  SOI,  SOS,  art  6.)  In  their  report  of  this  statute,  the  revisors  profess  in  the 
main  to  fbUow  the  law  of  courts  of  equity  as  it  has  already  been  adopted  by  those 
courts.  They  refer  to  30  John.  Rep.  585 ;  3  Ball  &  Beat  139 ;  3  Sch.  &  Lef.  6S6 ; 
1  Bro.  P.  C.  455,  and  the  cases  collected  in  30  John.  Rep.  S8.  The  ten  years  limita- 
tion, of  course,  embraces  several  cases  not  before  limited  at  all,  and  others  to  which  a 
different  period  had  been  fixed  in  analogy  to  the  legal  limitation. 

In  order  to  determine  the  extent  of  the  limitation,  as  whether  it  shall  be  six  or  twen- 
ty years  on  the  one  hand,  or  ten  years  on  the  other,  this  statute  opens  a  wide  field  of 
inquiry  on  the  question,  in  what  cases  the  jurisdiction  of  chancery  and  law  shall  be 
deemed  concurrent  for  the  purposes  of  the  statute  limitation  on  that  head,  and  when 
not,  with  a  view  to  the  limitation  of  such  suits  belonging  exclusively  to  the  equity  side. 
And  again,  the  cases  must  be  resorted  to,  in  order  to  determine  what  shall  constitute 
such  a  fraud  as  shall  enlarge  the  time  in  both  cases.  These  questions  being  answer- 
ed, another  seems  to  be  settled :  The  language  of  these  statutes,  mutatu  mutanduy  is 
the  same  as  those  which  limit  actions  in  a  court  of  law.  It  follows,  that  the  time  of 
the  complainant  can  be  enlarged  by  no  considerations,  except  those  specifically  enu- 
merated ;  fraud  undiscovered,  infancy,  coverture,  insanity,  duress,  absence,  &c.  (Troup 
v.  Smith,  30  John.  Rep.  33,  47.  CaDis  v.  Waddy,  3  Munf.  511.  Leonard  v.  Pit- 
ney, 5  Wend.  30.  Hamilton  V.  Shepperd,  3  Murph.  Rep.  115,  118.  Bell  v.  Beeman, 
3  Murph.  Rep.  373,  378.)  Neither  promises,  acknowledgments,  nor  the  most  solemn 
acts,  can  keep  the  subject  matter  of  the  bill  alive.  It  is  a  veiy  strong  statute,  leaving  it 
quite  questionable  whetlier  idiquia  potest  renundare  juri pro  se  introducto,  unless  this 
be  done  by  an  act  of  record  in  the  suit  itself.  (See  Maddock  v.  Bond,  1  Ridgw.  Lap. 
&  Sch.  Ir.  T.  R,  333.)  At  any  rate,  all  the  thousand  other  acts,  relations  and  con- 
tingencies by  which  equities  have  heretofore  been  kept  alive,  as  may  be  seen  by  the 
cases  we  have  above  attempted  to  review,  are  rescinded  at  a  bbw.  This  is,  indeed, 
cutting  the  gordian  knot.  What  those  equities  may  be  worth  which  are  thus  placed 
"  with  the  years  beyond  the  flkx)d,"  is  no  longer  the  inquiry.  Lord  Camden  said,  that 
"  in  aU  these  questions  which  turn  on  the  limitation  of  time,  the  right  is  never  taken 
into  consideration :  for  the  statute  was  made  to  bar  right,  and  not  give  remedy  in  du- 
bious cases.  The  rule,  tU  sit  finis  Utiumj  operates  against  cases  of  right  rather  than 
in  cases  of  wrong."  (Ambl.  647.)  For  the  first  time,  with  us,  a  quieting  statute  has 
passed,  extending  over  all  the  regions  of  equitable  jurisprudence.  Heaven  grant  that 
the  repose  which  it  confers  may  not  prove  the  cahn  of  despotism. 


NOTE  308— p.  160. 


The  question  whether  non-demand  and  non-payment  of  a  quit  rent  lor  60  years 
would  not  found  a  presumption  of  payment,  was  raised  and  argued,  but  not  decided, 
in  Broeck  v.  Livingston,  (1  John.  Ch.  Rep.  357,  360,  363.)    Aflerward,  44  years  were 
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held  sufBoient,  (Living8tOB*«  ex'rs  v.  Livingston,  4  id.  394,)  on  a  consideration  of  the 
English  cases,     (id.  S97.) 

But  these  cases,  and  the  remarks  in  the  text,  relate  to  the  body  of  thfe  rent  Where 
that  is  not  disputed,  there  is  no  douht  that  the  lapse  of  SO  years  since  a  particular  rent 
fell  due  will,  as  in  case  of  a  bond,  warrant  the  presumption  of  payment  up  to  that  time. 
This  presumption  may  be  repelled  by  like  circumstances,  (for  which,  see  ante,  iiote 
307,)  as  by  showing  that  the  parties  resided  in  different  countries,  the  denial  of  the  les- 
see that  he  had  ever  paid  rent,  and  the  premises  being  situate  in  a  foreign  country^ 
{Bailey  v.  Jackson,  16  John.  Rep.  210.) 


NOTE  S09— p.  160. 


See  ante,  note  398,  pi.  6,  p.  395. 

The  mere  prior  possession  of  property,  however  recent,  will  enable  the  occupant  to 
recover  or  defend  against  a  stranger,  in  ejectment,  trespass,  trover,  Sec. 

A  plaintiff  in  ejectment  recovered  on  prior  possession.  (Doe,  ex  dem.  Carr,  ▼.  BiK 
iiard,  9  Mann.  &  Ryl.  111.  Doe,  ex  dem.  Harding,  v.  Cooke,  5  Moore  &  Payne,  18 K 
Day  V.  Alverson,  9  Wend.  333.  Doe,  ex  dem.  Hughes,  v.  Dyball,  3  Carr.  Be  Payne, 
610;  a  brief  possession  by  the  plaintiff's  tenant;  1  Mood.  &  Malk.  346,  S*  C.  Jack- 
«on,  ex  dem.  Weidman,  v.  Hubble,  1  Cowen's  Rep,  613.  Jackson,  ex  dem.  Murray, 
V.  Hazen,  3  John.  Rep.  33.  Jackson,  ex  dem.  Duncan,  v.  Harder,  4  John.  Rep.  303. 
Allen,  ex  denL  Harrison,  v.  Rivington,  3  Saund.  111.  Jackson,  ex  dem.  Murray,  v. 
Denn,  5  Cowen's  Rep.  300.  Catteris  v.  Cowper,  4  Taunt.  547.  Smith,  ex  dem.  Tel- 
ler, V.  Lorillard,  10  John.  Rep.  338,  356,  ^nd  cases  there  cited  at  the  last  page.) 

So  in  trespass,  quare  dausvm  f  regit.  (Myrick  v.  Bishop,  1  Hawks,  485,  a  case  of 
constructive  possession  under  a  deed  covering  the  whole.  Wendell  v.  Blanchard,  3  N. 
H.  Rep.  456, 457,  overruling  Wickham  v.  Freeman,  contra,  13  John.  Rep.  183.  ]Pran- 
don  v.  Grimke,  I  Nolt  &  M'Cord,  356.    Cutts  v:  Spring,  15  Mttss.  Rep.  135.) 

In  trespass,  as  to  presonal  property,  the  plaintiff  was  allowed  to  recover  on  poeses- 
sion.  (Grelston  v.  Hoyt,  13  John.  Rep.  361,  378.  See  Ougton  v.  Seppings,  1  Bamw. 
&  Adolph.  341,  S.  P. ;  though  form  of  action  was  for  the  money  received  for  the 
goods ;  and  OdH>me  v.  Colley,  3  N.  H.  Rep.  66,  7.) 

So  in  assumpsit  on  the  defendant's  receipt  of  a  rafl  for  sale,  which  the  plaintiff 
found.    (Bone  v.  Hillen,  1  Rep.  Const  Ct  197,  199.) 

So  in  trover  on  the  plaintiff's  possession.  (Rowe  v.  Brenton,  8  Bamw.  &.  Cress. 
737.  Pinkham  v.  Gear,  3  N.  H.  Rep.  484.  Duncan  v.  Spear,  11  Wend.  64.  Daniels 
V.  Ball,  id.  57,  note.)  But  in  trover,  the  plaintiff  having  shown  ownership,  a  short 
possession  of  the  defendant,  without  the  plaintiff's  knowledge  and  acquiesaence,  was 
held  no  proof  that  the  property  was  changed.    Tompkins  v.  HaUe,  3  Wend.  406.) 

So  possession  is  prima  facie  sufficient  to  maintain  an  indictment  for  a  forcible  entry 
and  detainer,  averring  a  fee  in  the  relator ;  (The  People  v.  Leonard,  1 1  John.  Rep. 
504 ;)  or  on  an  indictment  for  cutting  timber  or  wood  contrary  to  the  statute ;  (Com- 
monwealth V.  Hoover,  1  Browne's  Rep.  35,  appendix;)  or  on  a  claim  of  property  in  a 
prize  court.    (Miller  v.  The  Resolution,  3  Dall.  5.) 
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So  possession  of  an  incoq)ore&I  hereditament,  e.  g.  an  exclusive  right  of  fishery,  was 
allowed  as  the  ground  of  a  plaintiff's  recovery  in  trespass  against  a  mere  stranger, 
(Russell  V.  Stocking,  8  Conn.  Rep,  236.)  So  of  a  ferry.  (Trotter  v.  Harris,  2  Younge 
&.  Jervis,  285.)  So  of  tlie  joint  user  of  a  party  wall.  (Cubitt  v.  Porter,  8  Barnw.  & 
Cress.  257.) 

A  long  |)ossession  and  adverse  use  ef  personal  property,  as  lor  two  or  three  years, 
may  also  be  shown  as  auxiliary  evidence  of  title  against  the  former  owner.  (BuUard 
V.  Billings,  2  Verm.  Rep.  309.) 

The  presumption  derivable  from  possession  is,  that  the  possessor  owns  absolutely. 
Thus  possession,  with  pernancy  of  the  profits,  or  claim  of  title,  is  evidence,  in  re- 
spect to  land,  of  a  seisin  in  fee ;  but  this  may  be  rebutted  or  qualified  by  possession 
or  other  opposite  evidence.  (Jane  v.  Price,  5  Taunt.  326.  Per  Savage,  C.  J.  in  Liv- 
ingston V,  The  Peru  Iron  Co.,  9  Wend.  520,  I.  People,  ex  rel.  Gault,  v.  Van  Nos- 
trand,  9  Wend.  50,  53.  People  v.  Leonard,  11  John.  Rep.  504,  510.  Day  v.  Alver- 
son,  9  Wend.  223.  Ricard  v.  Williams,  7  Wheat.  59.  Jackson,  ex  dem.  Sparkman, 
V.  Porter,  1  Paine's  Rep.  C.  C.  U.  S.  457.) 

It  was  agreed  that  the  defendant  might  defend  in  ejectment  on  a  prior  possession. 
(Doe,  ex  dem.  Burrough,  v.  Reade,  8  East,  353,  356.  Gilliland's  lessee  v.  Hanna, 
Addis.  251.) 

It  was  denied  that  the  goods  can  be  laid  as  belonging  to  the  sheriff''s  receiptor,  in  an 
indictment  (or  larceny,  because  the  latter  is  a  mere  servant.  (Commonwealth  v.  Morse, 
14  Mass.  Rep.  217.  Norton  v.  The  People,  8  Co  wen,  137.  Dillenback  v.  Jerome,  7 
id.  294,  299.) 

Nor  has  he  such  a  possession  as  will  maintain  trover  or  trespass  against  even  a 
wrongdoer.  (Dillenback  v.  Jerome,  7  Cowen's  Rep.  294.  Ludden  v.  Leavitt,  9 
Mass.  Rep.  104.  Warren  v.  Leland,  11  id.  265.  Whittier  v.  Smith,  id.  211.  Wa- 
terman V.  Robinson,  5  id.  303.)    But  see  Pool  v.  Symonds,  1  N.  H.  Rep.  289,  contra. 


NOTE  810— p.  161. 


For  the  general  doctrine,  and  several  particular  instances,  wherein  acts  of  parlia- 
ment, crown  grants  and  patents,  may  be  presumed  in  favor  of  long  continued  posses- 
sion or  enjoyment,  the  reader  may  consult  the  following  references  in  addition  to  those 
contained  in  the  text:  1  Eden,  296;  6  East,  215;  2  Ves.  jun.  583;  1  Jac.  &  Walk. 
63 ;  id.  158 ;  Rex  v.  Montague,  4  Barnw.  &  Cress.  598 ;  Lopez  v.  Andrew,  3  Mann. 
8l  RyL  329,  note  (a) ;  Farrar's  case,  cited  Skin.  78,  and  in  Vin.  Abr.  Evidence,  (Q.  a. 
2.)  pi.  11. ;  Powell  v.  Milbank,  1  T.  R.  399,  note  (d),  and  S.  C.  by  the  title  of  PoweU 
v.  Milburn,  3  Wils.  353 ;  and  Schauber  v.  Jacksop,  ex  dem.  Bogart,  2  Wend.  13. 
See  also  next  note. 

The  exercise  of  corporate  rights  in  one  case  for  40,  (Dillingham  v.  Snow,  5  Mass. 
Rep.  347,)  and  another  for  upwards  of  30  years,  (Slockbridge  v.  Stockbridge,  12  id. 
400,)  were  lield  presumptive  evidence  of  a  statute  incorporation ;  and  that  the  record 
of  tJie  statute  was  lost  or  destroyed,  none  being  found  in  the  proper  place.  From  a 
user  of  35  yeara^  the  jury  may  presume  thai  a  ferry  had  a  legal  origin.    (Trotter  v. 
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Hafris,  2  Yoimge  &  Jerv.  285.)  And  see  Ld.  Pelham  v.  Pickersgill,  1  T.  R.  660 ; 
Rex  V.  Carpenter,  2  Show.  47 ;  Crisp  v.  Bell  wood,  3  Lev.  424 ;  Colton  v.  Smith,  Cowp. 
47,  and  Rickards  v,  Bennett,  1  Baniw.  &  Cress.  223.  Where  bars  had  been  kept  up 
by  the  owners  of  the  land  for  90  years  across  a  public  highway,  an  extinguishment  of 
the  public  right  was  presumed,  (Beardslee  v.  French,  7  Conn,  Rep.  125.)  Under 
what  circumstances  a  deed  from  the  New- York  commissioners  of  forfeitures  is,  or  ia 
not  to  be  presumed.    (Jackson,  ex  dem.  Williams,  v.  Miller,  6  Wend.  228.) 

On  a  proceeding  by  caveat,  afler  quiet  possession  of  60  years,  a  grant  of  land  from 
die  crown  was  presumed.  (Archer  v.  Sadler,  2  Hen.  &  Munf.  370,  376.)  This  was 
accompanied  with  payment  of  quit  rents,  and  the  fact  that  the  records  of  the  court 
where  the  patent  should  have  been  registered  were  destroyed,  (id.  377, 8.)  Sixty- 
one  years  adverse  possession  was  held  conclusive  against  the  lord  proprietor  of  the 
northern  neck  in  Virginia,  under  a  patent  which  omitted  words  of  inheritance.  But  it 
was  denied  that  the  maxim  nullum  tempus  occurrit  regi  applied  to  a  question  between 
the  lord  and  an  adverse  possetiisor;  nor  does  the  presumption  of  a  grant  appear  .to 
have  been  resorted  to.  (Birch  v.  Alexander,  1  Wash.  Rep.  34.)  Forty  years  ad- 
verse possession,  with  some  very  slight  additional  circumstances,  were  put  to  the  jury, 
in  North  Carolina,  in  1801,  as  the  basis  on  whwh  they  might  presume  a  grant  from 
the  crown ;  and  they  found  one.  (Den,  ex  dem.  Hanks,  v.  Tucker,  Tayl.  157 ;)  and 
a  similar  possession  of  47  years,  connected  with  other  circumstances,  was  lield,  in  S« 
Carolina,  admissible  to  tl)e  jury  as  the  ground  on  which  tliey  might  presume  a  similar 
grant  (Aliiston's  lessee  v.  Saunders,  1  Bay,  26 :)  and  so  said  in  Clure  v.  Hill,  (2 
Rep.  Const  Court,  420,  424,)  and  that  now  20  years  are  enou^ ;  and  held  that  30 
years  were  sufBcient  against  the  state ;  (id.)  and  20  years  is  said  to  be  enough  against  the 
crown.    (6  East,  213.) 

And  now,  in  New-York,  the  limitation  of  actions  for  real  estate  by  the  people  is  to 
SO  years,  except  suits  in  respect  to  liberties  or  franchises,  and  suits  in  consequence  of 
patents  or  grants  declared  void.  In  the  latter  case  the  20  years  run  from  the  judg- 
ment or  decree  of  avoidance.  (2  R.  S.  292,  3.)  In  Lopez  v.  Andrew,  supra,  an  act 
of  parliament  was  presumed  on  slight  evidence. 

Afier  the  possession  of  land  for  ninety  years,  in  the  midst  of  a  tliickly  settled  coun- 
try, building  a  church  on  part  of  the  land,  and  using  it  for  public  worship,  and  occu- 
pying part  as  a  burial  ground,  a  grant  from  the  commonwealth,  of  the  land,  or  at  least 
the  pre-emptive  right  may  be  presumed.  (Mather  v.  Trinitj^  Church,  3  Serg.  & 
Rawie,  509.)  So  possession  of  3&  years  against  the  University  of  Vermont  (Uni- 
versity of  Vermont  v.  Reynolds'  ex'r,  3  Verm.  Rep.  542.) 

For  the  general  doctrine  nuUum  tempu$  occurrit  re^ublica,  seeante,  note,  807,  p.  350, 
pL  40,  and  the  cases  there  collected. 


NOTE  311— p.  162. 


On  the  subject  of  presuming  grants,  &c,  our  author  very  property  sets  out  by  say- 
ing (ante,  p.  161,)  that  the  cases  are  "  not  within  the  statute  of  limitations."  Some- 
times the  party  is  such  as  not  to  be  afiected  by  the  statute :  as  the  crown,  the  common- 
vealth«  the  state  or  the  church,  &c. ;  against  which,  in  many  common  law  countriei^ 
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the  statute  of  limitations  does  not  run.  In  numerous  instances  the  nilyect  matter  » 
not  touctied  by  the  statute ;  being  an  incorporeal  hereditament,  or  easement.  Some* 
times  the  peculiar  relation  of  the  parties  precludes  the  setting  up  of  on  original  adverse 
possession^  as  where  they  were  landlord  and  tenant,  tenants  in  common,  &c.  Some- 
times  the  land  itself  y  though  capable  of  an  adverse  possession,  has  not  been  so  enjoy- 
ed ;  but  is  affected  by  oth&r  acts  running  through  a  long  series  of  years,  which  have 
been  deemed  equivalent  to  an  adverse  possession.  In  other  instances,  a  title  on  paper 
is  partially  made  out,  and  tlie  residue  (a  link  or  links  in  the  chain)  sought  to  be  suppK- 
ed  by  presump^on  arising  from  possession,  &c.  Sometimes  a  deed,  in  the  execution 
of  a  trust,  is  to  be  presumed;  sometimes  a  surrender  of  terms;  or  a  conveyance  in 
pursuance  of  some  agreement,  or  in  the  execution  of  some  legal  duty ;  or  from  some 
other  circumstances.  In  all  tliese  cases,  adverse  possession,  or  what  is  equivalent^ 
makes  the  main  ingredient ;  but  the  time  may  overgo,  or  fall  short  of  that  required  by 
the  statute ;  and  various  auxiliary  circumstances  are  admissible  so  support,  or  detract 
from  the  presumption. 

Cases  of  direct,  obvious  adverse  possession  of  land,  &o.  which  come  within  the  T^ords 
of  the  statute,  cannot,  of  course,  look  to  this  doctrine  of  presumption  for  aid.  They  do 
not  require  it,  when  the  statute  time  has  run.  You  then  look  to  the  statute  alone 
which  bars  a  right,  and  thus  indirectly  makes  a  title  by  its  own  proper  force,  subject 
to  be  explained  away  by  bringing  the  case  within  some  saving  clause ;  (Terrill  v.  Her- 
ron,  4  J.  J.  Marsl).  516,  527 ;)  while  to  presume  a  grant  witliin  a  shorter  time  than 
the  statute  allows,  would  be  an  evasion. 

These  observations  we  tliought  necessary,  in  order  to  obviate  a  remark  made  in  note 
(a),  p.  139,  to  tlie  American  edition  of  this]|work,  published  in  1833.    It  is  there  said, 
af^r  noticing  that  the  text  is  mainly  confined  to  incorporeal  subjects,  to  be  ''  certain 
that  the  presumption  arising  from  length  of  possession,  equally  applies  to  lands  and 
tenements."    That  the  remark  was  inaccurate,  or  must  be  taken  with  great  qualifica- 
tion, we  presume  will  be  found  on  careful  examination.    Most  of  the  cases  there  cited 
were  considered,  with  a  view  to  show  this,  by  Gould,  J.,  in  Sumner  v.  Child,  2  Conn. 
Rep.  631,  et  seq. ;)  and  in  the  argument  of  that  learned  judge,  from  p.  637  to  633  of 
the  report,  will  be  found  a  clear  and  able  vindication  of  the  distinctions  with  which  we 
commence  tliis  note.    With  him,  too,  all  the  judges  agreed.    (See  tlie  case  at  large, 
607  to  633.)    For  general  remarks  applicable  to,  and  also  sustaining  these  distinctions, 
other  references  may  be  consulted :    Per  Story,  J.,  in  Ricard  v.  Williams,  7  Wheat. 
109,  110.    Per  Cheves,  J.,  in  M'Clure  v.  Hill,  %  Rep.  Const.  Ct,  433, 4.    Per  Cur. 
in  Clark  v.  Faunce,  4  Pick.  346,    Per  Washington,  J.,  in  Delancy's  lessee  v.  M'Keen, 
1  Wash.  C.  C.  Rep,  359,  360.    Per  Hitchcock,  J.,  in  Courcier  v.  Graham,  3  Hamm. 
Rep.  349.    Per  Sutlierland,  J.,  in  Jackson,  ex  dem.  Erwin,  v.  Moore,  6  Cowen's  Rep* 
733,  4.    Per  Carr,  J.,  in  Boiling  v._Mayor,  &c.  of  Petersburgh,  3  Rand.  577.    Per 
Lord  Mansfield,  Ch.  J.  and  Aston,  J.,  in  Eldridge  v.  Knott,  Cowp.  315,  316. 

In  a  word,  courts  of  law  and  equity  adopt  the  presumption  of  grants,  upon  the 
same  principle  which  governs  them  in  the  presumed  payment  and  extinction  of  debts 
and  other  executory  claims,  which  we  considered  ante,  note  307.  They  go,  it  is  true, 
in  many  cases,  on  analogy  to  the  statute  of  limitations ;  but  in  others,  upon  circum- 
stances entirely  clear  of  it.  Wherever  the  case  is  proper  for  the  statute,  as  it  has 
been  understood  and  acted  upon  by  tiis  courts,  nothing  else  can  be  substituted.  TbuSi 
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in  Sumner  v.  Cliild,  (supra,)  the  heir  entered  upon  the  land  of  the  deceased  ancestor, 
in  1786 ;  the  land  was  sold  to  the  plaintiffs  on  a  probate  proceeding  for  a  debt  of  the 
ancestor,  in  1817.  The  defendant  claimed  under  tlie  heir,  who  had  been  in  pessession 
from  his  father's  death  till  1814,  when  the  defendant  obtained  title  from  the  heir,  and 
still  continued  the  possession.  The  heir  having  entered  subject  to  the  claim  of  his 
&ther's  creditors,  of  course,  was  not  in  by  adverse  possession,  so  as  to  bring  him  witli- 
inthe  statute  ;  and  there  being  no  circumstances  beside  length  of  time  and  possession, 
from  which  a  title  could  be  presumed,  the  court  held  that  the  defence  must  be  tested 
by  the  statute  alone ;  that  to  bring  in  the  doctrine  of  presumption  would  be  an  eva- 
sion, by  setting  up  a  kind  of  possession,  as  a  defence,  which  the  statute,  in  its  true  con- 
struction, would  not  allow ;  and  the  verdict,  which  presumed  a  conveyance,  was  set 

aside. 

A<^in,  in  Du  BeDoix  v.  Ld.  Watermark,  (1  Dowl.  &Ryl.  16,)  whidi  was  an  action 
on  a  promissory  note,  more  than  SO  years  had  elapsed,  intermediate  the  time  when  the 
note  fell  due,  and  the  commencement  of  the  suit;  and  the  presumption  of  payment  be- 
ing insisted  upon  as  a.defence,  was  disallowed  because  actions  on  tljis  and  the  like  sim- 
ple contracts  were  covered  by  the  statute  of  limitations,  which  must  govern  alone. 

(Ante,  p.  323,  4,  S.  C.) 

1.  The  class  of  cases  to  which  tlie  doctrine  of  presumptive  grants  has  been  applied, 
for  want  of  a  statute  limitation  against  the  claimant  are  presented  ante,  p.  161  of  the 
text  and  note  310.    These,  as  we  mentioned  above,  are  the  crown,  the  state,  &c. 

2.  The  presumption  in  the  case  of  easements  will  be  hereafter  considered.  These 
are  rights  of  ways,  water,  air,  light,  &c.  To  which  it  may  be  proper  to  add  the  late 
determination,  on  anatogy  to  the  statute,  that  40  years  adverse  enjoyment  of  a  fishery, 
in  the  land  of  another,  authorizes  the  presumption  of  a  grant    (Melvin  v.  Whiting, 

10  Pick.  295,  297,  8.) 

3.  The  relation  between  the  parties  may  preclude  the  idea  of  adverse  possession  ; 
as  where  the  possession  originally  taken  was  perfebtly  consistent  with,  or  in  subordi- 
nation to  the  title  of  the  plaintiff;  and  yet,  in  some  few  instances,  the  courts  have,  from 
very  long  possession,  especially,  if  there  be  other  circumstances,  indulged  the  presump- 
tion of  an  assurance.    A  striking  instance  of  this  is  found  in  Doe,  ex  dem.  Fen  wick, 
T.  Reed,  stated  in  the  text,  where  the  K.  B.  seem  to  have  gone  farther  than  any  other 
case  has  yet  gone.  Birch  v.  Alexander,  (2  W  ash.  Virg.  Rep.  276,)  went  nearly  as  far ; 
for  it  allowed  the  defendant,  who  claimed  under  the  plaintiff's  deceased  tenant  for  life, 
to  hold  as  in  fee  upon  an  adverse  possession.    The  tenancy  for  life  arose  from  the  ac- 
cidental omission  of  the  word  heirs  in  a  deed ;  and  the  land  had  been  possessed  and 
claimed  as  in  fee,  under  the  grant,  for  61  years.   (Jackson,  ex  dem.  Webber,' v.  Har- 
sen,  7  Cowen's  Rep.  323,  S.  P.)    But  both  these  cases  profess  to  go  on  the  statute  of 
limitations.    Similar  decisions  have  often  been  made  as  between  tenants  in  common, 
the  possession  of  each  of  whom  is,  prima  facie,  consistent  with  the  claim  of  the  otliers. 
(Jackson,  ex  dem.  Krom,  v.  Brink,  5  Cowen's  Rep.  483 ;  Jackson,  ex  dem.  Bratt  v. 
Tibbets,  9  id.  241,  and  the  cases  there  cited.)    In  these  cases  courts  will,  it  seems,  in- 
differently presume  an  ouster,  and  give  effect  to  the  statute,  or  a  grant  or  release  from 
one  tenant  in  common  to  the"  other.    (See  the  cases  supra;  and  per  Aahuret,  J.,  in 
Doe,  ex  dem.  Fishar,  v.  Prosser,  Cowp.  220.) 
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A  lease  in  fee,  or  an  agreement  for  such  lease,  may  be  pnisumed  on  possession  and 
payment  of  rent  for  80  years.  (Ham  v.  Schuyler,  4  John.  Ch.  Rep.  1.)  But  semb. 
not  on  a  possession  and  payment  for  the  term  limiting  the  right  of  entry,  even  though 
the  claim  be  of  an  easement,  as  the  right  of  taking  water  from  another's  land.  (Mitch- 
ell V.  Walker,  2  Aik.  266.)  But  a  lease  for  life  was  presumed  on  15  years  possession 
and  strong  circumstances,  though  the  supposed  lessor  swore  that  he  did  not  recollect 
giving  any  lease.    (Sellick  v,  Starr,  5  Verm.  Rep.  255.) 

4.  In  other  instances,  where,  from  the  charaqter  and  situation  of  the  property,  and 
the  want  of  deeds,  neither  an  actual  nor  constructive  adverse  possession  could  be  made 
out,  so  as  to  let  in  the  statute,  circumstances  considered  equivalent  have  been  receiv- 
ed as  the  ground  for  presuming  a  grant  In  this  way  the  heirs  of  Sir  Peter  Warren 
made  out  their  title  to  a  tract  of  14000  acres  in  Montgomery  county.  The  lands  were 
patented  to  seven  persons  in  1735.  In  1736,  Sir  P.  Warren  granted  leases  lor  life  to 
different  persons,  of  different  lots  in  the  patent,  the  whole  of  which  was  before  survey- 
ed and  allotted.  The  lessees  entered  and  enjoyed.  The  leases  asserted  his  claim  to 
the  whole  tract,  and  he  paid  quit  rent  for  the  whole  in  1737  and  1742,  and  died  in 
1752.  In  1767,  his  heirs  executed  leases  of  two  other  lots ;  and  about  the  commence- 
ment of  the  American  revolution,  there  were  100  settlers  who  had  agreed  with  the  heirs 
for  leases ;  and  finally  two  thirds  of  the  tract  were  held  under  leases  from  the  heirs ; 
and  their  title  was  not  disputed  by  the  settlers  till  after  the  war.  The  defendant  en- 
tered about  the  year  1771 ;  and  against  liim  the  action  was  brought  by  the  heirs.  The 
defence  was  the  want  of  a  conveyance  from  the  patentees  to  Sir  P.  Warren.  Held, 
that  it  should  be  presumed,  on  the  ground  tliat  the  acts  of  Sir  P.  Warren  and  the  heirs 
were  equivalent  to  an  adverse  possession  of  the  whole  tract.  (Jackson,  ex  dem.  Gan- 
sevoort,  v.  Lunn,  S  John.  Cas.  109,  113  to  119,  cited  and  considered,  6  Cowen's  Rep. 
723.)  A  similar  doctrine  was  held  in  respect  to  the  manor  of  Livingston.  (Jackson^ 
ex  dem.  Livingston,  v.  Schutt,  cited  and  stated  per  Kent,  J.,  3  John,  Cas.  118.)  But 
in  the  latter  case  tlie  court  seem  to  go  more  distinctly  on  the  facts  making  out  an  ad- 
verse possession  within  the  statute.  They  do  not  speak  of  a  presumptive  grant. 
This  decision  has  been  followed,  upon  similar  circumstances,  in  the  late  case  of  Jack- 
son, ex  dem.  Schuyler,  v.  Russell,  (4  Wend.  543.)  There  were  other  circumstances 
in  this  case ;  but  Jackson  v.  Lunn,  supra,  was  cited  and  approved  by  the  Ch.  Justice ; 
and  the  two  cases  do  not  appear  to  differ  materially.  In  tliis  last  case  the  court  go  on 
the  ground  that  a  conveyance  was  to  be  presumed.  Doe,  ex  dem.  Clinton,  v.  Camp- 
bell, (10  John.  Rep.  479,)  is  a  farther  illustration  under  this  head. 

This  presumption  from  partial  possession,  6cc.  may  be  rebutted  by  showing  a  deed 
from  the  original  owner,  of  other  parts  of  the  hnd,  to  persons  other  tlian  the  claimants, 
and  a  continued  possession  in  the  grantees.    (Rust  v.  Boston  Mill  Corp.,  6  Pick.  158.) 

Again :  Massachusetts  granted  a  township  to  her  soldiers  in  the  Canada  expedition, 
1735,  and  a  lot  was  drawn  to  S.  D.  as  one  of  them,  the  other  lots  being  drawn  to  oth- 
ers respectively.  Tliis  lot  was  now,  in  1820,  demanded  in  a  writ  of  entry,  by  persons 
deducing  a  legal  title  from  S.  D.  But  as  early  as  1738,  L.  was  credited  in  the  propri- 
etors' books  with  taxes  paid  on  S.  D.'s  lot,  and  so  for  several  successive  years,  and 
down  to  as  late  as  1776.  In  1768  he  was  chosen  one  of  the  committee  to  call  a  propri- 
etors' meeting,  and  in  1770  presided  as  moderator,  the  proprietors  being  all  this  time  a 
corporation.    In  1788  the  corporation  was  dissolved,  and  L.'s  name  placed  opposite  to 
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the  right  of  S.  D.  in  the  books.    L.  conveyed  the  right  of  S.  D.  by  name  to  N.  W., 
from  whom,  through  various  mesne  conveyances,  the  defendant  derived  a  paper  title, 
one  of  the  intermediate  owners  and  his  heirs  having  also  fur  several  years  paid  taxes. 
Since  173S  no  one  had  claimed  the  S.  D.  lot  adverse  to  the  L.  title,  till  1815.     But 
all  this  time  the  land  was  wild,  and  notliing  of  pedis  possessio  was  established.    The 
demandant's  agent,  in  1815,  was  however  forbidden  to  enter  by  one  of  the  intermedi- 
ate claimants  under  the  L.  title.    AH  that  was  wanting  in  this  case  was  a  single  link 
connecting  a  chain  of  documental  title  with  the  patentee — a  deed  from  him  to  L.,' un- 
der whom  the  defendant  claimed,  and  with  whom  he  was  fully  connected.    To  show 
this  there  were  the  series  of  acts  on  the  part  of  L.,  holding  ofBce  as  a  proprietor,  pay- 
ing taxes  as  such,  his  recognition  as  such  on  the  books,  and  the  acquiescence  for  about 
forty  years  by  the  proprietors,  and  seventy  years  on  the  part  of  the  patentee  and  thoee 
claiming  under  him.    The  case  was  put  to  the  jury  on  that  question,  and  they  pre- 
sumed a  conveyance.    On  a  motion  for  a  new  trial,  the  court  held  the  facts  sufBcient- 
iy  warranted  the  presumption,  although  they  felt  constrained,  on  a  technical  objection, 
to  repudiate  the  paper,  where  L.'s  name  was  put  opposite  S.  D.'s,  that  not  being  suf- 
ficiently identified  as  a  corporation  paper.     (Farrar  v.  Merrill,  1  Greenl.  Rep.  17.) 

In  another  case,  by  an  order  in  council  in  the  colony  of  New- York,  P.  was  entitled 
to  a  patent  of  3000  acres ;  and  by  a  royal  patent  to  one  M'Kenzie  in  1765,  a  200  acre 
lot  in  Washington  county  was  recognized  as  belonging  to  P.    But  there  was  no  pat- 
ent to  him  found  of  record.   M.  however  entered  on  the  lot,  and  was  in  possession  un- 
der a  claim  of  title  as  early  as  1776 ;  and  he  aflerwards  admitted  that  he  was  present 
in  that  year,  when  the  king's  surveyors  ran  out  tlie  lot,  the  lines  and  location  of  which 
he  pointed  out  as  correct.    He  was  in  possession  of  the  lot  claiming  title  in  1794,  and 
afterwards  died  in  possession ;  and  ihe  now  claimant,  his  heir  at  law,  entered  as  such. 
In  1810  an  act  of  the  legislature  passed,  vesting  all  the  state  right  to  the  lot  in  the  heir. 
The  defendant  having  given  the  declarations  of  M.  in  evidence  against  the  now  claim- 
ant, his  heir,  in  order  to  fix  the  boundary  and  location,  it  was  deemed  material  by  the 
court  to  inquire  into  his  possession  and  title.    This  was  upon  the  supposition  that  the 
title,  or  at  least  possession  in  him,  was  necessary  in  order  to  render  his  declarations  ad- 
missible.   And  they  held  that  the  jury  might,  on  the  evidence,  say  that  he  was  in  pos- 
session from  1776;  and  this  possession,  continued  by  his  heir,  would  extend  through 
94  or  35  years  at  least.   Connecting  this  with  the  order  in  council,  the  survey  by  gov- 
ernment and  the  recognition  in  M'Kenzie's  patent,  the  court  held  that  the  jury  might 
(on  the  authority  of  the  reasoning  in  Jackson,  ex  dem.  Gansevoort,  v.  Lunn,  3  John. 
Cas.  118,  and  tlie  cases  there  cited,)  presume  not  only  a  patent  to  P.,  but  a  grant  from 
bim  to  M.    (Jackson,  ex  dem.  M'Donald,  v.  M'Call,  10  Johns.  Rep.  377,  cited  and 
considered  in  6  Cowen's  Rep.  724,  and  in  S  Conn.  Rep.  631,  3.) 

It  was  not  necessary  for  the  court  to  struggle  for  such  a  conclusion ;  for  it  was 
enough  to  warrant  the  admissfon  of  the  evidence,  that  tlie  claimant  came  in  under  M., 
whose  declarations  were  sought  to  be  given  in  evidence  while  he  was  in  possession. 
This  will  be  abundantly  seen  when  we  come  to  annotate  upon  the  admissibility  of  dec^ 
larations  in  evidence  by  ancestor  against  heir  and  vendor  against  vendee.  But  the  con- 
clusion is  sustainable  in  more  than  one  point  of  view.  It  was  the  legal  duty  of  the  state 
to  convey  to  P.  It  had  contracted  to  do  this ;  and  a  conveyance  to  M.  might  perhaps 
have  been  presumed  on  the  ground  which  calls  for  the  presumption  of  an  intermediate 
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link  in  a  title  accompanied  by  poaseseion,  where  the  main  part  of  the  chain  is  complete. 
Both  patent  and  deed  might  perhaps  have  been  put  on  the  latter  ground.  But,  at  a]l 
events,  waiving  both,  the  adverse  possession  was  enough,  witliin  the  statute  of  limita- 
tions, for  the  purposes  of  the  question  then  before  the  court  We  make  these  remarks 
because  this  case  was  cited  in  a  former  edition  of  this  work,  as  warranting  the  pre- 
sumption of  title  to  land  on  18  years  possession.  (Ed.  of  1823,  p.  129,  note  (a) ;  re- 
pudiated in  Sumner  v.  Child,  2  Conn.  Rep.  631, 2.)  Such  a  presumption  would  su- 
persede the  statute  of  limitations.  It  will  be  seen  that  the  presumption  was  fi>unded 
on  a  much  bnger  possession  than  that  act  requires ;  and  as  to  the  patent,  on  other 
striking  circumstances ;  and  comes  within  a  class  of  cases  which  are  far  from  depend- 
ing merely  on  possession  and  time. 

The  above  cases  doubtless  proceeded  much  on  the  total  abandonment  of  the  appa- 
rently real  owners  of  the  premises,  to  the  absolute  dominion  of  others,  for  a  k>ng  series 
of  years.  Such,  too,  was  another  recent  case.  The  claimant  (a  soldier)  abandoned 
his  wild  lot ;  left  his  family  and  embarked  in  the  service  of  the  N.  W.  Company  in 
Canada  for  20  years ;  and  on  his  return  to  his  residence  within  60  miles  of  the  lot,  for- 
bore to  assert  his  title  for  18  years.  Though  the  defendant  failed  to  show  any  thing 
more  than  occasional  acts  of  ownership  through  a  course  of  35  years ;  not  any  thing 
iike  an  adverse  possession  under  the  statute ;  yet,  the  original  letters  patent  being 
found  in  his  possession,  held  that  the  jury  might  have  presiuned  a  grant  (Jackson,  ex 
dem.  Constantine,  v.  Warford,  7  Wend.  62.) 

A  partition  between  tenants  in  common  was  presumed,  on  evidence  that  a  lot  was 
for  80  years  called  and  known  as  the  several  lot  of  a  single  tenant,  among  a  general 
allotment  of  the  whole  tract,  no  proof  being  given  of  a  claim  by  the  other  tenants  in 
common  to  the  particular  lot  during  the  whole  period.  •  (Jackson,  ex  dem  Williams,  v. 
Miller,'6  Wend.  22S,  and  see  Stevens  v.  Griffith,  3  Verm.  Rep.  448.) 

5.  Similar  ground  has  not  unfrequently  been  taken  in  respect  to  lands  capable  of 
adverse  possession,  and  so  hekl ;  but  where  for  some  other  reason  the  statute  did  not 
apply.  Thus  the  possession  of' a  daughter  for  50  years,  the  son  and  heir,  (her  broth- 
er,) being  her  neighbor,  was  put  to  the  jury  as  a  ground  of  presumption  that  the  fa- 
ther's title  was  for  life,  remainder  to  the  daughter  in  fee ;  and  she  recovered  the  land, 
as  upon  such  a  title,  against  one  who  had  got  possession  by  a  deed  from  her  deceased 
husband.  (Doe,  dem.  Carr,  v,  Billyard,  3  Mann.  &  RyL  111.)  In  another  case,  a 
widow  had  married,  one  year  after  her  dower  right  accrued,  and  resided  out  of  the 
state,  without  interposing  any  claim  for  28  years ;  held,  that  though  she  continued  a 
feme  covert,  the  jury  might  presume  a  release  of  her  dower.  (Barnard  v.  Sdwafds, 
4  N.  H.  Rep.  321.)  Quere;  and  see  Delancey's  lessee  v.  M'Keen,  1  Wash.  C.  C. 
Rep.  contra,  as  to  the  effect  of  such  a  disability  and  residence  abroad.  In  another 
case,  the  tenant  and  his  grantor  had  held  the  land  adversely  for  20  years.  The  de- 
mandant, who  lived  near,  took  a  mortgage  of  the  land  from  the  possessors,  referring 
for  a  description  to  a  deed  in  which  the  land  was  described  as  having  been  bought  of 
the  demandant  Held,  that  upon  such  a  set  of  circumstances,  the  jury  might  presume 
a  grant  from  the  demandant  (Clark  v.  Faunce,  4  Pick.  245.)  R.  taking  a  deed  in  HJ» 
name ;  a  lease  and  release  in  possession  of  R.,  subscribed  with  H.'s  name,  the  house  of 
R.  having  been  burnt,  and  possession  for  12  or  13  years  with  the  plaintiff's  knowl- 
edge, were  allowed  as  circumstances  upon  which  to  presume  a  deed  from  H.  to  R. 
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(Howell  V.  House,  2  Rep.  Const.  Ct.  80,  85,  6.)  And  a  long  and  exclusive  poeses- 
Bion  by  one  tenant  in  common,  with  strong  circumstances  shewing  an  abandonment  by 
the  others,  difficult  to  be  accounted  for  without  supposing  a  conveyance,  were  receiv- 
ed as  sufficient  ground  for  the  presumption.  (Hepburn  v.  Auld,  5  Cranch,  262. 
Kingston  v.  Lesley,  10  Serg.  &  Rawle,  383,  389,  390.)  In  another  case,  after  one 
lease  given  for  81  years,  a  second  and  third  leases  were  given  to  others  by  the  rever- 
sioner, the  original  lessee  being  out  of  possession,  leaving  the  latter  lessees  or  tlieir  as- 
signees in  possession,  who  paid  rent  for  a  long  time ;  held,  that  a  surrender  or  assign- 
ment of  the  first  lease  might  be  presumed.  (Westropp's  lessee  v.  Moore,  2  Fox  & 
Smith,  363.)  Again,  the  demandant  in  a  writ  of  right,  claimed  under  an  ancient  pos- 
session ;  the  tenant  had  been  in  possession  38  years,  and  relied  upon  that  and  evidence 
of  a  patent  gimnted  to  a  third  person,  prior  to  either  of  the  possessions.  The  judge  di- 
rected the  jury  to  find  for  the  tenant,  on  the  ground  of  outstanding  title ;  but  the  court 
say  the  qusetion  was,  which  had  the  better  right  ?  and  that  it  should  have  been  left  to 
the  jury  to  presume  a  conveyance  to  the  demandant  under  the  patent.  (Nase  v.  Peck, 
8  John;  Cas.  128,  cited  and  approved  by  Stebbins,  senator,  in  Schauber  v.  Jakson,  ex 
dem.  Bogart,  1  Wend.  61.)  The  acceptance  of  a  new  lease,  leads  to  a  presimiption 
tliat  the  first  was  surrendered ;  but  the  act  may  be  explained  by  circumstances,  and 
the  presumption  repelled.  (Van  Rensselaer's  heirs  v.  Penniman,  6  Wend,  569, 
678,  9.)  For  the  general  doctrine,  see  several  cases,  which  do  not  afibrd  illustrative 
facts.  (Sullivant  v.  Algton,  2  Hayw.  128.  Rigger's  adm'r  v.  Alderson,  1  Hen.  &  MuDfl 
64,  60.    Ricard  v.  Williams,  7  Wheat.  59,  109.) 

In  a  state  where  black  color  is  presumptive  evidence  of  slavery ;  as  in  N.  Carolina, 
(see  ante,  294,)  or  New-Jersey,  (Fox  v.  Lambson,  3  Halst.  275,  and  Gibbons  v.  Morse, 
id.  253,)  the  full  and  actual  enjoyment  of  freedom  for  20  years'  is  sufficient  to  over- 
come such  presumption,  and  warrant  tlie  inference  of  an  act  of  emancipation.  (Fox 
V.  Lambson,  3  Halst.  275.)    See  post,  note  376. 

6.  Another  head  of  presumption  was  incidentally  alluded  to  above,  in  considering 
the  case  of  Jackson,  ex  dem.  M'Donald,  v.  M'Call,  (10  John.  Rep.  377.)  Where  a 
change  in  the  ownership  of  an  estate,  as  evinced  by  possession  and  enjoyment,  has  tak- 
en place  at  a  remote  period,  and  the  title  deeds  both  previous  and  subsequent  are 
mostly  forthcoming,  a  chasm  which  occurs  in  the  documental  evidence  is  sometimes 
filled  up  by  presumption. 

In  such  a  case  strong  acts  of  acquiescence,  abandonment  or  submission,  have  often 
been  made  the  foundation  of  presuming  even  records  as  well  as  acts  in  pais,  in  finish- 
ing out  the  title,  whether  of  corporeal  or  incorporeal  property. 

On  this  ground,  the  chancery  enrolment  of  a  decree  for  tythes,  was  presumed  in  fa- 
vor of  the  clergy  against  the  inhabitants  of  London.  (Macdougal  v.  Purrier,  2  Dow 
&  Clark,  135.)  On  due  proof  of  a  will,  the  acting  as  executrix,  and  sales  as  such, 
with  the  destruction  of  the  probate  records  by  fire,  were  allowed  as  the  ground  for 
presuming  a  regular  probate.  (Calvert  v.  Fitzgerald,  Litt.  Sel.  Cas.  388, 9, 392.)  A 
patent  is  evidence  that  all  the  previous  steps  leading  to  it  have  been  regular.  (Brown 
v.  Galloway,  1  Peters'  C.  C.  Rep.  291.  James  v.  Betz,  2  Binn.  12.  Thompson  y. 
Hauser,  2  Rep.  Const.  Court,  356.) 

On  a  partition  made  by  commissioners  under  the  statute  of  1762,  a  ballottmg  book  was 
necessary  to  be  filed  and  kspt  of  record ;  but,  in  one  case,  could  not  be  found  in  the  proper 
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office.    After  bpg  possession  in  severalty,  otlier  things  appearing  to  be  regular,  a  bal- 
lot book  was  presumed,  according  to  the  possession  and  the  requisite  map  and  field 
bode,  which  map  and  book  were  produced  frflm  the  proper  files.    (Jackson,  ex  dem. 
Klock,  V.  Richtmyer,  13  John.  Rep,  367.)     So  of  a  deed  from  the  commissioners. 
(Jackson,  ex  dem.  Gillespy,  v.  Woolsey,  1 1  John,  Rep.  446,  456.)     Where  the  court 
were  asked  to  infer  a  warrant  for  a  town  meeting  which  altered  a  road,  no  loss,  &c.  of 
the  warrant  being  shown,  they  refused  to  do  so,  though  tlie  transaction  was  of  thirty 
years  standing.    The  court  put  the  party  to  the  usual  proof  of  the  warrant,  which 
should  regularly  have  been  filed  with  the  town  clerk.    It  should  be  produced,  or  tAb 
absence  accounted  for.     (Brunswick  v.  M'Kean,  4  Greenl.  Rep.  508.)    But  semb.  it 
may  be  presumed,  aRer  a  long  time,  e.  g.  af\er  70  years,  the  corporate  act  insisted  on 
having  been  evinced  by  a  corresponding  possession,  and  no  warrant  being^bund  in  the 
proper  ofiice.     (Monumoi  Great  Beach  v.  Rogers,  1  Mass.  Rep.  159.)    And  where 
an  administrator  conveyed  a  fa^m  subject  to  tlie  widow's  dower,  and  possession  of  the 
two]  thirds,  under  the  deed,  was  held  over  30  years,  the  presumption  of  regularity,  in 
the  adminstrator's  proceedings  prior  to  his  deed,  was  held  to  arise  in  favor  of  the  re* 
version  of  that  part  which  was  holden  by  the  tenant  in  dower.    In  this  case,  most  of 
the  probate  proceedings,  preliminary  to  a  sale ;  viz.  the  declaration  that  the  estate  wa» 
insolvent,  the  inventory  and  appraisal,  account  of  the  administrator  on  the  sale,  and 
order  of  the  court  to  pay  19s.  Id.  on  the  pound  were  proved ;  also  the  clerk's  minute  of 
an  order  of  sale ;  but  no  record  could  be  found  directing  the  sale  or  the  manner  of  the 
sale ;  and  that  was  presumed.   (Hazard  v.  Martin,  S  Verm.  Rep.  77, 85.)    A  deed  from 
executors  being  proved,  the  court  will  presume  the  sale  to  have  been  public :  that  be- 
ing their  duty.    (Turnspeed  v.  Hawkins,  1  M'Cord,  273.)    But  a  decree  and  subse- 
quent proceedings  on  sale  of  land,  furnish  no  evidence  that  an  inventory  was  filed. 
(Goodwin  v.  Sheldon,  1  Day,  312.)    Yet,  after  20  years  possession  under  an  admin- 
istrator's sale,  other  things  being  proved  to  have  been  regular,  the  presumption  wilt 
be,  that  he  took  the  oath  and  advertised  the  sale ;  (Gray  v.  Gardner,  3  Mass.  Rep. 
899 ;)  and  this  even  against  the  heir.    (id.    Knox  v.  Jenks,  7  Mass.  Rep.  488.)    As 
to  strangers,  other  tilings  being  regular,  the  administrator's  proceedings  will,  at  once, 
be  presumed  to  have  been  in  pursuance  of  his  authority.    (Knox  v.  Jenks,  7  Mass. 
Rep.  488.)    After  20  years  possession  of  most  of  the  land  in  severalty,  according  to 
a  partition  duly  proved  among  the  proprietors,  the  posting  of  advertisements,  which 
were  necessary  to  the  regularity  of  the  proprietary  meeting,  may  be  presumed.    (So- 
ciety for  Propagating  the  Gospel  v.  Young,  2  N.  H.  Rep.  310,  313.)    So  after  a  great 
lapse  of  time,  as  30  years  after  a  collector's  sale  of  land  for  taxes,  the  regularity  of 
tax-bilU,  valuations,  warrants,  &c.  may  be  presumed  from  circumstances.    (Colman 
V.  Anderson,  10  Mass.  Rep.  105.)     So  that  tlie  assessors  and  collector  were  duly  cho- 
sen by  a  legal  meeting.    (Pejepscut  Proprietors  v.  Ransom,  14  Mass.  Rep.  145, 146 ; 
and  see  id.  30,  and  Read  v.  Goodyear,  17  Serg.  &  Rawle,  350.)    So  that  the  collec- 
tor was  sworn,  and  that  the  assessors  returned  a  valuation  and  copy  of  the  assessment 
to  the  town  clerk.    (Blossom  v.  Cannon,  177,  per  Cur.  178.)    So  after  16  years,  from 
a  sale  under  a  power  in  a  mortgage,  the  presumption  may  be  made  thai  the  .no- 
tices of  sale  were  regularly  posted  and  published.    (Bergen  v.  Bennett,  1  Cain.  Cas. 
Err.  1, 18.)    And  after  20  years  possession  of  slaves,  subsequent  to  the  time  of  re- 
moving from  one  state  to  another,  it  shall  be  presumed  that  the  proper  oath  of  the 
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proprietor  was  regularly  taken,  in  order  to  prevent  their  manumissioD.  But  the  pre- 
sumption may  be  repelled  by  circumstances,  (Abraham  v.  Matthews,  6  Munf.  159.) 
And  although  the  requisite  oath,  in  Virginia,  for  conferring  a  capacity  to  purchase 
land,  will  not  be  presumed  merely  from  the  long  residence  of  a  foreigner,  (the  oath  be- 
ing a  matter  of  record ;)  yet  it  will,  if  he  has  been  uniformly  possessed  oC  the  land  in 
question,  or  held  some  ofBce,  such  alone  as  a  citizen  is  capable  of  holding,  which  re- 
quires the  requisite  oath  to  be  taken.  (Semb.  Blight's  lessee  v.  Rochester,  7  Wheat 
546,  per  Marshall,  C.  J.)  Where  the  alien  came  to  South  Carolina  before  the  adop- 
tion of  the  federal  constitution ;  and  voted  in  that  state  for  several  years,  being  an  ac* 
tive  partizan,  there  being  a  local  statute  iliere  authorizing  naturalization  summarily 
by  oath  before  a  magistrate ;  after  the  lapse  of  more  than  40  years,  on  the  above  and 
other  circumstances,  held  that  naturalization  might  be  presumed.  (Nalle's  represent- 
atives V.  Fenwick,  4  Rand.  585,  6  to  8.)  Every  man  is  presumed  to  be  a  citizen  till 
the  contrary  be  shewn.    (Ford,  J.  in  Coxe  v.  GuUck,  5  Halst.  3^,  331.) 

So  in  relation  16  acts  of  a  mere  private  nature.    The  leading  English  case  on  this 
head  is,  where  an  ejectment  was  brought  by  one  Goodwin,  who  assumed  to  be  the 
assignee  of  an  old  lease  for  1000  years.     He  proved  a  possession  in  himself,  and  those 
under  whom  he  claimed,  for  70  years ;  but  coukl  prove  only  one  of  the  mesne  assign- 
ments, which  was  dated  as  of  a  time  previous  to  the  possession  shewn.    Of  late,  he 
had  been  ousted ;  and,  on  the  trial,  the  judge  thought  he  should  have  proved  all  the 
mesne  assignments,  and  nonsuited  him.    But  the  nonsuit  was  afterwards  set  aside ; 
the  court  saying  that  it  should  have  been  recommended  to  the  jury  to  presume  all  tlie 
assignments.    (Earl,  ex  dem.  Goodwin,  v.  Baxter,  2  Bl.  Rep.  1228.)    So  regular 
surrenders  and  admittances  of  copyhold  lands,  and  a  corresponding  payment  o£  rent 
for  40  years  being  shown,  the  previous  surrenders  and  admittances  were  presumed. 
(Doe,  ex  dera.  Eberall,  v,  Lowe,  1  H.  Bl.  446.)    See  several  parallel  cases.    (Anon., 
12  Vin.  233,  pi.  15;  LiU.  Pr.  Reg.  556,  S.  C.    Rex  v.  Barnsley,  1  MauL  &  Selw. 
S77«    Doe,  ex  dem.  Batten,  v.  Murless,  6  Maul.  &  Selw.  110.    Per  Lord  Eldon, 
in  White  v.  Foljambe,  6  Vesey,  S49,  350.    Lyford  v.  Coward,  1  Vernon,  195,  Raith- 
by's  edition;  2  Cas.  Ch.  150,  S.  C.     Green  v.  Proude,  1  Modern,  117;   1  Ventr. 
257,  S.  C. ;  and  3  Keb.  310,  by  title  of  Green  v.  Froud.    Knight  v.  Adamson,  2 
Freem.  106.    Wilson  v.  Allen,  1  Jac.  &  Walk.  590.    Wadsworth's  case,  Clayt  26, 
Anon.,  12  Vin.  Abr.  57,  pi.  7.     Warren,  ex  dem.  Webb,  v.  Greenville,  2  Str.  1129; 
and  per  Lord  Mansfield,  commenting  on  that  case,  in  Good  title,  ex  dem  Bridges,  v. 
Duke  of  Chandos,  2  Burr.  1072,  3.    Haines  Barley's  case,  5  Mod.  2ia)    In  eject- 
ment, the  lessor  of  the  plaintiff  deduced  a  chain  of  title  from  one  of  the  original  paten* 
tees,  to  the  devisees  of  W.,  of  one  26th  part  of  the  Kayaderosseras  patent.    ThiB  26th 
part  was  partitioned  and  set  off  to  the  devisees  in  lots  properly  designated,  of  which 
they  were  seized  in  severalty  in  1774,     The  lessor  of  the  plaintiff  then  produced  a 
lease  from  the  devisees  to  C,  dated  in  1774,  and  which  lease  purported  to  be  the 
foundation  for  a  release  from  the  devisees  to  C.  of  the  one  26th  part.    He  then  proved 
that  the  lease  was  found  among  the  papers  of  the  lessor,  at  the  time  of  his  death  in 
1802,  and  a  corresponding  possession  of  part  of  the  premises  for  40  years ;  and  of  two 
other  small  parts  for  20  years ;  and  a  release  of  the  rents  and  reversion  of  another 
small  part  by  persons  claiming  under  C,  and  also  payment  of  rent  for  that  part.    The 
lessor  of  the  plaintiff  then  deduced  a  regular  paper  title  from  C.  to  otherS)  and  so  on 
of  the  premises  in  question  to  himself  (the  lessor.)    Held,  that  the  lease  was  well 
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proved  as  an  ancient  deed ;  and  that  the  circumstances  would  warrant  the  jury  in 
presuming  a  release  from  W.  to  C.  (Jackson,  ex  dem.  Wilkins,  v.  Lamb,  7  Cowen's 
Rep.  431.) 

It  is  to  be  collected  from  these  cases,  that,  on  possession  and  great  Japse  of  time,  and 
all  other  tilings  being  regularly  made  out  in  proof,  the  title  shall  not  fail  for  any  single 
item ;  as  the  assignment  of  a  lease,  deed  creating  a  tenant  to  the  prsecipe,  a  surrender, 
release,  or  other  conveyance  in  a  chain  of  litle,  letters  of  administration,  livery  of  seisin, 
surrender  of  a  copyhold,  fitc.  The  cases,  however,  seem  to  go  much  on  the  presump- 
tion of  losses  from  the  great  lapse  of  time,  or  from  incfiectual  search,  &c.  Indeed, 
legal  presumptions  generally  apply  to  facts  of  a  transitory  nature,  the  proper  evidence 
of  which  is  not  usually  preserved  with  care;  but  not  to  records  or  public  documents 
in  the  custody  of  officers  charged  with  their  preservation,  unless  proved  to  have  been 
lost  or  destroyed.     (Brunswick  v.  M'Kean,  4  Greenl.  508.) 

But  a  limitation  has  recently  been  put  upon  tliis  kind  of  presumption,  even  in  re- 
spect to  the  incidental  ceremonies  of  conveyance.  Though  the  feoffee  had  been  in 
possession  17  years,  yet  the  court  declined  to  allow  the  presumptionof  livery  of  seisin; 
saying  they  would  not  admit  of  this  short  of  20  years.  (Doe,  ex  dera.  Wilkins,  v. 
The  Marquess  of  Cleveland,  4  Mann.  &  Ryl.  666 ;  9  Barnw.  &  Cress.  864,  S.  0.) 
See  Biden  v.  Loveday,  cited  1  Veni.  196 ;  and  Rees  v.  Lloyd,  Wightw.  123. 

Similar  cases  of  presumption  are  usual  in  tlie  American  courts.  "  Presumption  is 
often  resorted  to,  lor  the  purpose  of  supplying  defective  evidence ;  and,  in  this  coun- 
try, is  not  oflener  applied  to  any  subject,  than  to  supply  defective  title  to  lands.  It 
would  be  difficult  to  make  out  the  titles  to  many  of  the  elder  tracts  of  land  in  this 
state,  by  a  regular  deduction  of  title  deeds,  from  the  patentees  down  to  the  present 
proprietors,  without  resorting,  in  some  stage  of  them,  to  presumption.  Recofds  may 
sometimes  be  lost  or  destroyed,  ancient  title  papers  may  be  defectively  executed,  or 
the  proof  of  them,  from  lapse  of  time,  may  be  impossible.  Yet,  in  all  these  cases,  the 
possession  may  have  been  invariably  in  the  person  claiming  the  land,  and  in  those 
from  whom  he  derives  his  title.  In  such  cases,  possession  which  has  been  long  undis- 
turbed, and  which  is,  in  general,  the  concomitant  of  title,  induces  a  belief  in  the  mind, 
of  title,  little  short  of  that  which  would  be  produced  by  the  adduction  of  the  most  un- 
deniable and  best  authenticated  evidences  of  right.  Proprietary  grants,  under  cer- 
tain circumstances,  are  presumed.  In  general,  these  presumptions  are  bottomed  upon 
the  existence  of  certain  facts,  which  can  leave  but  little  doubt  upon  the  mind  of  the 
truth  of  the  fact  which  Ave  are  called  upon  to  presume.  They  frequently,  too,  derive 
their  force  and  efficacy  from  that  vigilance  with  which  tlie  law  guards  ancient  posses- 
sions ;  which,  sooner  than  they  should  be  disturbed,  presumes  that  they  had,  in  con- 
tract, a  rightful  commencemenL"  (Per  Archer,  J.  in  Beall's  lessee  v.  Lynn,  (Mary- 
land,) 6  Har.  &  Jolm.  361 ;  S.  C.  several  times  cited  infra. 

On  a  long  possession,  and  an  attempt  to  connect  it  with  title,  a  defective  and  void 
deed  was  given  in  evidence,  and  rejected ;  yet,  on  a  train  of  circumstances,  the  jury 
were  allowed  to  presume  a  good  one.  (Gittings'  lessee  v.  Hall,  1  Har.  &  John.  14, 
18.  But  see  Beall's  lessee  v.  Lynn,  6  id.  336.)  So  the  jury  may  presume,  on  long 
possession,  that  an  attorney  had  not  exceeded  his  authority  to  convey,  i.  e.  that  the 
condition  precedent  on  which  he  was  to  convey  had  been  fulfilled.  (M'Connell  v. 
Bowdiy^s  heirs,  4  Monroe,  305.)    And  after  23  years  possession  under  a  deed  purport- 
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ing  to  hive  been  made  by  an  attorney,  the  power  itself  may  be  presumed.  ^(Buhols  v. 
Boudousquie,  6  Mart.  Lou.  Rep.  N.  S.  153.)  So  the  power  of  trustees,  on  a  long 
possession  under  their  deed.  (Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  429, 437.)  On  claim 
under  a  conveyance  by  lease  and  release,  with  a  long  corresponding  possession,  the 
release  not  being  produced,  the  recital  of  this  in  tlie  release  is  auxiliary  evidence,  even 
against  a  stranger.  (Per  Story,  J.,  in  Carver  v.  Jackson,  ex  dem.  Astor,  4  Pet  83, 4 ; 
and  in  Crane  v.  Morris'  lessee,  6  Pet.  610,  61 1.)  And  see  Garwood  v.  Dennis,  4  Binn. 
Sl-4.  A  power  of  attorney  recited  in  an  ancient  deed  was  presumed.  (Doe,  ex  dem. 
Clinton,  v.  Campbell,  10  John,  Rep.  475.)  And  see  Wickham  v.  Belknap,  12  id.  96. 
A  plaintiff  produced  a  patent  to  B.  for  the  premises  in  question,  dated  1774  ;  tlien  a 
deed  for  tlie  same  land  from  C.  to  F.,  dated  7th  November,  1785,  containing  a  recital 
of  a  deed,  also  for  the  same  land,  from  B.,  the  patentee,  to  C,  and  proved  a  possession 
in  C,  of  a  part  of  the  land,  until  1785,  and  in  F.  claiming  under  him,  and  in  the  lessor 
of  the  plaintiff  claiming  under  F.,  and  all  claiming  to  hold  possession  under  a  title  to 
the  whole  tract  Held,  that  a  conveyance  from  the  patentee  to  C.  might  be  presum- 
ed. (Beall's  lessee  v.  Lynn,  6  Har.  &  John.  336, 353, 361,  also  stated  for  another  pur- 
pose, infra.) 

Where  adequate  time  has  not  run,  though  the  defendant's  possession  and  claim  be 
under  a  supposed  grant,  and  he  give  in  evidence  also  a  survey,  by  the  surveyor  gen- 
eral, made  for  him,  which  is  moral  evidence  of  a  grant ;  yet  the  court  will  not  allow 
the  presumption  of  a  grant  until  proof  be  given  of  due  search  for  a  record  of  the  grant ; 
for  the  survey  pointed  to  records  in  the  land  ofHce,  where  it  might  be  found.  Some 
evidence  should  therefore  be  given  to  shew  that  it  had  perished  by  time  or  atcident, 
(Williams  v.  M'Gee,  1  Rep.  Const  Court,  85,  88.)  And  where  the  party  produces  a 
deed,  there  can  be  no  presumption  that  it  was  legally  acknowledged,  though  posses- 
sion has  gone  with  it,  and  though,  if  not  produced,  the  deed  itself  might  have  been 
presumed.    (Beall's  lessee  v.  Lynn,  6  Har.  &  John.  336.) 

7.  In  all  these  cases,  in  order  to  found  a  presumption,  there  must  not  only  be  a  pos- 
eession,  or  what  is  equivalent,  of  the  person  in  whose  favor  the  inference  is  sought  to 
be  drawn ;  but  it  must  be  exclusive  and  adverse  in  its  character ;  though  it  need  not, 
in  all  cases,  be  by  actual  enclosure.  (Per  Archer,  J.,  6  Har.  &  John.  361.)  It  must 
not  be  consistent  with  the  title  sought  to  be  divested.  This  circumstance  of  consist- 
ency, takes  away  all  force  from  the  evidence.  The  jury  came  to  this  conclusion  in 
Doe,  ex  dem.  Fenwick,  v.  Reed,  cited  in  the  text ;  and  there  are  numerous  authorities 
to  tlie  same  point.  (Acherly  v.  Roe,  5  Ves.  565.  Doe,  ex  dem.  Milner,  v.  Bright- 
wen,  10  East,  583.  Cowper  v.  Earl  Cowper,  2  P.  Wms.  720.  Roe,  ex  dem.  Pel- 
latt,  v.  Ferrars,  2  B.  &  P.  542.  Goodtitle,  ex  dem.  Bridges,  v.  Duke  of  Chandos, 
2  Burr.  1065,  1074  to  1076.  Doe,  ex  dem.  Harrop  v.  Cooke,  3  Mo.  &  Payne,  411 ; 
6  Bing.  174,  S.  C.)  Thus  flowing  land  by  a  mill  (a  statute  giving  this  right,  subject 
to  the  payment  of  damages,)  would  not,  though  continued  for  20  years,  be  a  circum- 
stance in  favor  of  the  presumption.     (Tinkham  v.  Arnold,  3  Greenl.  120.) 

At  any  rate  the  original  consistency,  of  relation  between  the  possession  and  opposite 
title  must  have  been  clearly  dissolved,  and  turned  into  an  adverse  possession,  for  many 
years  before  suit,  in  order  to  make  it  available  as  a  ground  of  presumption.  (Per  Lord 
Eldon,  in  Fenwick  v.  Reed,  1  Meriv.  125.)  This  doctrine  is  illustrated  in  a  recent 
case,  where  a  tenant  at  will  was  allowed  to  claim  the  presumption  against  the  land- 


S66  Of  Presumptive  Evidence.  [Cfa.  7. 

lord's  heirs.  The  tenant  possessed  57  years  af\er  the  landlord's  death ;  and  it  was 
held  that  tlie  juiy  might  presume  a  restoration  of  possession  to  the  heirs,  tlien  an  ouster, 
and  so  a  title.    (Camp  v.  Camp,  5  Conn.  Rep.  291,  301,  2,  et  seq.) 

The  length  of  time  during  which  the  possession  continued  is  not  to  be  presumed; 
but  must  be  plainly  and  positively  proved.'  (Hurst's  lessee  v.  McNeil,  1  Wash.  C.  C. 
Rep.  70,  80.)  And  where  this  is  relied  on,  it  must  be  so  great  as  to  create  a  belief 
that  the  conveyance  has  been  actually  made.  (Per  Sutherland,  J.  in  Jackson,  ex 
dem.  Erwin,  v.  Moore,  6  Cowen's  Rep.  725.  Per  Washington,  J.  in  Hurst's  lessee 
T.  M'Neil,  1  Wash.  C.  C.  Rep.  80.)  The  force  of  possession  as  a  ground  of  presump- 
tion may  be  repelled  by  many  circumstances.  Among  these  are  the  disability  of  the 
owner  as  recognized  by  the  statute  of  limitations.  (See  Mitchell  v.  O  wings,  3  Marsh. 
816.  Demarest  v.  Wynkoop,  3  John.  Ch.  Rep.  129.)  Ignorance  of  the  owner  that 
the  right  existed.  (See  Mitchell  v.  Owings,  3  Marsh.  316.)  The  distant  residence 
of  the  owner,  (as  if  it  be  in  England,)  ignorance  of  the  extent  of  the  right  under  tlie 
American  law ;  and  the  small  value  of  the  property  in  dispute.  (Hurst's  lessee  v. 
M'Neil,  1  Wash,  C.  C.  Rep.  70,  81.)  So  where  the  country  is  new,  and  the  popula- 
tion is  sparse ;  possession  being  attended,  therefore,  with  less  notoriety.  So  where 
the  land  is  among  a  people  accustomed  to  lay  the  foundation  of  a  title  by  taking  pos- 
session without  grant.  (Per  Duncan,  J.  in  Wilson  v.  Stoner,  9  Serg.  &.  Rawle,  48, 
4.)  And  see  some  very  sensible  remarks,  applicable  to  a  like  subject,  by  Mellen,  Ch.  J. 
in  Bethum  v.  Turner,  1  Grcenl.  115,  and  post,  note  317,  pi.  2. 

Mere  neglect  of  the  owner,  for  any  length  of  time,  will  not  raise  the  presumption ; 
there  being  no  adverse  possession  against  him.  (Schauber  v.  Jackson,  ex  dem.  Bo- 
gert,  2  Wend.  13.  Doe,  ex  dem,  Marston,  v.  Butler,  3  Wend.  149.)  There  being 
no  adverse  possession,  the  heirs  of  the  true  owner  recovered  even  against  an  escheat 
grant,  though  they  or  their  ancestors  had  made  no  claim  for  100  years.  Hall  v.  Git- 
tings'  lessee,  2  Har.  &  John.  112,  125, 6.)  So  where  the  one  in  possession  has  no  title, 
and  asserts  none.  (Ricard  v.  Williams,  7  Wheat  59,  109,  et  seq.)  And  accordingly 
where  one  has  title  to  the  whole  and  possession  of  part,  this  is  a  possession  of  the 
whole ;  and  no  presumption  of  a  grant  can  therefore  arise  in  favor  of  another  who  is 
tortiously  in  possession  of  the  same  land  concurrently  with  the  true  owner.  (Ham- 
mond v.  Ridgely,  5  Harr.  &  John.  215,  264  5.)  The  possession  must  be  positively 
and  unequivocally  adverse.  Even  possession  and  receiving  rents,  oflers  to  sell,  or 
partial  sales  effected,  may  as  well  be  acts  of  a  tortious  possessor,  or  of  an  agent,  as  of 
one  claiming  title  under  the  real  owner.  (Delancey's  lessee  v.  M'Keen,  1  Wash.  C.  C.  R. 
354,  359,  360,  et  seq. ;  and  distance  and  disabilities  in  the  owner  are  to  be  considered 
and  allowed ;  (id.)  ;  and  an  adverse  character  in  the  possession  maybe  done  away  by 
surrender,  acknowledgment  of  the  owner's  title,  or  by  a  discontinuance  of  the  possession, 
&c.  (Holtzapple's  lessee  v.  Phillibaum,  4  Wash.  C.  C.  Rep.  356,  363.)  Where  a 
widow  held  a  parcel  of  her  husband's  estate  for  nearly  30  years,  under  a  deed  in  fee 
from  one  of  the  heirs ;  held,  in  an  action  by  another  of  the  heirs  for  an  undivided  por- 
tion of  the  same  land,  it  could  not  be  presumed  that  she  claimed  as  tenant  in  dower,  so 
as  to  raise  the  presumption  from  an  acquiescence  of  the  demandant  in  so  long  posses- 
sion, that  there  was  a  regular  assignment  of  dower.  (Hale  v.  The  Inh.  of  Portland, 
4  N.  H.  Rep.  77.)  A  title  to  an  undivided  portion  of  land  cannot,  unless  in  a  very 
strong  case,  he  acquired  by  concurrent  possession,  or  acts  of  ownership,  while  the  real 
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owner  is  in  possession.  (Waldron  v.  Tuttle,  4  N.  H.  Rep.  871.)  So  of  a  trustee  as 
against  his  cestui  que  trust,  as  we  also  saw  ante,  note  307.  (PerNott,  J.  in  Howard  v. 
Aiken,  3  M'Cord,  468,  S.  P.)  So  of  a  vendee  in  possession  under  an  agreement  to  con- 
vey ;  but  not  having  paid  the  purchase  money.  (Richards  v.  M'Kie,  1  Harp.  Ch.  Rep. 
184.)  The  court  refused  to  found  the  presumption  on  a  claim  of  constructive  posses- 
sion under  a  deed,  the  description  in  which  did  not  clearly  include  the  land.  (Gibson 
V.  Chappel,  1  Harp.  Rep.  28.)  Nor  will  a  grant  of  land  to  a  certain  boundary,  by  one 
claiming  beyond  it,  be  received  as  groun^  for  a  presumption  that  he  had  released  all 
beyond,  especially  where  he  had  since  conveyed  land  lying  beyond.  (Jackson,  ex  dem. 
Van  Schaick,  v.  Vincent,  4  Wend.  633.)  See  also  Palmer  v.  Hicks,  6  John.  Rep.  133, 
135 ;  Per  Robertson,  J.  in  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  436 ;  and  per  Mar- 
shal, Ch.  J.,  7  Wheat  546. 

Sa,  on  the  other  hand,  where  the  chain  of  title  was  complete  except  one  deed,  and 
circumstances,  including  long  possession,  were  proved  by  the  lessor  of  tlie  plaintiff, 
from  which  the  intermediate  deed  was  presumable,  held  that  a  possession  by  the  de- 
fendant in  order  to  defeat  that  presumption,  he  claiming  under  another  and  distinct  title 
from  that  of  the  lessor  of  the  plaintiff,  embracing  other  tracts,  but  merely  insisting  that 
the  location  of  his  title  covered  a  part  of  what  the  lessor  of  the  plaintiff  claimed  to  be 
included  in  his,  did  not  rebut  the  presumption  in  favor  of  the  lessor  of  the  plaintiff.  To 
repel  that  presumption,  the  defendant's  possession  must  have  been  under  a  claim  in  hos- 
tility to  the  lossor's  title,  not  merely  in  hostility  to  its  location.  (Beall's  lessee  v,  Lynn, 
6  Har.  &  John.  336,  353,  4,  363,  stated  supra.) 

8.  In  the  above  and  tlie  like  cases,  although  the  court  may  instruct  the  jury  upon 
what  circumstances  they  are  to  rely  in  presuming  a  title,  or  the  contrary,  (Stoever  v. 
Whitman's  lessee,  6  Binn.  416,  419,)  yet  the  jury  are,  then,  the  proper  judges  upon 
the  effect  of  the  evidence ;  and  the  court  will  not,  ordinarily,  disturb  their  verdict. 
(Doe,  ex  dem,  Fenwick,  v.  Reed,  cited  in  the  text,  Li?ett  v.  Wilson,  3  Bing.  116, 
reported  more  fully,  10  Moore,  439 ;  3  Mann.  &  Ryl.  329,  note,  S.  C. ;  Hill  v,  Cros- 
by, 2  Pick.  466,  467,  8 ;  Lopez  v.  Andrew,  3  Mann.  &  Ryl.  329,  note.)  Tilghman, 
Ch.  J.,  6  Binn.  419,  says,  "It  is  the  duty  of  the  court  to  give  an  opinion,  whether  the 
facts  proved  will  justify  the  presumption."  Quere.  But  with  this  agrees  Cockey's 
lessee  v.  Smith,  3  Harr.  &  John.  20. 

9.  Courts  are  in  many  instances  very  free  to  presume  deeds,  in  the  execution  of 
^  trusts  according  to  the  duty  of  the  trustees ;  and  sometimes,  to  avoid  great  mischief, 

where  it  is  not  their  duty.  Thus,  to  secure  certain  poor  tenants  who  had  been  dealt 
hardly  with  by  the  notorious  Howard,  (Earl  Stafford,)  who  pretended  that  he  had  the 
legal  estate  when  it  was  out  in  trustees,  and  his  right  as  cestui  que  trust  was  merely 
for  life,  the  court  threatened  to  presume  a  conveyance  from  the  trustees  to  him  of  the 
legal  estate,  in  order  to  validate  his  dealings  with  the  tenants ;  and  Pemberton,  C.  J. 
intimated  that  the  earl  might,  before  the  birth  of  his  son,  he  being  till  that  time  tenant 
in  tail  on  the  construction  of  the  conveyance,  have  cut  off  the  entail  Saunders,  of 
counsel,  said  the  estate  tail  was  in  trust,  and  so  could  not  be  cut  off:  "  But  my  Lord 
Chief  Justice  Pemberton  said  that  sure  Mr.  Saunders  thought  the  court  wanted  brains ; 
but  he  said  he  knew  what  he  said."  This  seems  to  have  been  the  intimation  of  a  dou- 
ble presumption,  first  that  the  trustees  had  conveyed  the  legal  estate  tail  to  him ;  and 
then  that  he  had  docked  it  by  fine  or  recovery.    But  the  court  were  very  indignant, 
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and  ready  to  presume  any  thing  against  Lord  Staffof  d,  who  would  otlierwise,  it  seems, 
have  succeeded  in  defrauding  his  poor  tenants  out  of  iJ20,000  sterling.  (Lady  Staf- 
ford V,  Llewellin,  Skin.  77, 78.     See  per  Marshall,  Ch.  J.,  7  Wheat.  546.) 

In  respect  to  presuming  conveyances  from  trustee  to  cestui  que  trust,  the  courts  per- 
haps would  not  ordinarily  go  so  far  as  the  above  case.  They  would  not  presume  a 
conveyance  where  it  would  be  a  breach  of  trust,  (Keen,  ex  dem.  Byron,  v.  Deardon, 
8  East,  248 ;)  nor,  in  general,  where  it  might  stand  indifferent  whether  it  were  a  breach 
of  trust  or  not ;  but  these  conveyances  from  trustees,  where  the  cestui  que  trust  is  let 
into  possession,  as  is  ordinarily  the  case,  and  also  Tvhere  there  is  a  duty  in  the  trustee 
to  convey  at  a  certain  time  which  has  elapsed,  or  to  convey  generally,  without  time 
being  mentioned ;  or  on  a  certain  contingency,  or  even  where  a  constructive  trust  to 
convey  arises,  (as  irv  case  of  land  out  on  trust  for  a  specific  purpose,  which  has  answer- 
ed its  object,  but  where  there  is  no  express  direction  to  convey,)  will  be  presumed. 
And  here  courts  do  not  wait  20  years,  or  any  given  period,  after  the  duty  arises  ;  but 
the  cestui  que  trust  being  in  actual  possession,  and  the  duty  of  the  trustees  thus  par- 
tially executed  by  allowing  such  possession,  the  presumption  is  that  they  fulfilled  the 
additional  duty  of  making  an  actual  conveyance  according  to  the  trust.  The  cases  on 
this  head  range  from  a  very  lew  years  to  fifty ;  but  it  is  evident,  from  the  principle  on 
which  the  decisions  go,  that  a  very  short  time,  in  case  of  a  clear  trust,  would  readily  be 
adopted.  The  rule  prevails  both  at  law  and  in  equity.  Law  grounds  its  presumption 
on  the  fact  that  a  court  of  equity  would  compel  the  execution  of  such  trusts ;  and 
seems,  in  this  instance,  very  nearly  to  follow  the  rule  in  chancery,  that  what  ought  to 
be  done  shall  be  considered  as  done.  (England,  ex  dem.  Syburn,  v.  Slade,  4  T.  R.  682. 
Doe,  ex  dem.  Bowerman,  v.  Sybourn,  2  Esp.  N.  R  C.  496 ;  7  T.  R.  3,  S.  C.  Per  Ld. 
Kenyon,  8  T.  R.  122.  Per  Yates,  J.  in  Jackson,  ex  dem.  Gillespy,  v.  Woolsey,  11 
John.  Rep.  456.  Jackson,  ex  dem.  Golden,  v.  Moore,  13  John.  Rep.  513.  Wagge- 
ner  v.  Waggener,  3  Monroe,  347, 8.  Wilson  v.  Allen,  1  Jac.  &  Walk.  590, 600.  Per 
Sir  W.  Grant,  M.  R.,  12  Ves.  251,  2.  Hillary  v.  WaUer,  12  Ves.  239.  Doe,  ex  dem. 
Howell,  V.  Lloyd,  Peak.  Ev.  5  ed.  app.  41.  Norris'  Am.  ed.  app.  30.  Van  Dyck  v. 
Van  Beuren,  1  Cain.  Rep.  84,  89.  Lade  v.  Holford,  Bull.  N.  P.  110.  Goodtitle,  ex 
dem.  Jones,  v.  Jones,  7  T.  R.  43, 45.  More  v.  Jackson,  ex  dem.  Erwin,  4  Wend.  68; 
6  Cowen,  706,  S.  C.    Jackson,  ex  dem.  Bradt,  v.  Brooks,  8  Wend.  426.) 

With  several  of  the  above  cases,  decided  by  the  king's  bench.  Lord  Kenyon,  Ch.  J. 
presiding  and  assenting,  a  learned  writer  has  sought  to  reconcile  a  previous  determin- 
ation by  the  judges  on  a  trial  at  bar.  (Goodright,  ex  dem.  Grosvenor,  v.  Swymmer, 
1  Kenyon'i^  Rep.  by  Hanmer,  385.)  In  that  case,  the  lessor  claimed  against  the  de- 
fendant on  a  conveyance  in  trust  for  his  ancestor,  with  a  covenant  tQ  convey  to  him, 
contained  in  the  deed,  by  which  the  trustees  declared  the  trust  His  ancestors  and 
himself  had  been  in  possession  of  the  estate  so  conveyed  for  more  than  120  years ;  yet 
the  court  refused  to  presume  a  conveyance,  and  nonsuited  the  plaintiff.  This  case  is 
sought  to  be  distinguished  by  Mr.  Mathews  (on  Pr.  Ev.  217,  218,  219,)  as  a  convey- 
anee  to  trusteeSy  vyithotU  any  expressed  or  manifest  object  in  view,  requiring  the  sepa- 
ration of  the  legcd  and  equitable  interests.  Now,  with  deference,  where  a  conveyance 
was  so  plainly  intended  as  to  be  expressed  in  the  deed  of  declaration  and  fortified  by 
a  covenant,  the  distinction,  however  weU  founded  it  may  be  in  principle,  can  hardly 
apply.    The  decision  seems  referrible  rather  to  the  unsettled  notion  which  the  king's 
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bench  entertained  on  the  subject  of  presuming  these  conveyances  in  a  court  of  law. 
The  decisions  cited  supra  from  2  Eisp.  and  Term  Rep.  had  not  yet  been  made.  The 
case  in  4  T.  R.  was  A.  D.  1792 ;  in  Esp.  1796.  The  latter  was  affirmed,  on  motion 
for  a  new  trial,  in  7  T.  R.  3.  Now,  In  1788,  previous  to  this  course  of  decision,  Lord 
Kenyon  had  himself  held  at  nisi  prius  that  the  courts  of  law  could  not  presume  tlie  ex- 
ecution of  a  plain  trust.    (Godfrey,  ex  dem. ,  v.  Hudson,  2  Esp.  Rep.  499,  500, 

note.)  This  was  after  the  case  cited  from  his  own  reports,  now  published,  which  was 
decided  in  1756,  and  just  before  Lord  Mansfied,  who  broached  the  course  of  decision 
which  finally  prevailed,  took  his  seat  as  chief  justice.  (See  Jdem.,  1  Kenyon's  Rep. 
385.)  On  the  same  principle,  after  long  possession  of  chattels  to  which  one  is  entitled 
as  distributee,  the  actual  distribution,  or  setting  off  the  property  to  him,  will  be  pre- 
sumed.   (Reed  v.  Price,  1  Harp.  Rep.  3.) 

Conveyances  should  not  in  general  be  so  presumed  as  to  trench  on  the  policy  of  fam- 
ily settlements ;  (Doe,  ex  dem.  Milner,  v.  Brightwen,  10  East,  583 ;)  and  yet  long  and 
important  acts  of  ownership  by  the  cestuis  que  trust,  on  which  the  rights  of  third  per- 
sons depend,  such  as  granting  leases,  mortgaging  or  selling,  will  induce  the  courts  to 
presume  such  conveyances  as  shall  support  them  at  law.  This  we  have  seen  as  to 
leases  in  Earl  Stafford's  case,  supra,  which  was  one  of  family  settlement.  (Skin.  77, 
78.)  And  there  are  other  cases,  or  at  least  dicta,  which  go  upon  or  recognize  a  like 
principle.  (See  per  Le  Blanc,  J.  in  Keene  v.  Dcardon,  8  East,  266 ;  and  per  Ld.  El  - 
don,  in  Nouaille  v.  Greenwood,  1  Turn.  29.) 

10.  It  is  upon  the  same  principle,  that  where  a  mortgage  debt  has  been  paid,  a  re- 
conveyance will  be  presumed,  tlie  mortgagee  being  considered  a  trustee  for  the  mort- 
gagor, and  bound  to  convey  in  equity ;  and  this  especially  where  the  mortgage  deed 
is  in  tlie  hands  of  the  owner  of  the  property.  And  if  it  be  uncertain  whether  payment 
was  made  on  or  after  the  day,  the  law  will  presume  it  was  at  the  day,  in  order  to  sup- 
port the  mortgagor's  title.  (Cooke  v.  Soltau,  2  Sim.  &  Stu.  154.  Emery  v.  Gray- 
cock,  6  Mad.  Rep.  54.  Bamardist.  Ch.  Rep.  93,  per  Lord  Hardwicke.  Wilson  v. 
Witherby,  Bull.  N.  P.  110.  And  see  Noel  v.  Bewley,  3  Sim.  103.)  In  New-York, 
no  such  presumption  is  necessary ;  for,  on  payment  at  any  time,  the  power  of  the  mort- 
gage is  extinguished.  (Jackson,  ex  dem.  Roosevelt,  v.  Stackhouse,  1  Cowen's  Rep. 
122.)    It  is  otherwise  in  Connecticut.    (Phelps  v.  Sage,  2  Day,  151.) 

11.  From  this  presumptive  execution  of  trusts,  the  transition  was  easy  and  natural 
to  the  presumed  specific  execution  of  contracts  between  vendor  and  vendee.  Accord- 
ingly, where  there  is  a  contract  to  sell  land,  and  the  vendee  has  entered  into  possession, 
and  paid  the  purchase  money,  this  being  also  a  case  in  which  a  court  of  chancery 
would  at  once  decree  a  specific  execution,  the  courts  of  law  have  presumed  a  convey- 
ance, and  treated  tlie  legal  title  as  in  the  vendee. 

The  leading  case  under  this  head  shews  very  long  adverse  possession  of  only  a  part 
of  the  lands  covered  by  the  agreement.  The  court  extended  this  possession,  by  con- 
struction, to  the  vacant  part,  and  allowed  the  jury  to  presume  a  grant  of  the  whole. 
The  partial  possession  had  continued  in  the  vendee  and  his  family  from  time  immemo- 
rial; and  the  presumption  was  treated  by  the  court  as  a  matter  of  course,  very  little 
comment  being  bestowed  upon  the  question.  (Jackson,  ex  dem.  Kip,  v.  Murry,  Anth. 
N.  P.  105,  107,  in  connection  with  S.  C,  7  John.  Rep.  5,  10.)     A  similar  point,  also 
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indefinite  as  to  the  time  of  possession,  appears  to  have  been  held  by  the  supreme  court 
of  the  United  States.  (Hepburn  v.  Auld,  5  Craucli,  262,  276.)  And  there  are  seve- 
ral American  cases  which  recognize  the  general  principle.  (Per  Thompson,  J.  in 
Jackson,  ex  dem.  Smith,  v.  Pierce,  2  John.  Rep.  221, 226.  Per  Sutlierland,  J.  in  Doe, 
ex  dem.  Marston,  v.  Butler,  3  Wend.  149,  132, 3.  Per  Robertson,  J.  in  Fitzhugh  t. 
Croghan,  2  J.  J.  Marsh.  436.  Richards  v.  MKie,  Harp.  Eq.  Rep.  1S4,  192.  Holt- 
zapple's  lessee  v.  Pliiliibaum,  4  Wash.  C.  C.  Rep.  356, 367.  And  see  Edwards  v.  Bib- 
ber, 1  Leigh,  183.) 

But  the  contract  must  be  fulfilled  by  a  payment,  on  the  part  of  the  vendee,  and  a 
rightful  possession,  so  that  tlie  mere  form  of  a  conveyance  shall  be  all  that  is  wanting. 
The  party  should  appear  to  be  legally  or  equitably  entitled  to  a  conveyance-  (Rich- 
ards V.  M'Kie,  Harp.  Eq.  Rep.  184, 192, 3.  Per  Sutherland,  J.  in  Doe,  ex  dem.  Marsh, 
V.  Butler,  3  Wend.  152, 3.  See  also  Den,  ex  dem.  Popino,  v.  Cook,  2  Halst.  41,  36, 
et  scq.  Per  Sutherland,  J.  in  Jackson,  ex  dem.  Erwin,  v.  Moore,  6  Cowen's  Rep.  725. 
Mundell's  lessee  v.  Clerklee,  3  Har.  &  John.  462.) 

The  time  within  which  tlie  specific  execution  of  these  agreements  to  convey  may 
be  presumed,  is  not  well  defined  by  the  cases.  Where  tenants  in  common,  under  a 
lease  in  fee,  made  a  written  agreement  with  their  landlord  in  1791,  to  release  to  him 
and  take  a  new  lease  for  their  resi)ective  portions  in  severalty,  it  appeared  tliat  in  1792 
and  1794,  new  leases  were  executed  and  followed  by  corresponding  possession;  but 
there  was  no  other  direct  or  circumstantial  evidence  of  a  rek?ase.  In  about  20  years 
after  the  date  of  the  last  lease,  the  supreme  court  held,  as  one  of  the  points  in  the 
cause,  that  a  release  should  be  presumed.  (Springstein  v.  Schemerhorn,  12  John. 
Rep.  357,  362.    And  see  per  Walworth,  C.  in  Parks  v.  Jackson,  1 1  W^end.  455.) 

12.  Another  fertile  head,  is,  in  England,  the  presumed  surrenders  of  terms  attend- 
ant up;)n  the  inheritance.  These  are  terms  which  stand  out  in  persons  who  are  trus- 
tees for  the  benefit  of  the  owner  of  the  fee,  whoever  he  may  be ;  and  if  they  stood  on 
the  ground  of  ordinary  trusts,  the  cases  might,  perhaps,  be  used  as  valuable  illustra- 
tions under  the  seventh  subdivision  of  this  note.  But  there  is  so  much  artificial  learn- 
ing, arising  upon  the  connection  of  these  trusts  with  family  settlements  and  other  ob- 
jects peculiar  to  the  English  conveyancer,  that  the  whole  becomes  nearly  useless  to  the 
American  lawyer.  The  presumption  of  surrender  is  almost  always  qualified  or  con- 
trolled by  a  reference  to  those  objects.  Our  terms  stand  out  in  gross ;  surrenders  are 
regarded  simply  as  derivative  conveyances ;  and  must  grow  out  of  tlie  same  general 
ground  of  presumption  with  any  other  sort  of  assurance.  The  American  student  will, 
therefore,  find  all  the  learning  which  he  can  desire  on  this  subject,  in  4  Kent's  Comm. 
86  to  94,  2d  ed.  Lect.  lvi.     ^'ee  the  doctrine  of  presumed  surrender,  id.  p.  90, 1, 2. 

13.  A  question  of  great  importance  to  the  American  lawyer,  was  mooted  in  Doe, 
dem.  Beanland,  v.  Hurst,  (1 1  Price,  475,  489,  to  492.)  It  was  no  less  than  whetlier 
a  deed  respecting  lands  can  be  presumed  in  a  registering  county.  The  English  act 
(see  id.  p.  492,)  for  registering  deeds  and  conveyances  in  the  west  riding  of  Yorkshire, 
on  wliich  act  the  question  arose,  declares  that  they  shall  be  recorded,  in  order  to  pro- 
tect the  grantee  against  subsequent  bona  fide  sales  and  mortgages.  In  a  word,  it  is 
nearly  the  same  as  our  general  registry  acts  in  the  United  States.  In  that  case,  a 
grant  of  coal  in  the  West  riding  of  Yorkshire,  was  sought  to  be  presumed  from  cir- 
cumstances.   This  was  resisted  on  the  ground  that  the  registry  alone  should  speak ; 
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and  there  was  no  registry.  The  omission  was  relied  on  as  effectually  repelling  all  pre- 
sumption in  the  case.  The  point  does  not  appear  to  have  been  decided.  But  the 
question  at  the  trial  was  left  to  the  jury  by  Bailey,  J.,  and  on  tlie  argument  at  bar, 
Rex  V.  Long  Buckby,  (7  East,  45,)  was  cited,  and  appears  to  be  conclusive,  that  such 
a  case  presents  as  fair  a  subject  oC  presumption  as  any  other.  In  the  latter  case  ati  in- 
denture of  apprenticeship  had  been  lost,  and  was  to  be  proved  by  parol ;  but  there  was 
no  evidence  that  it  had  ever  been  stamped ;  and  no  registry  of  that  fact  at  the  stamp 
office,  where  it  must  have  appeared,  if  there  had  been  no  irregularity.  But  after  near- 
ly 20  years,  during  which  the  indentures  had  been  acted  upon  as  valid,  tlie  court  held 
that  the  evidence  of  non-registry  was  not  sufficient,  per  se,  to  repel  tlie  presumption, 
but  they  would  rather  suppose  that  the  paper  had  been  stamped,  and  that  the  proper 
office  had  omitted  the  registry  by  mistake. 

Now  this  was  a  case  where,  without  a  stamp,  the  indentures  would  have  been  a  nul- 
lity to  all  intents ;  and  where,  in  the  regular  course  of  tilings,  there  must  have  been  a 
registry.  It  was  surely  much  stronger  against  the  presumption  than  the  omission  lo 
register  a  deed  of  conveyance.  The  latter  are  valid  as  against  the  party  without  re- 
^stry ;  and  the  grantee  being  in  possession,  they  would  be  valid  against  all  the  world, 
purchasers  and  mortgagees  included.  (Grouverneur  v.  Lynch,  3  Paige,  300,  301,  and 
the  cases  there  cited.)  Neither  are  the  registering  acts  imperative,  nor  is  there,  in 
case  of  a  deed,  any  great  danger  in  omitting  to  register.  It  is  entirely  optional  with 
the  party ;  and  if  purchasers  or  mortgagees  are  uninjured  by  lack  of  constructive  no- 
tice, none  others  can  complain.  Where  notice  alone  is  the  object,  it  is  given  by  a 
change  of  possession  to  the  grantee;  and  an  absolute  deed  may  ordinarily  be  withheld 
from  the  record,  without  any  danger.  Indeed,  this  is  often  so  in  practice.  And  it  fol- 
lows that  there  is  nothing  in  the  omission  to  register,  necessarily  inconsistent  witli  the 
common  presumption  which  involves  the  previous  existence  and  loss,  and  may  equally 
weU  include  the  non-registry. 


NOTE  3ia— p.  162. 


See  also  Wolley  v.  Brownhill,  M'Clel.  317.  So  15  years  possession  of  a  benefice 
was  held  presumptive  evidence  that  the  incumbent  was  regularly  inducted,  and  had 
read  the  39  articles.    (Chapman  v.  Beard,  3  Anst.  942.) 


NOTE  313— p.  163. 
See  also  2  P.  Wms.  573.    1  Eq.  Cas.  Abr.  367, 368. 


NOTE  314— p.  163. 


The  cases  on  lights  and  ways,  are  mixed  in  the  text    The  following  is  a  summary 
of  the  cases  on  lights.    They  relate  mainly  to  the  enjoyment  of  open,  unobstructed. 
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windows  overlooking  another's  land.  This  right  is  often  purchased ;  but  though  it 
originate  in  temporary  permission  of  the  adjoining  owner,  or  mere  usurpation  of  the 
party  claiming  the  right,  yet  an  enjoyment  for  20  years  affords  presumptive  evidence 
of  an  agreement,  licence  or  grant;  (Lewis  v.  Price,  2  Williams'  Saund.  175  a,  175  b, 
note  (2);  1  Vin.  Suppl.  162,  S.  C,  Esp.  N.  P.  636,  S.  C,  2  Esp.  N.  P.,  Gould  & 
Banks'  ed.  of  1911,  268;  Dougal  v.  Wilson,  2  Williams'  Saund.  175,  b.,  note  (2); 
Darwin  v.  Upton,  2  Williams'^ Saund.  175,  b.,  c.  and  d. ;  Moore  v,  Rawson,  3  Bamw. 
&  Cressw.  332,  335,  et  seq. ;  Penwarden  v.  Ching,  1  Mood.  Sl  Malk.  400 ;)  and  this 
though  the  messuage  requiring  the  light  be  erected  somewhat  within  the  boundary  of 
the  owner's  premises ;  but  so  near  that  the  light  is  sensibly  diminished  by  a  subse- 
quent obstruction.  (Cross  v.  Lewis,  2  Barnw.  &  Cressw.  686.)  Nor  can  the  infer- 
ence be  rebutted  by  evidence  that  the  right  claimed  had  no  existence  previous  to  the 
commencement  of  the  20  years.  (Darwin  v.  Upton,  2  Williams'  Saund.  175,  b.,  c.  and 
d.)  But  it  may,  by  the  reversioner  shewing  tliat  the  acquiescence  was  by  his  lessee  ; 
for  this  could  not  be  prevented  by  the  reversioiier,  unless  his  knowledge  be  shewn,  so 
that  he  could  interfere ;  and  though  it  may  conclude  the  lessee,  who  is  not  inoomr 
moded,  and  would  not  naturally  give  notice  to  his  landlord,  it  ought  not  to  bind  the 
latter.  (Daniel  v.  North,  11  East,  372;  and  see  also  Cross  v.  Lewis,  2  Barnw.  & 
Cressw.  68G.)  So  tliat  the  adjoining  proprietor  was  an  infant,  or  under  coverture,  or 
other  personal  incapacity  to  grant,  when  the  user  began.  So  that  he  was  absent  from 
the  kingdom ;  and  therefore,  ignorant  of  that  fact,  and  incapable  of  resisting,  or  that 
the  party  alleged  to  have  authorized  the  easement,  had  only  a  particular  interest,  as  a 
life  estate ;  and  could  not  bind  tlie  reversioner.  (Barker  v.  Richardson,  4  Barnw.  & 
Alders.  579.)  So  a  particular  local  usage  or  bye-law ;  as  in  London^  authorizing  the 
stopping  of  adjoining  lights  at  any  distance  of  time.  (Wynstanley  v.  Lee,  2  Swanst 
333.  But  see  Bland  v.  Mosely,  cited  in  Alfred's  case,  9  Rep.  58.)  So  nonuser  or 
abandonment  wDl  occasion  tlie  loss  of  the  easement  claimed,  nor  is  20  years  necessary 
for  this.  Thus,  pulling  down  a  wall  of  ancient  lights  and  substituting  a  plain  wall,  is 
enough,  unless  some  cotemporary  act  be  done,  to  show  an  intention  of  resuming  the 
former  right.  (Moore  v.  Rawson,  3  Barnw.  &  Cressw.  332.)  The  presumption  in 
such  cases  is,  that  the  right  has  been  relinquished  as  needless,  or  released  for  a  valua- 
ble consideration.     (Lawrence  v.  Obee,  3  Campb.  514.     See  also  12  Ves.  265.) 

The  right  to  enjoy  light,  is  not  absolute  and  unqualified  in  degree ;  but  is  limited  by 
the  extent  and  manner  of  usage ;  so  that  one  cannot  demand  more  room  for  his  win- 
dows, or  an  increase  of  light ;  and  if  he  enlarge  his  window,  this  will  not  protect  him 
from  its  being  partially  covered  by  the  adjoining  building,  provided  the  ancient  quan- 
tity of  light  yet  remain  to  him.  (Chandler  v.  Thompson,  3  Campb.  80.  See  also 
per  Wilraot,  C.  J.  in  Dougal  v.  Wilson,  2  Williams'  Saund.  175,  b.,  note  (2).)  And 
80  where  the  house  lighted  was  a  malt  house,  but  was  changed  into  a  parish  work 
house,  requiring,  and  at  first  having,  more  light  than  the  malt  house ;  a  fence  built  so 
as  to  reduce  the  light  lo  its  former  quantity,  was  held  not  actionable,  though  it  dimin- 
ished the  necessary  light  of  the  work  house.  (Marsden  v.  Goble,  1  Campb.  320.)  A 
new  trial  was  granted ;  but  not  on  this  point  And  see  Bealey  v.  Shaw,  6  East,  208, 
S.  P.,  as  to  diverting  water  from  a  mill ;  and  Ballard  v.  Dyson,  1  Taunt.  279,  that  a 
way  is  limited  by  user  to  the  kind  of  carnage  or  passage,  whether  by  cattle,  carts,  &c. ; 
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Jackaon  v.  Stacey,  1  Holt's  N.  P.  Rep.  S.  P.  As  to  raising  a  mill  dam  claimed  to  a 
certain  height  by  user  for  20  years,  so  as  to  flow  land  al)ove,  beyond  the  user,  see 
Stiles  V.  Hooker,  7  Cowen's  Rep.  266 ;  and  other  cases  to  this  and  the  like  effect,  post, 
notes  315,  317. 


NOTE  315— p.  163. 


The  presumptions  which  respect  both  public  and  private  ways,  as  presented  upon 
English  authority,  are  very  fully  collected,  post,  vol.  2,  195,  ct  seq. ;  and  for  want  of  a 
proper  head  here,  we  shall  reserve  the  American  authorities  as  to  the  former  for  that 
place ;  inserting  now  tliose  only  which  relate  to  private  ways,^with  tlie  English  cases 
on  the  same  subject  reported  since  our  author  wrote ;  and  perhaps  some  others  not 
cited  by  him. 

In  a  recent  Massachusetts  case,  a  way  was  prescribed  for  in  pleading,  as  appurte- 
nant to  a  wood  lot ;  and  the  prescription  was  maintained  by  proof  of  40  years  user ; 
and  held  that  the  way  would  pass  as  appurtenant  to  the  lot,  by  a  conveyance,  neither 
mentioning  the  way  nor  containing  the  usual  words  "  privileges  and  appurtenances." 
(Kent  V.  Waite,  10  Pick.  138.) 

Twenty  years  peaceable  enjoyment  or  possession  of  a  private  way,  confers  a  pre- 
sumptive title.  (Per  Lord  Mansfield,  C.  J.  in  Folkes  v.  Chad,  3  Doug.  343.)  The 
inference  from  such  a  long  user  is,  that  the  right  passed  to  tlie  person  using  it,  by  a 
regular  grant  (Livett  v.  Wilson,  3  Bing,  115 ;  10  Moore,  409,  S.  C.  Per  Abbott, 
C.  J.  in  Doe,  dem.  Putland,  v.  Hilder,  2  Barnw.  &  Aid.  791.  Wright  v.  Freeman,  5 
Har.  &  John.  497.  Hill  v.  Crosby,  2  Pick.  466.  Commonwealtli  v.  Low,  3  Pick- 
408.  Per  Wilde,  J.  in  Coolidge  v.  Learned,  8  Pick.  509.)  And  evidence  of  tlie  use 
of  a  way  for  a  sufficient  length  of  time,  e.  g.  40  years  and  upwards,  by  the  owners  of 
a  farm,  and  any  other  persons  having  an  occasion  to  use  the  way,  will  sustain  the  al- 
legation of  a  prescriptive  right  in  the  owners  of  the  farm,  notwithstanding  it  shows  a 
right  by  custom  in  other  persons.     (Kent  v.  Waite,  10  Pick.  138.) 

A  town  may,  by  user,  like  an  individual,  acquire  a  private  way  for  itself,  under  pe- 
culiar circumstances ;  though  not  for  the  public  at  large.  (M'Clure  v.  Hill,  2  Rep. 
Const  Ct  423, 4,  per  Cheves,  J.) 

Evidence  to  rebut  the  inference  of  a  grant,  sought  to  be  raised,  is,  of  course,  admis- 
sible. It  may  be  shown  that  the  usage  suffered  interruption ;  (Hartwright  v.  Bad- 
ham,  1 1  Price,  383, 394,  397 ;  Sargent  v.  Ballard,  9  Pick.  251 ;)  or  was  allowed  by  the 
inere  neglect,  permission  or  indulgence  of  the  owner ;  (per  Richards,  Ch.  B.  in  Hart- 
wright V.  Badham,  1 1  Price,  397 ;)  or  had  formed  tlie  subject  of  perpetual  contest ; 
(Livett  V.  Wilson,  ut  supra ;)  or  it  may  be  accounted  for  on  the  ground  of  leave,  favor, 
or  otherwise,  than  as  a  claim  or  assertion  of  right.  (Per  Le  Blanc,  J.  in  Campbell  v. 
Wilson,  3  East,  294, 302.  Lawton  v.  Rivers,  2  M'Cord,  445.  Hill  v.  Crosby,  2  Pick. 
466.  Sdrgent  v.  Ballard,  ut  supra.)  So  it  may  be  shown  that  the  party  was  merely  allow- 
ed to  pass  like  otlier  neighbors,  without  being  confined  to  any  particular  track.  (Turn- 
bull  V.  Rivers,  3  M'Cord,  131.  Lawton  v.  Rivers,  2  id.  455,  451.)  So  the  obstruc- 
tion of  the  way,  for  only  one  year  of  the  time,  will  defeat  it  (Cuthbert  v.  Lawton,  8 
M'Cord,  191.)     So  it  may  be  shown  that  the  way  began  short  of  20  years  before  the 
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trespass  (the  act  of  user)  coraplained  of;  (S trout  v.  Berry,  7  Mass.  Rep.  885 ;)  or 
short  of  20  years  before  the  action  commenced.  (Gayetty  v.  Bethune,  14  Mass.  Rep. 
49,  53.)  So  that  the  identity  of  the  way  is  not  fixed ;  but  that  the  user  has  been 
fluctuating  and  ambulatory ;  changing  with  fields  and  fences ;  (Alban  v.  Brownsall, 
Yclv.  163 ;  Jones  v.  Percival,  5  Pick.  485 ;  Lawton  v.  Rivers,  2  M'Cord,  445,  451 ; 
Turnbull  v.  Rivers,  ut  supra ;)  or  has  been  intei;rupted  at  any  time  within  the  twenty 
years ;  (Odiorne  v.  Wade,  5  Pick.  421 ;)  as  where  the  owner  of  tlie  soil  ploughed  up 
the  way,  declaring  that  there  was  none,  though  the  claimant  of  the  way  was  not  pres- 
ent. (Barker  v.  Clark,  4  N.  H.  Rep.  380.)  So  where  he  has  not  used  the  way  for  a 
long  time.  (Comstock  v.  Van  Dusen,  5  Pick.  163.)  The  right  of  way  should  have 
been  exercised  with  the  owner's  knowledge,  or  he  cannot  be  affected.  (Sargent  v. 
Ballard,  ut  supra.)  The  public  use  of  a  way  for  several  years,  for  all  purposes  except 
carrying  coals,  is  either  a  limited  dedication,  or  no  dedication  at  all ;  and  if  none,  it  is 
at  most  a  licence  revocable ;  and  so  it  would  be  trespass  to  carry  coals  along  the  way, 
after  notice  from  the  owner  of  tlie  soil  not  to  do  so.  (Marquis  of  Stafford  v.  Coyney, 
7  Barnw.  &  Cress,  257.)  An  agreement  for  a  way  by  parol  is  a  mere  licence,  revoca- 
ble at  the  pleasure  of  the  grantor.  (Wright  v.  Freemen,  5  Har.  &  John.  467, 478.) 
A  right  of  way  can  be  only  by  prescription  or  grant  at  the  common  law.  (id.)  The 
use,  by  a  man,  of  a  way  to  his  land  for  less  than  20  years ;  when  his  land  is  confis- 
cated and  granted  to  another,  who  continues  the  use  till  both  make  out  the  time ;  will 
not  warrant  the  inference,  because  of  the  interruption  by  the  confiscation.  Though  it 
would  be  otherwise  if  the  20  years  were  made  out  by  tlie  successive  enjoyment  of  an- 
cestor and  heir,  vendor  and  vendee,  &c.     (Sargent  v.  Ballard,  ut  supra.) 

Non-user  for  a  long  time  (probably  20  years)  affords  a  presumption  that  a  right  of 
way  has  been  released  or  surrendered.  (Per  Abbott,  C.  J.  in  Doe,  ex  dem.  Putland, 
V.  Hilder,  2  Barnw.  &  Aid.  791 ;  and  per  Littledale,  J.  in  Moore  v.  Rawson,  3  Barnw. 
&  Cress.  339.  Per  Lord  Erskine,  C.  in  Hillary  v.  Waller,  12  Ves.  265.  Wright  v. 
Freeman,  5  Har.  &  John.  467,  477.  Hoffman  v.  Savage,  15  Mass.  Rep.  130,  132, 
per  Cur.)  Indeed,  this  point  was  directly  adjudged  in  Marybnd  in  1823.  (Wright  v. 
Freeman,  5  Har.  &  John.  467,  476,  7.)  But  not,  if  the  non-user  be  short  of  20  years. 
(Emerson  v.  Wiley,  tO  Pick.  310.)  Nor,  if  reserved  or  granted  expressly,  and  so  not 
dependant  on  user,  would  a  non-user  of  20  years  work  a  loss  of  the  way.  (White  v. 
Crawford,  10  Mass.  Rep.  182.  But  see  Wright  v.  Freeman,  supra,  contra.)  So 
where  a  way  had  existed  from  1769  to  1800;  but  after  that,  for  more  than  twenty 
years,  had  not  been  used  much,  and  been  obstructed  three  or  four  times  in  different 
years,  and  some  wide  deviations  made  from  its  original  course ;  yet  held  that  it  was 
not  destroyed,  as  it  had  before  been  perfected  by  20  years  possession.  (Cuthbert  t. 
Lawton,  3  M'Cord,  194.)  Nor  will  the  exclusive  use  and  occupancy  of  tlie  land  by 
the  owners,  for  agricultural  purposes,  destroy  the  claim ;  for  this  may  not  be  incon- 
sistent with  the  right  of  way.  If  the  latter  be  entirely  interrupted  for  20  yeare,  that 
will  work  a  bar.  (Wright  v.  Freeman,  5  Har.  &  John.  467,  475, 6.)  An  agreement 
by  parol  to  discontinue  an  old  way  is  but  a  licence,  and  may  be  revoked,    (id.) 

If  there  be  a  written  grant,  and  this  appear  on  the  trial,  it  must  be  produced,  or 
otherwise  proved,  though  the  user  have  been  more  than  20  years ;  for  perhaps  the 
grant  may  show  a  qualification  of  the  proposed  way.  (Boynton  v.  Rees,  8  Pick. 
329,  333.) 
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NOTE  316— p.  163. 

So  the  lapse  of  time  in  order  to  form  a  presumptive  bar  of  an  action  to  try  the  right 
of  advowson  must  be  very  great;  and,  in  general,  strengthened  by  other  circumstan- 
ces. (St  1  Mar.  Sess.  2,  c.  5.  3  Bl.  Comm.  251.  Bedle  v.  Beard,  12  Rep.  4.  Pow- 
el  V.  Millbanke,  Cowp.  103,  note.  Gibson  v.  Clark,  1  Jac.  &  Walk.  159,  162.  6  Ves. 
673.    Per  Eyre,  C.  B.,  1  Jac.  &  Walk.  161.    Per  Ld.  Eldon,  8  Ves.  130,  note.) 


NOTE  317—p.  163. 


Beside  the  several  easements  enumerated  by  our  author,  there  are  various  others 
acknowledged  by  the  law ;  and  wliich  look,  for  the  evidence  of  their  existence,  to  the 
like  ground  of  presumption. 

1.  Thus  we  have  seen,  ante,  note  311,  pi.  2,  p.  257,  that  j*  right  of  fishery  in  the 
land  of  another  may  arise  from  user. 

2.  Again;  where  the  acknowledged  proprietors  of  a  fishery,  and  their  lessees,  had, 
for  above  20  years,  publicly  landed  their  nets  on  land  belonging  to  another,  and  had, 
at  various  times,  repaired  and  improved  the  landing  place ;  it  was  held  that  the  juiy 
might  presume  a  grant  of  the  right  so  exercised,  though  tliere  was  no  direct  evidence 
in  the  case,  to  shew  that  the  owner  of  the  land  knew  of  the  encroachment.    (Gray  v. 
Bond,  2  Brod.  &  Bing.  667.    Hart  v.  Chalker,  5Conn.  Rep.  311,  S.P.)   But,  to  war- 
rant this  presumption,  the  right  must  be  exercised  by  certain  known  persons,  who  can 
be  clearly  designated  as  taking  the  presumptive  grant,  and  who  have  exercised  it  not 
only  without  interruption,  but  exclusively  of  tlie  owner ;  and  also  accompanied  such 
exercise  with  a  claim  of  title.  Otherwise,  and  especially  where  there  is  a  general  usage 
of  tlie  country  for  every  person  so  to  occupy  this  and  tlie  like  places,  the  use  would 
more  naturally  be  referrible  to  some  other  cause  than  a  grant.    The  place  occupied 
must  also,  like  a  way,  be  definite  in  its  limits.    Nor  is  it  any  aid  to  the  claim,  tliat  the 
town  authorities  have  laid  it  ofi*;  for  tliey,  as  such,  have  no  autliority  in  the  matter. 
These  thiings  were  held  of  a  landing  ground  for  lumber  on  Eastern  River,  whic^  had 
been  occupied  for  more  Uian  20  years  by  the'inhabitants  of  Pittston,  being  accessible  to 
them  through  an  ancient  path  or  cartway.    (Betbura  v.  Turner,  1  Greenl.  111.)    Yet 
there  is  no  doubt  that  the  right  to  a  public  or  private  landing  place  may  be  sustained, 
by  plain  evidence  of  ancient,  definite  and  exclusive  usage,   (id.    Coolidge  v.  Learned, 
8  Pick.  504,  509.)     Under  what  qualifications  such  evidence  is  to  be  received  by  )us, 
was  practically  and  very  sensibly  shown  by  Mellen,  C.  J.  in  Bethum  v.  Turner,  (1 
GreenL  115;)  and  they  are  applicable   to  more  than  one  description  of  easement. 
"  Generally  speaking,  the  cases  in  the  books  relating  to  this  subject,  cannot  be  safely 
applied  to  lands  a  great  portion  of  which  has  never  been  improved ;  where  the  pro- 
prietors reside  at  a  distance ;  where  settlements  are  made  on  small  portions  of  large 
tots,  witliout  the  knowledge  of  the  owners,  or  any  claim  of  title  on  the  part  of  the  set- 
tler; or  where  the  usages  of  the  country  are  such  as  to  collect  people  near  the  margin 
of  the  river,  for  the  more  easy  transportation  or  more  ready  sale  of  their  lumber,  and 
Vw:cre  the  persons  thus  resorting  have  no  intention  to  appropriate  the  banks  of  the  riv- 
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er  to  any  otlier  than  a  temporary  use,  on  account  of  the  facilitieB  thus  furmshed.  In 
England,  where  the  decisions  alluded  to  were  made,  the  lands  generally  are  under  im- 
provement, under  tlie  inspection  of  some  landlord  or  his  agent,  where  any  encroach- 
ment on  the  land,  or  unproper  appropriation  of  it,  must  be  known."  And  see  the  re- 
marks of  Duncan,  J.  on  a  kindred  subject,  in  Wilson  v.  Stoner,  (9  Serg.  &  Rawle,  43,) 
given  also  ante,  note  311,  pi.  7,  p.  366. 

3.  Rights  to  open  and,  work  mines ;  to  dig  clay  or  soil ;  or  to  cut  and  carry  away 
timber  on  the  land  of  another ;  so,  in  the  lord  of  a  manor  to  make  occasional  ap- 
provements without  the  consent  of  the  commoners,  have  been  sustained  upon  the 
same  principle  of  long  and  exclusive  user.  A  grant  or  reservation  may  be  presumed, 
accordingly  as  the  circumstances  point  to  either ;  simple  adverse  user»in  the  land  of 
another,  inferring  a  grant ;  but  if  such  user  be  continued  by  a  former  owner  of  the 
land,  after  having  conveyed  to  another,  then  a  reservation.  (Stanley  v.  White,  14 
East,  332,  336,  337,  342.  Folkard  v.  Hemmeti,  5  T.  R.  417,  note  (a).  Bateson  v. 
Green,  5  T.  R.  411.)  Upon  ground  somewhat  similar,  the  court  of  errors  presumed 
that  the  conveyance  from  a  former  owner  had  excepted  a  drain  of  10  feet  wide  for  a 
collect.  (Bergen  v.  Bennett,  1  Cain.  Cas,  Err.  1,  2, 18,19.)  And  the  presumption  of 
a  release  or  other  discharge  of  these  and  the  like  rights  (even  though  created  by  a 
written  grant  shewn  in  evidence  directly)  will  be  generated  by  long  neglect  or  disuse. 
(Said  of  a  right  to  cut  timber  and  graze,  per  Kent,  C.  in  Ten  Broeck  v.  Livingston, 
1  John.  Ch.  Rep.  362.) 

4.  Much  the  most  important  and  difficult  class  of  presumptive  easements  have 
grown  out  of  the  conflicting  use  of  running  water.  This,  presented  in  the  form  of 
brooks,  creeks  and  rivers,  is  appropriated  in  a  great  variety  of  ways  to  domestic,  agri- 
cultural and  manufacturing  purposes.  A  single  and  inconsiderable  stream,  perhaps, 
ranges  through  many  leagues,  touching  or  intersecting  the  lands  of  fifty  or  a  hundred 
successive  proprietors,  affording  to  many  of  these,  falls  of  water,  and  other  facilities  for 
manufacturing  establishments.  At  this  point  the  law  declares  that  the  natural  purity 
and  course  and  flow  of  the  stream  shall  not  be  so  changed  or  modified  by  the  act  of 
one,  as  to  injure  any  other  proprietor,  or  impair  his  natural  advantages.  The  com- 
mon wants  of  all  must  be  subserved,  and  an  advantage  given  to  no  one  at  tlie  expense 
of  any  other.  The  civil  law  is  not  more  strict  than  our  own  in  this  respect  "  One 
cannot  do  any  thing  to  make  the  current  of  the  water  slower  or  more  rapid,  should 
this  change  be  any  way  prejudicial  to  particular  persons."  Again,  "  although  one 
may  divert  the  water  of  a  brook  or  of  a  river,  to  water  his  meadows  or  otlier  groimds, 
or  for  mills  and  otlier  uses ;  yet  every  one  ought  to  use  this  liberty  so  as  not  to  do  any 
prejudice  to  neighbors  who  should  have  a  like  want  and  an  equal  right"  (Dom. 
Supp.  B.  1,  tit  8,  §  2,  art.  11.  3  Kent's  Comm.  2  ed.,  441.)  Even  the  strict  doctrine 
of  Pothier,  cited  at  the  last  page,  and  slightly  qualified  by  the  learned  commentator, 
would  yet  seem  to  be  literally  supported  by  the  two  cases  of  Williams  v.  Moriand, 
and  Thompson  v.  Crooker,  hereinafter  cited.  The  language  of  the  common  law  is 
equally  pointed :  "  Every  man  has  a  right  to  have  the  advantage  of  a  flow  of  water  in 
his  own  land,  without  diminution  or  alteration."  (Per  Lord  Ellenborough,  in  Bealy 
v*S^aw,  6  East,  214.)  "The  old  course  of  the  flood  stream  being  along  certain 
lands,  it  is  not  competent  for  the  proprietors  of  those  lands  to  obstruct  that  old  course, 
by  a  sort  of  new  water  way,  to  the  prejudice  of  the  proprietor  on  the  other  side.'* 
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(Per  Lord  Chancellor  in  Menzies  v.  Breadalbane,  3  Bligh,  N.  S.  41S.)  And  such  is 
the  law  of  Scotland,  (id.)  "  A  stream  of  water  is,  at  first,  the  property  of  each  per- 
son through  whose  land  it  flows."  (Per  Holroyd,  J.  in  Cross  v.  Lewis,  2  Barn.  & 
Cress.  686,  690.)  "  Every  proprietor  has  an  equal  ri^t  to  use  the  water  which  flows 
in  the  stream ;  and,  consequently,  no  proprietor  can  have  the  right  to  use  the  water 
to  the  prejudice  of  any  other  proprietor.  Without  the  consent  of  the  other  proprie- 
tors, who  may  be  affected  by  his  operations,  no  proprietor  can  either  diminish  the 
quantity  of  water,  which  would  otherwise  descend  to  the  proprietors  below,  or  throw 
the  water  back  upon  the  proprietors  above."  (Per  Sir  J.  Leach,  Vice  Ch.  in  Wright 
V.  Howard,  1  Sim.  &  Stu.  203,  in  giving  judgment  on  the  very  point  thus  stated.) 
"  Every  proprietor  has  a  right  to  the  use  of  the  water  flowing  in  its  natural  current,  with- 
out diminution  or  obstruction.  No  proprietor  has  a  right  to  use  the  water  to  the 
prejudice  of  another.  It  is  wholly  immaterial  whether  the  party  be  a  proprietor  above 
or  below,  in  tlie  course  of  the  river ;  the  right  being  common  to  all  the  proprietors  on 
the  river,  no  one  has  a  right  to  diminish  the  quantity  which  will,  according  to  the  un,U 
ural  current,  flow  to  a.  proprietor  below,  or  to  throw  ii  back  upon  the  proprietor  above. 
The  true  test  of  the  principle  and  extent  of  the  use  is,  whether  it  is  to  the  injury  of 
the  other  proprietors  or  not."  (Per  Story,  J.  in  Tyler  v.  Wilkinson,  (182T,)  4  Mason, 
400,  401,  declaring  tliese  positions  to  be  supported  by  a  very  strong  and  controlling 
current  of  authority.)  Again ;  "  mere  priority  of  appropriation  of  running  water,  con- 
fers no  exclusive  use."  (id.  401.)  In  a  late  case  (1832,)  in  the  K.  B.  the  defendants, 
proprietors  above,  having  appropriated  most  of  the  water  of  a  small  stream  to  the  use 
of  their  factory,  the  plaintiff",  a  proprietor  below,  afterwards  requiring  for  his  own  use 
the  water  thus  diverted,  for  some  works  of  his  erected  subsequent  to  the  defendant's 
works,  brought  his  action,  shewing  that  the  previous  appropriation  of  the  water 
above,  impaired  the  use  of  liis  works  now  newly  set  up  below ;  a  full  and  adequate 
supply  of  water  not  being  aflforded.  A  verdict  being  given  for  tlie  defendants,  by  the 
direction  of  the  judge,  on  the  authority  of  what  was  said  by  some  of  the  judges  in  Wil- 
liams V.  Morland,  supra,  upon  a  motion  for  a  new  trial,  the  English  cases  and  dicta 
were  fully  gone  into  on  the  argument ;  and  the  court  took  time  for  advisement  They 
finally  granted  a  new  trial,  afler  reading,  as  their  own  opinion,  that  of  Leach,  V.  C. 
above  stated ;  and  added :  "  We  all  agree  in  the  judgment  thus  delivered ;  and  upon 
the  authority  of  that  decision,  and  the  reasoning  of  the  learned  judge,  we  are  of  opin- 
ion that  the  defendants  did  not  acquire  a  right  by  their  appropriation,  against  the  use 
which  the  plaintiff  aflerwards  sought  to  make  of  the  water."  (Mason  v.  Hill  and 
others,  3  Barnw.  &  Adolph.  304.)  The  same  point  was  solemnly  decided  by  the  su- 
preme court  of  New-Hampshire,  two  years  before,  (1830,)  saying :  "  Every  man  has 
a  right  to  the  use  of  the  water  flowing  in  a  stream  through  his  own  land ;  and  if  any 
one  divert  the  water  from  its  natural  channel,  or  throw  it  back,  so  as  to  deprive  him 
of  the  use  of  it,  the  law  will  give  him  redress."  (Oilman  v.  Tilton,  5  N,  H.  Rep.  231. 
King  V.  Tiffany,  9  Conn.  Rep.  152,  S.  P.)  The  supreme  court  of  New-York  have 
recently  placed  this  doctrine  on  the  plainest  and  strongest  ground.  The  defendant 
having,  on  his  side  of  the  stream,  a  large  surplus  of  water  for  his  mills,  the  plaintiff, 
who  had  not  enough,  claimed  the  right  to  divert  a  portion,  but  no  more  than  was  ne* 
oessary,  to  his  mill  on  the  other  side,  leaving  still  sufficient  for  tlie  defendant,  with  a 
Vol.  !.•  48 
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tight  dam  and  prudent  use  of  the  remaining  water.  For  this  purpose,  the  plaintiff 
erected  a  dam,  above  the  defendant's  mills.  The  defendant  tore  away  the  dam ;  and 
ibr  that  the  action  was  brought.  The  court  held  that  the  action  was  not  sustainable. 
They  say,  *'  the  defendant  was  entitled  to  all  the  natural  advantages  which  the  place 
he  occupied  afforded  him.  We  cannot  take  from  one  party  a  right  for  the  sake  of  the 
convenience  of  another.  A  person  through  whose  farm  a  stream  naturally  flows,  is  en- 
titled to  have  the  whole  pass  through  it,  though  he  may  not  require  the  whole,  or  any 
part  of  it,  for  the  use  of  machinery.  Upon  any  other  principle,  this  right  to  the 
stream,  which  is  as  perfect  and  indefeasible  as  the  right  to  the  soil,  would  always  depend 
upon  the  use,  and  a  party  who  did  not  occupy  the  whole  for  special  purposes,  would 
be  exposed  to  have  the  same  diverted  by  his  neighbor  above  him,  without  remedy.'' 
(Crocker  v.  Bragg,  10  Wend.  260 ;  and  per  Nelson,  J.  who  delivered  the  opinion  of 
the  court,  264,  6.)  Many  other  cases  are  directly  or  remotefy  to  the  same  effect. 
(King  V.  Tiffany,  9  Conn.  Rep.  162.  Weld  v.  Hornby,  7  East,  195.  Per  Hale,  J.  in 
Cox  V.  Mathews,  1  Ventr.  237.  Prescott  v.  Phillips,  cited  arg.  in  Bealey  v.  Shaw,  6 
East,  213 ;  2  Ev.  Potli.  136,  S.  C.  Beissell  v.  ShoU,  4  Dall.  211.  Colbum  v.  Rich- 
ards, 13  Mass.  Rep.  420.  Cook  v.  Hull,  3  Pick.  269.  Brown  v.  Best,  1  Wils.  174: 
Gardner  v.  Newburgh,  2  John.  Ch.  Rep,  162,  4;  where  the  ancient  authorities  arc 
cited  by  Kent,  C.  Belknap  v.  Belknap,  id.  463.  Merritt  v.  Parker,  1  Coxe's  Rep, 
460,  466.  Coalter  v.  Hunter,  4  Rand.  58.  Hammond  v.  Fuller,  1  Paige,  197. 
Hutchinson  v.  Coleman,  5  Halst.  74,  78  to  81,  per  Ford  and  Drake,  Js.  Campbell  v. 
Smith,  3  Halst  139,  149.  Barron  v.  Baltimore,  1  Am.  Jurist,  203.  3  Kent's  Comm. 
439,  2  ed.  id.  446,  7.  SJmry  v.  Piggott,  3  Bubtr.  339,  per  WhiUock,  J.  Bent  v. 
Wheeler,  3  Dane's  Abr.  16.  Reid  v.  Gifford,  Hopk.  416.  Anthony  v.  Lapham,  5 
Pick.  175.  Sackrider  v.  Beers,  10  John.  241.  Williams  v.  Gale,  3  Har.  &  John.  231. 
Howell  V.  M*Coy,  3  Rawle,  256.  Jennings  v.  Sherwood,  8  Conn.  Rep.  122.  Sum- 
ner V.  Tileston,  7  Pick.  198.  Wilson  v.  Myers,  4  Hawks,  73.  Gavit's  adm'rs  v. 
Chambers,  3  Hamm.  Rep.  495.) 

The  reader's  attention  should  be  more  particularly  turned  to  the  late  case  of  King 
V.  Tiffany,  cited  supra,  from  9  Conn.  Rep.  162,  where  the  leading  opinion,  per  Wil- 
liams, J.  (163  to  170)  ably  sustains  and  clearly  expresses  the  above  doctrines.  The 
defendant  raised  his  dam  below ;  at  first  it  did  not  affect  the  plaintiff's  wheel  above ; 
but  the  latter  having  occasion  to  lower  his  wheel,  the  back  water  from  below  then 
clogged  it    Held,  tiiat  an  action  lay. 

Such,  prima  facie,  are  the  rights  of  riparian  owners ;  and  we  have  been  thus  par- 
ticular, because  it  is  not  to  be  disguised  that  the  doctrines  of  exclusive  right  founded  on 
mere  priority  of  appropriation,  received,  at  one  time,  strong  countenance  from  dicta  of 
learned  judges,  if  not  by  direct  adjudication.  (Bealy  v.  Shaw,  6  East,  208,  211,  216 
to  219.  Williams  v.  Morland,  2  Bam.  &  Cress.  910.  Per  Holroyd,  J.  in  Saundere 
v.  Newman,  1  Barnw.  &  Aid.  261,  2.  Per  Kent,C.  in  Van  Bergen  v.  Van  Bergen,  3 
John.  Ch.  Rep.  283.  Hatch  v.  Dwight,  17  Mass.  Rep.  289.  Bigelow  v.  Newell,  10 
Pick.  348.)  And  in  the  anxiety  of  courts  to  maintain  the  concurrent  erection  and  use 
of  mills,  the  claim  to  the  natural  flow  seemed  to  rest  on  very  uncertain  ground.  (See 
Piatt  V.  Johnson,  15  John.  Rep.  215 ;  and  Merritt  v.  Brinkerhoff,  17  id.  306.  Paint- 
er V.  Mulligan,  3  Cain.  Rep.  307.    Martin  v.  Bigelow,  2  Aik.  184.) 
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Priori^  of  appropriation,  it  seems,  is  recognized  as  securing  au  exclusive  right  in 
mill  owners,  by  a  positive  law  of  Louisiana.  The  first  erected  mill  takes  an  adequate 
supply  of  water  from  above,  and  is  entitled  to  be  kept  dear  of  back  water  from  below, 
vpon  the  mere  circumstance  of  its  being  first  erected.  Aside  from  this  positive  provis- 
ion,  the  law  of  that  state  would  be  the  same  as  the  common  law.  (Boatner  v.  Hender- 
son, 5  Mart.  Lou.  Rep.  N.  S.  186, 18S  to  190.) 

No  doubt  that,  in  the  exercise  of  tlie  common  right,  the  water  above  and  bek>w 
must  be  more  or  less  affected,  as  by  diminution  of  quantity,  evaporation,  absorp- 
tion, retardation,  acceleration,  &c.    But  these  things  are  to  be  tolerated,  so  long  as 
they  work  no  mischief.    (Per  Story,  J.  in  Tyler  v.  Wilkinson,  ubi  supra.    Brown  v. 
Best,  1  Wib.  174.    Weston  v.  Alden,  8  Mass.  Rep.  136.     Bent  v.  Wheeler,  3  Dane's 
Abr.  16.)    The  moment  mischief  ensues  to  another,  an  action  lies;  as  if  it  injure  the 
^mnka  below ;  (Williams  v.  Morland,  3  Bamw.  &.  Cressw.  910 ;)  or  throw  back  the 
water  upon  tlie  phintiff's  wheel.  (Saunders  v.  Newman,  1  Bamw.  &  Aid.  358.)    But 
a  small,  an  iinperceptible  or  insensible  injury,  (as  it  is  variously  expressed)  -arising 
from  the  use  of  the  water,  is  said  not  to  form  the  grouiad  of  an  action ;  for  dt  nUnvnit 
non  curat  lex.    (Alder  v.  Savill,  5  Tauat.  454,  semb.    Quere,    S  Kent's  Comm.  2  ed. 
440,  1.     Per  Story,  J.  in  Tyler  v.  Wilkinson,  ubi  supra.    Palmer  v.  Mulligan,  3  Cain, 
Rep.  supra.    Piatt  v.  Johnson,  supra.    Merritt  v.  Brinkerhoff,  supra.    W^eston  v. 
Alden,  8  Mass.  Rep.  136.    Bent  v.  Wheeler,  3  Dane's  Abr.  16.    Alexander  v.  Kerr, 
per  Gibson,  Ch.  J.  2  Rawle,  88,  9.)    In  the  latter  case,  Gibson,  C.  J,  suggests  that  tlie 
distinction  lies  between  the  injury  be|ng  proximate  or  remote.    If  ^he  former,  an  ac- 
tion lies  for  any -change  in  the  state  of  the  stream ;  for  it  dii'ectly  touches -and  acts  on 
another's  property ;  but  consequences,  though  great,  if  remote  and  afiecting  the  stream 
generally,  and  perhaps  great  numbers,  are  to  be  tolerated ;  as  where  the  injur}'^  arises 
from  necessary  consumption,  evaporatbn,  or  an  irregularity  in  the  flow  by  retention, 
fie  cites  Shrunk  v.  The  President,  &.c.  of  the  Schuylkill  Navigation  Company,  (14 
Serg.  &.  Rawle,  71,  74,)  wliich  was  an  action  for  obstructing  the  passage  of  fish  by  a 
dam.    Large  rivers  are,  however,  public  property  in  Pennsylvania,  even  above  the 
flow  of  the  tide.    (See  infra.)    Yet  several  of  these  iast«ited  cases  appear  to  present 
real  substantial  injuries,  which  it  would  seem  difficult  to  get  over  within  the  modern 
£ases  before  cited.    The  injury  was  obvious  In  Piatt  v.  Johnson,  supra,  where  the  up- 
per mill  occasionally  dammed  back  the  water,  and  by  checking  the  flow,  stopped  the 
lower  mill  for  days.    The  safer  rule  would  seem  to  be,  as  laid  down  by  a  well  consid- 
ered modem  case,  that  if  the  plaintiff  sustains  the  slightest  perceptible  inconvenience, 
as  by  throwing  back  the  water  upon  his  wheel  at  high  flood  only,  though  in  a  trifling 
degree,  the  action  lies.    The  court  say,  "  We  do  not  see  how  he  can  be  refused  his 
compensation  because  his  damage  was  small ;  and  we  should  feel  at  a  loss  to  fix  the 
amount  of  injury  above  which  there  should  be  a  riglit  of  action,  and  below  it  none." 
(Thompson  v.  Crocker,  9  Pick.  59,  61.)    The  above  case  of  Shrunk  v.  The  President, 
^c.  of  the  SchuyMl  Navigation  Company,  ce.  rinly  goes  very  far  to  establish  the 
distinction  set  up  by  Gibson,  Ch.  J.,  supra,  in  Alexander  v.  Kerr.    The  same  distinc- 
tion was  much  considered,  and  greatly  qualifi   ',  in  Lady  Hamilton  v.  The  Marquis  of 
Donegal,  3  Ridgw.  Irish  P.  C:.  2&7  to  328.    The  case  passed  from  the  court  of  ex- 
chequer, where  it  was  originally  tried,  through  the  court  of  exchequer  chamber,  and 
thence  to  the  house  of  lords.    The  dislinction  finally  settled  was,  that  the  ordinary 
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means  of  catching  fiah  in  a  lower  fishery,  as  by  nets,  rods,  ficc,  though  it  diminish  the 
value  of  the  fishery  above,  shall  not  be  considered  an  injury;  but  if  by  erections  below, 
the  fish  be  prevented  from  going  up,  this  is  an  injury  for  which  an  action  lies.  See  pp. 
833,  4,  5,  where  the  lord  chancellor  states  the  rights  of  the  two  owners  very  clearly. 
The  two  conflicting  fisheries  were  on  the  river  BanUy  and  extended  through  several 
counties.  And  note  ;  this  case  may  not  directly  conflict  with  the  above  Pennsylva- 
nia cases  last  referred  to ;  for  the  river  Bann  here  in  question  is  treated  as  private 
property,  in  respect  to  the  fisheries.  Otherwise,  we  have  noticed,  as  to  the  Schuylkill. 
(Per  Tilghman,  Ch.  J.,  14  Serg.  &  Rawle,  78,  9 ;  and  see  ante,  note  298,  p.  304.) 

It  is  safe  to  say  that  a  mere  theoretical  injury  shall  never  be'  a  ground  of  action. 
j(Thomp8on  v.  Crocker,  supra.) 

Yet,  where  the  ground  of  one  man  is  flooded  by  another,  though  it  be  in  the  least 
possible  degree,  the  law  implies  damage ;  and  in  an  action,  nominal  damages,  at  least, 
must  be  given.  (Pastorius  v.  Fisher,  1  Rawle,  37,  38,  and  Alexander  v.  Kerr,  cited 
at  the  last  page  by  Gibson,  J.)  The  last  case  (reported  3  Rawle,  83,)  is  very  strong. 
The  owner  above  had  acknowledged  the  flow  to  be  beneficial  to  him,  and  stood  by 
silently  and  seen  the  mill  below  sold,  without  uttering  a  word  of  complaint;  yet  he  was 
allowed  his  action.    (See  per  Gibson,  Ch.  J.  id.  88,  9.) 

As  to  the  rights  of  repair  by  one  of  two  men,  owning  each  his  mill  at  each  end  of  a 
common  dam,  see  Boynton  v.  Rees,  9  Pick.  538,  and  that  one  must  not  use  water  at 
Ills  mill  above,  to  wliich  he  has  right,  wantonly,  unnecessarily,  and  with  intent  to  in- 
jure the  proprietor's  mill  below,  see  Twiss  v.  Baldwin,  9  Conn.  Rep.  391,  305,  6, 

et  seq. 

The  above  arrangement  of  authorities  having  enabled  us  to  see  (and  we  trust  clearly) 
whal  are,  prima  facie,  the  common  rights  of  various  settlers  on  the  same  stream,  and 
to  what  extent  they  may  be  exercised  with  impunity,  it  follows  that  if  any  one  would 
go  beyond  this,  he  must  have  the  assent  of  those  who  are  interested.  This  may  be  by 
grant  or  license ;  and  even  a  parol  license  is  good,  if  not  revoked  before  the  party  avails 
himself  of  it;  such  an  executed  license,  even  in  the  land  of  another,  being  (as  is  sdd) 
not  within  the  statute  of  frauds.  (See  3  Kent's  Comm.  3  ed.  453,  3,  and  the  cases 
there  cited.) 

But  what  is  more  directly  material  to  the  head  of  evidence  upon  which  we  are  an- 
notating ;  almost  every  one  of  the  cases  above  cited  in  respect  to  the  use  of  water, 
agree,  in  the  very  next  breath,  that  an  exclusive  adverse  enjoyment  of  the  water  in 
any  particular  manner,  for  30  years  (or  other  time  limiting  ejectments  in  the  kingdom 
or  state  where  the  question  arises,  Alexander  v.  Kerr,  3  Rawle,  83,  89,)  raises  the 
presumption  of  a  grant  or  license.  And  here  it  makes  no  difference  to  what  extent, 
or  in  what  manner  such  exclusive  use  may  injilriously  afiect  others,  whether  by  cor- 
rupting, impounding,  crossing,  diverting,  or  damming  the  water ;  unless,  indeed,  as 
we  shall  hereafler  see,  the  act  amount  to  a  public  nuisance.  To  this  there  are  many 
cases  beside  tliose  already  noticed.  (Finch  v.  Resbridger,  3  Vern.  390.  Gilb.  Eq. 
Rep.  S.  C,  by  the  tide  of  Ld.  Guernsey  v.  Rodbridges.  Bush  v.  Western,  Prec.  Ch. 
630.  Balston  v.  Bensled,  1  Campb.  463.  Belknap  v.  Trimble,  3  Paige,  577.  Stiles 
V.  Houker,  7  Cowen's  Rep.  367.  Cook  v.  Hull,  3  Pick.  369.  Strickler  v.  Todd,  10 
Serg.  &.  Rawle,  63,  68.  Per  Rogers,  J.  in  Read  v.  Goodyear,  17  Serg.  &  Rawle, 
S30,  353.     Hazard  v.  Robinson,  3  Mason,  273.    Manning  v.  Smith,  6  Conn.  Rep. 
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889.  Bullen  v.  Runnels,  2  N.  H.  Rep.  256.  Ingraham  v.  Hutchinson,  2  Conn.  Rep. 
684,  and  Sherwood  v.  Burr,  4  Day,  244,  overruling  Howard  v.  Mason,  1  Root,  687* 
Baldwin  v.  Calkins,  10  Wend.  167.  Per  Duncan,  J.  in  Cooper  v.  Smith,  9  Serg.  & 
Rawle,  26,  33.) 

Let  us  see  a  few  illustrations.  One  was  where  tlie  water  couKte  had  run  through 
the  defendant's  to  the  plainuff's  land  for  60  years,  but  was  then  diverted  by  a  sluice. 
(Bush  V.  Western,  Prec.  Ch.  530.)  And  tlie  plaintiff  having  a  water  course  cut 
through  another's  ground,  where  the  water  ran  in  pots  for  more  than  20  years,  and  it 
being  tlireatened  to  break  it  up,  (Lord  Guernsey  v.  Rodbridges,  ut  supra,)  it  was 
said  by  the  Lord  Ch.,  (Gilb.  Eq.  Rep.  4,)  «  Suppose  two  men  front  a  river ;  each  has 
not  his  own  ground  only,  but  the  other's  between  him  and  the  water.  So  they  cut 
through  each  other's  ground  for  water,  and  this  continues  20  years ;  I  will  presume  an 
agreement."  So  where  a  spring  of  water  has  been  occupied  for  20  years  at  a  given 
height,  no  adjoining  owner  has  a  right  to  cut  the  ground  so  as  to  diminish  it.  Adjudge 
cd  where  the  water  for  the  plaintiff's  bath  had  been  let  off  by  a  stone  quarry  and  drain 
of  tlie  defendant  on  the  adjoining  lot.  (Balston  v.  Bensted,  1  Campb.  463 ;  and  see 
Bergen  v.  Bennett,  supra.)  So  where  the  defendant  had  flowed  the  plaintiff's  land 
above,  by  a  dam  below,  for  twenty  years.  (Stiles  v.  Hooker,  7  Cowen's  Rep.  266* 
Russell  v.  Scott,  9  Cowen's  Rep.  279.  Admitted  in  Wrig-ht  v.  Howard,  1  Sim.  &^ 
Stu.  190,  203,  per  Sir  J.  Leach,  V.  C.)  So  one  may  acquire  a  right  in  the  same  time 
to  diminish  the  quantity  of  water  which  descends  on  the  proprietor  below.  (Admitted 
in  Wright  v,  Howard,  1  Sim.  fit  Stu.  190,  203,  per  Sir  J.  Leach,  V.  C.)  So  of  a 
right  to  use  a  spring  in  another's  land,  or  to  a  flow  uf  water  from  it  through  the  plains- 
tiff's  land.  (Tate  v.  Parrish,  7  Monroe,  325,  327.)  So  of  a  right  to  a  free  flow  at- 
the  tail  of  the  plaintiff's  mill ;  (Saunders  v.  Newman,  1  Barnw.  &.  Aid.  258 ;)  or  a- 
right  to  draw  water  from  his  flume  for  a  fulling  mill  below.  (Mitchell  v.  Walker,  % 
Aik.  266.) 

But  the  defendant's  enjoyment  must  be  exclusive,  continuous,  and  adverse,  so  much 
80  that,  on  a  defence  against  a  claim  for  land,  it  would  satisfy  the  statute  of  limitations. 
Alternate  enjoyment,  the  defendant  now  using  the  land  for  his  pond,  and  now  the 
plaintiff  for  agricultural  purposes,  will  not  raise  tlie  presumption.  (Shumway  v.  Si- 
mons, 1  Verm.  Rep.  53,  57.) 

But  short  of  20  years,  will  not  raise  the  presumption.  (Tyler  v.  Wilkinson,  4  Ma* 
son,  401,  402.  Per  Richardson,  C.  J.  in  Gilman  v.  Tilton,  5  N.  H.  Rep.  233.)  And 
this  was  held  even  where  the  owner,  being  flowed  by  the  water  of  a  mill ;  yet  stood» 
and  silently  saw  it  conveyed  to  the  defendant.  (Alexander  v.  Kerr,  2  Rawle,  83,  89.) 
Yet  'Uhere  is  no  doubt  that  the  use  of  water  in  a  particular  manner,  for  a  less  pe- 
riod tlian  20  years,  and  even  an  interrupted  use,  may  be  evidence  of  a  right,  to  be 
weiglied,  among  other  evidence,  by  a  jury."  (Said  per  Richardson,  J.  in  Gilman  v. 
Tilton,  5  N.  H.  Rep.  233 ;  who  cites  6  East,  215 ;  4  N.  H.  Rep.  14, 15 ;  Wheaton, 
109, 110;  and  4  Stark.  Ev.  1216.) 

The  time  having  fully  elapsed,  some  cases  arc  so  strong  as  to  make  the  inference  a 
presumption  jurif  et  dejure.  (Tyler  v.  Wilkinson,  4  Mason,  397.)  And  though  oth* 
er  cases  do  not  go  so  far  ;  but  direct  the  matter  to  be  lefl  to  the  jury ;  (see  ante,  note 
91 1,  pi.  8,  p.  367,  and  per  Wilde,  J.  in  Coolidge  v.  Learned,  8  Pick.  509  ;)  yet  where 
^le  fact  of  adverse  enjoyment  for  20  years  is  plain,  or  is  found  by  the  jury,  the  main 
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current  of  the  cases  Tdll  be  found  substantially  to  accord  with  Tyler  v.  Wilkinson^ 
< And  see  3  Kent's  Comm.  3d  ed.  445.) 

AAer  the  prior  occupant  has  enjoyed  for  full  20  years,  in  a  particular  mode,  so  as 
to  raise  the  presumption,  he  is  entitled  to  maintain  his  possession  to  an  extent  com- 
mensurate with  the  enjoyment.    (Saunders  v.  Newman,  1  Barnw.  &  Aid.  358.    Van 
Bergen  v.  Van  Bergen,  3  John  Ch.  Rep.  383.    Sherwood  v.  Burr,  4  Day's  Rep.  344. 
Goodrich  V.  Knapp,  3  Kent's  Comm.  448, 3d  ed.)  And  this  extent,  which  is  an  abridge 
ment  of  the  rights  of  others,  must  be  limited  by  the  evidence  to  the  usage.    (Post,  165, 
text.)  Thus  a  usage  to  take  the  whole  of  the  water  for  the  defendant's  mill,  when  not  suf- 
ficient for  both  his  and  the  plaintifil's,  will  not  justify  a  permanent  obstruction  diverting 
it  at  other  times.    (Curtis  v.  Jackson,  13  Mass.  Rep.  507,  514.)    If  tiie  30  years  di- 
version be  above  by  a  sluice  of  given  dimensions,  and  this  be  enlarged  so  as  to  dimin- 
ish still  £irther  the  use  of  the  proprietor  below,  though  there  be  successive  encroach- 
ments of  tliat  kind,  an  action  will  lie.    The  inference  arising  from  a  single  encroach- 
ment by  way  of  diminishing  the  flow  of  the  stream  bek)w,  is  not  that  other  like  ei>- 
croachments  may  be  made ;  but  the  proprietor  below  is  entitled  to  all  the  flow  which 
remains  in  its  fullest  extent.    (Bealy  v.  Shaw,  6  East^  308.    Tyler  v.  Wilkinson,  4 
Mason,  397.)  And  several  cases  as  to  the  use  of  lights  and  ways  go  on  a  similar  ground. 
See  post,  165,  text)  And  this  is  so,  altliough  the  injury  arise  in  consequence  of  a  new 
purpose  of  the  plaintiff  to  avail  himself  of  his  common  right.  (Wright  v.  Howard,  1  Sim. 
&  Stu.  190,  cited  and  approved  per  Ld.  Tenterden,  C.  J.  in  Mason  v.  Hill,  supra.  Gil- 
man  V.  Tilton,  5  N.  H.  Rep.  331.   King  v.  Tiffany,  9  Conn.  Rep.  163.)  The  S.  C.  of 
New- York  have  gone  farther ;  and  deny  the  comnK)n  use  of  the  water  by  diversion, 
although  the  injury  to  the  plaintiff  be  merely  potential.    (Crocker  v.  Bragg,  10  Wend. 
360.)    The  reason  given  is,  because  the  limitation  may  attach  before  the  new  purpose 
of  the  owner  may  arise,    (id.  365.)    So  as  to  a  usage  for  30  years  to  build  a  dam  and 
flow  another's  land  above.    The  dam  cannot,  therefore,  be  raised,  and  the  flow  en- 
larged.   (Stiles  V.  Hooker,  7  Cowen's  Rep.  366.    Russell  v.  Scott,  9  Cowen's  Rep. 
379.    Baldwin  v.  Calkins,  10  Wend.  167.  And  see  Sumner  v.  Tileston,  7  Pick.  198.) 
Where  the  ancient  usage  was  for  the  party  to  dam  back  a  stream  on  another's  land, 
for  the  purpose  of  irrigation,  by  loose  stones  and  a  board  ;  held  that  he  could  not  fas 
ten  the  board  by  stakes,     (Greenslade  v.  Halliday,  4  Mo.  &  Payne,  71 ;  6  Bing.  379, 
S.  C.)  Nor  can  one  make  a  mill  dam  plainly  and  permanently  more  compact,  and  imper- 
vious to  water,  than  the  user  would  warrant  (Shumway  v.  Simons,  1  Verm.  Rep.  53, 
56.)    But  an  exclusive  usage  of  a  certain  portion  of  water  for  a  mill,  is  not  confined 
to  the  single  mill  or  hydraulic  establishment.    It  may  be  continued  for  new  and  addi- 
tional erections,  or  buildings  and  machinery  of  any  other  kind,  if  the  usual  quantum  of 
water  be  not  increased,    (Per  Abbott,  C.  J.  in  Saunders  v.  Newman,  1  Barnw.  & 
Aid-  358.    Per  Story,  J.  in  Tyler  v.  Wilkinson,  4  Mason,  404.    Bullen  v.  Runnels,  3 
N.  H.  Rep.  355.    Belknap  v.  Trimble,  3  Paige,  577.    But  see  what  is  said  in  Strong 
V.  Benedict,  5  Conn.  Rep.  319,  320.)    Nor  is  it  restricted  by  an  occasional  alteration, 
for  the  benefit  of  others ;  for  instance,  the  removal  of  a  temporary  dam  above  in  a  veiy 
dry  time,  by  those  below ;  unless  such  interruption  be  clearly  acquiesced  in  by  those 
above,  who  claim  the  presumptive  right  to  encroach.  At  any  rate,  a  court  of  chancery 
will  not,  upon  doubtful  evidence,  against  the  answer  of  the  claimant,  adjudge  that  he  so 
acquiesced.    (Tyler  v.  Wilkinson,  4  Mason,  397,  406.)    Nor  will  an  occasional  ^te 
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regulating  the  flow  under  the  presumptive  right,  e.  g.  a  gate  at  the  head  of  a  trench 
into  which  the  water  is  diverted,  he  adopted  in  the  admeasurement  of  the  right,  unless 
it  appear  clearly  to  have  been  placed  and  continued  there  for  that  purpose,  and  not 
merely  to  protect  against  water  in  the  trench  during  tlie  progress  of  repairs ;  and  the 
circumstance  that  it  varied  in  height  from  time  to  time,  is  evidence  against  its  having 
been  fixed  by  consent  as  the  measure  of  right.  (Tyler  v.  Wilkinson,  4  Mason,  897, 
407.)  But  permission  to  erect  a  dam  for  a  saw  mill,  is  for  a  temporary  purpose ;  is 
terminated  by  the  decay  of  tlie  dam ;  and  will  not  authorize  the  erection  of  another 
dam  in  its  place.  (Hepburn  v-  M'Dowell,  17  Serg.  &  Rawle,  383.)  Otherwise  of  a 
license  to  build  permanently.    (Rerick  v.  Kern,  14  Serg.  &  Rawle,  267,  272.) 

These,  and  the  like  presumptive  rights,  may  be  conditional ;  as  to  draw  from  tlie 
plaintiffs  flume  for  a  fulling  mill  below,  the  defendant  doing  one  fourth  part  of  all  neces- 
sary repairs  of  the  dam ;  (Mitchell  v.  Walker,  2  Aik.  266  ;)  and  the  whole  may  be 
inferred  from  user,  (id.) 

The  presumption,  arising  from  a  usage  of  20  years,  will  not  be  rebutted,  though  it 
appear  to  have  commenced  when  the  land  through  which  the  water  is  derived  was  in 
the  occupation  of  a  lessee,  if  20  years  have  elapsed  since  the  lease  terminated.  (Finch 
V.  Resbridger,  2  Vern.  3% ;  Gilb.  Eq.  Cas.  3,  S.  C.  by  title  of  Lord  Guernsey  v.  Rod- 
bridges.)    And  it  seems  to  have  been  thought  that  ineffectual  attempts,  mean  while, 
to  prevent  or  put  an  end  to  the  water  course,  will  not  serve  to  weaken  the  presump- 
tion.   (Finch  V.  Resbridger,  2  Vern,  390.)    Quere.     See  ante,  note  315.    But  it  may 
be  shown  that  the  party  sought  to  be  concluded  was,  during  the  progress  of  the  time,, 
or  some  portion  of  it,  incapable,  by  reason  of  infancy,  coverture,  or  other  disability,  of 
giving  the  necessary  licence,  or  making  the  grant  sought  to  be  presumed.    (Lord 
Guernsey  v.  Rodbridges,  Gilb.  Eq.  Rep.  3,  admitted.)    Of  this,  quere ;  for  it  is  deni- 
ed by  Story,  J.  tliat  any  such  disability  will  avail.  (Tyler  v.  Wilkinson,  4  Mason,  402.) 
He  says  that  a  mode  of  extinguishment  binding  on  infants,  femes  covert,  &c.  may  just 
as  well  be  presumed,  as  a  grant ;  though  he  admits  it  stood  originally  on  this  ground. 
He  says  it  is  now  a  presumptio  juris  et  dejttre^  and  not  necessarily  resting  on  the  pre- 
sumed foundation  of  a  grant.    The  case  from  Gilb.  Eq.  Rep.  puts  it  on  the  latter 
ground  alone.     In  Bradbury  v.  Grinsell,  (2  Saund.  by  Williams,  175,  d.  e.)  it  was  ex- 
pressly held  that  a  usage  for  20  years,  commencing  and  perfocted  by  the  consent  and 
acquiescence  of  tlie  particular  tenant  for  life,  to  erect  and  keep  up  a  weir  on  the  river 
Thames,  should  not  bind  the  reversioner;  and  this  on  the  ground  that  th^  tenant  for  life 
had  no  power  to  grant  or  licence  the  act.    (See  post,  text,  166,  and  cases  there  cited.) 
It  seems  quite  doubtful,  tlierefore,  whether  disability,  as  well  as  tlie  estate  being  out 
on  lease,  would  not  be  an  answer  to  the  claim  at  the  present  day.  (And  see  per  Rich- 
ardson, J.  in  Gilman  v.  Tilton,  5  N.  H.  Rep.  233,  4.) 

If  the  enjoyment  originated  in  a  written  agreement  or  lease,  there  can  of  course  be 
no  presumption  made  in  favor  of  a  more  extensive  claim,  than  what  the  true  construc- 
tion of  the  contract  shows.  (Davis  v.  Morgan,  4  Bam.  &  Cress.  8.  See  also  Rex  v. 
Hudson,  Str.  909.)  If  the  party  have,  within  15  (20)  years  before  suit  brought,  ac- 
knowledged the  plaintiff's  claim,  though  under  a  mistake  of  the  right,  the  presumption 
of  a  grant  is  rebutted.    (Mitchell  v.  Walker,  2  Aik.  266.) 

If  the  encroachment  or  erection  be  a  public  nuisance,  (as  if  it  be  on  an  arm  of  the 
sea,  or  injure  the  health  of  a  whole  neighborhood,)  no  length  of  time  will  legalize  it. 
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(Vooght  V.  Winch,  2  Barn.  &  Aid.  663.  Weld  v.  Hornby,  7  East,  195.  Maisv.Han, 
9  Wend.  315.)  This  question  stood  quite  doubtful  on  former  dicta  in  New- York,  (see 
Stiles  v.  Hooker,  7  Cowen's  Rep.  266,  and  the  reasoning  of  Kent,  C.  J.  and  Thomp- 
son, J.  in  Palmer  v.  Mulligan,  $  Cain.  Rep.  315, 319,)  though  it  now  seems  at  rest  by 
the  above  direct  adjudication,  (Mills  v.  Hall.)  In  the  famous  Wells  Harbor  case,  a 
private  conflict  concerning  an  embankment  on  navigable  water,  which  had  stood  30 
years,  Lord  Mansfleld  said,  ^'  The  length  of  time  is  clearly  not  a  bar,  or  any  thing  like 
a  bar.  It  is  a  public  nuisance,  which  may  increase  every  hour ;  and  it  is  nobody's  bu- 
siness to  prosecute."  (Folkes  v.  Chadd,  3  Doug.  343.)  How  tliis  may  be  where  the 
public  have  fixed  for  themselves  a  term  of  limitation,  as  has  been  done  in  New- York, 
and  whether  the  courts  will  not  allow  the  analogous  bar  as  to  encroachments,  is  &nother 
question. 

To  complete  the  presumptive  title,  the  adverse  enjoyment  must  be  continuous  and 
uninterrupted  for  the  whole  term.  An  interruption  may  arise  by  a  unity  of  seisin  and 
possession.  Thus,  where  A.  and  B.  had  adjoining  closes ;  and  A.,  having  conducted 
the  water  from  B.'s  close  on  to  his  own,  enjoyed  it  in  a  particular  manner  for  a  less  pe- 
riod than  15  years,  (the  Connecticut  limitation,)  and  then  conveyed  his  close  in  fee 
simple  to  B. ;  and  B.,  af\er  a  few  days  possession,  re-conveyed  it  to  A. ;  aAer  which 
A.  enjoyed  the  water  in  the  same  manner  he  had  done  before,  for  a  period  less,  but 
with  the  former  period  making  more  than  15 years;  held  a  fatal  interruption,  and  that 
A.  acquired  no  right.  (Manning  v.  Smith,  6  Conn.  Rep.  3S9.)  So,  by  an  acknowl- 
edgment of  the  plaintiff's  claim,  even  under  a  mistake  of  the  defendant's  rights; 
(Mitchell  v;  Walker,  2  Aik.  266 ;)  or  where  the  easement  claimed  is  a  right  to  flow 
tlie  plaintiff's  land,  his  occasional  use  of  it  within  the  15  (20)  years,  for  meadow,  &c. 
and  once  fencing  it  off  for  that  purpose.     (Shumway  v.  Simons,  1  Verm.  Rep.  53.) 

A  total  noDuser  for  20  years  affords  a  presumption  either  of  the  extinguishment  of 
the  former  presumptive  right  in  favor  of  some  other  adverse  right ;  or  where  no  such 
adverse  right  appears,  then  aimply  that  the  former  has  been  surrendered,  or  that  it 
never  existed.  (Prescott  v.  Pbillipps,  2  Ev.  Poth.  136.  Per  Lord  Erskipe,  C.  in  Hil- 
lary V.  Waller,  12  Ves.  265.  Per  Story,  J.  in  Hazard  v.  Robinson,  3  Mason,  275, 6. 
2  Ev.  Poth.  136 ;  Mr.  Evans'  remarks  on  the  case  of  Prescott  v.  Phillipps.  3  Kent's 
Comm.  448, 9,  and  the  authorities  there  cited.)  The  two  last  writei'S  lean  to  the  civil 
law,  that  mere  nonuser  would  not  be  enough ;  but  some  distinct  act  of  abandonment 
should  be  done  or  allowed  by  the  former  claimant  of  the  easement  It  has,  however, 
been  distincily  adjudged  in  Maryland,  that  mere  nonuser  for  20  years  satisfies  the  com- 
mon law ;  and  that  on  this  the  jury  should  be  instructed  to  find  a  release  to  the  owner 
of  the  soil,  in  whatever  way  the  grant  may  have  been  shown,  whether  under  a  statute 
or  by  user.     (Wright  v.  Freeman,  5  Har.  &  John.  467.) 

A  unity  of  possession,  though  it  generally  extinguishes  an  easement,  (3  Kent's 
Comm.  2d  ed.  449,)  will  not  destroy  the  presumptive  right  to  the  use  of  water.  (Haz- 
ard V.  Robinson,  3  Mason,  272,  277  to  279,  and  the  cases  there  cited.)  So  that  where 
a  mill  and  dam  of  B.,  standing  bek)w  A.,  of  right  flows  back  on  A.'s  mill,  if  A.  should 
purchase  the  mill  and  dam  below,  and  sell  them  to  C,  the  latter  would  have  the  same 
right  as  B.  had ;  for  the  union  of  possession  in  A.  would  not  change  the  rights  of  the 
lower  mill.  And  in  such  a  case,  where  the  right  to  flow  the  mill  above  was  kwt  by  a 
nonuser,  (viz.  lowering  the  dam  two  feet)  for  20  years,  and  then  A.  purchased  the  tow- 
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cr  mill,  and  aold  it  to  C,  held  that  the  former  right  to  flow  being  Bcvcred  before  A. 
purehascd,  by  the  dam  being  reduced,  no  greater  right  passed  to  C.   (Hazard  v.  Rob 
iuson,  3  Mason,  373.) 


NOTE  318— p.  163. 

Per  Le  Blanc,  J.  in  Campbell  v.  Wilson,  3  Elast,  298, 9.  Per  Ld.  Ellenborough*  Gh. 
J.  in  Goodtitle,  ex  dem.  Parker,  v.  Baldwin,  II  East,  491. 


NOTE  319— p.  164. 


As  to  who  may  dispose  of  a  faculty ;  its  different  kinds,  qualities  and  incidents,  and 
presumptive  evidence  of  a  right  to  it,  and  the  remedy  for  a  violation  of  the  right,  se# 
the  books  more  at  targe.  (Corven's  case,  13  Rep.  105.  May  v.  Gilbert,  3  Bulstr.  150. 
Frances  v.  Ley,  Cro.  Jac.  366.  Langley  v.  Chute,  Sir  T.  Raym.  246.  Chambre'a 
arg.,  1  T.  R.  439,  and  per  Buller,  J.,  1  T.  R.  433.  Mainwaring  v.  Giles,  6  Bam.  & 
Aid.  356.  1  Lev.  71.  3  id.  73,  4.  Kenrick  v.  Taylor,  1  Wils.  336.  Petman  v.  Bridg- 
er,  3  Phillim.  334.  Noy,  133.  Per  Buller,  J.,  6  T.  R.  398.  Per  Willes,  J.,  1  T.  R. 
433,  note.    1  T.  R.  431,  note.    Morgan  v.  Curtis,  3  Mann.  &  RyL  389.) 


NOTE  330— p.  166. 

Per  Thomson,  C.  B.  in  Dawson  v.  Duke  of  Norfolk,  1  Price,  361.  Daniel  ▼•  North, 
11  East,  371.    Rez  v.  Barr,  4  Campb.  16.    And  see  Livett  v.  Wilson,  3  Bing.  115. 


NOTE  331— p.  166. 


The  identity  of  stolen  articles  may  be  proved  by  circumstances.  (Ferguson'^  ease, 
1  C.  H.  Rec.  65.  Williamson's  case,  id.  115.)  See  to  this  point  post,  note  335,  and 
the  cases  there  stated,  explaining  what  these  cireumstances  may  be. 


NOTE  333— p.  167. 


It  would,  therefore,  seem  that  direct  proof  is  of  a  higher  degree  than  that  which  is 
merely  circumstantial.  Indeed,  the  exclusion  of  the  latter,  where  it  is  obvious  that  the 
former  exists,  and  it  is  not  shown  to  be  beyond  the  reach  of  the  party,  is  a  veiy  com* 
non  occurrence,  as  will  be  seen  hereafler,  under  the  rule  that  the  best  evidence  of 
which  the  fact  appears  to  be  susceptible  must  be  produced.  Posty3l7ofthttixt  The 
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most  striking  illustration  of  the  present  rule  in  the  text,  will  be  found  in  the  case  of 
Williams  v.  The  East  India  Company,  stated  post,  219,  220,  of  the  text  The  admis- 
sion of  secondary  or  circumstantial  evidence  by  proof  of  a  subscribing  witness'  hand- 
writing, where  he  cannot  be  produced,  is  another  instance.  (Poet,  473,  et  seq.  of  the 
text,  with  the  notes.)  So  the  entries  of  third  persons  since  deceased,  either  against 
their  interest  or  in  the  line  of  their  duty.  (Post,  255,  in  the  text,  et  seq.  with  the  notes. 
And  see  what  Parke,  J.  said  of  such  an  entry,  in  Patteshall  v.  Turford,  3  Barn.  & 
Adolph.  890.)  Where  direct  evidence  is  attainable,  circumstantial  is  of  a  secondai^ 
nature.  (3  Stark.  Ev.  515,)  Beside,  the  great  excellence  of  indirect  testimony  is  its 
freedom  from  suspicion ;  and  no  greater  discredit  can  be  thrown  upon  it  than  when 
du*ect  evidence  is  withheld,  (id. ;  and  see  Hazzard  v.  Smith,  1  J.  J.  Marsh.  66,  8.)  A 
person  who  rests  his  case  on  the  argument  that  certain  circumstances  which  he  ad- 
duces a£S>rd  a  presumption  of  the  existence  of  a  disputed  fact,  is  not  entitled  to  any  at- 
tention whatever,  if  he  cannot  but  be  in  a  condition  to  give  direct  and  positive  evi- 
dence of  the  fact  itself,  supposing  it  to  be  true.    (2  £v.  Poth.  340,  No.  16,  §  14.) 


NOTE  323— p.  167. 


On  the  diffeikent  heads  of  the  two  preceding  paragraphs,  viz.  of  presumptive  or  cir- 
cumstantial evidence  in  criminal  cases,  see  ante,  notes  295  to  303  inclusive,  poMtm. 

It  is  not  to  be  disguised  that  circumstantial,  like  all  other  proof,  is  sometimes  fallible. 
The  case  mentioned,  2  Hal.  P.  C.  289,  of  the  man  condemned  as  the  thief,  though  he 
had  only  received  the  horse  from  the  real  felon,  who  delivered  him  with  a  view  to  es- 
cape a  pressing  pursuit ;  and  thus  threw  the  onus  on  an  innocent  bailee,  and  himself 
escaped,  is  sometimea  referred  to  as  inculcating  caution  in  respect  to  this  species  of  ev- 
idence.   (Russ.  on  Cr.  1154,  note  (e).) 

There  was,  too,  a  tract  entitled  "  The  Theory  of  Presumptive  Proof)"  appended  to 
the  first  American  edition  of  Pliillipps,  (1816,)  the  body  of  which  contains  some  very 
sensible  remarks.  But  it  subjoins  eleven  startling  cases,  in  which,  apparently,  the 
strongest  circumstantial  evidence,  whereon,  in  some  of  them,  convictions  followed,  and 
capital  punishments  were  inflicted,  had  finally  turned  out  to  be  delusive ;  the  victims 
being  in  truth  innocent.  These  cases  were,  for  some  time,  rung  through  our  crimi- 
nal courts  as  seriously  impugning  the  doctrine  which  sanctions  such  evidence.  Weak 
juries  were  sometimes  alarmed  by  tliem ;  and  judges  felt  bound  peremptorily  to  inter- 
pose, in  order  to  maintain  the  best  settled  principles  in  tlie  law  of  evidence.  In  a  case  of 
highway  robbery,  (Gen.  Sess.  of  N.  York,  Sept  1817,  before  the  late  RadcJifTe,  J.  then 
mayor,  and  his  associates,)  Gardinier,  for  the  pprisoners,  proceeded  to  read  and  com- 
ment on  these  cases  to  the  jury.  The  learned  judge,  in  charging  the  jury,  took  occa- 
sion to  explain  the  nature  of  tlieir  oath.  It  had  oflen  been  said  by  counsel,  he  observ- 
ed, that  jurors,  in  rendering  a  verdict,  sioear  that  the  prisoner  is  guilty  or  not  guilty. 
The  jury  swear  to  no  such  thing :  they  declare,  in  rendering  a  verdict,  the  result  of 
the  convictk)li  of  their  minds,  from  the  evidence  produced ;  having  previously  sworn 
to  give  a  true  verdkt  according  to  the  evidence.  He  then  observed  that  the  cases 
read  by  the  counsel  for  the  prisoner  were  extreme  cases ;  and  such  as  do  not  exist. 
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perhaps,  in  one  case  in  a  thousand.  The  plain  practical  rules  of  evidence,  which  had 
been  establislied  for  ages,  ought  not  to  be  shaken  by  any  collection  of  cases  in  the' 
works  of  theoretical  writers.  Such  cases  may  be  inserted  for  the  purpose  of  inducinig 
the  greater  caution  in  juries ;  but  if  employed  for  any  other  purpose,  their  application 
to  the  generality  of  cases  depending  on  circumstantial  evidence,  is  dangerous  in  the  ex- 
treme. Perhaps  the  determination  of  one  half  the  cases  tried  in  our  courts,  depends 
on  the  combination  of  circumstances ;  and  to  apply  extreme  cases  in  such  determina- 
tion, would  be.sapping  some  of  the  most  salutary  rules  known  to  our  law.  All  human 
testimony  is  fallible ;  but  jurors,  in  their  decisions,  must  rely  on  such  testimony.  (Can- 
ton &  Redding's  case,  2  C.  H.  Rec,  149,  151,  2.) 

The  reporter  very  aptly  illustrates  the  remark  of  the  court ;  adding,  in  respect  to 
the  author  of  the  book  cited  by  Gardinier,  <<  might  he  not,  by  ransacking  tlie  English 
annals,  or  the  reports  of  adjudicated  cases  from  the  time  of  William  the  Conqueror, 
have  selected  eleven  cases  in  which  verdicts  had  been  rendered  on  direet  proof  inde- 
pendent of  circumstances ;  but  in  which  the  witness  or  witnesses  swearing  to  the  facts, 
were  guilty  of  the  foulest  perjury  ?  If  so,  might  he  not  have  written  a  theory  ofpon- 
iiveyroof;  and  have  produced  these  cases  to  show  its  fallibility,  with  as  much  propri- 
ety as  the  essay  now  under  consideration  ?"    (2  C.  H.  Record.  151.) 

Indeed,  there  can  be  little  doubt  that  a  full  catalogue  of  victims,  even  if  confined  to 
the  perjured  witnesses  of  English  legal  history,  would  result  in  much  more  frequent 
cases  of  fallibility  on  the  side  of  direct  evidence.  The  bloody  perjuries  of  Oates,  Bed- 
loe  and  Dugdaie  have  rendered  them  conspicuous  in  general  history.  Could  the  more 
obscure  cases  be  collected,  they  would,  no  doubt,  be  multiplied  to  a  much  greater  ex- 
tent than  the  learned  autlior  of  the  theory  of  presumptive  proof  could  carry  out  the 
cases  on  his  side  of  the  question. 

Honest  mistake  and  fallibility,  in  direct  and  positive  proof,  also  come  in  for  their 
share  of  victims.  (See  note  to  p.  168,  post.)  But  is  a  witness  to  be  discredited  be- 
cause he  may  be  perjured,  or  may  he  decewed  ?  Is  a  hypothesis  to  be  rejected  because 
it  may  he  untrue  ?  The  principle  -of  veracity,  the  tenacity  of  memory,  acuteness  or 
accuracy  of  hearing  and  observation,  the  skill  of  professional  witnesses,  the  usual  con- 
nection between  circumstances  and  liypothesis,  the  sagacity  of  jurors,  or  wisdom  of 
juridical  conclusion,  may  each  in  turn  be  wanting ;  yet  they  must  be  taken  to  be,  as 
they  in  trutli  are,  perfectly  adequate  to  the  general  administration  of  justice.  Oral  or 
written  language,  though  generally  perspicuous,  when  employed  on  familiar  or  ordina- 
ry subjects,  becomes  inaccurate  and  obscure,  in  proportion  as  its  objects  are  novel,  or 
complex.  Hece  is  a  defect  by  which  the  most  luminous  meaning  may  be,  and  oflen  is, 
rendered  not  only  dim  and  doubtful,  but  entirely  perverted«  It  is  not  denied  that  the 
language  of  circumstances  kibors  under  a  similar  defect;  but  certainly  not  a  g|feater; 
and,  I  think,  we  have  seen  tliat  the  same  argument  which  goes  to  subvert  the  force  of 
this  kind  of  evidence  would  be  equally  elective  against  all  oral  evidence ;  and  against 
our  judicial  institutions,  if  not  against  the  English  language  itself. 

So  far,  we  have  taken  for  granted  that  the  eleven  cases  reported  in  the  above  men- 
tioned appendix  do,  if  historically  true,  present  a  series  of  rash  or  erroneous  deduc- 
tions even  from  well  established  circumstances,  which  were  fatal  to  innocence.  A  sy- 
nopsis of  those  cases  will,  however,  show  that  this  is  far  from  being  the  case. 
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• 

I.  The  first  (Jeoning's  case)  and  the  tenth  (anonymous)  were  convictions  founded 
on  the  foulest/raiid  and  perjury  ;  the  latter  of  a  character  so  diaholical,  as  to  discredit 
its  historical  truth ;  and  the  third  (Harris'  case)  on  the  eorupiracy,  fraud  and  direct  per- 
jury  of  Morgan  and  tlie  maid  servant,  in  tlie  proof  and  simulation  of  circumstances. 
These  three  cases  may  be  set  down  as  convictions  procured  hy  fraud  ^nd  perjury, 

II.  Of  the  TemtLining  eight  cases,  the  second,  (anonymous,)  the //CA,  (Miles' case,) 
and  elenenth,  (Stringer's  case,)  each  present  circumstances  on  which  a  common  ma- 
gistrate would  hardly  be  authorized  to  commit  for  trial.  The  second  of  these  resulted 
in  an  acquittal ;  in  the  fifth,  the  jury  of  neighbors  who  tried  the  man  were  so  influ- 
enced by  horrid  rumors  and  alleged  supernatural .  signs  of  guilt,  that  they  were  com- 
pletely disqualified  for  seeing  the  utter  inadequacy  of  the  proofl  The  report  subetan- 
tially  admits  that  the  prisoner  owed  his  death  to  the  prejudice  and  superstition  of  his 
triors.  The  most  material  circumstance  in  the  eleventh  was  made  out  by  the  j^rq/ef- 
tional  error  of  a  witness  (a  young  surgeon)  which  was  explained  by  better  skill  after 
the  trial,  and  the  man  received  a  pardon. 

in.  The  fourth  (Crow's  case)  was  an  honest  mistake  of  personal  identity.  A  great 
number  of  witnesses,  the  neighbors  of  Geddely,  the  real  criminal,  mistook  the  former 
for  the  latter.    Such  a  mistake  is  not  solitary.    (Hoag's  case,  5  C.  H.  Rec.  1340 

IV.  In  the  seventh  (Bradford's  case)  the  inference  was  very  little  wide  of  the  mark. 
He  had,  in  truth,  come  into  the  room  where  the  dead  body  lay,  with  intent  to  kill  and 
rob  the  deceased ;  but  another  had  preceded  him  in  the  horrid  act.  It  was  a  meie 
accident  that  the  entire  inference  was  incorrect ;  and  that  the  prisoner  sufiered  for  the 
morale  not  the  legal  guilt  of  murder. 

V.  The  eighth  (Shaw's  case)  is  an  instance  of  the  fallibility  of  direct  testimany,  the 
dying  dedarations  of  the  'deceased,  the  prisoner's  daughter.  These  were,  as  usu- 
al, properly  received  as  competent,  (except,  perhaps,  her  answer  to  the  last  question, 
which  was  leading.)  She  charged  her  father  with  the  murder ;  but  was  unable  to  ex- 
plain that  she  meant  by  this,  hia  crossing  her  purposes  of  marriage,  and  leading  her  to 
commit  suicide.  This  direct  testimony  being  out  of  the  case,  the  prisoner  must  have 
been  acquitted.     And  so  if  her  letter  had  not  been  accidentally  misplaced. 

VI.  In  the  ninth,  (Hawkins  and  Simpson's  case,)  the  report  admits  that  the  guilt  of 
the  prisoners  was  palpable ;  and  they  were  property  convicted.  But  it  insists  that  the 
judge,  (Montague,  B.)  hastily  inferred  the  falsehood  of  a  circumstance  set  up  in  the 
proof  of  an  alibi,  upon  the  ground  that  ink  taken  from  the  same  standish  within  the 
same  minute  of  time  would  exhibit  the  same  color.  The  judge  suggested  tliat  be- 
cause the  color  of  the  ink  in  the  body  of  the  receipt  and  tliat  in  the  signature  diflered, 
the  inference  was  fair  that  the  paper  was  not  drawn  and  signed  from  the  same  stand- 
ish at  the  same  time.  In  that  instance,  it  happened  not  to  hold  true  of  the  reporter's 
notes ;  and  hsnce  it  must  be  stricken  from  the  catalogue  of  legitimate  circumstances, 
although  it  were  true  of  every  other  standish  since  the'  Norman  invasion !  Certainly 
no  internal  evidence  is  oftener  relied  on  in  books  or  in  practice,  as  impeaching  the  ver- 
ity of  a  document. 

So  far  we  have  fraud,  perjury,  conspiracy,  a  prejudiced  jury,  professional  error  and 
mistake  of  witnesses,  the  misapprehension  of  direct  testimony  and  its  accidental  non- 
correciion ;  and  an  alleged  want  of  adequate  sagacity  in  Baron  Montague.  If  the 
compiler  meant  to  admonish  us  that  caution  is  necessary  under  ail  these  heads,  it  is 


Secii  2 .  ]  Of  Pre$umptwe  Evidence.  S89 

veiy  welL  But  if  he  meant  to  question  either  the  force  or  safety  of  presumptive  evi- 
dence as  it  is  understood  by  our  law,  and  acted  upon  in  our  courts,  his  success  is  quite 
questionable. 

Vn.  The  sixth  case  of  the  eleven,  (anonymous,)  is  liowever,  certainly  ^n  instance 
wliere  our  courts  would  feel  satisfied  with  a  verdict  of  guilty,  upon  the  presumptive 
evidence,  although  the  prisoner  was  in  truth  innocent  By  an  accidental  turn  in  the 
affair,  inscrutible  to  human  sagacity,  the  guilt  belonged  to  another,  while  it  was  impu- 
ted, and  all  the  circumstances  pointed  to  the  prisoner.  The  manner  of  his  acquittal 
presented  an  equally  striking  anomaly.  The  case  is  altogether  an  extreme  one,  prodi- 
giously interesting  in  all  its  features.  It  is  briefly  detailed  in  the  appendix,  and  some- 
what differently  from  other  reports  of  what  is  evidently  the  same  case.  It  is  not  witli- 
out  some  degree  of  instruction ;  and  w^e  therefore  give  the  following  account  of  it,  as 
republished  from  a  London  paper,  which  reached  this  country  several  years  ago. 

"  The  following  singular  case  is  at  present  the  subject  of  dramatic  representation  at 
one  of  our  minor  theatres  (the  Coburgh.)  The  narrative  is  extremely  interesting,  as 
exemplifying  that  circumstantial  evidence,  even  when  apparently  the  most  conclusive, 
is  not  always  to  be  relied  upon  as  infallible.  It  happened  in  the  year  1672.  The  rea- 
der will  find  the  account  of  it  in  tlie  Gentleman's  Magazine  fur  1762. 

"  In  the  reign  of  Queen  Elizabetli,  a  person  was  arraigned  before  Sir  James  Dyer, 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  upon  an  indictment  for  the  murder 
of  a  man,  who  dwelt  in  the  same  parish  with  the  prisoner.  The  first  uitness  against 
him  deposed,  that  on  a  certain  day  mentioned  by  the  witness,  in  the  morning,  as  he 
was  going  through  a  close,  which  be  particularly  described,  at  some  distance  from  the 
path,  he  saw  a  person  lying  in  a  condition  that  denoted  him  to  be  either  dead  or  drunk ; 
that  he  went  to  the  party,  and  found  him  actually  dead,  two  wounds  appearing  on 
his  breast,  and  his  shirt  and  clotlies  much  stained  with  blood ;  that  the  wounds  appear- 
ed to  the  witness  to  have  been  given  by  the  puncture  of  a  fork  or  some  such  instru- 
ment, and  looking  about  he  discovered  a  fork  lying  near  the  corpse,  which  lie  took  up, 
and  observed  it  to  be  marked  with  the  initial  letters  of  the  prisoner's  name ;  the  wit- 
ness at  the  same  time  produced  the  fork  in  court,  which  the  prisoner  owned  to  be  his, 
and  waived  asking  the  witness  any  questions. 

*'  A  second  witness  deposed,  that,  on  ihe  morning  of  the  day  on  which  the  deceased 
was  killed,  the  witness  had  risen  early  with  an  intention  to  go  to  a  neighboring  market 
town,  which  he  named  ;  that  as  he  was  standing  in  the  entry  of  his  own  dwelling 
house,  the  street  door  being  open,  he  saw  the  prisoner  come  by,  dressed  in  a  suit  of 
clothes,  the  colour  and  fashion  of  which  the  witness  described ;  that  he  (the  witness) 
was  prevented  from  going  to  market,  and  that  aflerwards  the  first  witness  brought 
notice  to  the  town,  of  the  death  and  woundsof  the  deceased,  and  of  the  prisoner's  fork 
being  found  near  the  corpse ;  that  upon  this  report  the  prisoner  was  apprehended,  and 
carried  before  a  justice  of  the  peace,  wTiom  he  named  and  pointed  at,  he  being  then 
present  in  the  court ;  that  he  (the  witness)  followed  the  prisoner  to  the  justice's  house, 
and  attended  his  examination,  during  which  he  observed  the  exchange  of  raiment 
which  the  prisoner  hadi-made  since  the  time  when  the  witness  had  first  seen  him  in  the 
morning ;  that  at  the  time  of  such  examination  the  prisoner  was  dressed  in  the  same 
clothes  which  he  had  on  at  the  time  of  the  trial,  and  that  on  the  witness  charging  him 
with  having  changed  his  cbthes,  he  gave  several  shuffling  answers,  and  would  have 
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denied  it ;  that  upon  the  witness'  having  mentioned  this  circumstance  of  the  change 
of  dress,  the  justice  granted  a  warrant  to  search  the  prisoner's  house  for  the  clothes 
described  by  the  witness  as  having  been  put  ofi*  since  the  morning;  that  the  witness 
attended  and  assisted  at  the  search,  and  that  after  nice  inquiry  for  two  hours  and  up- 
wards, the  very  chothes  which  the  witness  had  described  were  discovered  concealed 
in  a  straw  bed.  He  then  produced  the  bloody  clothes  in  court,  which  the  prisoner 
owned  to  be  his  clothes,  and  to  have  been  thrust  into  the  straw  bed  with  an  intention 
to  conceal  thein,  on  account  of  their  being  bloody. 

*^  The  prisoner  also  waived  asking  the  second  witness  any  question. 

"  A  third  witness  deposed  to  his  having  heard  the  prisoner  deliver  certain  menaces 
against  the  deceased,  from  whence  the  prosecutor  intended  to  infer  a  proof  of  malice 
prepense.  In  answer  to  which,  the  prisoner  proposed  certain  questions  to  the  court, 
leading  to  a  discovery  of  the  occasion  of  the  menacing  expres^ons  deposed  to,  and 
from  the  witness'  answer  to  those  questions,  it  appeared  that  the  deceased  had  first 
menaced  the  prisoner. 

"  The  prisoner  being  called  upon  to  make  his  defence,  addresed  the  following  nar- 
ration to  tlie  court,  as  containing  all  lie  knew  concerning  the  manner  and  circumstan- 
ces of  the  death  of  tiie  deceased,  viz :  "  That  he  rented  a  close  in  the  same  parish  with 
the  deceased,  and  that  the  deceased  rented  another  close  adjoining  to  it.  That  the 
only  way  to  his  own  close  was  through  that  of  the  deceased,  and  that  on  the  day  the 
murder  in  the  indictment  was  said  to  be  committed,  he  rose  early  in  the  morning,  in 
order  to  go  to  work  in  his  close,  with  his  fork  in  his  hand,  and  passing  through  the  de- 
ceased's ground,  he  observed  a  man  at  some  distance  from  tlie  path,  lying  down  as  if 
dead  or  drunk ;  that  he  thought  himself  bound  to  see  what  condition  the  person  was 
in,  and  upon  getting  up  to  him  he  found  him  at  the  last  extremity,  with  two  wounds 
in  his  breast,  from  which  a  great  deal  of  blood  had  issued  ;  that  in  order  to  relieve 
him  he  raised  him  up,  and  with  great  difficulty  set  him  in  his  lap ;  that  he  told  the 
deceased  he  was  greatly  concerned  at  his  unhappy  fate,  and  the  more  so  as  there  seem- 
de  to  be  too  much  reason  to  apprehend  that  he  had  been  murdered ;  tliat  he  intreated 
the  deceased  to  discover,  if  possible,  the  occasion  of  his  misfortune,  assuring  him  he 
would  use  his  utmost  endeavors  to  do  justice  to  his  sufferings ;  tliat  the  deceased  seem- 
ed to  be  sensible  of  what  he  said,  and  in  the  midst  of  his  agonies  attempted,  as  he 
thought,  to  speak  to  him,  but  being  seized  with  a  rattling  in  his  throat,  af^er  a  hard 
struggle,  he  gave  a  dreadful  groan,  and  vomiting  a  great  deal  of  blood,  some  of  which 
fell  on  his  (the  prisoner's)  clothes,  he  expired  in  liis  arms ;  that  the  shock  he  felt  on 
account  of  the  accident  was  not  to  be  expressed,  and  the  rather,  as  it  was  well  known 
that  there  had  been  a  difference  between  the  deceased  and  himself,  on  which  account 
he  might  possibly  be  suspected  of  tlie  murder ;  that  he  therefore  thought  it  advisable 
to  leave  the  deceased  in  the  condition  he  was,  and  to  take  np  farther  notice  of  the  mat- 
ter ;  that,  in  the  confusion  he  was  in  when  he  lefl  the  place,  he  took  away  the  deceas- 
ed's fork,  and  lefl  his  own  in  the  room  of  it,  by  the  side  of  the  corpse ;  that  being  obliged 
to  go  to  his  work,  he  thought  it  best  to  shifl  his  clothes,  and  that  they  might  not  be 
seen,  he  confessed  that  he  had  hid  them  in  the  place  where  they  were  found  ;  that  it 
was  true  he  had  denied  before  the  justice  that  he  had  changed  his  clothes,  being  con- 
scious that  this  was  an  ugly  circumstance  that  might  be  urged  against  him,  and  being 
unwilling  to  be  brought  into  trouble  if  he  could  help  it ;  and  concluded  his  stoiy  with 
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a  solemn  declaration  that  he  had  related  nothing  but  the  truth,  without  adding  or  di- 
mioishing  one  tittle,  as  he  should  answer  it  to  God  Almighty.  Being  then  called  on 
to  produce  his  witnesses,  the  prisoner  answered  with  a  steady,  composed  countenance, 
and  resolution  of  voice, ''  He  had  no  intnesB  bui  God  and  his  ovm  conscience.^' 

"  The  judge  then  proceeded  to  deliver  his  charge,  in  which  he  patlietically  enlarged 
on  the  heinousness  of  the  crime,  and  laid  great  stress  on  the  force  of  the  evidence, 
which,  altliough  circumstantial  only,  he  declared  he  thought  to  be  irresistible,  and  little 
inferior  to  the  most  positive  proof;  that  the  prisoner  had  indeed  cooked  up  a  very 
plausible  story,  but  if  such,  or  the  like  allegations,  were  to  be  admitted,  in  a  case  of 
this  kind,  no  murderer  would  ever  be  brought  to  justice,  such  bloody  deeds  being  gene- 
rally perpetrated  in  the  dark,  and  with  the  greatest  secrecy ;  that  the  present  case  was 
exempted,  in  his  opinion,  from  all  possibility  of  doubt,  and  that  they  ought  not  to  hesi- 
tate one  moment  about  finding  the  prisoner  guilty. 

**  The  foreman  begged  of  his  lordship,  as  this  was  a  case  of  life  and  death,  that  tlie 
jury  might  be  at  liberty  to  withdraw,  and  upon  this  motion,  an  officer  was  sworn  to 
keep  the  jury. 

"  The  trial  came  on  the  first  in  the  morning,  and  the  judge  having  sat  till  9  at  night, 
expecting  tlie  return  of  the  jury,  at  last  sent  an  officer  to  inquire  if  they  were  agreed 
in  their  verdict,  and  to  signify  to  them  that  his  lordship  would  wait  no  longer  for  them. 
Some  of  them  returned  for  answer  that  eleven  of  their  body  had  been  of  the  same  mind 
from  the  first,  but  that  it  was  their  misfortune  to  have  a  foreman  that  proved  to  be  a 
singular  instance  of  the  most  inveterate  obstinacy,  who  having  taken  up  a  different 
opinion  from  them,  was  unalterably  fixed  in  it.  The  messenger  was  no  sooner  return- 
ed«  but  the  complaining  members,  alarmed  at  the  thoughf  of  being  kept  under  confine* 
ment  all  the  night,  and  despairing  of  bringing  their  dissenting  brother  over  to  their  own 
way  of  thinking,  agreed  to  accede  to  his  opii.i;)n,  and  having  acquainted  him  with 
their  resolution,  they  s:nt  an  officer  to  detain  his  worship  a  few  minutes,  and  by  their 
foreman  brought  in  the  prisoner  not  guilty.  His  lordship  could  not  help  expressing 
^he  greatest  surprise  and  indignation  at  this  unexpected  verdict ;  and  afler  giving  the 
jury  a  severe  admonition,  he  refused  to  record  their  verdict,  and  sent  them  back  again^ 
with  directions  that  they  should  be  locked  up  all  night  without  fire  or  candle.  The 
whole  blame  was  publicly  laid  on  the  foreman  by  the  rest  of  the  members,  and  they 
ctpent  the  night  in  loading  him  with  reflections,  and  bewailing  their  unhappy  fate  in 
being  associated  with  so  hardened  a  wretch ;  but  he  remained  quite  inflexible,  con- 
stantly declaring  he  would  suffer  death,  rather  than  change  his  opinion. 

*^  As  soon  as  his  lordship  came  into  the  court,  the  next  morning,  he  sent  again  to  the 
jury,  on  which  all  the  eleven  ftiembers  joined  in  requesting  their  foreman  to  go  into 
court,  assuring  him  they  would  adhere  to  their  former  verdict,  whatever  was  the  conse- 
quence, and,  on  being  reproached  with  their  former  inconstancy,  they  promised  never 
to  desert  or  recriminate  upon  .their  foreman  anymore.  Upon  these  assurances,  they 
proceeded  into  court,  and  again  brought  in  the  prisoner  not  guilty.  The  judge,  una- 
ble to  conceal  his  rage  at  a  verdict,  which  appeared  to  him  in  the  most  iniquitous 
light,  reproached  them  with  the  severest  censures,  and  dismissed  them  with  this  cut- 
ting reflection,  that  the  Blood  oftlie  deceased  lay  at  their  doer. 

*'  The  prisoner,  on  his  part,  fell  on  his  knees,  and  with  uplifted  eyes  and  hands, 
thanked  God  for  his  deliverance,  and  addressing  himself  to  the  judge,  cried  out,  Ytm 
«fff ,  my  lord^  that  Ood  and  a  good  conscience  are  the  best  cf  witnesses. 
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"  These  circumstances  made  a  deep  impression  on  the  mind  of  the  judge,  and,  as 
soon  as  be  was  retired  from  the  court,  he  entered  into  discourse  with  the  high  sheriff, 
upon  what  had  passed,  and  particularly  examined  him  as  to  his  knowledge  of  this  leader 
of  the  jury.  The  answer  this  gentleman  gave  his  lordship  was,  that  he  had  been  ac- 
quainted with  him  many  years ;  that  he  had  an  estate  of  his  own  of  about  50/.  per 
annum,  and  that  he  rented  a  very  considerable  &rm  besides ;  tliat  he  never  knew  him 
charged  with  an  ill  action,  and  that  he  was  universally  esteemed  in  his  neighborhood. 

"  For  further  information  his  lordship  likewise  sent  for  the  minister  of  the  parish, 
who  gave  the  same  favorable  account  of  his  parishioner,  with  this  addition,  that  he 
was  a  constant  churchman  and  a  devout  communicant. 

**  These  accounts  rather  increased  his  lordship's  perplexity,  from  which  he  could 
think  of  no  expedient  to  deliver  himself,  but  by  having  a  conference  in  private  whh  the 
only  person  who  could  give  him  satis&ction.  This  he  desired  the  sheriff  to  procure, 
who  readily  offered  his  services,  and  without  delay  brought  about  tlie  desired  inter- 
view. 

"  Upon  tlie  juryman's  b^ing  introduced  to  the  judge,  his  lordship  and  he  retired  in- 
to a  closet,  where  his  lordship  opened  his  reasons  for  desiring  that  visit,  making  no 
ficniple  of  acknowledging  the  uneasiness  he  was  under,  and  conjuring  his  visitor  firank- 
\y  to  discover  his  reasons  for  acquitting  the  prisoner.    The  juryman  returned  for  an- 
swer, that  he  had  sufficient  reasons  to  justify  his  conduct,  and  that  he  was  neither 
afraid  or  ashamed  to  reveal  them,  but  that  as  he  had  hitherto  locked  them  up  in  his 
own  breast,  and  was  under  no  compulsion  to  disclose  them,  he  expected  his  lordship 
would  engage  upon  his  honor,  to  keep  what  he  was  about  to  unfold,  as  secret  as  he 
himself  had  done ;  which  his  lordship  having  promised  to  do,  the  juryman  then  pro- 
ceeded to  give  his  lordship  tlie  following  account :  That  the  deceased  being  titheman 
of  the'parish  where  he  (the  juryman)  lived,  he  had,  the  morning  of  his  decease,  been  in 
his  (the  juryman's)  grounds  amongst  his  corn,  and  had  done  him  great  injustice,  by  tak- 
ing more  than  his  due,  and  acting  otherwise  in  a  most  arbitrary  manner.    That  when 
he  complained  of  this  treatment,  he  had  not  only  been  abused  with  scurrilous  language, 
but  that  the  deceased  had  likewise  struck  at  him  several  times  with  his  fork,  and  had 
actually  wounded  him  in  two  places,  the  scars  of  which  wounds  he  then  showed  to  his 
lordship ;  that  the  deceased  seeming  bent  on  mischief,  and  he  (the  juryman)  having  no 
weapon  to  defend  himself,  had  no  other  way  to  preserve  his  own  ,life,  but  by  closing 
with  the  deceased,  and  wrenching  the  fork  out  of  his  hands,  which  having  effected,  the 
deceased  attempted  to  recover  tlie  fork,  and  in  the  scuffle  received  the  two  wounds, 
which  had  occasioned  his  death ;  that  he  was  inexpressibly  concerned  at  the  accident, 
and  especially  when  the  prisoner  was  taken  up  on  the  suspicion  of  the  murder ;  that  the 
former  assizes  being  but  just  over,  he  was  unwilling  to  surrender  himself^  and  to  con- 
fess the  matter,  because  his  fafm  and  affairs  would  have  been  ruined  by  his  lying  in 
gaol  so  long ;  that  he  was  sure  to  have  been  acquitted  on  his  trial,  for  that  he  had  con- 
sulted the  ablest  lawyera  upon  the  case,  who  had  all  agreed,  that  as  tlie  deceased  had 
been  the  aggressor,  he  would  only  have  been  guilty  of  manslaughter  at  the  most ; 
that  it  was  true  he  had  suffered  greatly  in  his  own  mind  on  the  prisoner's  account,  but 
being  well  assured  that  imprisonment  would  be  of  less  ill  consequence  to  the  prisoner 
than  to  himself,  he  had  suffered  the  law  to  take  its  course ;  that  in  order  to  render  the 
priBoaer's  ocMifiQement  as  easy  to  him  as  possible,  he  had  given  him  every  kind  of  aa- 
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sistance,  and  had  wholly  supported  his  family  ever  since ;  that  in  order  to  g*t  him 
cleared  of  the  charge  laid  against  him,  he  could  think  of  no  other  expedient  than  that 
of  procuring  himself  to  be  summoned  on  the  jury,  and  set  at  the  head  of  them,  which 
with  great  labor  and  expense  he  had  accomplished,  having  all  along  determined  in  his 
own  breast,  rather  to  die  himself  than  sufier  any  harm  to  be  done  to  the  prisoner. 

*\  His  lordship  expressed  great  satisfaction  at  this  account,  and  after  thanking  him 
&>r  it,  and  making  this  further  stipulation,  that  in  case  liis  lordship  should  survive  him, 
he  might  then  be  at  liberty  to  relate  this  story,  that  it  might  be  delivered  down  to  pos- 
terity, the  conference  broke  up. 

"This  juryman  lived  15  years  afterward ;  C.  J.  Dyer  inquired  after  him  every 
year,  and  happening  to  survive  him,  delivered  the  above  relation." 

We  had  occasion,  ante,  note  300,  to  cite  the  strong  remarks  of  Livingston,  J.  in 
United  States  v.  Jacobson,  made  (A.  D.  4817)  shortly  after  the  "  Theory  of  Presump- 
tive Proof"  had  furnished  our  criminals,  as  was  believed,  with  a  ready  magazine  (^de- 
fensive armour.    Sunilar  resorts  were,  it  seems,  continued  before  the  able  successor  of 
that  lamented  jurist.    Such  was  the  course  in  Jones'  case,  (United  States  C.  C.  April, 
1824,  2  Wheel.  Cr.  Cas,  451.)     «  A  number  of  cases,"  (says  Thompson,  J.  in  his 
charge  to  the  jury,)  ^  have  been  cited  and  read,  to  show  you  the  dangerous  tendency 
of  this  kind  of  proof.    It  is  possible  an  innocent  person  may  have  suffered;  but  such 
cases,  (if  any  such  there  were,)  could  be  no  objection  to  this  kind  of  evidence.    If  ju- 
rors were  to  disregard  it,  there  would  be  an  end  to  the  administration  of  law,  and  to 
government.    It  ia  the  duty  of  the  jury  to  weigh  all  the  evidence  for  and  against  the 
prisoner ;  and  fair  and  legal  inferences  are  to  be  made  from  facts  and  circumstances 
They  are  often  more  satisfactory  and  conclusive  than  the  testimony  of  witnessed* 
(id.  461,  2.)     Again,  per  Washington,  J.  (in  1806,)  «  circumstantial  evidence  ir  suffi- 
cient, and  is  often  more  persuasive  than  the  positive  evidence  of  a  witness,  '^^  ™&y 
be  mistaken ;  whereas  a  concatenation,  and  a  fitness  of  many  circumstanc^)  made  out 
by  different  witnesses,  can  seldom  be  mistaken,  or  fail  to  elicit  th^  tr*^^-*     (United 
States  V.  Johns,  1  Wash.  C.  C.  Rep.  S72.)    Per  Riker,  recorder :  *'^t  is  to  be  receiv- 
ed with  caution ;  nevertheless,  circumstances  are  oflen  so  strong  ^  to  amount  to  sat- 
isfactoiy  proof."    (People  v.  Smith,  N.  Y.  Gen.  Sess.,  Jan.  tpm,  1823, 1  Wheel  Cr. 
Cas.  131,  2.)    And  per  Park,  J.  (in  Rex  v.  Thurtell,  for  tN  murder  of  Weare,  Hertr 
ford  assizes,  Jan.  1824,  id.  462,  note,)  "  The  eye  of  opJuscience  can  ak>ne  see  the 
irutli  in  all  cases ;  circumstantial  evidence  is  there  ou*  of  the  question ;  but  ctothed,  as 
we  are,  with  the  mfirmities  of  human  nature,  how  a*^  we  to  get  at  the  truth  without  a 
concatenation  of  circumstances?    Though  in  hvman  judicature,  imperfect  as  it  must 
necessarily  be,  it  sometimes  happens,  perhaps  in  the  course  of  one  hundred  years,  that 
in  a  few  solitary  instances,  owing  to  the  minute  and  curious  circumstances  which 
eometunes  envelope  human  transactions,  error  has  been  committed  from  a  reliance  on 
circumstantial  evidence ;  yet  this  species  of  evidence,  in  tlie  opinion  of  all  those  who 
are  most  conversant  with  the  administraUon  of  justice,  and  most  skilled  in  judicial  pro- 
ceedings, is  much  more  satisfactory  than  the  testimony  of  a  single  individual  who 
swears  he  has  seen  a  fact  committed." 

The  magnitude  of  the  danger  arisiflg  from  the  fraudulent  simulation  of  circumstan- 
ces, is  greatly  lessened  by  almost  inevitable  detection.    To  show  this,  Mr.  Starkie  has 
Vol.  !•  50 
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abridged  three  remarkable  cases.  One  was  where  the  deceased  being  strangled,  his 
murderers,  to  make  the  case  look  like  a  suicide,  ran  his  own  sword  through 'his  body, 
and  threw  him  into  a  ditchj  laying  his  gloves,  &c.  on  the  bank ;  but  there  was  no 
blood  about  the  place,  and  the  body  was  discolored  and  bruised.  On  drawing  out  the 
sword,  no  bluod  followed,  and  the  neck  was  so  flexible  that  the  chin  could  be  turned 
from  one  shoulder  to  the  other.  Another  case,  was  where  the  murderers  cut  tlie 
throat  of  a  female  in  bed ;  and  it  was  distinguished  from  suicide,  by  the  bloody  mark 
of  a  left  hand  on  the  left  hand  of  the  deceased.  Another,  was  where  the  deceased's 
pistol  was  found  lying  near  him ;  but  on  examining  tlie  ball  by  which  he  had  been  kil- 
led, it  was  found  to  be  too  large  for  the  calibre  of  his  pistol.    (3  Stark.  Ev.  504,  5.) 

In  People  V.  How,  for  the  murder  of  Church,  (before  ihe  O.  and  T.  Alleg.  Co.  Feb. 
1824,  Rochester  circ.  judge  presiding,  1  Wheel.  Cr.  Cas.  412,)  it  appeared  by  di- 
rect proof,  that  between  1  and  2  A.  M.,  (30th  Dec.  1823,)  he  was  called  out  of  bed 
at  his  house  by  a  person  pretending  to  have  a  letter  for  hira ;  and  as  he  opened 
the  door  was  shot  dead  on  the  spot.    The  circumstances  from  whicli  the  prosecutioa 
sought  to  infer  that  the  prisoner  was  the  murderer,  (the  inmates  of  Church's  house  not 
being  able  to  identify  any  one)  were,  I.  That  the  prisoner  had  not  long  before,  fre- 
quently complained  that  Church  had  defrauded  him;  2.  Had  used  threats  against 
Church,  to  a  number  of  people ;  and  on  one  occasion  had  threatened  to  take  his  life ; 
S.  Had  endeavored  to  persuade  a  person  to  assist  him  in  putting  Church  out  of  the 
way;  4.  Had  threatened  to  shoot  him;  5.  Was  seen  lurking  a  few  evenings  before 
the  murder  wiili  his  rifle,  and  endeavoring  to  conceal  it ;  6.  Left  the  village  of  Angel- 
ica the  same  evening,  and  in  time  to  have  gone  to  Church's  and  have  committed 
*«e  murder ;  7.  Had  something  under  his  coat  exhibiting  the  appearance  of  a  rifle  ; 
8.  SCis  suspicious  conduct  on  the  evening  of  the  murder ;  9.  In  the  morning,  the  horse 
upon  w^ich  he  rode  on  the  evening  of  tlie  murder,  was  found  wet  with  sweat ;  IQ. 
His  false  b^tements  about  the  horse  being  sick ;  1 1.  The  ball  witli  which  Church  waa 
shot  matchei^pe  found  in  the  prisoner's  rifle  box ;  12.  The  lint  and  horse  hair  found 
adhering  to  the  ^^e ;  13.  The  patch  and  tow  wadding  found  in  the  house  of  the  pris- 
oner near  where  h^y^  gtc.    On  these  circumstances,  after  an  able  defence,  the  pris- 
oner was  convicted  ^d  sentenced.     He  aflerwards  confessed  his  guilt,  and  was 
executed. 

In  these  cases  of  horaicidk^.the  precaution  of  Lord  Hale  seems  to  be  enough  for  lay- 
ing the  foundation  of  circOrasUntial  evidence :  «  I  would  never  convict  any  person  of 
murder  or  manslaughter  unless  t><;  fact  were  proved  to  be  done,  or  at  least  the  body 
found  dead.'*  (2  Hal.  P.  C.  290.)  \  departure  from  this  important  suggestion,  which 
is  now  universaH?  acted  upon,  was  a  <;apital  error  in  Miles'  case,  cited  supra,  from 
Phil.  App.  The  body  being  aflerwards  found,  it  plainly  appeared  that  the  death  was 
accidental.  The  judge  should  have  stopped  the  prosecution.  In  the  two  illustrative 
e38es  stated  by  Hale,  (P.  C.  ut  supra,)  one  of  the  persons  supposed  to  have  been  mur- 
dered,  was  sent  on  a  long  sea  voyage, ^nd  the  other  had  run  away.  The  late  remark- 
able case  of  Stephen  and  Jesse  Boom,  ia  Vermont,  was  in  truth  of  the  latter  char- 
acter, though  the  prisoners  actually  confessed  their  imputed  guilt.  (Bennington  S.  C, 
Sept.  term,  1819,  Pamph.  Fay  &  Burt.) 

The  rule  that  the  body  must  be  found  dead,  is  adhered  to  with  great  strictness  in 
the  English  courts.    Where  the  father  and  mother  of  a  bastard  chiW  Uirew  it  into  tlie 
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dock,  and  the  body  was  never  aAerwards  found,  an  acquittal  was  directed,  because 
the  flow  of  the  tide  might  have  carried  out  the  body  of  the  living  infant.  (Case  cited 
by  Garrow,  arg.  in  Hindmarsh's  case,  2  Leach,  571 ;  Russ.  on  Cr.  682,  note,  S.  C.) 
Though  it  must  he  confessed  that  Hindmarsh's  case  itself  looks  much  like  a  departure 
from  a  strictness  absolutely  safe.  There  a  sailor  having  been  seen  to  throw  liis  cap- 
tain overboard,  it  was  put  to  the  jury,  on  the  circumstances  of  a  previous  scuffle  be- 
tween them,  a  billet  of  wood  on  the  deck,  and  stains  of  blood  on  the  deck  and  the 
prisoner's  clothes,  whether  he  had  not  killed  the  deceased  before  he  threw  him  over^ 
board ;  and  so  the  dead  body  might  be  said  to  have  been  found  (seen)  by  the  vdtnesSf 
within  the  rule.    (2  Leach,  571.    Russ.  on  Cr.  682,  S.  C.) 

See  farther  on  the  subject  of  presumptive  evidence  in  criminal  cases  generally^  1 
Chit.  Cr.  Law,  563 ;  4  BL  Comm.  358, 9. 


NOTE  324— p.  168, 


It  is  not  in  the  nature  of  our  legal  reports  to  aid  us  much  in  practically  collecting  the 
amount  of  credibility,  eitlier  as  it  is  to  be  sought  for  in  a  single  witness,  in  numbers  con- 
curring to  establish  the  same  fact,  or  in  the  relative  weight  of  conflicting  witnesses.  In 
general,  the  utmost  those  reports  can  do,  is  to  determine  when  the  question  of  credibil- 
ity faiVly  arises,  suggest  abstract  rules  for  its  determination,  and  leave  their  applica- 
Con  to  the  jury,  under  the  direction  of  the  judges  at  the  circuit.  In  the  course  of  the 
cases,  we  may  gather  tiiat  the  integrity,  ability,  number  and  consistency  of  witnesses, 
the  conformity  of  their  relation  with  experience,  or  with  collateral  circumstances,  and 
the  contrary  of  all  these,  &c.  may  in  turn  be  resorted  to  as  the  criteria  of  credibility. 
Yet  this  is  mainly  for  the  purpose  of  the  negative  conclusion :  "  To  determine  the 
force,  or  even  existence  of  these  criteria,  belongs  not  to  the  judges  sitting  over  their 
paper-case."  Such  grounds  of  decision  arc  loo  metaphysical  to  admit  of  being  accu- 
rately bodied  forth  in  history,  so  as  to  exhibit  their  exact  bearinar  i^pon  the  question ; 
much  more  so  the  ingredients  of  which  they  may  be  forj»^d>  and  the  steps  by  which 
the  supposed  grounds  may  be  reached  or  avoided ;.  s^^  still  more  bo  the  means,  the 
modus  operandi  by  which  these  latter  may  h^^c  been  elicited.  The  difficulties  often- 
times inherent  in  the  nature  of  the  subject,  can  be  obviated  in  no  other  way  than  by 
confining  the  examination  to  the  view,  the  hearing,  the  manipulations,  the  tact  of 
counsel,  judge  and  jury,.and  leaving  the  latter  to  pronounce  the  irrevocable  result. 

Not  that  considerable  certainty  and  system  has  not  been  introduced  by  the  reports 
into  this  department  of  tlie  law;  and  probably  enough  for  all  the  ordinary  purposes  of 
investigation.  It  is  therefore  the  business  of  the  lawyer  to  consider  the  adjudged  cases 
«s  far  as  they  go ;  and  beyond  this  he  can  still  derive  great  aid  from  learned  and  ex- 
perienced writers  amon^  the  profession,  some  of  whom  have  furnished  much  valuable 
instruction,  by  giving  the  rSsult  of  their  own  observation. 

We  shall  have  occasion,  under  a  future  head,  to  speak  of  matters  admissible  in  evi- 
dence as  affecting  the  credit  of  witnesses ;  and  upon  which  the  jury  may  act  as  com- 
petent And  we  shall  here  content  ourselves  with  a  few  cases,  showing  where  the 
weight  and  effect  of  oral  testimony  is  settled  by  the  law,  where  it  must  be  lef\  open  for 
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tlie  consideration  oC  the  Juiy ;  and  then  proceed  to  some  suggestions  for  determining 
the  force  and  effect  of  evidence  touching  credibility,  after  it  shall  have  reached  them. 

1.  Where  there  is  no  difficulty  in  saying  that  a  witness  is  unimpeached)  the  facts 
sworn  to  by  him  being  uncontradicted,  either  directly  or  indirectly,  by  any  other 
witness,  and  there  is  no  intrinsic  improbability  in  his  relation,  a  jury  cannot  dis- 
regard his  testimony  on  the  ground,  arbitrarily  assumed,  tiiat  they  are  satisfied, 
from  his  manner,  he  is  biased  in  favor  of  the  party  calling  him.  (Newton  v.  Pope, 
1  Cowen's  Rep.  109.)  Were  tliis  otherwise,  all  certainty  in  the  result,  from  oral 
testimony,  must  be  given  up.  One  credible  witness  is  sufHcient  even  to  convict  of 
a  crime;  and  a  useless  repetition  of  witnesses  is  discountenanced  by  the  law.  The 
judge  might,  by  the  civil  law,  in  his  discretion,  stop  the  multiplication  of  witnes- 
ses to  the  same  matter.  (Wood's  Civ.  Law,  317,  cites  D.  22.  5.  1.  3.  2  Dom. 
B.  8,  tit.  6,  sect  3,  art.  14.)  And  this  is  not  an  unusual  exercise  of  discretion 
in  our  own  courts.  (See  Beckroan  v.  Bemus,  7  Cowen's  Rep.  29.)  The  judge  is 
constantly  in  the  habit  of  directing  a  verdict  of  the  jury,  which  is  taken,  and  entered 
by  th«  clerk  as  a  matter  of  course ;  unless  the  jury  object.  (Saville  v.  Lord  Famam, 
S  Mann.  &  RyL  216;  and  see  Nichols  v.  Goldsmith,  7  Wend.  160.)  And  where  a 
tause  is  thus  stopped,  and  the  party  in  consequence  forbears  to  go  on  with  his  evi- 
dence, and  the  jury  find  against  the  judge's  direction,  a  new  trial  will  be  granted,  even 
though  tlie  direction  was  contrary  to  the  weight  of  evidence.  (Dunham  v.  Baxter,  4 
Mass.  Rep.  79.)  Though  this  was  once  held  otherwise,  where  the  counsel  stopped 
on  the  mere  intimation  of  the  judge.  (Beekman  v.  Bemus,  supra.)  Quere.  Again ; 
Per  Gaselee,  J. :  "I  was  requested  to  nonsuit  the  plaintiff.  I  could  not  do  so  upon 
the  plaintiff's  case,  though,  in  similar  causes,  I  have  occasionally  done  so  after  hearing 
the  defendant's  case ;  bnt  when  there  is  any  doubt  as  to  the  facts,  they  must  be  found 
by  the  jury."  (Davis  v.  Russell,  5  Bing.  354.)  And  per  Marcy,  J. :  Where  the  ev- 
idence in  favor  ^of  the  plaintiff  is  so  slight,  and  that  which  supports  the  defence  so 
strong,  that  had  the  jury  found  for  the  plaintiff  the  court  would  have  felt  itself  called 
on  to  set  ucide  their  verdict,  it  will  not  send  the  cause  back  to  the  jury,  because  the 
judge  ordered  a  nonsuit  (Demyer  v.  Souzer,  6  Wend.  436,  438 ;  Ward  v.  Van 
Duzer,  2  Hall's  Rep.  IT.  Y.  C.  P.  162,  S.  P.) 

On  the  other  hand,  if  the  lact  depend  entirely  on  the  testimony  of  an  uncorroborated 
witness,  whose  credibility  is  plainly  impeached,  the  jnry  are  equally  bound  to  disre- 
gard his  testimony.  Where  the  plaintiff's  sole  uncorroborated  witness  (or,  iii  this 
jcase,  it  seems  even  if  he  be  slightly  corroborated)  has  plainly  been  guilty  of  perjury 
(apparent  now  on  his  cross-examination)  upon  the  present  or  a  former  trial  of  the  same 
matter,  his  testimony  must  be  wholly  rejected.  (Dunlop  v.  Patterson,  5  Cowen's  Rep. 
243, 246.)  So,  if  his  testimony  be  corruptly  false  in  any  particular,  the  whole  n:ust  be 
rejected.     (State  v.  Jim,  1  Dev.  508.) 

And  it  has  been  so  holden  in  several  instances,  where  the  moral  credibility  of  the 
witness  was  plainly  impeached ;  for  ihe  citizen  has  a  right  to  demand  that  no  issue 
should  be  decided  against  him  without  the  testimony  of  at  least  one  credible  witness* 
(Per  Daggett,  J.  in  Newel  v.  Wright,  8  Conn.  Rep.  323.)  Thus  where,  by  the  wit- 
ness' own  confession,  he  was  engaged  witli  a  gang  of  counterfeiters  and  in  other  crim- 
inal practices,  and  his  general  character  was  infamous ;  held,  that  a  verdict  founded 
on  his  testimony  could  not  stand.  (Allen  v.  Young,  6  Monroe,  136.)  So  if  it  appear 
he  has  been  convicted  of  felony,  by  the  record  or  his  own  admission.    (Per  Colden, 
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mayor,  in  Oir's  case,  5  Cit.  H.  Rec.  181.  Per  Radcliffe,  mayor,  in  Brown  and  Ray's 
oases,  2  id.  38.)  And  so,  though  he  may  have  been  pardoned,  (and  thus  rendered 
competent,)  he  is  not  credible  unless  corroborated  by  others.  (Per  Thompson,  U.  S. 
Judge,  Circuit  Court,  April  1824,  in  United  States  v.  Jones,  2  Wheel  Cr.  Cas.  451.) 
Yet,  though  he  were  concerned  in  the  very  felony  of  which  he  testifies,  if  he  be  cor- 
roborated, the  jury  may  believe  him.  (Per  Radcliffe,  mayor,  in  Ferguson's  case,  1  C. 
H.  Rec.  65.  Per  Riker,  recorder,  in  M'Niff 's  case,  id.  8, 10.)  Again,  where  the  mak- 
er of  a  note,  which  was  endorsed  for  tiis  accommodation,  being  released,  swore  that 
the  note  was  endorsed  (and  a  receipt  to  that  effefet  given  by  the  endorsee)  as  collateral 
security,  but  in  the  derangement  of  his  affairs,  he  had  lost  the  receipt ;  Daggett,  J. 
doubted  here  whether  the  fact  could  be  taken  as  proved  by  a  credible  witness.  But 
when,  in  addition,  it  appeared  that  he  had  repeatedly  contradicted  his  now  statement, 
in  letters  written  by  him  and  in  conversation,  and  his  character  was  beside  slightly 
impeached,  the  court  granted  a  new  trial,  although  the  verdict  was  in  favor  of  the  wit- 
ness' credibility.  (Newell  v.  Wriglit,  8  Conn.  Rep.  819,  324.)  And,  in  another  case, 
per  Story,  J.  (on  a  question  whether  goods  were  legally  captured  as  prize  or  piratical- 
ly taken  by  citizens  of  the  United  States,)  *'  If  the  cause  stood  solely  upon  the  testimo- 
ny  of  the  witnesses  who  have  been  examined  on  behalf  of  the  libellants,"  (those  who 
claimed  that  the  goods  had  been  illegally  taken,)  "  we  should  have  great  hesitation  in 
admitting  the  conclusions  which  have  been  drawn  from  it  The  witnesses  indeed 
apeak  directly  and  uniformly,  cither  to  the  point  of  illegal  equipment  or  illegal  augmen- 
tation of  force  within  our  ports.  But  their  testimony  is  much  shaken  by  the  manifest 
contradictions  which  it  involves,  and  by  declarations  of  facts,  the  falsity  of  which  was 
entirely  within  their  knowledge,  and  has  been  completely  established  in  proof.  It  has 
been  said  that  if  w^itnesses  concur  in  proof  of  a  material  fact,  they  ought  to  be  believ- 
ed in  respect  to  that  fact,  whatever  may  be  the  other  contradictions  in  their  testimony. 
That  position  may  be  true  under  circumstances ;  but  it  is  a  doctrine  which  can  be  re- 
ceived only  under  many  qualifications,  and  with  great  caution.  If  the  circumstances 
respecting  which  the  testimony  is  discordant  be  immaterial,  and  of  such  a  nature  that 
mistakes  may  easily  exist,  and  be  accounted  for  in  a  manner  consistent  with  the  ut- 
most good  faith  and  probability,  there  is  much  reason  for  indulging  the  belief  that  the 
discrepancies  arise  from  the  infirmity  of  the  human  mind,  rather  than  from  deliberate 
error.  But  where  the  party  speaks  to  a  fact  in  respect  to  which  he  cannot  be  presum- 
ed liable  to  mistake,  as  in  relation  to  the  country  of  his  birth,  or  his  being  in  a  vessel 
on  a  particular  voyage,  or  living  in  a  particular  place,  if  the  fact  turn  out  otherwise,  it 
k  extremely  difiicult  to  exempt  him  from  the  charge  of  deliberate  falsehood ;  and 
courts  of  justice,  under  such  circumstances,  are  bound,  upon  principles  of  law,  and 
morality  and  justice,  to  apply  the  msiximy  f alms  in  unofaUtu  in  omnibus,^^  (The  San- 
tiasima,  Trinidad,  7  Wheat.  283,  338, 9.) 

And  so,  though  the  discrepancy  aiise  from  any  innocent  cause,  other  than  an  in- 
firmity of  the  mind :  as  the  difference  of  observation,  the  nature  of  negative  and  posi- 
tive testimony,  the  declarations  of  witnesses  should  be  reconciled  if  possible ;  and  if 
the  jury  find  against  its  obvious  weight  when  tested  by  these  principles,  the  verdict 
will  be  set  aside.  Thus,  where  three  witnesses  testified  explicitly  to  a  set  of  words 
spoken  in  a  ball-room,  where  there  was  a  noise  from  dancing  and  the  violin,  and  a 
controversy,  followed  by  confusion  about  the  same  time,  though  eleven  witnesses  who 
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were  in  tlie  room  testified  that  they  did  not  hear  any  such  words,  and  that  in  their 
opinion  they  should  have  heard  them  if  uttered,  yet  the  jury  finding  against  the  speaK- 
ing,  a  new  trial  was  granted.  (Johnson  v.  Scribner,  6  Conn.  Rep.  185.)  The  court 
held  the  affirmative  testimony  decisively  entitled  to  the  greater  weight ;  and  that  the 
testimony  of  the  eleven  was  reconcOable  upon  the  ground  of  wanting  opportunity  or 
attention,    (id.) 

The  testimony  of  witnesses  apparently  inconsistent  is  always  to  be  so  construed  as, 
if  possible,  to  exempt  them  from  the  imputation  of  perjuiy.  Affirmative  testimony  is, 
fit)m  its  nature,  generally  of  greater  weight,  and  better  entitled  to  weight  than  nega- 
tive ;  and  the  want  of  means  or  opportunity  in  the  witness  of  knowing  the  matters  in 
controversy,  his  actual  inattention,  the  absence  of  circumstances  likely  to  excite  his  at- 
tentk>n,  or  the  existence  of  circumstances  likely  to  divert  it,  are  considerations  which 
greatly  diminish  the  effect  of  negative  testimony.  (Johnson  v.  Scribner,  6  Conn.  Rep. 
185 ;  and  see  Woodcock  v.  Bennet,  1  Cowen,  711.)  Yet  negative  may  equal  positive 
testimony,  and  put  us  to  consider  the  credibility  of  witnesses  on  other  grounds ;  as  if 
two  listen  with  equal  attention,  and  yet  contradict  each  other  as  to  the  fact  of  the 
words  being  spoken,  (id.  188,  9,  per  Hosmer,  C.  J.)  So  you  may  prove  that  a  man 
was  not  at  a  particular  place  on  a  certain  day,  by  showing  that  he  was  at  another,  so 
great  a  distance  as  to  render  it  impossible  to  be  at  both.  (Dranguet  v.  Prudhomme, 
8  Miller's  Lou.  Rep.  74.) 

So  where  S.  swore  positively  that  an  account  was  presented  by  him  to  L.,  who 
«wore  that  he  did  not  recollect  or  believe  that  it  was,  yet  credit  was  given  to  S.  The 
tatter  also  swore  that  the  defendant  made  a  promise,  on  such  a  day,  within  the 
state.  It  being  shown  he  was  out  of  the  state  on  that  day,  yet  the  testimony  of  S. 
was  maintained  as  being  a  mere  mistake  of  the  time,  which  may  well  be ;  and  the 
promise  was  also  proved  by  another.  (Flood  v.  Thomas,  5  Mart.  Lou.  Rep.  N.  S. 
560.)  A  mistake  in  memory  or  judgment  in  one  part  does  not  discredit  other  parts  of 
a  witness'  relation,  farther  than  it  may  go  to  his  general  want  of  adequate  power  of 
conception  or  memory.    (Per  Henderson,  J.  in  State  v.  Jim,  1  Dev.  510.) 

So  a  wide  distinction  should  be  made  between  witnesses  who  have  an  opportunity 
of  knowing  a  fact  (as  that  a  writing  has  not  been  altered)  and  those  who  express  a 
mere  opinion  from  its  appearance.  The  testimony  of  one  of  the  former  is  worth  a 
dozen  of  the  latter.  (Per  Sutlierland  J.  in  Malin  v.  Malin,  1  Wend.  623,  659.)  And 
the  opinion  or  belief  of  a  witness  is  sometimes  to  be  entirely  rejected,  as  founded  on  in- 
sufficient premises.  Thus,  where  a  witness  said  one  tract  of  land  bounded  upon  an- 
other, but  grounded  himself  on  a  survey,  the  particulars  of  which  he  did  not  pretend 
to  give,  tliis  shall  be  taken  as  mere  general  or  vague  belief  or  opinion.  (Jackson,  ex 
dem.  The  People,  v.  Wendell,  5  Wend.  142.)  In  a  late  case,  where  fifleen  witnesses 
swore  that  a  revolutionary  soldier  was  alive  and  disbanded  at  the  close  of  the  war,  and 
but  one  that  he  fell  in  battle  during  the  war,  the  testimony  of  the  latter  being  confirm- 
ed by  various  military  documents,  tlie  balloting  book  omitting  his  name,  it  being  en- 
tered among  the  dead,  where  it  was  also  mentioned,  that  letters  patent  were  delivered 
to  his  administrator,  the  same  fact  of  his  death  appearing  on  muster  rolls,  pay  rolls,  &c. 
the  jury  found  according  to  the  testitmony  of  the  single  witness  thus  confirmed ;  and 
the  supreme  court  expressed  their  satisfaction  with  the  verdict.  (Jackson,  ex  dem. 
Fowler,  v.  Loomis,  12  Wend.  27.)    In  estimates  of  the  expense  of  raising  a  number 
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of  youDg  slaves  in  Louisiana,  a  majority  of  the  witnesses  placed  it  at  830.  per  annum 
for  each ;  and  one  at  $15,  which  the  court  adopted  as  probably  the  fairest  estimate  un- 
der the  circumstances.  They  remark  that  "  numeration  is  certainly  the  easiest  nK)de 
by  which  judges  can  arrive  at  conclusions  on  matters  of  fact  supported  alone  by  the 
testimony  of  witnesses;  but  the  law  of  evidence  requires  that  tlieir  testimony  should 
be  weighed  by  probabilities,  and  itB  truth  be  ratlier  ascertained  in  this  manner  than  by 
counting  numbers ;"  and  the  court  governed  themselves  much  by  the  known  cheap- 
ness of  the  food  and  clothing  in  the  climate  of  that  state.  (Kemp  v.  Wamack,  3  Mil- 
ler's Lou.  Rep.  272.) 

2.  Yet  there  is  often  no  certain  standard  by  which  the  credit  of  conflicting  witnesses 
can  be  ascertained.  Different  courts  and  juries  would  entertain  difierent  opinions, 
and  each  must  judge  for  themselves.  (The  People  v.  Superior  Court  of  the  city  of 
New- York,  5  Wend.  126.)  In  such  a  case  generally  the  whole  is  referable  to  the 
jury,  who  determine  the  weight  due  to  each.  (Doc,  ex  dem.  Jones,  v.  Ful<jham,  2 
Murph.  364, 367,  8.)  And  this,  even  though  the  discrepancy  be  between  the  plaintiff's 
own  witnesses.  Thus,  upon  a  question  of  variance,  on  trying  an  indictment  far  forging 
a  note  not  produced,  one  of  the  witnesses  for  the  prosecution  swore  that  it  was  sub- 
scribed Henry,  (as  charged,)  and  another,  H.  (variant)  held,  it  should  be  put  to  the 
jury,  who  found  the  former  witness  correct  Per  Ewing,  Ch.  J.,  "  an  indictnoent  does 
not  fail  because  one  witness  differs  from  another  in  points  more  or  less  material,  or  even 
in  some  directly  contradicts  him."  (State  v.  Potts,  4  Halst.  26, 3 1.) "^  A  fortiori,  where 
tlie  discrepancy  is  only  partial.  For  where  the  plaintiff  called  a  witness  who  proved 
two  several  ^cts,  one  of  which  was  for  the  plaintiff;  but  tlie  other  would  have  defeat- 
ed him,  he  was  allowed  to  call  other  witnesses  to  disprove  the  latter  fact ;  and  yet 
have  the  credit  of  his  first  witness  go  to  the  jury  on  the  fact  which  he  wished  to  main- 
tain by  him.  (Bradley  v.  Ricardo,  8  Bmg.  57.)  So  where  the  sole  witness  to  the 
defendant's  hand  writing  prevaricated  and  swore  negatively  and  affirmatively  as  ta 
his  knowledge.    (Beauchamp  v.  Cash,  Dowl.  &  Ryl.  N.  P.  Cas.  3.) 

And  so,  in  general,  jurors  are  the  unfettered,  illimitable  and  final  judges,  whenever 
a  question  of  credibility  fairly  arises  in  respect  to  one  or  more  witnesses,  whether  the 
latter  be  concurring  or  conflicting.  (Heister  v.  Lynch,  1  Yeates,  108.  Fehl  v.  Good, 
a  Binn.  495.  Winchell  v.  Latham,  6  Cowen's  Rep.  682.  Ackley  v.  Kellogg,  8  Cow- 
en's  Rep.  223.  Sprague  v.  Michell,  2  Chit.  Rep.  271.  Fowler  v.  The  -Etna  Fire 
Ins.  Comp.  of  New- York,  7  Wend.  270.  Bucklin  v.  Thompson,  1  J.  J.  Marsh.  223", 
227,    Jackson,  ex  dem.  Fowler,  v.  Loomis,  12  Wend.  27.) 

Where  the  matter  of  credibility  is  thus  lef\  open  for  the  consideration  of  the  jury, 
no  certain  rule  can  be  laid  down  for  the  conduct  oC  their  understanding.  It  is  well 
settled  that  they  cannot  act  on  tlicir  own  private  knowledge  of  any  fact ;  for  then  it 
could  not  be  known  whether  the^verdict  be  for  or  against  the  evidence.  (3  Stark.  Ev. 
449.  3  Bl.  Comm.  375.)  The  contrary  would  put  an  end  to  the  granting  of  new 
trials ;  and  the  very  fact  that  a  man  be  prepossessed,  is  good  cause  of  challenge.  If 
he  know  any  thing  material,  he  ought  to  acquaint  the  court  of  this ;  and  be  sworn  aa 
a  witness.  (Said  in  Smith,  ex  dem.  Dormer,  v.  Parkhurst,  Andr.  315,  321.)  He  is 
to  examine  and  appreciate  the  credibility  of  witnesses,  according  to  his  best  knowledge 
and  observation  in  the  light  of  experience  and  the  laws  of  human  action.  In  this  he 
many  times  has  to  do  with  various  mental  faculties,  especially  memory  and  attention ; 
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and  various  foibles,  frailties  and  vices  as  contrasted  with  circumspection,  candor  and 
moral  worth.  Several  writers  have  furnished  us  with  valuable  illustrations  ujwn  these 
heads  which  cannot  be  too  much  studied.  The  powers  of  attention  and  memory,  the 
two  cardinal  faculties  of  a  witness'  mind,  are  illustrated  by  our  author  in  a  quotation 
from  the  bishop  of  Landaff,  applicable  to  certain  slight  discrepancies  among  the  several 
evangelical  writers,  by  which  the  credit  of  their  Iiistories  is  rather  fortified  than  impair- 
ed ;  while  Mr.  Starkie,  (3  Stark.  Ev.  468,)  has  favored  us  with  a  like  illustration  from 
Paley's  Evidences  of  Christianity.  On  the  other  hand,  while,  as  we  shaD  see  hereafter, 
Mr.  Evans  gives  full  force  to  the  general  argument,  he  cautions  us  against  its  too 
common  and  indiscriminate  application.  To  excite  due  caution  against  implicit  reli- 
ance on  the  powers  of  memory,  when  exerted  upon  certain  subjects,  Mr.  Starkie, 
(id.  462,  note,)  tells  us  of  a  learned  judge,  who  rose  fresh  from  the  evidence,  and  in 
summing  up,  recited  a  witness'  testimony  against  a  prisoner,  on  a  charge  of  forgery, 
as  imputing  to  him  the  words  "  I  am  the  drawer,  the  acceptor  and  the  endorser  of  the 
bill ;"  whereas  the'true  words  were,  "  I  know  the  drawer,"  &c.  The  error  was  correct- 
ed ;  but  the  learned  author  remarks,  "  had  tlie  witness  made  the  same  mistake,  the 
consequences  might  have  been  fatah" 

Reading  the  above  note  suggested  an  instance  to  the  editor,  which  may  not  be  with- 
out its  use.  One  Caldwell  being  on  his  trial  for  perjury,  in  having  denied  the  existr 
ence  of  a  slightly  material  circumstance  against  one  Baker,  who  was  on  his  trial  for 
murder,  stood  already  contradicted  by  several  witnesses,  who  swore  to  the  circum- 
stance, and  to  Caldwell's  knowledge  of  it.  The  circumstance  having  transpired 
some  14  or  15  years  before,  gave  room  to  suppose  that  he  might  have  forgotten  it. 
Had  the  jury  believed  this,  as  they  most  likely  would  have  done,  his  acquittal  was  cer- 
tain ;  and  this  the  editor,  (who  presided  at  the  trial,)  thought  must  be  tlie  result  But 
Caldwell  had  recently  been  examined  on  a  charge  of  participating  in  the  murder,  be- 
fore three  magistrates,  and  one  of  these,  Mr.  Jas.  Newton,  deposed  that,  on  that  occa- 
sion, Caldwell  had  admitted  his  recollection  of  the  circumstance.  After  the  cause  had 
been  summed  up  by  counsel,  and  just  as  the  editor  was  rising  to  charge  the  jury,  un- 
der the  strong  impression  that  such  evidence  would  lead  to  an  inference  of  corrupt 
suppression  by  CaldweU,  anotlier  of  the  examining  magistrates,  Mr.  Joseph  A.  Sweet, 
gratuitously  came  to  the  stand,  and  testified  that  Caldwell  had  denied  his  recollection 
before  the  magistrates  in  the  same  terms  as  at  the  trial.  The  third,  Mr.  Anson  Thomp- 
son, being  called,  agreed  in  recollection  with  Mr.  Sweet.  The  prisoner,  as  the  editor 
was  afterwards  informed,  had  before  this  given  himself  up  as  the  hopeless  victim  of 
misrecoUection.  But  he  was  acquitted.  (Saratoga  oyer  and  terminer,  Nov.  1891, 
Co  wen,  C.  Judge,  presiding.) 

The  anxiety  of  legal  writers  to  admonish  the  judicial  inquirer,  of  the  occasional  frail- 
ty or  perversion  of  memory,  will  be  found  most  laudable,  if  we  advert  to  the  immense 
tracts  of  investigation  where  oral  testimony  must  be  employed  as  the  instrument ;  and 
that  too,  in  examining  those  very  subjects  where  it  is  most  liable  to  err ;  the  least  open 
to  correction  when  mistaken,  or  detection  when  false.  Verbal  contracts,  admissions, 
declarations,  with  their  endless  diversity  of  application ;  oral  slander  and  perjury, 
which  occupy  so  much  time  in  our  courts  of  justice,  depend  almost  entirely  upon  the 
capacity  of  witnesses  to  remember  words  and  phrases  according  to  their  just  import. 

Upon  these  heads,  however,  and  every  other  subject  of  inquiry  conducted  by  the 
lights  of  oral  testimony,  we  ought  not  to  suppress  those  unperverted  prindples  implant- 
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ed  in  our  nature  to  regulate  the  degree  of  reliance  upon  tliis  species  of  evidence.  Oth- 
erwise, judicial  sagacity  would  degenerate  into  distrust  and  incredulity.  Confidence 
should  generally  be  extended  to  human  testimony.  Rejection  and  qualification  are 
exceptions.  "  The  wise  and  beneficent  Author  of  nature,  who  intended  that  we  should 
be  social  creatures,  and  that  we  should  receive  the  greatest  and  most  important  part 
of  our  knowledge,  by  the  information  of  others,  hath,  for  this  purpose,  implanted  in  our 
natures  two  principles  that  tally  witli  eacli  other.  The  first  of  these  principles  is  a 
propensity  to  speak  truth,  and  to  use  the  signs  of  language  so  as  to  convey  our  re* 
al  sentiments.  This  principle  has  a  powerful  operation  even  in  the  greatest  liars ;  for 
where  they  lie  once,  they  speak  truth  a  hundred  times.  Truth  is  always  uppermost, 
Uid  is  the  natural  issue  of  the  mind.  It  requires  no  art  or  training,  no  inducement  or 
temptation ;  but  only  that  we  yield  to  natural  impulse.  Lying,  on  the  contiary,  is  do- 
ing violence  to  our  nature ;  and  is  never  practiced,  even  by  the  worst  men,  without 
some  temptation.  Speaking  truth  is  like  using  our  natural  food,  which  we  would 
do  from  appetite,  although  it  answered  no  end ;  but  lying  is  like  taking  physic, 
which  is  nauseous  to  the  taste,  and  which  no  man  takes  but  for  some  end  which  he 
cannot  otherwise  attain.  There  may,  indeed,  be  temptations  to  falsehood,  which 
woukl  be  too  strong  for  tlie  natural  principles  of  veracity  unaided  by  the  principles  of 
honor  and  virtue ;  but  where  tliere  is  no  such  temptation,  we  speak  trutli  by  instinct. 
By  this  instinct,  a  real  connection  is  formed  between  our  words  and  our  thoughts ;  and 
thereby  the  former  become  fit  to  be  signs  of  the  latter,  which  they  could  not  otherwise 
be.  And  although  tliis  connection  is  broken  in  every  instance  of  lying  and  equivoca- 
tion, yet  these  instances  being  comparatively  few,  the  authority  of  human  testimony  is 
only  weakened  by  them ;  but  cot  destroyed. 

Another  original  principle  implanted  in  us  by  the  Supreme  Being,  is  a  disposition  to 
confide  in  the  veracity  of  others ;  and  to  believe  what  tliey  tell  us.  This  is  the  coun- 
terpart to  the  former ;  and  as  that  maybe  called  the  principle  of  veracity^  we  shall,  for 
the  want  of  a  more  proper  name,  call  this  the  principle  of  credulity.  It  is  evident  tliat, 
in  matter  of  testimony,  the  balance  of  human  judgment  is  by  nature  inclined  to  the  side 
of  belief;  and  turns  to  tliat  side  of  itself  where  tliere  is  nothing  put  into  the  opposite 
scale.  If  it  were  not  so,  no  proposition  that  is  uttered  in  discourse  would  be  believed 
until  it  was  examined  and  tried  by  reason ;  and  most  men  would  be  unable  to  find 
reasons  for  believing  the  thousandth  part  of  what  is  told  them.  Such  distrust  and  in- 
credulity would  deprive  us  of  the  greatest  benefits  of  society,  and  place  us  in  a  worse 
condition  than  that  of  savages.  And,  as  in  many  instances,  reason,  ija  her  greatest 
maturity,  borrows  aid  from  testimony ;  so  in  others,  she  mutually  gives  aid  to  it,  and 
strengthens  its  authority.  For  as  we  find  good  reason  to  reject  testimony  in  some  ca- 
ses, BO  in  others  we  find  good  reason  to  rely  upon  it  witli  perfect  security  even  in  our  * 
most  imp<Hlant  concerns.  The  character,  the  number,  and  the  disinterestedness  of 
witnesses,  the  impossibility  of  collusion,  and  the  incredibility  of  their  concurring  in 
their  testimony  without  collusion,  may  give  an  irresistible  strength  to  testimony,  com- 
pared to  which  its  native  and  intrinsic  authority  is  very  inconsiderable."  (Dr.  Reid's 
Inquiry  into  the  Human  Mind,  §  24.) 

*^  All  regard  to  testimony  supposes  the  general  proposition,  that  witnesses,  not  hav- 
ing any  motives  for  asserting  what  la  false  or  suppressing  what  is  true,  having  had  an 
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adequate  opportunity  of  observing  the  subject  to  which  they  depose,  having  actually 
observed  it  with  adequate  attention,  and  having  a  distinct  and  perfect  memory  witli 
respect  to  it,  relate  what  they  have  seen,  or  heard  with  accuracy  and  fidelity ;  and  tlie 
veracity  of  testimony,  given  by  persons  fully  answering  this  description,  is  received 
and  acted  upon  as  a  sufBcient  test  of  moral  and  judicial  certainty.  If  a  person,  whol- 
ly indifferent  to  the  event  of  a  cause,  should  depose  tl*at  within  the  preceding  hour,  he 
had  seen  one  of  tlie  parties  with  whom  he  was  perfectly  well  acquainted,  execute  a  re- 
lease, the  fact  of  such  execution  would  be  admitted  as  a  certain  truth. 

"  But  in  judicial  inquiries,  recourse  must  oflen  necessarily  be  had  to  testimony,  not 
completely  answering  the  description  which  has  been  given,  or  with  respect  to  which 
tlie  application  of  that  description  may  not  be  fully  ascertained ;  and  tho  scale  of  testi- 
mony descends  from  tliat  high  assurance,  which  is  for  all  moral  purposes  equivalent 
to  certainty,  through  every  gradation  of  inferior  testimony,  to  that  which  leaves  the 
judgment  completely  in  suspense,  and  from  thence,  through  all  the  degrees  between 
the  slightest  preponderance  on  the  side  of  incredulity,  to  the  extreme  of  selt-convicted 
falscIuK)d. 

"  If  a  perfect  and  absolute  assurance  that  a  witness  completely  answered  tlie  above 
description,  were  in  every  case  to  be  regarded  as  an  essential  preliminary  to  the  cre- 
dence of  his  evidence,  the  incredulity  would,  in  numerous  instances,  be  in  opposition 
to  the  actual  truth  of  the  thing  related.  Such  an  incredulity  would  be  the  effect  and 
sign  of  imprudence,  in  the  ordinary  intercourse  of  life ;  in  the  administration  of  law,  it 
would  frequently  occasion  a  failure  of  right,  and  consequently  merit  the  appellation  of 
injustice.  ^ 

"  Testimony  therefore  will,  for  either  purpose,  be  in  general  regarded  as  accu- 
rate and  true,  unless  there  is  reason,  from  its  own  inherent  qualities,  or  from  extrinsic 
circumstances,  for  formir^  an  opposite  conclusion,  or  at  least,  for  suspending  the  judg- 
ment. 

"If  there  is  an  adequate  opportunity  for  arriving  at  certainty,  or  obtaining  further 
information  respecting  the  truth  of  evidence,  upon  which  the  judgment  is  divided,  the 
mind  will  require  the  satisfaction  of  which  the  subject  is  susceptible,  either  in  confir- 
mation of  the  fact  asserted,  or  in  contradiction  of  it,  and  the  satisfaction  expected  wil^ 
be  in  proportion  to  the  importance  of  the  object,  to  the  degree  of  doubt  attending  tlrt 
testimony  afforded,  and  tlie  nature  of  the  opportunities  for  dispelling,  or  diminishing  it 

"  But  if  there  is  no  further  opportunity  of  acquiring  an  absolute  knowledge  of  the 
truth,  consistent  with  the  purpose  for  which  opinion  must  become  the  motive  of  action, 
the  mind  must  decide  according  to  the  extent  of  its  ability,  upon  the  testimony  actu- 
ally before  it,  comparing  the  general  reason  for  admitting,  with  the  particular  reasons 
for  rejecting  it,  and  these,  with  other  particular  reasons  in  support  of  it,  and  forming 
the  judgment  according  to  the  due  preponderance,  without  permitting  the  effect  of 
that  preponderance  to  be  destroyed  by  the  inferior  reasons,  which,  previous  to  the 
moment  of  decision,  may  appear  to  be  opposed  to  it. 

"  This  preponderance  may  admit  of  degrees,  and  the  justness  of  the  decision  wiB 
depend  upon  the  degree  of  preponderance,  compared  to  the  degree  of  importance  at- 
tached to  the  decision. 

"  W  here  the  rejection  of  a  fact  as  false,  which  eventually  may  be  true,  might  be 
attenikd  with  material  detriment,  but  the  reception  of  it  as  true,  if  eventually  it  might 
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be  false,  would  be  perfectly  insignificant,  the  conduct  will  not  only  be  influenced  by 
the  existence  of  a  slight  preponderance  in  favor  of  the  assertion,  but  In  opposition  to  a 
slight,  or  according  to  the  increasing  magnitude  of  the  object,  even  a  great  prepon- 
derance against  it;  or  reversing  the  supposition,  where  the  reception  as  true,  of  what 
may  be  eventually  false,  would  be  materially  detrimental,  but  the  rejection  as  false,  of 
"what  mi.^ht  eventually  be  true,  would  be  perfectly  insignificant ;  tlie  abstract  degrees 
of  preponderance  in  support  of  the  fact,  would  be  less  regarded  than  the  danger  of  the 
conclusion.  In  matters  of  mere  specula tiun,  the  decision  is  immaterial,  in  matters  of 
practice  essentially  otherwise, 

<<  To  adopt  the  conclusion  which  is  supported  by  tlie  strongest  evidence,  is  in  mat* 
ters  of  personal  concern,  the  indication  of  wisdom  and  prudence;  in  deciding  upon  the 
&te  or  interest  of  others,  to  exert  the  strongest  and  most  patient  efforts  of  the  mind, 
for  the  purpose  of  attaining  a  similar  conclusion,  is  tlie  indispensable  attribute  of 
justice. 

*'  In  the  intercourse  of  life,  and  in  the  administration  of  justice,  the  general  assent  to 
the  veracity  of  positive  testimony  will  be  a  correct  rule  of  conduct,  which  in  most  ca- 
ses will  be  confirmed  by  subsequent  observation  and  experience.  But  as  this  general 
rule  is,  in  a  great  many  particular  cases  fallacious,  as  the  application  of  it  is  frequent- 
ly perverted  by  deception  and  error,  it  equally  becomes  the  province  of  prudence,  and 
of  justice,  to  exert  a  proper  and  adequate  caution  for  opposing  and  counteracting 
these  exceptions,  without  permitting  the  excess  of  caution  to  defeat  the  benefit  of 
the  rule. 

"  In  some  cases  the  spirit  of  caution  is  adopted  by  the  law  itself^  which  adverting  to 
general  causes  that  are  deemed  to  have  a  tendency  unfavorable  to  the  adequate  man- 
ifestation of  truth,  prescribes  rules  of  authenticity  wholly  excluding  the  admission  of 
less  authentic  testimony,  regulates  the  number  of  witnesses  which  shall  be  required  for 
the  establishment  of  a  disputable  fact,  or  excludes  the  testimony  of  those  whose  inter- 
est or  wishes  may  have  an  influence  upon  their  relation,  in  opposition  to  the  natural 
operation  of  sincerity.  By  tliis  exclusion  truth  is  oflen  frustrated,  as  in  the  general  re- 
ception of  evidence  it  is  of\en  disguised  and  perverted ;  but,  in  both  cases,  the  general 
principle  of  conduct  is  to  provide  for  the  greatest  promotion  and  preservation  of  it  up- 
on the  whole.  The  degrees  of  precaution  varj'  in  different  communities,  accoiding  to 
Jhe  habits  of  the  people,  or  the  spirit  and  disposition  of  the  individual  law.  But  in  all 
communities  there  is  a  limit  to  the  principle  of  restriction,  and  where  that  ends,  the 
principle  of  precaution  must  begin,  confiding  to  the  discretion  and  prudence  of  the 
judge,  the  exercise  of  that  discrimination  which  can  be  no  further  regulated  by  the 
mandatory  provision  of  the  law ;  and  it  may  not  be  unreasonable  to  observe,  tliat  where 
the  latitude  of  the  law  is  most  extensive  in  the  admission  of  evidence,  it  becomes  re- 
quT«nte  that  the  caution  and  circumspection  of  the  judge  shall  be  proportionately  ex- 
tensive in  the  reception  of  it ;  as  being  the  only  preservative  against  those  abuses 
which,  in  a  more  rigid  system,  are  prc?ented  under  similar  circumstances  by  ex- 
clusion. 

'^  The  combining  a  proper  confidence,  then,  with  a  proper  caution  at  tlie  time  of 
writing  the  sentence,  is  the  ground  or  object  of  judicial  duty. 

*^  In  adverting  to  the  description  of  a  witness  whose  testimony  was  regarded  as  equir- 
aknt  to  moral  certainty,  I^  in  the  first  placei  supposed  hiin  to  be  wholly  indififerwit  to 
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the  eveDt ;  but  it  very  frequently  occurs  that  those  who  are  moat  interested  in  the 
event,  have  the  roost  accurate  knowledge  of  the  subject  The  testimony  of  these,  it  is 
the  general  policy  of  almost  every  system  of  jurisprudence  ta  exclude.  Others,  inti- 
mately connected  with  the  interested  party  and  beyond  the  reach  of  exclusion,  whilst 
they  may  be  nble  materially  to  illustrate  tlie  subject  of  inquiry,  cannot  but  entertain  a 
wish  uix>n  the  result ;  and  even  those  who  are  originally  indifferent,  will,  in  most  ca- 
ses, have  an  inclination  in  support  of  the  cause  for  which  they  are  produced.  This  is 
peculiarly  the  case  wl^ r©  the  parly  or  liU  attorney  and  the  witnesses  have  travelled 
together  to  an  assize,  or  are  living  together  in  an  assize  town ;  or  even  when  the  wit- 
nesses themselves  are  together,  as  is  commonly  the  case,  for  some  time  previous  to  the 
trial ;  the  cause  in  which  they  are  to  be  examined  becomes  the  natural  and  usual  topic 
of  their  conversation ;  and  the  success  of  it,  generally  speaking,  cannot  be  a  matter  of 
absolute  indifference.  Where  the  wishes  are  anxiously  engaged  in  favor  of  an  event, 
the  opinions  are  seldom  wholly  uninfluenced.  A  philosopher  sees  in  a  stronger  form 
of  view  the  facts  which  favor  his  system ;  an  advocate,  though  avowedly  arguing  not 
upon  his  own  impressions,  but  upon  the  grounds  most  favorable  to  his  client,  becomes 
really  impressed  with  the  truth  of  the  proposition  which  he  is  engaged  to  sustain  ;  and 
a  witness,  under  the  circumstances  above  alluded  to,  sees  the  truth  through  the  medi- 
um of  his  wishes.  It  is  the  regular  habit  of  the  bar  to  exclude  the  witnesses  from  their 
consultations,  in  order  to  prevent  their  testimony  being  biassed  by  tlie  views  which 
they  might  receive  of  the  bearings  of  the  cause ;  but  the  other  conversations  in  wliicb 
they  are  engaged  present  that  object  to  their  mind.  Some  practicers,  to  insure  the 
success  of  their  cause,  interrogate  the  witnesses  again  and  again,  without  any  sinister 
motive,  and  merely  with  a  wisii  to  assist  the  accuracy  of  their  examination.  Others, 
more  judicious,  having  once  by  careful  investigation  informed  themselves  of  the  truths 
trust  to  the  natural  and  miprepared  effusion  of  it.  It  is  very  easy  to  lay  down  a  gen- 
eral maxim,  tliat  a  witness  ought  to  divest  himself  even  of  involuntary  wishes,  that  he 
ought,  in  the  manner  as  well  as  the  substance  of  his  narrative,  to  adhere  to  a  succinct^ 
impartial  account  of  the  truth ;  but  still  the  infirmities  d*  human  nature  will  have  their 
operation,  and  a  witness,  in  the  short  period  allotted  to  his  examination,  will,  in  many 
cases,  with  a  mind  unaffected  by  the  slightest  intention  of  a  wilful  deviation  from  vera- 
city, give  an  aspect  to  his  relations  derived  fVom  the  previous  influence  of  his  wishes 
upon  his  opinion ;  and  if  this  circumstance  will  occur,  as  in  numerous  instances  it  un- 
questionably will,  with  respect  to  persons  who  are  duly  sensible  of  the  nature  of  their 
obligation,  how  much  more  extensive  will  be  the  influence  of  similar  considerations, 
with  respect  to  those  who  are  indifferent  to  it  ?  The  inference  which  I  wish  to  deduce 
from  the  preceding  observations,  is  the  propriety  of  receiving,  with  adequate  circum- 
spection, that  part  of  the  testimony  which  may  probably  be  influenced  by  such  consid- 
erations as  have  been  alluded  to,  without  unduly  discrediting  the  substantial  parts  of  the 
relation,  which  may  be  entirely  free  from  any  rational  objection.  I  am  perfectly  aware 
of  the  general  adoption  of  the  maxim,  that  if  the  witness  wilfully  deviates  from  troth 
in  any  pnrticular,  the  whole  credit  of  his  testimony  is  destroyed,  and  shall  have  occa- 
sion more  particularly  to  allude  to  it ;  but  the  true  application  of  the  maxim  is  only 
referable  to  those  deviations  which  result  from  the  actual  depravity  of  the  mind,  and 
does  not  extend  to  its  involuntary  infirmities.    To  illustrate  my  general  idea  by  the 
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particular  amplication  of  it :  Two  witnesses  may  give  a  correct  narrative  of  the  same 
event,  so  far  as  their  moral  veracity  is  concerned,  yet  leave  a  very  different  impression 
upon  the  minds  of  their  hearers;  the  mere  manner  of  narration  with  respect  to  looks, 
tones  and  gestures,  will  produce  the  difierence.  The  friend  of  an  injured  party  will 
describe,  with  feeling  and  interest,  the  subject  of  lus  complaint ;  his  previous  sent^* 
roents  give  the  subject  an  exaggerated  representation  to  his  own  mind,  which  he  com- 
municates to  his  hearers ;  the  friend  of  his  assailant  sees,  in  a  striking  point  of  view, 
the  provocation  which  to  tlie  other  had  appeared  trivial  and  insignificant,  and  the  con- 
duct occasioned  by  it  will  appear  in  very  mitigated  cobrs ;  and  from  a  mere  indiffer- 
ence in  the  mode  of  his  relation,  will  produce  a  precisely  opposite  impression ;  while 
an  unconnected  by-standcr  will  give  a  representation  perfectly  accordant  with  the  oth- 
ers in  its  general  substance,  but  presenting  the  correct  medium  between  the  excess 
of  the  one  and  the  extenuation  of  the  otlier.  His  own  narration  will  receive  a  degree 
of  vivacity  or  sluggishness  fjrom  his  constitutional  character,  but  will  not  be  influenced 
by  those  considerations  which  actuate  the  others.  Wherever,  tlierefbre,  the  judgment 
and  opinion  may  be  involuntarily  and  inconsciously  affected  by  the  habits  or  relationa 
of  the  witness,  a  suspicion  may  be  reasonably  entertained  of  tlie  justness  of  his  narra- 
tion, so  far  as  the  operation  of  these  causes  may  be  imputed  to  him,  without  invalidat- 
ing the  general  credit  in  his  veracity. 

"  To  this  observation  may  be  added,  the  readiness  which  appears  in  adducing  what 
Ss  favorable  to  the  party  on  whose  behalf  the  witness  feels  an  interest,  and  a  reluctance 
in  disclosing  what  is  adverse  to  him.  I  admit  the  duty  of  a  perfect  equality  and  ipdi^ 
(erence,  but  I  conceive  the  deviations  from  that  duty  are  referrible,  in  many  cases,  to 
tlie  sources  which  I  have  already  alluded  to.  A  witness  is  placed  in  a  situation  to 
which  he  is  utterly  unaccustomed ;  he  cannot  possess  the  presence  of  mind  and  the  com- 
posure of  an  indifferent  spectator,  or  control  at  pleasure  the  tendancles  of  his  disposi- 
tion ;  the  difference  of  his  manner,  with  respect  to  the  two  parts  of  a  subject,  will  prop- 
erly  exercise  tlie  discrimination  of  those  who  are  to  decide  upon  his  testimony ;  they 
will  endeavor  to  correct  the  effect  of  his  partiality,  but  will  not  urge  the  charge  of  false- 
hood and  prevarication,  beyond  the  designed  and  wilful  dereliction  of  integrity.  I  trust 
that  I  have  expressed  myself  with  sufficient  distinctness,  to  prevent  its  being  supposed 
jat  I  am  becoming  the  advocate  for  intentional  misrepresentation,  or  deliberate  sup- 
pression ;  I  wish  only  to  inculcate  the  principle  of  preventing  the  natural  infirmities  of 
the  character  having  a  more  extensive  influence  upon  the  credit  of  testimony,  than 
they  may  reasonably  be  supposed  to  have  upon  its  truth. 

"  There  are  some  particular  subjects,  in  which  the  suspicion  of  involuntary  bias  in  a 
Witness  will  be  stronger  than  in  others.  It  will  evidently  be  least  in  plain  matters  of 
fiict,  as  whetlier  a  carriage  was  on  the  right  or  lefl  side  of  the  road.  It  will  be  strong- 
est when  it  relates  to  manner,  as  whether  the  driver,  who  is  himself  the  witness,  was 
conducting  himself  properly  or  otherwise.  The  evidence  of  conversation  and  expres- 
sions ought  to  be  received  with  very  considerable  circumspection,  so  far  as  any  thing, 
depends  upon  its  circumstantial  accuracy.  It  very  rarely  occurs  that  two  persons  wiU 
rebite  the  same  conversation  in  the  same  manner.  The  particular  phra8eok>gy  of  the 
relator  will  always  blend  itself  with  the  relation;  and  nothing  is  more  common  than 
for  the  impression  of  conversation  to  be  influenced  by  the  previous  disposition  of  the 
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parties  to  it,  or  the  hearers  of  it.  The  accounts  which  are  published  in  the  newspa- 
pers, of  the  proceedings  in  parliament  or  courts  of  justice  on  the  day  preceding,  vary 
considerably  from  each  other,  not  merely  in  the  taking  a  more  or  less  comprehenmve 
Tiew  of  particular  parts,  hut  also  in  the  suhstance  of  the  statement  relative  to  the  same 
particulars,  and  even  in  the  order  of  the  speakers ;  and  the  general  correctness  of  the 
representation  is  very  seldom  assented  to  by  those  who,  from  having  been  present, 
have  an  opportunity  of  confirming  or  contradicting  it. 

"  Nothing  is  more  natural  than  to  apply  what  we  hear  according  to  what  we  wish,  to 
construe  an  expression  of  civility  as  an  offer  of  service — the  recommendation  of  a  cus- 
tomer as  a  promise  for  the  payment  of  his  account.  The  statute  of  frauds  has  inter* 
posed  its  authority,  to  prevent  the  effect  of  tliis  misconception  in  several  cases  particu- 
larly enumerated.  The  principle  of  tliat  statute  may  be  judiciously  applied  to  the  e^ 
feet  of  evidence,  in  several  cases  without  the  limit  of  its  provisions,  but  subject  to  the 
mischief  against  which  it  was  intended  as  a  remedy ;  evidence  of  promises  and  ac- 
knowledgments is  almost  always  given  by  persons  who  are  in  a  situation  which  pre* 
vents  their  being  absolutely  indifferent  respecting  the  effect,  and  who  will,  in  many  ca- 
ses, unconsciously  give  a  turn  to  the  conversations  which  they  relate,  by  no  means  ac- 
cordant with  the  impressions  which  the  speakers  intended  to  convey.  To  receive  the 
representations  of  these  persons  as  literally  correct,  to  consider  the  expressions  which 
they  relate  as  having  the  same  authentic  certainty  as  a  written  document,  will  there- 
ibre,  in  many  cases,  lead  to  a  conclusion  repugnant  to  the  truth,  and  consequently  the 
■attention  given  to  such  evidence  will,  according  to  the  just  principles  of  ratiocination, 
be  much  less  than  that  wliich  is  due  to  the  plain  affirmative  or  negative  of  an  unequiv- 
ocal matter  of  fact. 

"  There  is  one  kind  of  testimony  to  which  the  preceding  observation  emphatically 
applies,  and  which  is  often  subject  to  the  additional  imputation  of  an  intentional  want  of 
fairneca  of  conduct  I  mean  the  acknowledgments  which  are  obtained  by  persons  con- 
nected with  the  law,  on  behalf  of  the  parties  for  whom  they  arc  engaged.  Such  ac- 
knowledgments only  deserve  a  full  attention^  when  it  appears  that  they  were  made 
witli  perfect  freedom,  and  with  perfect  plainness.  The  disingenuous  artifices  which 
are  made  use  of  to  entrap  a  person  into  expressions  to  be  used  in  evidence  against 
him,  tlie  eagerness  to  make  a  direct  and  positive  application  of  an  ambiguous  expres- 
sion, to  strain  into  a  promise  or  acknowledgment  what  was  never  intended  to  convey 
that  impression  to  the  mind,  cannot  be  too  narrowly  watehed,  or  too  strongly  discoun- 
tenanced. Nothing  is  more  calculated  to  excite  an  unfavorable  opinion,  than  to  see 
an  attorney  stand  up  to  support  his  falling  cause,  by  supplying  all  deficiencies  of  proofj 
from  some  supposed  conversation  with  the  adverse  party;  and,  according  to  the  apt 
metaphor  commonly  applied  to  tlie  subject,  pinning  the  basket.  A  reputable  attorney 
will  be  cautious  of  engaging  in  conversation  with  the  adverse  party,  except  in  the 
pres2nce  of  his  own  professional  adviser,  and  will  be  still  more  cautious  in  avoiding  any 
unfair  representation  of  it ;  but  however  strongly  the  general  respectability  of  the  pro- 
fession may  inculcate  the  propriety  of  this  practice,  experience  evinces  that  there  are 
many  particular  exceptions ;  and  the  caution  which  is  advisable  with  respect  to  credit- 
ing the  testimony  of  persons,  whose  situation  is  in  some  degree  a  pledge  for  the  pro- 
priety of  their  conduct,  becomes  requisite^  in  a  still  higher  degree,  with  respect  to  ihe 


Sect.  8.]  Of  Prestanptive  Evidence.  407 

inferior  ofllcers  of  the  law ;  a  set  of  persons  among  whom  there  are  many  instances  of 
probity  of  character,  and  propriety  of  conduct,  but  who,  in  general,  find  their  greatest 
interest  in  their  adroitness  to  serve  the  parties  by  whom  they  are  engaged.  It  would 
tend  greatly  to  advance  the  credit  of  all  evidence  given  of  such  acknowledgments,  if 
they  were  immediately  taken  down  in  writing,  and  communicated  to  the  party  making 
them ;  and  in  case  any  dissent  was  expressed,  or  explanation  offered,  that  should  be 
added  to  the  minute ;  in  short,  it  is  desirable  that  an  accurate  memorial  should  be 
made  .of  the  transaction,  and  of  the  demeanor  of  the  party,  before  the  impression  of  the 
memory  could  be  perverted ;  and  what  is  still  more  important,  beibre  the  testimony 
could  be  influenced,  by  a  view  of  its  materiality,  derived  from  the  subsequent  aspect  of 
the  cause.  The  preceding  observations  may  be  extended,  in  a  remarkable  degree,  to 
the  inferior  retainers  of  police,  who  generally  feel  a  strong  interest  in  the  conviction  of 
persons  charged  with  criminal  offences,  and  are  apt  to  suppose  their  own  reputation 
ibr  assiduity  and  activity  connected  with  that  event.  It  would  conduce  to  the  purity 
of  justice  in  this  respect,  if  no  accounts  of  the  declarations  of  prisoners  to  these  persons 
were  received  upon  a  trial,  which  were  not  stated  and  reduced  into  writing  upon  the 
examination  of  the  prisoner  before  the  magistrate,  and  the  prisoner's  declaration  re- 
specting which,  at  that  time,  was  also  carefully  recorded.  The  magistrates  should 
likewise  be  very  particular  in  stating,  on  the  examination,  the  circumstances  and  man- 
ner in  which  the  declaration  was  obtained,  and  not  be  satisfied  with  the  common-place 
questions,  of  whether  there  were  any  threats  or  promises;  since  the  legal  objection  is^ 
in  terms,  often  carefully  avoided,  while  the  spirit  and  principle  of  it  have  tlieir  full  op- 
eration and  effect-  Courts  of  justice,  generally,  with  great  propriety  direct  a  jury  to 
lay  out  of  their  mind  any  representation  of  officers  of  police,  respecting  the  alarm  or 
agitation  manifested  by  a  person,  on  being  charged  witli  any  offence,  a  subject  which, 
is  often  very  eagerly  presented  to  them ;  correctly  observing,  that  innocence  may  not 
be  less  agitated  by  an  unexpected  charge,  than  criminality  alarmed  by  detection.  The 
evidence  of  persons  who  depose  to  tlieir  scientific  knowledge  of  any  matters  in  dispute 
is,  in  many  cases,  subject  to  be  influenced  by  their  wishes,  in  favor  of  the  party  addu- 
cing them.  It  has  been  the  observation  of  a  great  advocate,  now  advanced  to  a  high 
judicial  situation,  respecting  the  conflicting  testimony  of  surveyors  produced  by  the 
opposite  parties,  that  these  persons  were  only  advocates  upon  oath.  The  course  of 
practice  certainly  furnishes  many  instances  of  the  truth  and  propriety  of  the  observa- 
tion ;  the  proper  correction  of  this  inconvenience  is  to  apply  the  attention  rather  to  the 
conviction,  which  these  advocates  produce  upon  the  mind,  by  the  justice  and  consist- 
ency of  their  arguments,  than  to  give  to  their  testimony  the  autliority  which  is  due  to 
an  indiOerent  relation  of  an  obvious  matter  offset. 

"  The  above  observations  will  sufficiently  indicate  tlie  principle  which  I  have  endeav- 
ored to  establish,  in  favor  of  a  distinction,  between  the  caution  which  should'be  applied 
in  the  reception  of  evidence,  from  persons  who  may  naturally  be  supposed  to  be  not 
indifferent  in  the  event  of  an  inquiry,  and  tlie  absolute  discredit  of  their  testimony. 

"  The  opportunity  of  observation,  the  accuracy  with  which  that  observation  baa 
been  conducted,  and  the  fidelity  of  memory  with  which  it  is  related,  are  also  circum- 
stances which  should  naturally  form  a  material  ingredient  in  the  credit  which  it  should 
receive.  It  is  very  certain,  that  the  mind  ib  often  deceived  by  its  impressions  upon 
these  subjects ;  and  that  upon  examination  and  inquiry,  its  most  firm  opiniona  are 
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found  erroneouB ;  for  the  truth  of  which  porition  the  most  satisfactory  test  will  be  af' 
forded,  by  referring  each  individual  to  the  evidence  of  his  own  experience.  The  well 
known  anecdote  of  Sir  WaUer  RtUeigky  who  suppressed  the  second  volume  of  his  Hu* 
tory  of  the  Wmidy  upon  finding  himself  deceived  in  the  nature  of  an  occurrence,  of 
which  he  had  supposed  that  he  had  an  accurate  knowledge  from  his  own  obsenration, 
is  a  constant  lesson  as  to  the  propriety  of  a  minute  examination  into  the  accuracy  which 
the  mind  of  a  person  possesses  respecting  the  subject  of  his  relation  ;  but  it  is  a  more 
important  caution  upon  the  necessity  of  distinguishing  between  misconception  and 
misrepresentation ;  and  against  rejecting  the  general  testimony,  as  unworthy  of  recep- 
tion, from  its  want  of  veracity,  when  th^  only  imputation  to  which  it  is  justly  subject, 
is  a  mistaken  conception  respecting  some  incidental  particular.  The  discordancy  of 
witnesses  upon  the  same  fact,  is  therefore  very  frequently  ascribed  to  a  mere  diP 
ference  of  observation  or  memory.  The  immediate  attention  of  one  person  being  di- 
rected to  one  part  of  a  subject,  and  another  to  another,  a  different  impression  is  left 
upon  their  minds ;  each  by  tlie  frame  and  course  of  his  attention,  will  have  a  less  lively 
idea,  and  a  less  retentive  memory,  and  consequently  will  be,  in  a  greater  degree,  sub- 
ject to  the  influence  of  mistake,  witli  respect  to  that  part  of  the  subject  which  has  bad 
the  smaller  portion  of  his  regard,  than  with  respect  to  the  other,  upon  which  his  mind 
has  been  more  immediately  occupied.  A  greater  or  a  less  degree  of  attention  wiU  also 
be  pointed  to  the  subject  itself,  without  reference  to  the  distinction  between  the  differ- 
ent parts  of  it,  according  to  the  mind  being  in  other  respects  free  or  engaged,  accord- 
ing to  habit,  inclination,  or  an  infinite  variety  of  other  causes  being  calculated,  or  oth- 
erwise to  create  an  interest  in  the  occurrence.  Hence  will  result  a  difierence  of  nar- 
rative, which,  so  far  as  it  is  resolvable  into  this  cause,  will  rather  be  an  indication  of 
veracity,  than  induce  a  suspicion  of  falsehood.  The  distinction  between  the  inconsist- 
ency that  results  from  representations  having  no  solid  foundation  in  truth,  and  which 
therefore  accompanies  every  part  of  a  narrative,  not  included  in  the  previous  arrange- 
ment, and  the  variation  which  may  be  ascribed  to  a  difference  in  the  impressions  of  the 
mind  respecting  a  real  occurrence,  ofWn  calls  for  tlie  most  judicious  discrimination. 
But  though  a  discordancy  referable  to  the  causes  which  have  been  mentioned,  is  cer- 
tainly no  indication  of  falsehood,  it  is  sometimes  too  strongly  relied  upon  as  a  manifes- 
tation of  truth,  and  as  demonstrating  that  there  has  been  no  previous  concert ;  where- 
as, it  is  almost  impossible  for  a  previous  concert  to  embrace  eveiy  incidental  circum- 
stance, which  may  be  introduced  into  the  examination  as  a  test  of  veracity.  I  con- 
ceive that  this  discrepancy  is,  in  general,  only  a  negative  quality,  leaving  the  testimony 
of  which  it  forms  a  part,  to  stand  or  fall  by  its  merits  in  other  particulars.  I  have 
heard  of  a  mode  sometimes  adopted,  (and  tlie  mentk)n  of  which  is  not  so  much  calcu- 
lated to  promote  the  practice,  as  to  defeat  it,)  of  giving  to  a  mere  fabrication  all  the 
circumstances  which  will  insure  an  apparent  veracity,  by  the  consistency  of  the  rela- 
tion, without  giving  it  the  appearance  of  a  concerted  narrative.  It  is  said,  tliat  in  order 
to  prove  an  altbi,  (a  defence  the  most  conclusive,  if  true,  but  the  most  readily  counter- 
feited,) several  associates  of  the  prisoner  meet  together  tmder  circumstances  in  which 
they  mean  to  state  the  prisoner  to  have  been,  the  prisoner  being  represented  by  anoth- 
er person ;  nothing  is  more  easy  to  fiXy  in  concert,  than  the  time  to  which  the  relation 
shall  refer ;  and  the  actual  occurrences  at  this  rehearsal  form  the  basis  of  the  coni^ist- 
ency  upon  the  trial.    The  person  of  the  prisoner,  and  the  date  of  the  event,  are  the 
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Dnly  subjects  misrepresented ;  and  every  other  circumstance  being  founded  upon  truth, 
will  equally  stand  the  test  of  ezatnlDation,  as  a  relation  of  the  most  substantial  veracity. 
"  I  have  already  alluded  to  circumstances,  with  respect  to  which  the  impression  of 
the  mind  is  materially  influenced  by  the  previous  disposition,  referring  particularly  to 
thereport  of  conversations.    The  observations  which  were  then  made  will,  in  many 
eases,  be  applicable,  wheje  the  cause  alluded  to  has  not  any  operation,  and  where  the 
want  of  accuracy  may  result  from  causes  wholly  unconnected  with  any  bias  upon  the 
testimony ;  of  which  tlie  principal  is  the  negative  cause  of  a  want  of  adequate  atten- 
tion, or  perception.    How  generally  does  it  occur  that  we  mistake,  at  the  very  instant, 
the  meaning  intended  to  be  conveyed,  by  expressions  directed  immediately  to  ourselves, 
and  of  how  many  private  animosities  in  this  circumstance  the  cause?    How  great, 
then,  is  the  caution  which  ought  to  be  applied  to  the  relation  of  particular  expressions, 
to  whicl^  the  hearers,  at  the  time  of  their  occurrence,  were  in  no  wise  interested  to  at- 
tend, or  which,  from  their  situation,  they  were  liable  to  misconceive ;  and  how  slightly 
does  an  inaccuracy,  or  discordancy  in  this  particular,  affect  the  general  credit  of  tlieir 
testimony  ?  An  instance  lately  occurred  of  a  person  who  deposed,  that  he  heard  a  gen- 
tleman of  high  character  and  respectability,  the  second  in  a  duel,  which  proved  unhap- 
pily fatal,  say  to  his  principal,  in  returning  from  the  field,  By  God  it  does  me  good — 
this  was  adduced  as  the  indication  of  a  mind  peculiarly  malignant.    The  testimony  did 
not  receive  credit,  but  tlie  gentleman  alluded  to,  upon  revolving  in  his  mind  what  could 
have  been  the  occasion  of  it,  recollected  having  said,  with  reference  to  the  state  of  his 
health,  and  some  circumstances  connected  witli  the  occurrence  of  the  morning,  This 
trill  do  me  no  good:    Without  affirming  tiie  authentkity  of  this  latter  fact,  nothing  can 
be  more  manifest  than  the  probability  of  the  explanation,  .while  on  the  other  hand 
nothing  could  have  been  noore  improbable,  tlian  an  intentional  falsehood  on  the  part  of 
the  witness.    And  if  particular  expressions  are  so  liable  to  misconception,  iii  tlie  mo- 
ment of  their  occurrence,  it  is  clear  that  the  danger  of  unintentional  misrepresentation 
ia  greatly  increased  by  the  imperfection  of  the  memory. 

*'  Another  subject  upon  which  many  instances  of  mistake  occur,  both  in  the  course  of 
private  experience  and  of  judicial  inquiry,  is  the  identity  of  persons.  Mistakes  upon 
this  subject  not  unfrequently  occur,  with  respect  to  persons  with  whom  we  are  pre- 
viously familiar,  but  with  whom  we  had  no  immediate  communication  upon  the  occa- 
dbn  related.  The  mei^  impression  of  personal  resemblance,  in  those  of  whom  we  had 
bad  BO  previous  knowledge,  is  evidently  much  more  fiillacious.  Some  years  ago  a  person 
was  tried  at  the  Old  Bailey  for  a  robbery,  and  his  person  was  positively  deposed  to ; 
his  defence  consisted  in  proving,  most  indisputably,  that  at  the  particular  time  he  was 
upon  his  trial,  at  that  bar,  upon  a  difierent  charge.  There  are  a  great  many  modem 
instanoes  of  positive  and  sincere  testimony  upon  criminal  charges,  with  respect  to  the 
identity  of  persons,  whose  absence  was  manifested  by  the  most  convincing  evidence. 
Upon  these  occasions,  it  appears  most  judicious  to  receive  the  evidence  of  identity  with 
considerable  distrust,  unless  it  is  accompanied  by  circumstances  incontestibly  applying 
to  the  particular  person  who  is  the  object  of  inquiry  already  alluded  to. 

"  According  to  the  difference  of  habits,  and  characters,  th«  minds  of  individuals  are 
directed  with  greater  or  less  attention  to  subjects  of  difierent  kinds,  and  their  testimo- 
ny respecting  these  is  susceptible  of  correspondent  variations  of  accuracy ;  and  ther^ 
lore  minuteness  of  recollection,  upon  one  particular  of  a  transaction,  is  not  repugnant 
VoL.L*  W 
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to  a  considerable  uncertainty  in  another.  In  some,  a  particular  distinctness  with  re- 
spect to  dates  is  contrasted  by  an  unusual  forgclfulncss  with  respect  to  names  or  per-' 
sons.  Others,  again,  have  a  very  imperfect  memory  with  respect  to  all  these,  but  a 
minute  recollection  of  circumstances.  However  fair  it  may  be  in  an  advocate  to  take 
advantage  of  the  variations  resulting  from  the  particular  character  of  the  memory,  the 
interests  of  truth  require  the  judge  to  fix  the  effects  of  tliese  discrepancies  at  their 
proper  value,  to  distinguish  between  the  accuracy  and  inaccuracy  of  the  different 
parts  of  the  narration,  and  to  prevent  an  inaccuracy  in  circumstances  being  mistaken 
for  a  dereliction  of  veracity  in  the  substance. 

"  It  is  the  property  of  the  memory,  like  the  attention,  to  be  in  general  more  immedi- 
ately engaged  by  particular  parts  of  a  subject,  which  present  themselves  naturally  and 
spontaneously,  whilst  others  are  only  brought  into  recollection  by  the  effect  of  exer- 
tion, oifmay  lie  wholly  dormant  It  very  seldom  happens  that  all  the  circumstances  of  s 
transaction  occur,  with  equal  readiness,  to  the  mind ;  and,  therefore,  the  omitting  to 
mention  a  circumstance  in  tlie  first  account,  is  by  no  means  c  convincing  argument  of 
Its  intentional  suppression.  In  general,  a  witness  comes  into  a  court  with  the  memoiy 
strongly  bent  upon  those  parts  of  a  cause  which  have  occurred  to  him  as  materiaL 
The  revival  of  other  circumstances  is  the  result  of  a  particular  examination  respecting 
ijiem ;  and  according  to  the  usual  operations  of  the  mind,  they  will  unfold  themselves 
gradually  at  first,  with  indistinctness,  and  afterwards  with  precision,  unless  this  natu- 
ral progress  is  prevented  by  an  intimidating  and  acrimonious  course  of  inquiry. 

"  It  is  to  this  ground  of  accuracy  of  observation  and  recollection,  that  the  preference 
of  positive  to  negative  evidence  is  principally  to  be  referred ;  for  it  is  much  more  prob- 
able, that  a  person  may  not  have  observed  an  occurrence  which  actually  did  take 
place,  or  having  observed  it,  may  not  have  recollected  it,  than  that  another  should  im- 
agine circumstances  which  had  no  foundation  in  existence ;  and  it  is  only  to  this  kind 
of  negative,  which  is  accounted  for  by  tlie  want  of  observation  or  recollection,  that  the 
preference  properly  applies ;  for,  if  the  ground  of  denying  the  truth  of  an  assertion  is 
an  actual  positive  observation  in  opposition  to  it,  this  testimony  is,  to  all  rational  pttr- 
poses,  as  much  affirmative,  as  th^t  which  it  is  opposed  to.    Thus,  if  a  wltnebs  alleges 
a  person  to  have  been  drunk  at  a  given  time,  and  another  declares  that  he  was  not 
drunk ;  it  is  an  affirmative  declaration  that  he  was  sober,  and  the  weight  of  credit 
must  be  decided  according  to  other  circumstances.    A  distinct  account  from  the  wit- 
ness asserting  the  party  not  to  be  drunk,  that  he  had  been  in  a  coach  with  him  all 
night,  and  for  several  hours  in  the  morning,  up  to  the  time  in  question ;  and  that  he 
had  not  tasted  any  intoxicating  liquor,  would  be  more  convincing  than  the  general 
declaration  of  a  state  of  drunkenness.    With  respect  to  the  permanent  nature  of  a 
subject,  negative  evidence  is  aa  strong  as  affirmative,  if  the  nature  of  the  subject  is  such 
that  the  former  is  equally  free  from  the  suspicion  of  error  with  the  latter.    A  person 
swearing  that  there  is  no  bridge  over  the  Thames,  between  London  and  BlackfriarSf 
would  be  entitled  to  as  much  attention,  as  another  swearing  that  there  is  a  bridge  be- 
tween London  and  Westminster;  and  the  same  observation,  which  is  so  palpable 
with  respect  to  the  instances  alluded  to,  ought  equally  to  preyail  in  other  cases  refera- 
ble to  the  same  principle. 

'"  It  sometimes  occurs,  that  a  witness,  having  a  given  fkct  proposed  to  him,  will  not 
•wear  positively  to  the  non-existence  of  it ;  when  the  fact  is  of  such  a  nature,  that  if 
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true,  it  cannot  be  supposed  but  that  he  must  have  known  and  recollected  it.    Thus, 
if  a  witness  was  asked  wliethcr,  since  the  commencement  of  the  trial,  he  had  told  a 
person  present  that  he  was  come  to  perjure  himself;  there  can  be  no  doubt  but  that 
he  can  with  sincerity  only  answer  yes,  or  no;  but  there  are  many  cases  in  which  it  is 
equally  evident,  to  those  capable  of  forming  an  adequate  judgment,  that  the  recollec- 
tion of  the  existence,  or  non-eastence  of  a  given  fact,  nuist  be  perfectly  distinct ;  but 
in  which  the  witness,  from  a  superabundance  of  caution,  expresses  himself  with  doubt 
and  hesitation ;  and  in  fact,  I  observe  this  land  of  hesitation  to  be  very  general,  ia 
persons  of  confined  habits  of  thinking  when  examined  upon  such  topics.    They  arc 
then  plied  with  a  set  of  questions  about,  If  it  had  been  9o,  must  you  not  have  recoU 
tectedf  &c.  &c.  asked  in  a  manner  which  increases  their  embarrassment ;  but  the  an- 
swer to  which  is  not  so  much  an  act  of  testimony  as  of  reasoning.    Where  proof  is 
actually  given  of  a  fact,  that  the  witness  could  not  but  know  and  recollect,  his  ex- 
pressing himself  in  terms  of  doubt  and  uncertainty,  is  to  be  regarded  as  an  act  of  wil» 
ful  misrepresentation ;  on  the  other  hand,  if  no  such  proof  is  given,  and  the  testimony 
is,  in  other  respects,  unsuspicious,  and  the  witness  is  not  a  person  who,  from  his  situ- 
ation and  understanding,  cannot  but  be  aware  of  the  power  nf  giving  a  direct  afBrma- 
tive,  or  negative ;  it  should  be  taken  as  the  reeirit  uf  his  testimony,  that  the  fact  did  not 
•exist ;  or  at  all  events,  it  should  not  be  taken  for  granted  that  it  did,  from  a  witness 
-declaring  that  he  could  not  swear  that  ie  v:as  not  so, 

"  Evidence  of  reasoning  is  also  referable  to  the  same  general  topic  A  witnesses 
testimony  of  a  fact  may  be  positive,  though  the  reason  he  expresses  for  it  is  false  or 
absurd.  I  have  heard  a  witness  when  cross-examined,  as  to  his  reason  for  knowing 
dothes  wliieh  had  been  stolen  from  him,  refer  to  a  matter  of  general  description,  which 
of  course  was  fljUowed  up  with,  Had  no  other  person  ever  clotJuo  of  that  description  f 
The  judge,  in  his  observations  to  the  jury  observed,  that  a  witness,  in  assigning  rea* 
sons  for  facts  of  Which  he  must  have  a  positive  knowledge,  as  the  identity  of  his  own 
clothes,  oflen  gave  the  worst  reason  tliat  could  be  imagined ;  but  the  absurdity  of  the 
reason  ascribed,  did  not  diminish  the  weight  of  the  testimony  of  actual  knowledge. 
But  where  the  evidence  necessarily  resolves  itself  into  matter  of  reasoning,  the  case  is 
materially  different,  for  there  the  failure  of  the  reason  prevents  the  subsistence  of  the 
conclusion  which  is  founded  upon  it.  To  instance  a  case  which  occurred  in  the  same 
court  with  the  preceding.  A  witness  swore  that  a  person  examined  on  the  other  eide, 
was  not  fit  to  be  believed  upon  his  oath ;  and  being  asked  his  reason,  said,  that  be  had 
never  made  a  good  fence  since  he  came  to  his  farm. 

"  Where  a  witness  is  examined  as  to  his  reason,  intention,  or  ofunion  upon  son^e 
past  occasion,  it  will  oflen  happen  that  he  states  such  reason  as  appears  to  him  most 
plausible  at  the  time  of  his  examiiiation.  ir  the  reason  inquired  for,  relates  to  some 
positive  fact  out  of  the  ordinary  course  of  occurrences,  the  reason  and  motive  can  be, 
in  most  cases,  remembered,  with  as  much  distinctness  and  accuracy  as  the  fact ;  but  I 
have  known  persons  interrogated  with  some  severity,  as  to  their  reason  for  not  doing 
something,  to  which  the  nature  of  the  thing  supplies  the  answer,  that  no  adequate  mo- 
live  occurred  to  induce  them  actually  to  do  it?  but  the  witness,  perplexed,  and  con- 
fused by  the  question,  will,  in  an  indistinct  and  hesitating  manner,  give  some  .answer 
which  induces  an  unfavorable  impression  with  respect  to  his  veracity.  This  observa- 
tion occurred  to  me  in  hearing  a  trial,  where  a  witness  who  had  made  a  shaik,  for  the 
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purpose  of  getting  brine  under  the  land  of  the  defendant,  made  certain  observations 
an  J  experiments,  to  ascertain  that  h^  did  not  carry  it  under  the  land  of  the.  plaintifi^ 
and  these  observations  being  such,  as  if  true,  were,  from  the  nature  of  the  subject,  con- 
clusive with  respect  to  the  inference  deduced  from  them,  he  was  interrogated  as  to  hiv 
rL'a;^on3  for  not  doing  various  other  things  suggested  to  him  at  the  trial.  Sometimes  air 
intention  is  inquired  into,  respecting  an  occurrence  at  a  distant  period,  upon  which, 
in  all  probability,  there  did  not  exist  any  intention  at  all ;  as  where  a  person,  Who  had 
40  years  before  engaged  her  son  to  serve  another  for  a  given  time  to  learn  a  trade, 
was  asked,  whether  she  did  not  intend  that  he  should  be  an  apprentice  ?  To  this, 
being  as  usual,  desirous  of  getting  to  an  end  of  her  examination,  she  answered  ye»; 
whereas  it  was  highly  improbable  that  she  should  have  any  intention,  with  respect  to 
those  distinctions  between  service  and  apprenticeship,  which  have  been  introduced  in- 
to the  settiement  law ;  instead  of  merely  deigning  that  there  should  be  a  service  and 
instruction  upon  the  terms  agreed  upon,  according  to  which  terms  the  son  would  have 
acquired  a  settiement  by  service ;  yet  from  this  answer,  yes,  a  bench  of  justices  was 
induced  to  decide  the  contract  to  be  a  defective  apprenticeship. 

"  And  here  it  may  be  proper  to  advert  to  a  distinction,  which  has  oflen  occurred  .to 
me,  and  was  referable  to  the  preceding  case,  between  the  words  used  by,  and  proceed- 
ing from  the  witness  as  his  own,  and  his  giving  an  answer  of  yes  or  no,  to  the  question 
proposed  to  him ;  the  former  being  the  indication  of  his  own  impressions  and  recollec- 
tion upon  the  subject  of  inquiry,  the  latter  being  the  result,  the  adoption,  or  rejectioa 
of  an  extrinsic  suggestion.  It  is,  therefore,  not  an  accurate  representation  of  tiie  tes- 
timony of  a  witness,  to  state  that  he  had  given  a  narative  in  language  apparently  his 
own,  when  Ke  had  merely  given  an  affirmative  or  negative  answer  to  the  language  of 
anotiier.  Such  a  conversion  of  expressions  can  only  be  an  adequate  delineation  of  the 
testimony,  upon  the  supposition  of  the  witness  having  distinctly  and  fully  comprehend- 
ed the  language  presented  to  him,  and  of  his  assent  or  dissent  to  it,  being  a  perfect 
representation  of  the  ideas  previously  existing  in  his  mind.  There  is  a  peculiar  dan- 
ger of  this  kind  of  perversion,  when  a  summary,  and  ex  parte  representation,  taken  at 
one  time,  is  introduced  in  evidence  at  another. 

"  The  preceding  observations  have  lleen  chiefly  referable  to  testimony  upon  mere 
matters  of  fact,  but  these  are  of\en  blended  with  matters  of  judgment ;  and  the  latter 
are  themselves,  in  many  cases,  the  sole  object  of  examination.  The  adequacy  of  the 
judgment  must  therefore  be  assented  to  before  any  confidence  can  be  placed  in  the  re- 
sult of  it;  and  this  confidence  will  depend  upon  the  apparent  or  acknowledged  talent 
of  the  witness,  and  his  opportunity  of  forming  an  adequate  opinion,  which  tatter  cir- 
cum&tance  will  be  materially  influenced,  by  the  nature  of  the  subject  to  which  it  is  ap- 
plied. In  general,  every  person  exercising  an  occupation,  is  supposed  to  be  conver- 
sant with  the  subject  of  it,  and  his  opinion  is  abided  by,  unless  contradicted  by  others 
intitied  to  an  equal  confidence ;  or  unless  there  are  intrinsic  circumstances  for  disputp 
ing  it ;  cuUibet  in  arte  sua  credendum  est, 

"  But  upon  the  conflict  of  testimony,  a  judgment  is  often  to  be  pronounced  accord- 
ing to  tiie  apparent  relative  competence  of  the  respective  witnesses ;  this  judgment 
ought  not  to  be  hastily  referred  to  the  fluency  of  their  expressions,  or  the  plausibility 
of  their  manner ;  since  a  patient  attention  wiD  often  perceive,  that  the  most  accurate 
knowledge  is  not  always  accompanied  by  the  greatest  facility  of  communicating  it* 
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The  opportunity  which  results  from  the  actual  observation  of  a  particular  subject,  is 
evidently  more  to  be  relied  upon,  supposing  the  judgment  to  be  equal,  than  that 
which  is  founded  upon  relation,  and  much  more  than  that  which  is  referable  to  mere 
hypothesis.  A  consistency  with  undisputed  facts  is  one  of  the  most  advantageous 
tests,  of  the  confidence  which  ought  to  be  reposed  in  the  decisions  of  the  judgment , 
but  it  is  oflen  dangerous  for  those  who  are  to  decide,  acting  upon  their  own  inade- 
quate conceptions,  hastily  to  deduce  a  charge  of  inconsistency,  in  opposition  to  the 
opinions  of  technical  experience.  Wherever  such  an  inconsistency  is  supposed  to  ex- 
ist, it  should  be  fully  pointed  out,  for  the  purpose  of  receiving  such  elucidation  as  the 
witness  may  be  enabled  to  afford,  without  reserving  it  for  matter  of  subsequent  obser- 
Tation,  which  may  probably  be  erroneous. 

'*  The  testimony  of  a  witness,  with  respect  to  subjects  upon  which  he  has  a  pecu- 
liar knowledge,  is  sometimes  received  with  dissatisfaction  on  account  of  his  deposing 
to  the  existence  of  distinctions,  or  criteria,  which  are  not  perceptible  to  those  by 
whom  he  is  examined ;  and  which,  because  they  cannot  discern,  they  will  not  suppose 
to  exist ;  but  this  is  an  improper  standard  of  judgment,  for  eveiy  person  can,  with  instan^ 
taneous  facility,  discover  the  casual  variations  in  subjects  with  which  he  is  habitually 
familiar,  and  these  in  circumstances  so  minute  that  they  would  not  be  susceptible  of 
communication  to  a  common  observer.  The  jSrah  or  It^ian  will  trace,  througii  the 
Ibrest  or  desert,  the  footsteps  of  which  the  members  of  cultivated  society  cannot  dis- 
cern the  slightest  impression.  The  mariner  will  describe  the  particulars  of  a  vessel, 
which  to  the  passenger  appears  a  speck  in  the  horizon ;  the  lawyer  and  the  physician,^ 
in  the  objects  of  their  respective  professions,  the  botanist  in  his  plants,  the  chemist  in 
the  contents  of  his  laboratory,  will  perceive  a  materiality  in  distinctions,  of  which,  U> 
those  who  are  unaccustomed  to  their  different  pursuits,  they  cannot  convey  an  intelli- 
gtbie  description.  The  mind  in  weighing  the  capacity  of  an  expert,  with  relation  to 
the  subject  of  his  art,  should  not  decide  upon  the  apparent  uncertainty  of  the  new  and 
adventitious  object  of  its  attention,  but  upon  comparison  with  its  own  facility  of  obser- 
vation, upon  subjects  with  which  it  is  most  familiarly  conversant  There  are  few  sub- 
jects in  which,  independently  of  experience,  or  the  conclusions  of  precise  and  accurate 
reasoning,  there  would  be  a  greater  apprehension  of  uncertainty,  or  a  stronger  suspi- 
iHon  of  guess  and  conjecture,  than  the  art  of  decyphering,  yet  it  is  an  art  which,  (at 
least  in  its  lowest  application,  of  a  substitution  of  letters,)  depends  upon  principles  as 
certain,  and  ahnost  as  easy  of  communication,  as  the  lowest  rules  of  arithmetic.  The 
weakness  of  those  who  circumscribe  the  bounds  of  possibility  and  veracity  by  the  lim- 
its of  their  own  perception,  is  often  iUustrated  by  applying  the  fable  of  the  horse,  who 
was  torn  to  pieces,  for  asserting  in  the  torrid  zone,  that  in  other  climates  the  men  were 
white,  and  that  passengers  could  travel  over  the  surface  of  rivers." 

There  are  also  many  cases  in  which  witnesses  speak  from  judgment  and  opinion, 
without  reference  to  any  technical  knowledge;  such,  for  instance,  is  evidence  of  char- 
ter, and  all  other  testimony  amounting  to  a  general  conclusion  upon  particular  fiicts ; 
when  this  conclusion  is  accompanied  by  a  narrative  of  facts  from  the  same  witness, 
the  sufficientcy  of  the  conclusion  is  a  matter  perfectly  distinct  from  the  reality  of  tlie 
facts ;  an  advocate  who  would  impeach  the  veracity  of  the  facts,  makes  but  little  pro- 
gress, by  shewing  the  weakness  of  tlie  conclusion,  and,  on  the  other  hand,  the  advo- 
cate who  relies  upon  the  facts,  is  not  precluded  from  disputing  the  conclusion.    This 
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may  be  illustrated  by  tlie  following  case,  which  1  have  known  to  occur  in  practice ;  a 
person  deposed  to  having  entered  into  a  service  under  circumstauces  which,  in  point 
of  law,  would  amount  to  a  general  hiring,  which  is  equivalent  to  a  hiring  for  a  year ; 
but  she  also  declared  that  she  was  not  hired  at  all ;  the  latter  part  of  her  testimony 
was  evidently  no  more  tlian  the  judgment  of  an  ignorant  witnesSj  as  to  the  legal  im- 
port of  the  term  Mrtng,  to  which  she  attached  the  idea  of  an  engagement  made  in  a 
certain  manner,  or  for  a  certain  time  expressly  mentioned ;  but  it  was  contended,  and 
successfully,  in  a  court  of  quarter  sessions,  that  it  was  impossible  to  pronounce  in 
favor  of  the  acquisition  of  a  settlement  upon  tliis  evidence,  as  tlie  witness,  upon 
whose  testimony  the  whole  depended,  declared  that  there  was  not  any  hiring,  and 
tliose  who  produced  her,  and  relied  upon  her  evidence,  were  bound  to  take  the  whole 
together. 

In  deciding  upon  the  truth  of  evidence,  much  stress  is  laid  upon  tlie  inherent  proba- 
bility of  it,  a  criterion  which,  within  its  proper  limits,  is  attended  with  great  utility^ 
but  which,  like  all  other  general  criteria,  may  be  carried  too  far ;  for  where  a  testimo- 
ny is  direct  and  positive,  where  the  circumstances  to  which  it  relates  are  palpable  and 
not  calculated  to  excite  delusion,  where  the  witness  had  a  perfect  opportunity  of  knowl- 
edge, where  he  has  no  motive  to  misrepresent,  and  still  further,  where  the  representa- 
tion militates  against  the  usual  motives  of  conduct ;  where  several  witnesses  of  unim- 
peached  integrity,  free  from  all  suspicion  of  collusion,  speaking  from  detached  and 
uncommunicated  knowledge,  concur  in  the  attebtation ;  where  the  fact  attested  con* 
curs  with  other  undisputed  phsenomena,  not  reconcileable  with  the  supposition  of  its 
falsehood ;  the  previous  and  insulated  probability  of  the  fact  asserted,  is  a  less  power- 
ful motive  for  the  decision,  than  the  positive  conviction  resulting  from  the  force  of  the 
testimony ;  the  rejection  of  which  would  be  founded  upon  a  much  higher  degree  of 
improbability,  than  that  which  it  professes  to  correct.    Such  I  conceive  to  be  the  sum- 
mary 4>f  the  argument,  which  is  usually  applied  to  9  subject  of  a  much  superior  nature 
to  that  of  my  present  inveb  ligation,  but  the  principles  of  which  may  be  properly  adapt- 
ed to  inferior  objects  of  ordinary  disputation.    It  is  seldom  that  a  case  wiU  occur,  in 
which  the  improbability  of  falsehood  will  advance  to  that  high  degree  of  certainty, 
which  is  involved  in  the  preceding  enumeration,  but  each  of  the  circumstances  alhid- 
ed  to  will  have  their  influence  in  forming  a  decision  between  the  abstract  improbabili- 
ty of  the  fact  related,  and  the  particular  improbability  of  the  immediate  relation  under 
all  its  circumstances  being  false.    I  have  witnessed  several  cases  which  called  for  the 
practical  application  of  this  distinction ;  tlie  one  which  at  present  occurs  to  me,  is  an 
action  against  a  man  for  sowing  the  field  of  another  with  dock  seeds ;  a  fact  wich  was 
positively  sworn  to  by  a  casual  observer,  and  confirmed,  amongst  other  circumstances, 
by  the  growth  of  the  docks  in  the  course  which  he  had  taken ;  it  was  contended  to  be 
highly  improbable  that  any  man  should  be  guilty  of  such  malignant  conduct ;  but  it 
was  answered  that  it  was  much  more  improbable  that  the  witness,  who  had  no  con*, 
nection  with  the  one  party,  or  animosity  against  the  other,  should  gratuitously  involve 
himself  in  perjury,  in  attesting  the  fact  which  was  so  corroborated. 

A  topic  connected  with  the  preceding  observations,  which  relate  to  the  subject  of 
the  testimony,  as  existing  in  the  mind  of  the  witness,  and  intended  to  be  the  object  of 
his  representation,  is  the  correctness  of  the  language  used  by  the  witness  in  convey- 
ing his  seatiments,  and  of  his  conception  of  the  questions  proposed  to  him.    The  de- 
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gree  of  accuracy  with  which  the  language  repreaeDtB  the  sentiments,  is  a  proper  sub- 
ject of  inquiVy  before  the  terms  made  use  of  are  construed  with  too  literal  precision  ; 

and  the  incorrectness  of  language,  or  conception,  should  be  carefully  distinguished 
from  misrepresentation  or  evasion ;  an  observation  which  might  seem  to  be  .unnecessary 
from  its  obvious  propriety,  and  (he  little  danger  which  may  be  supposed  to  exist  of  a 
contrary  practice.    But  the  fact  is  otherwise,  and  a  mutual  misconception,  either  real 
or  affected,  is  frequently  the  ground  of  cavil  on  the  one  side,  or  the  screen  for  equivoca- 
tion on  the  other.    When  the  latter  is  the  fact,  it  is  very  seldom  successful ;  the  equiv- 
ocation is  kept  up  for  a  second  or  two,  and  the  exposure  of  it  very  properly  throws  a 
general  discredit  on  the  whole  testimony  of  the  witness ;  but  the  want  of  a  patient 
and  temperate  attention  may  often  permit  this  imputation  to  fall  where  it  is  not  justly 
merited,  and  where  a  careful  examiaation  of  the  meaning  intended  to  be  expressed 
would  completely  remove  it.    What  has  been  before  observed,  with  respect  to  lan- 
guage as  being  the  subject,  may,  in  some  degree,  be  applied  to  it  as  the  medium  of  ev- 
idence ;  but  the  error  resulting  from  its  inaccuracy  or  misconception  is,  from  the  difier- 
ence  of  the  occasion,  much  more  easily  susceptible  of  correction.    Peculiar  modes  of 
speech,  either  personal  or  provincial,  metaphorical  language,  a  greater  or  smaller  lati- 
tude in  the  acceptation  of  terms,  the  mutual  substitution  of  definite  and  indefinite  ex- 
pressions, are  some  of  the  causes  which  contribute  to  the  uncertainty  at  present  under 
consideration.    In  some  parts  of  the  country  it  is,  with  persons  in  the  inferior  station 
of  life,  an  ordinary  mode  of  speech  to  say  that  they  believe  a  fiict,  of  which  they  have 
the  most  positive  assurance.    When  this  expression  slips  out  on  a  judicial  examina- 
tion, we  commonly  hear  the  question,  Believe !  are  you  not  sure  of  it?  and  an  answer 
in  the  affirmative  is  followed  up  with,  then  why  do  you  say  you  believe  7  A  question 
very  proper,  when  there  is  a  suspicion  that  the  terms  of  the  answer  were  intentionally 
evasive;  but  the  corrective  is  frequently  applied,  when,  in  fact,  the  cause  of  complaint 
does  not  exist.    Sometimes  the  mode  of  phraseology,  which  gives  an  exaggerated  or 
extenuated  representation  of  a  subject,  without  any  consciousness  of  an  intention  to 
deceive,  originates  from  those  views  of  a  subject  which  are  connected  with  a  disposition 
respecting  the  event,  and  which  have  already  been  the  subjection  of  observation. 

The  same  general  observation,  which  has  already  been  so  oflen  traced  in  its  differ- 
ent applications,  of  a  distinction  between  inaccuracy  and  misrepresentation,  applies  to 
the  conviction  subsisting  in  the  mind  from  the  representation  of  others,  where  the  fact 
is  regarded  as  certain,  and  is  represented  as  existing,  although  the  source  of  the  wit- 
ness's knowledge  prevents  its  being  a  matter  of  legitimate  evidence.  I  conceive  that 
this  inaccuracy  oflen  escapes  undetected ;  the  witness  speaking  in  general  terms  of 
the  existence  of  the  fact,  and  there  being  no  suspicion  of  his  doing  so,  otherwise  than 
from  his  own  observation.  Some  facts  we  speak  of  as  assuredly  true  without  objec- 
tion, of  which  our  knowledge  is  almost  necessarily  derived  from  reputation,  as,  for  in- 
stance, the  death  of  a  person ;  the -supposed  notoriety  of  some  other  facts,  induces  us 
to  think  and  speak  of  them  with  the  same  degree  of  assurance  as  of  this,  which, 
though  an  infraction  of  the  legal  rules  of  evidence,  is  no  transgression  of  the  moral  ob- 
ligation of  veracity,  although  it  is  sometimes  represented  as  such,  in  the  course  of  a  cap- 
tious cross-examination. 

The  manner  and  deportment  of  witnesses  is  very  commonly  a  principal  ground  of 
■flseut  to,  er  dissent  from  their  testimony ;  and  is  doubtless  a  very  natural  indication 
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t>f  the  exiBtence  or  the  want  of  sincerity.  That  the  dispoaitioo  of  the  witneis  will 
have  an  influence  on  his  manner  is  undisputed ;  the  adequate  observation  of  it  is,  how- 
ever, a  matter  requiring  the  most  skilful  and  judicious  discernment ;  and  the  detection  of 
affected  plausibility,  and  the  assistance  of  constitutional  timidity,  are  objects  which  re- 
spectively import,  in  an  eminent  degree,  the  proper  administration  of  justice.  A  per- 
fect judgment  of  the  causes  of  a  person's  demeanor  upon  a  particular  occasion,  can 
only  be  formed  by  those  who  have  a  previous  knowledge  of  his  general  habits  and 
character,  and,  in  this  respect,  an  intcUigent  jury  is  of  great  advantage ;  since  being 
assembled  from  different  parts  of  the  country,  some  of  them  will,  in  most  cases,  have  at 
least  a  general  knowlede  of  the  witnesses  who  appear  before  them.  It  would  be  great- 
ly beyond  the  limits  of  my  power  to  trace  even  a  slight  outline  of  this  extensive  sub- 
ject ;  but  a  few  detached  observations,  founded  upon  my  impressions  respecting  it, 
may  not  be  wholly  irrelevant.  In  deciding  upon  the  demeanor  of  a  witness,  conside- 
rable allowance  is  to  be  made  for  the  unaccustomed  situation  in  which  he  is  placed, 
and  the  impressions  which  it  may  be  calculated  to  make  upon  his  mind.  To  some 
persons  this  public  appearance  is  a  matter  of  indifference,  but  by  many  it  is  regarded 
with  an  apprehension,  productive  of  embarrassment  and  agitation,  which,  to  unskilful 
observers,  may  appear  the  result  of  insincerity.  This  embarrassment  will  sometimes 
attach  itself  in  a  peculiar  degree,  to  those  who  are  accustomed  to  appear  before  the 
public  in  a  difierent  situation,  and  who  are  therefore  habitually  anxious  respecting  the 
impression  which  they  may  induce.  It  is  an  anecdote  of  Oarriek,  that  when  examine 
ed  as  a  witness  respecting  the  nature  of  a  .free  benefit,  he  was  incapable  of  giving  an 
intelligible  testimony.  In  deciding  upon  the  demeanor  of  witnesses,  much  attention  is 
due  to  the  mode  of  interrogatk)n,  and  the  popular  opinion  respecting  the  person  w^ 
is  engaged  in  it.  An  asperity  in  the  particular  conduct  of  the  counsel  or  the  judge,  or 
even  the  reputation  of  it,  with  respect  to  the  former,  will  necessarily  produce  an  ajQTect 
upon  the  sensattons  and  deportment  of  the  witness ;  and  an  apprehension  of  the  ridi- 
cule which  frequently  affixes  itself  permanentiy  to  the  character,  is  often  a  predomi- 
nant sensation  of  the  witness  upon  his  examination.  Good  sense,  when  fully  exer- 
cised, will  correct  these  apprehensions,  and  satisfy  the  witness  that  violence  and  ridi- 
cule will  be  ineffectual,  when  opposed  to  the  plain  and  unaffected  language  of  truth ; 
but  the  dictates  of  good  sense  are  oflen  an  insufficient  preservative  against  constitu- 
tional timidity. 

A  resolution  to  appear  undaunted,  and  repel  the  expected  aggression  of  counsel  by 
insolence,  a  foolish  inclination  to  make  a  theatrical  exhibition  of  wit  and  humor,  excit- 
ing the  horse-laugh  of  the  by-standers,  a  moroseness  and  sullenness  of  temper,  will 
give  an  unfavorable  aspect  to  the  manner  of  a  witness,  when  there  is  no  intentional 
want  of  veracity  in  the  matter.  The  real  absurdity  of  a  witness'  demeanour  or  mode 
of  representation,  will  oflen  diminish  the  proper  impression  of  tiie  fiicts  for  which  it  is 
necessary  to  resort  to  his  testimony,  and  particularly  in  cases  where  there  is  a  latitude 
of  discretion,  as  in  questions  of  damages;  the  judgment  is  oflen  practically  biassed, 
by  the  sentiment  of  ridicule  being  a  test  of  truth.  A  due  regard  to  the  principles  of 
justice  will,  however,  prevent  the  fair  demands  of  a  party  from  being  affected  by  the 
sullenness  or  absurdity  of  the  witnesses,  whom  he  is  necessitated  to  adduce  in  support 
of  it ;  and  will  lead  the  mind  to  a  studious  discrimination,  between  the  fact  whidi  is 
the  subject  of  inquiry,  and  the  accidental  circumstances  which  may  aecoiQ|Mmy  the 
relation  of  it. 
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*•  The  judgment  upon  a  witness*  manner  is  not  unfrequently  framed  by  a  contrast 
between  a  cool  and  steady  narration,  and  a  fluttering  hesitation ;  this  judgment  may, 
however,  often  be  fallacious,  for  a  witness  who  has  prepared  his  story,  may  have  suffi- 
ciently arranged  the  particulars  of  it  in  his  mind,  while  another  who  has  an  opportu- 
nity of  contradicting  it,  if  false,  is  surprised  and  confounded  by  the  unexpected  state- 
nent.  In  a  case  where  I  had  an  opportunity  of  knowing  the  real  facts,  I  have  seen  a 
witness  give  a  steady  and  collected  representation  of  a  supposed  conversation  in  a 
perfectly  ample  and  unaffected  manner ;  the  opx)osite  witness,  when  suddenly  interro- 
l^ated  as  to  the  existence  of  such  a  conversation,  began  with,  J^ot  that  I  recoUeety  I 
do  not  believe  it  upon  my  hmior,  and  a  great  many  other  exclamations  in  such  a  con- 
fused, suspicious  manner,  that  «ven  those  who,  from  their  private  knowledge,  had  the 
most  indisputable  confidence*  of  the  veracity  with  which  he  told  them  upon  coming 
out  of  court,  that  there  was  not  a  eyllable  of  truth  in  the  conversation  related,  perfect- 
ly acquiesced  in  tlie  propriety  of  a  decision  founded  upon  the  opinion  of  his  falsehood. 

**  That  testimony  is  very  open  to  suspicion,  which  is  given  by  a  person  who  is  evi- 
dently meditating  upon  the  materiality  and  tendency  of  his  answer,  before  he  will  let 
it  be  given;  or,  on  the  other  hand,  who  bolts  out  with  precipitancy  befor^  he  hears 
the  question,  an  answer  indicating  a  catechised  preparation ;  the  efiect  of  either  of  these 
circumstances  singly,  is  greatly  increased  by  their  combination  in  dLSerent  parts  of  the 
aame  testimony.  A  Welch  witness,  who  intends  to  give  unfair  testimony,  always  affects 
an  ignorance  of  the  English  language ;  in  consequence  of  which  the  effect  of  cross-exam- 
ination is  not  only  weakened  by  the  intervention  of  an  interpreter,  but  the  witness  has  time 
to  collect  and  prepare  his  answers.  But  even  that  previous  study  of  an  answer,  which 
has  been  mentioned,  will  have  a  different  effect,  according  to  the  character,  and  situa- 
tion, and  habits  of  the  person  who  is  examined.  I  have,  in  an  earlier  part  of  this  dis- 
cussion, taken  notice  of  circumstances  calculated  to  influence  the  disposition,  and 
which,  tliough  by  no  means  justifying  prevarication  in  any  case^  diminish  the  suspicion 
of  a  want  of  substantial  veracity,  which  results  from  a  want  of  propriety  in  incidental 
particulars.  The  suspicion  of  fabrication  rises  highest  when  the  witness  is  one  of 
those  inferior  retainers  of  the  law,  who  are  commonly  attendant  upon  courts  of  judi- 
cature, who  have  a  cunning  acuteness  in  the  observation  of  its  proceedings,  and  wfao« 
from  their  occupation,  are  frequently  in  the  habit  of  swearing  to  facts,  in  their  own  na- 
ture liable  to  misrepresentation,  and  placed  beyond. the  reach  of  detection  or  contra- 
diction^ 

"  The  general  character  of  witnesses  is  also  a  circumstance  which  has  naturally  a 
considerable  infhience  upon  the  credit  of  their  testimony ;  and  we  shall  have  occasion 
to  mention,  in  a  subsequent  section,  certain  cases  in  which  the  testimony  of  persons 
convicted  of  particular  offences  is  absolutely  excluded,  upon  a  legal  presumption  ttat 
those  who  have  been  capable  of  such  acts,  will  nol  be  influenced  by  any  moral  oc  reh- 
gwus  obligation  to  adhere  to  the  dictates  of  truth,  when  any  circumstances  »iay  occur 
to  influence  their  minds  in  oppo8iti<»  to  it  I  tliink  it  is  by  no  means  desirable  to  ex- 
tend this  principle  of  exclusion,  for,  in  general  cases,  the  rejection  of  any  peraon  as  a 
witness  does  not  operate  to  the  prejudice  of  himself,  but  of  the  public  or  private  in-  ' 
terestB  which  may  be  concerned  in  the  disclosure  of  the  facts  of  which  he  has  a  knowl- 
edge ;  and,  even  in  the  most  depraved  members  of  society,  the  natural  influence  of 
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truth,  and  the  temporal  nsqaes  of  perjury  will  be  a  security  against  the  oommission  of 
gratuitous  falsehood.  But  wherever  there  is  reasonafele  ground  to  suppose  a  biat  in 
the  mind,  with  respect  to  the  effect  of  the  testimony,  a  previous  criminality  of  con- 
duct will  very  justly  excite  suspicions  of  its  veracity ;  and  the  mind  will  naturally  re- 
fuse its  assent  to  declarations  made  by  those  whose  disposition  in  favor  of  tiie  event 
cannot  be  supposed  to  be  counteracted  by  a  superior  sense  of  obligation.  I  have  al- 
ready observed,  that  to  assent  to  a  given  proposition,  we  require  a  preponderance  of 
testimony  in  support  of  it ;  in  questions,  therefore,  respecting  the  credit  of  a  witness, 
the  want  of  assent  is  not  founded  upon  an  assurance  that  his  testimony  is  false,  but 
from  the  want  of  an  adequate  assurance  that  it  is  true.  Where  it  is  distinctly  ascer- 
tained that  the  witness  is  indifferent  with  respect  to  the  event,  or  where  it  appears 
that  his  wishes  would  naturally  induce  in  opposition  to  his  testimony,  the  general  in- 
clination to  veracity  might  be,  in  most  cases,  a  sufficient  assurance  of  the  facts  depos- 
ed to  by  a  person  even  of  the  most  exceptionable  character ;  but  the  testimony  will  be 
properly  open  to  suspicion,  not  only  when  a  person  of  this  description  distinctly  ap- 
pears to  have  a  collateral  motive  for  desiring  a  decision  in  support  of  his  testimony, 
but  al^o  whenver  there  is.  not  a  sufficient  reason  for  presuming  the  contrary ;  fur  the  in- 
ducements which  may  operate  upon  a  mind  susceptible  of  comipt  influence  cannot 
easily  be  detected,  although  they  may  actually  e^wist  It  is  the  want  of  an  adequate 
assurance  that  the  testimony  is  true,  which  very  properly  occasions  a  great  degree  of 
caution  to  be  applied  to  the  testimony  of  accomplices  in  criminal  prosecutions ;  and 
induces  courts  and  juries  to  disregard  such  testimony,  except  so  far  as  it  is  confirmed 
by  circumstances  affecting  the  parties  accused,  deposed  to  by  witnesses  of  irreproach- 
able character.  There  is  not  in  these  cases  a  positive  suspicion,  arising  from  the  na- 
ture of  the  evidence  itself,  that  it  is  actually  false ;  but  there  is  a  manifest  want  of  those 
principles  of  duty  and  obligation,  which  are  the  strongest  assurance  of  its  being  true; 
the  actual  motive  is  almost  always  in  favor  of  truth,  if  it  is  clear  that  the  witness  had 
some  companion  in  his  offence ;  and  it  has  not,  in  any  instance,  occurred  to  me  to  sus- 
pect that  evidence  of  this  description,  which  I  have  had  an  opx)ortunity  of  hearing, 
was  fabricated ;  but  there  is  no  doubt  that  it  frequently  might  be  so,  if  a  less  jealous 
caution  was  exercised  in  its  reception. 

"  It  is  an  established  rule,  that  witnesses  examined  with  a  view  to  discredit  the  tes- 
timony of  others,  cannot  be  admitted  to  depose  to  particular  facts  of  criminality,  but 
can  only  express  their  general  opinion,  whether  the  party  is  or  is  not  entitled  to  be  bfr 
lieved  upon  his  oath ;  but  the  other  side,  who,  to  support  the  testimony,  may  inquire 
what  are  the  reasons  of  disbelief,  which  sometimes,  as  in  a  case  above  adverted  to, 
are  ridiculous  enough.  If  it  is  declined  to  inquire  into  these  reasons,  there  is  pretty 
cou«iderable  ground  to  presume  a  consciousness  that  the  opinion  is  founded  upon  ade^ 
quate  Motives.  I  have  heard  witnesses  asked  whether  they  had  ever  known  the  x)er- 
sons,  agaiiwt  whose  veracity  they  depose,  give  false  evidence  in  a  court  of  justice ;  and, 
upon  their  anbwering  in  the  negative,  it  was  intonated  to  the  jury  that  the  testimony  to 
their  discredit  wtoj  absolutely  frivolous ;  whereas,  if  the  question  had  been,  what  were 
the  reasons  upon  which  the  discredit  was  founded,  a  fraudulent  conduct  might  have 
been  shewn,  which  indicated  the  want  of  moral  and  religious  principle,  and  conse- 
quently affected  the  strongest  ground  of  reliance  upon  testimony.  When  witnesses 
speak  to  the  character  of  othera,  not  only  their  own  character,  but  their  abili^,  and 
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opportunity  to  fbnn  an  adequate  judgment,  are  circumstances  very  proper  to  be  taken 
into  consideration. 

*'  It  is  a  rule  of  law,  that  witnesses  cannot  be  asked  any  questions  which  tend  to  sub- 
'  ject  themselves  to  punishment,  or,  as  it  is  usually  expressed,  to  criminate  themselves ; 
but  whether  they  may  be  asked  if  they  have  already  received  a  punishment  which 
does  not  disqualify  their  testimony,  or  whether  they  may  be  interrogated  as  to  any  cir- 
cumstances of  improper  conduct,  not  immediately  connected  with  the  subject  of  their 
examination,  and  also,  whether  their  refusal  to  answer  inquiries  upon  these  subjects 
can  be  observed  upon  as  affecting  the  credit  of  their  testimony,  are  questions  of  great 
importance,  upon  which  there  is  a  very  considerable  difference  of  opinion.  Some 
judges  are  very  strongly  of  opinion  that  these  inquiries  ought  not  to  be  allowed ;  but  it 
has  been  understood  to  be  the  more  prevalent  opinion  of  the  bench,  as  it  certainly  is 
very  generally  the  opinion  of  the  profession  that  they  are  admissible  and  proper ;  and 
this  latter  opinion  is  clearly  supported  by  the  course  of  practice  which  has  actually 
prevailed.  Mr.  Peake,  in  the  second  edition  of  his  Late  ofEoitlence,  states  the  argu- 
ments in  support  of  these  opposite  opinions  in  a  very  fair  and  perspicuous  manner  ; 
and  the  right  and  propriety  of  the  examination  alluded  to  are  maintained  with  consid- 
erable ability  in  a  pamphlet  entitled,  Jin  Jlrgvment  in  favor  of  the  Rights  of  Cross- 
Examination.  I  have  at  all  times  felt  a  very  considerable  difficulty  in  tlie  considera- 
tion of  this  subject ;  but  as  a  knowledge  of  a  witness'  habits  and  pursuits,  liis  conduct 
and  disposition,  will  naturally  influence  the  regard  which  is  paid  to  his  assertions ;  I 
think  that  tlie  preponderance  of  argument  is  in  favor  of  the  opinion,  that  an  examina- 
tion, by  which  these  may  be  ascertained,  cannot,  upon  any  general  principles,  be  sup- 
pressed as  irrelevant  or  improper ;  and  that  those  arguments  respecting  a  witness' 
conduct  ought  not  to  be  rejected,  which  may  tend  to  determine  the  regard  that  the 
mind,  without  reference  to  .technical  rules,  or  legal  considerations,  would  pay  to  his 
testimony.  At  the  same  time,  I  think  that  this  is  a  liberty  which,  like  all  others,  will 
be  best  secured  by  a  cautious  vigilance  in  repressing  its  abuse,  by  a  refusal  of  advo- 
cates to  adopt  tlie  passions  and  prejudices  of  their  clients,  and  to  injure  a  witness  by 
reproaches  and  insinuations  that  cannot  reasonably  be  expected  to  influence  the  i^ir 
decision  of  the  cause ;  and  by  the  court  shewing  a  marked  discountenance  to  the  adop- 
tion of  a  different  line  of  conduct,  calculated  only  to  occasion  an  unnecessary  pain  a«^ 
injury  to  the  witness,  without  promoting  the  rights  or  interests  of  tlie  party. 

"  The  situation  of  a  witness  in  life  is  also  a  circumstance  which  frequency  influen- 
ces the  regard  that  is  paid  to  his  testimony,  especially  with  respect  to  r-*^*^™  of  judg- 
ment and  observation ;  and  even  with  respect  to  mere  veracity,  it  ^  '^^^  wholly  indif- 
ferent; for  altliough,  in  the  abstract,  the  testimony  of  every  p*-<«on  is  to  be  regarded 
as  true,  and  the  sense  of  obligation  may  be  equally  strong  i-  every  condition  of  soci- 
ety ;  the  temporal  disadvantages  arising  from  the  detect^^  ^^  falsehood  or  prevarica- 
tion, independent  of  the  terrors  of  legal  punishment  ^'^^  frequently  depend  upon,  or 
be  connected  with  a  person's  rank  and  station/  and  therefore  aO  considerations  of 
credit,  connected  with  the  evidence  itself;  w^^'  ^^  and  constantly  are  materially  influ- 
enced by  this  circumstance.  The  effect  ^  a  bias  in  favor  of  Uie  event  of  a  cause,  re- 
suiting  from  Uie  situation  of  a  witness  will  be  more  or  less  strong  in  proportion  to  hiJ 
being  more  or  less  subject  to  temp«tion ;  the  comparison  between  the  relation  itself 
and  its  ptpbability  will  be  made  with  greater  minuteness,  in  proportion  to  tlie  stake  in 


420  Of  Presumptive  Evidence.  [Ch.  t* 

society  which  is  engaged  in  support  of  its  veracity.  The  influence  of  situation  is  moat 
strong  in  case  of  conflicting  testimony;  for  supposing  other  circumstances  to  be  equal 
in  every  respect,  there  is  no  doubt  but  that  a  considerable  diversity  of  situation  would 
have  considerable  influence  in  directing  the  balance  of  credit ;  and  to  illustrate  the  po- 
sition Ly  an  extreme  instance,  few  persons  would  hesitate  in  regarding  the  narrative 
of  a  clergyman  on  the  one  side,  with  superior  credit  to  that  of  a  bailiff's  foUower  oa 

the  other. 

"  The  number  of  witnesses,  and  their  concurrence  in  support  of  a  given  assertion,  m 
^Iso  a  subject  of  material  importance  in  deciding  upon  the  credit  of  their  testimony ; 
for  the  improbability  of  two  witnesses  concerned  in  the  same  falsehood,  or  being  influ- 
enced by  the  same  mistake,  is  much  less  than  that  of  the  falsehood  or  mistake  of  either 
of  them  individually ;  and  the  improbabili^  increases  in  proportion  with  the  number. 
But  in  the  contrasting  of  contradictory  testimony,  the  mere  consideration  of  number  is 
held  subordinate  to  that  of  the  indications  of  individual  veracity,  and,  tlie  maxim  that 
ponderantury  non  numerantur  teitcB,  is  of  very  frequent  practical  application.    Other 
circumstances  being  equal,  the  preponderance  of  numbers  is  certainly  entitled  to  the 
advantage,  and  sometimes  this  prepouderancc  will  be  sufliciently  great  to  countcrbalr 
ance  an  apparent  superiority  in  other  circumstances  on  the  opposite  side;  and  al- 
though nothing  can  be  more  remote  from  the  subject  in  discussion  than  the  application 
of  the  strict  rules  of  mathematical  equality  or  proportion,  a  fair  attention  to  the  princi- 
ples of  those  rules  is  oflen  of  considerable  importance.    The  degree  of  influence  or  in- 
diflerence  of  the  respective  witnesses,  their,  apparent  veracity,  their  demeanor,  their 
character,  their  situation,  ihc  probability  of  their  relation,  are  circumstances,  all  of 
which  are  to  be  carefully  and  attentively  brought  into  the  account.    The  opportunity 
of  confederacy,  or  the  want  of  such  opportunity,  is  a  most  important  conideration  in 
determining  the  efiect  of  numbers.    The  concurrence  in  speaking  of  one  observation 
of  one  detached  fact,  is  of  much  inferior  value  to  the  concurrence  of  persons  speaking 
from  detached  and  separate  observations,  of  difierent  facts  leading  to  the  same  conclu- 
sion. I  have  already  had  occasion  to  advert  to  the  accordance  or  variation  of  witnesses 
speaking  of  tlie  same  occurrence,  to  the  difference  between  that  inconsistency  which 
essentially  fastens  itself  upon  the  substance  of  tlie  relation,  and  that  which  may  be  fair- 
ly ^Nferrible  to  different  degrees  of  accuracy  or  minuteness,  in  the  observation  or  mem- 
ory oP»v»ts  which  have  actually  occurred  ;  and  to  the  unity  and  accordance,  which 
being  too  su^and  circumstantial,  are  inconsistent  with  that  diversity  of  observation 
fand  expressioirn^  naturally  occurs  in  the  unprepared  account  of  a  real  transaction^ 
and  anord  an  inaK^iQQ  ^f  concert  and  design.^  It  is  not  an  unfrequent  observation, 
that  if  one  of  the  witne^^g  j^  support  of  a  cause  is  not  entitled  to  be  credited,  the  dis- 
credit attaches  to  the  cau6^^  g^d  extends  to  otlier  witnesses  apparentiy  unexception- 
able.   This  kind  of  objectionX  I  think,  sometimes  applied  too  generally,  and  without 
using  that  caution  and  discriminai<^n  ^^ich  the  principle  of  it  essentially  requires.    In 
case  the  impeachment  of  the  veracity^  a  particular  witness  results  from  circumstan- 
ces that  indicate  management  and  fabric^^n  in  the  cause  itself;  in  case  the  perjury 
of'lie  witness  implies  the  subornation  of  the^^rty,  the  whole  system  may  be  regarded 
as  tainted  and  corrupt,  unless  there  are  any,  in  o^er  respects,  superior  reasons  for  be- 
lieving ihe  contrary  ;  nnd  the  mere  absence  of  circumstances  of  suspicion,  directiy  af- 
fecting the  other  vitnepses,  will  not  destroy  the  presun^ption  of  falsity  that  has  attach- 
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ed  itself  to  the  cause.  But  if  the  imputation  upon  the  particular  witness  is  merely  per* 
sooal ;  if  it  results  from  considerations  foreign  to  the*  immediate  cause;  if  it  is  founded 
upon  some  collateral  motive  of  his  own,  and  no  suspicion  of  subornation  can  be  fair- 
ly entertained ;  the  cause,  in  other  respects,  should  be  at  liberty  to  stand  or  fall  upon 
its  general  merits,  without  being  affected  by  the  peculiar  objection ;  in  the  same  man- 
ner as  a  series  of  reasoning,  in  itself  perfect  and  complete,  is  not  affected  by  the  collat- 
eral addition  of  an  untenable  argument 

"  The  conflict  of  opposite  witnesses  is  the  grand  source  of  forensic  altercation.  In 
adverting  to  the  circumstances  which  influence  the  credit  of  witnesses  individually  or 
collectively,  I  have  necessarily  had  occasion  to  mention  tlieir  opposition.  Without  go- 
ing tlirough  the  particulars  again,  it  will  be  sufficient  generally  to  observe,  that  what- 
ever principles  of  reasoning  are  correct  and  proper,-  when  examining  the  veracity  or 
accuracy  of  an  individual  witness  or  a  number  of  witnesses  uncontradicted,  become 
more  peculiarly  important  in  determining  the  balance  of  credit,  with  respect  to  vera- 
city, or  the  superior  degree  of  accuracy,  upon  matters  of  judgmeni  and  observation,  in 
cases  of  conflict  and  opposition.  The  general  ground  of  credit,  founded  upon  the  pre-^ 
sumption^  that  a  witness  speaks  with  truth  and  accuracy  is  destroyed,  when  the  re- 
spective assertions  are  in  opposition  to  each  other,  and  therefore  cannot  both  be  true. 
Whatever  therefore  may  establish  or  diminish  the  confidence  in  a  witness,  whose  tes- 
timony is  uncontradicted,  will  determine  the  preference  in  cases  of  opposition;  but  the 
respective  grounds  of  assent  or  discredit  are  sometimes  so  equally  balanced,  that  the  mind 
cannot,  with  satisfaction,  pronounce  a  judgment  between  them ;  and  all  that  can  be  re- 
commended is  a  calm,  patient,  and  anxious  investigation.  Where  the  possibility  of 
mistake  on  the  one  side  is  contrasted  with  the  imputation  of  perjury  on  the  other,  and  * 
there  are  no  collateral  circumstances  to  fix  the  determination,  there  can  be  no  doubt 
but  that  a  casual  error  is  to  be  deemed  more  probable  tlian  a  wilful  misrepresentation. 
When  the  judgment,  afler  every  exertion,  is  reduced  to  the  necessity  of  deciding,  that 
on  the  one  side  or  the  other,  there  has  been  an  intentional  falsehood,  and  no  satisfacto- 
ry reasons  occur  for  fixing  the  superiority  of  credit ;  the  last  resource  is  to  obliterate 
wholly  the  conflicting  testimony,  and  to  determine  upon  the  want  of  a  preponderance 
in  proof,  according  to  the  rules  which  must  have  prevailed  in  the  total  absence  of  it. 
The  result  of  an  investigation  of  evidence  will,  afler  the  most  enlightened  and  painful 
research,  be  in  many  cases  unfortunately  at  variance  with  the  actual  truth,  but  in  pro- 
jjortion  to  the  dangers  of  error  inherent  in  the  very  frame  and  nature  of  the  subject, 
should  be  the  care  and  anxiety  exercised  in  the  avoidance  of  such  error  as  may  proceed 
from  an  excess  of  confidence  on  the  one  hand  or  of  caution  on  the  other ;  and  although 
that  care  and  anxiety  will  oflen  fail  in  their  particular  application,  the  perfection  of  hu- 
man precautbn  will  be  attained,  if  they  are  so  conducted  that,  according  to  tlie  prin- 
ciples of  reason  and  experience,  they  may  be  expected  in  general  to  succeed. 

"  It  is  said,  that  if  a  witness  deposes  falsely  in  any  part  of  his  testimony,  the  whole 
of  it  18  to  be  rejected ;  and  this  is  certainly  correct  so  far' as  the  falsehood  supposes  the 
guilt  of  perjury,  the  ground  of  credit  being  there  destroyed ;  but  if  nothing  can  be  im- 
puted to  the  witness  but  error,  inaccuracy,  or  embarrassment ;  if  there  does  not  ap- 
pear to  be  a  real  intention  to  deceive  or  misrepresent;  neither  tlie  objection  nor  the 
reason  for  it  applies.  The  argument  is  sometimes  urged  with  considerable  vehemence, 
that  a  party  who  relies  upon  the  testimony  of  a  witness,  must  take  it  altogether,  and 
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fsannot  rely  upon  the  one  part  and  reject  tlie  other ;  whereas  there  is  no  mconnsteiicy 
in  asserting  the  general  veracity  of  a  narrative,  and  contending  for  the  inaccuracy  of 
some  of  its  incidental  particulars;  much  less  is  a  party  to  be  driven  from  his  reliance 
upon  the  matters  of  fact  related  by  a  witness,  because  he  contends  that  the  witness 
is  ill-founded  in  lus  reasonings  and  inferences  deduced  froQ  them,'as  I  have  eudeavor- 
de  to  illustrate  in  a  preceding  part  of  the  present  section."    (2  Ev.  Poth.  286  to  266.) 

It  detracts  nothing  from  the  above  remarks  of  Sir  William  D.  Evans,  to  say  they  were 
suggested  by  several  passages  of  the  famous  article  de  testibus,  Lib.  22,  in  the  Pan- 
dects ;  which,  if  tlie  English  reader  be  desirous  to  see  at  large,  he  may  consult  2  Stra- 
ban's  Dom.  B.  S,  tit  6,  sect.  3,  and  particularly  art.  8,  9, 10,  11, 12  and  15,  of  the  sec- 
tion cited.  Mr.  Evans  is  the  first  considerable  contributor,  in  this  kind,  to  our  law  of 
evidence ;  and  seems  happily  to  have  selected  the  two  departments  where  our  usual 
books  of  authority  were  before  quite  deficient;  we  mean  circumstantial  evidence,  (in 
respect  to  which  we  have  of\en  cited  him  in  previous  notes,)  and  the  credibility  of  wit- 
nesses. These  are  perhaps  the  only  departments  in  which  free  discussion,  in  a  meas- 
ure independent  of  judicial  authority,  could  at  this  day  be  rendered  practically  useful. 
In  these  titles,  while,  with  regard  to  some  particulars,  adjudged  cases  may  have  settled 
the  law ;  yet  others  appear  to  be  without  the  reach  of  such  cases ;  thus  rendering  the 
private  discussions  of  able  and  experienced  professional  gentlemen,  not  only  acceptable, 
but  necessary.  Mr.  Starkie,  in  his  late  Treatise  on  Eviilcnce,  entertained  tlie  same  view 
of  this  subject  as  Mr.  Evans ;  and  beside  introducing  tlie  remarks  of  the  latter  under  a 
somewhat  different  dress  and  arrangement,  has  superadded  several  important  sugges- 
tions and  illustrations.  Among  others,  he  has  enforced  Mr.  Evans'  distinction  be* 
,  tween  the  credibility  of  witnesses  holding  different  interests  in  society,  by  their  difierent 
sense  of  temporal  consequences.  Although  this  argument  be  sufficiently  obvious,  and 
oflen  practically  adopted  by  jurors,  it  is  satisfactory  at  least,  to  see  it  take  the  form  of 
authority.  The  amount  of  the  argument  is,  that  while  the  moral  obligation  of  an  oath 
may  be  equally  strong  in  difierent  ranks,  the  temporal  punishment  of  perjury,  or  the 
injury  consequent  upon  mere  detection  or  suspicion  that  the  witness  had  violated  or 
discolored  the  truth,  would  be  looked  to  by  different  persons  with  very  difierent  de- 
grees of  apprehension.  The  cases  put  by  Mr.  Starkie  are  those  of  the  solictor  or  at- 
torney compared  with  the  common  laborer.  (3  Stark.  Ev.  520,  note.)  He  very  prop- 
erly suggests,  tliat  where  the  witness  is  called  to  remove  an  imputation  upon  himself^ 
the  argument  in  favor  of  credibility  might  then  be  strongest  for  the  witnesses  of  in- 
ferior rank,    (id.) 

A  difierence  of  statement  between  the  witness'  testimony  on  the  stand,  and  on  pre- 
vious occasions,  his  connection  with  the  party  by  the  ties  of  consanguinity,  affinity, 
friendship,  or  in  the  way  of  trade,  profession  or  membership  of  any  description,  are  ob- 
vious suggestions  in  considering  a  confiict  of  testimony.  So  an  interest  in  a  similar 
question,  or  expectation  of  future  gain,  ill  will  towards  the  party,  &c.  (See  3  Stark. 
Ev.  520,  521.)  Ill  will  not  only  against  the  party,  but  even  the  endorser  of  the  party ; 
(Merrills  v.  Law,  9  Cowen,  65 ;)  or  evidence  that  the  party  had  bought  the  witness* 
real  property,  at  his  request,  (Cameron  v,  Montgomery,  13  Serg.  &  Rawle,  132,)  are 
instances  to  show  what  slight  circumstances  of  suspicion  may  be  sometimes  inquired 
of  from  the  witness  to  shew  the  state  of  his  mind.  Indeed  it  will  be  seen  by  our  quo- 
tations, that  circumstances  bearing  with  greater  or  less  weight  upon  questions  of  ab- 
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Btract  or  relative  credibility,  are  so  infinitely  diversified  as  to  defy  enumeration.  Two 
witnesses  are  brought  upon  tljc  stand,  the  one  to  impeach  and  the  other  to  sustain 
the  general  character  of  a  third,  the  first  having  had  cause  for  hostile  feeling,  and  the 
other  being  free  from  the  influence  of  any  such  motive,  and  indifierent  in  other  re- 
spects, would  speak  with  very  difierent  efiect  to  the  mind  of  a  jury.  How  readily,  in 
such  a  case,  would  jurors  apply  the  above  precautions  of  Mr.  Evans  against  receiving 
with  implicit  confidence,  the  mere  opinion  of  a  prejudiced  witness.  (See  Newell  v. 
Wright,  8  Conn.  Rep.  322.) 

It  is  almost  unnecessary  to  observe  that  the  rules  for  trying  the  credibility  of  wit- 
nesses, hold  equally  in  respect  to  the  proof  of  circumstances,  as  where  they  speak  di- 
rectly to  the  fact  in  issue. 


NOTE  325— p.  169. 

The  rule  laid  down  in  the  text,  that  proof  of  a  larceny  conunitted,  and  soon  after 
finding  tlie  stolen  goods  in  possession  of  the  prisoner,  shall  be  received  as  prima  facie 
evidence  of  his  guilt,  is  so  familiar  in  all  its  various  applications  and  qualifications,  that 
our  author  has  deemed  it  unnecessary  to  cite  authorities.  Should  the  student  feel  de* 
Btrous  to  look  farther,  he  will  find  at  least  the  general  rule  so  well  established  as  to  be 
taken  forgrantcd,  or  used  rather  by  way  of  illustration,  than  as  requiring  any  report- 
ed case  to  sustain  it.  (2  Hal.  P.  C.  289.  Russ.  on  Or.  1154.  4  Stark.  £v.  840. 
Other  English  authorities  hereinafter  cited.  Pennsylvania  v.  Myers,  Add.  320, 1. 
State  V.  Jenkins,  2  Tyl.  377,  379.  State  v.  Bennett,  2  Const.  Rep.  G92.  State  of  Con- 
necticut V.  Weston,  9  Conn.  Rep.  527,  529.    Other  American  authorities,  infra.) 

But,  it  is  always  desirable  to  be  well  and  particularly  advised,  not  only  of  the  con- 
dition precedent  which  lets  in  the  rule,  but  the  time  and  nature  of  the  prisoner's  pos- 
session ;  and  how  the  prima  facie  evidence  may  be  sustained  and  repelled  after  it  has 
arisen. 

1.  In  all  eases,  but  especially  in  this,  the  larceny  itself  must  be  proved,  (Russ.  on  Cr. 
1153;  per  Colden,  mayor,  3  C.  H.  Rec.  138,)  by  the  best  evidence  tlie  nature  of  the 
case  admits.  (Murray's  Case,  before  Riker,  recorder,  N.  Y.  Gen.  Sess.,  Oct.  1821,  6 
C.  H.  Rec.  65,  C.)  This  should  be  by  the  testimony  of  the  owner  himself,  if  the  prop- 
erty was  taken  from  his  immediate  possettsion,  or  if  from  the  actual  possession  of  anotli- 
er,  though  a  mere  servant  or  child  of  the  owner,  that  other  must  be  sworn,  so  tliat  it 
may  appear  that  the  immediate  possession  was  violated,  and  this  too  without  the  con- 
sent  of  the  person  holding  it.  (id.)  Where  non-consent  is  an  essential  ingredient  in  the 
ofience,  as  it  is  here,  direct  proof  abne,  from  the  person  whose  non-consent  is  neces- 
sary, can  satisfy  the  rule.  Tou  are  put  to  prove  a  negative ;  and  tlie  very  persoa 
who  can  swear  directly  to  the  necessary  negative  must,if  posible,  always  be  produced. 
(Rex  v.  Rogers,  2  Campb.  654.  Williams  v.  The  East  Ind.  Co.  3  East,  192, 201 ;  poBt, 
5219, 20,  S.  C.)  Other  and  inferior  proof  cannot  be  resorted  to  till  it  be  impossible  to 
procure  this  best  evidence.  If  one  person  be  dead  who  can  swear  directly  to  the 
negative,  and  another  be  living  who  can  yet  swear  to  the  same  thing,  he  must  be  pro- 
duced. In  such  cases,  mere  presumptive,  prima  facie  or  circumstantial  evidence,  is  i 
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ondary  in  de^^e,  and  cannot  be  used  till  all  the  sources  of  direct  evidence  are  ez« 
hausted.    (Williams  v.  The  East  India  Co.  supra.    Ante,  note  332.) 

Indeed  the  rule  is  general.    You  shall  not  be  permitted  to  grope  in  tlie  twilight  of 
circumstantial  evidence,  when  the  broadday-lightof  direct  and  positive  proof  is  attain- 
able.   A  strong  case  to  this  effect  occurred  in  a  court  to  which  we  are  much  indebted 
for  manifold  and  various  illustrations  in  tlie  difierent  brandies  of  our  criminal  law. 

On  a  charge  of  stealing  a  watch  from  a  lodger,  (one  Dimmick,)  the  watch  was  pos- 
itively sworn  to  as  belonging  to  Dimmick ;  and  was  then  traced  to  tlie  prisoner's  posses- 
sion dirccdy  aAer  they  had  lodged  togetlier  in  the  same  bed.    The  prisoner  had  lefl  it 
in  care  of  one  H.  P.    On  being  arrested,  he  told  the  officer  that  he  had  given  the 
%vatch  to  the  right  owner ;  but  on  their  way  to  the  police  office,  he  offered  money  to 
the  constable,  if  he  would  permit  him  to  escape;  and  af\er  they  had  arrived,  attempt- 
ed to  escape  forcibly.    Dimmick  had  been  heard,  the  very  morning  after  the  prisoner 
had  bdged  with  him,  to  complain  that  the  prisoner  had  stolen  the  watch.    The  pris- 
oner led  the  police  officer  to  diffierent  parts  of  the  city  in  search  of  the  watch,  and  final- 
ly to  the  house  of  H.  P.  where  it  was  found.    It  appeared  also  that  he  had  sought  to 
bribe  Dimmick  not  to  appear  against  him ;  and  his  character  turned  out  to  be  in&* 
xnous  even  from  the  very  witnesses  whom  he  produced  in  its  support.    But  Dimmick 
had  left  tlie  place  on  necessary  business ;  and  was  not  produced.  Golden,  mayor,  stop- 
ped the  case,  therefore,  and  directed  an  acquittal.    He  said  Dimmick  was  the  only 
person  who  could  positively  swear  that  tlie  watch  was  stolen.    Sometimes  the  owner 
could  not  be  produced ;  and  other  evidence  was  necessary ;  but  where  circiunstances 
were  resorted  to  in  order  to  establish  the  felony,  tliey  must  be  such  as  are  reconcilable 
only  witli  the  guilt,  and  are  wholly  inconsistent  with  tlie  innocence  of  the  prisoner.  He 
might  in  this  case  have  done  the  acts  imputed  in  order  to  avoid  the  odium  of  a  public 
prosecution.    (N.  Y.  Gen.  Sess.,  Sept.  1818,  Plunket's  case,  3  G.  H.  Rec.  137,  8.) 

"  Not  tliat  it  is  absolutely  necessary^  fi^r  tlie  purpose  of  proving  that  the  goods  were 
stolen,  to  produce  the  owner ;  for  cases  frequently  occur  where  such  proof  cannot  be 
obtained.  (Per  Golden,  mayor,  in  Plunket's  case,  ut  supra.)  Thus,  where  the  owner 
died  before  the  trial,  his  land-steward's  oath  was  received,  with  other  circumstances 
usuaUy  attending  a  larceny,  from  which  tlie  jury  inferred  the  non-consent  of  the  owner. 
(Rex  V.  Hazy,  2  Garr.  &  Payne.  458.)  And  see  post,  p.  196  of  the  text,  and  the  note 
374  to  that  page.  But  where  several  persons  are  owners,  or  bailees,  &c.  the  rule  would 
probably  not  be  so  strict  as  to  require  the  oath  of  all.  On  trial  of  an  indictment  for  ob- 
taining goods  on  pretence  that  the  prisoner  had  been  sent  for  them  by  Titus  &  Towns- 
end,  the  owners,  Townsend  swore  that  he  did  not  send  the  prisoner  for  them ;  and  he 
thought  his  partner  was  absent  at  the  time,  but  could  not  say  certainly.  The  goods 
not  having  been  delivered  to  T.  &  T.,  this  waslield  to  cast  the  onus  of  showing  con- 
sent on  the  prisoner.  (The  People  v.  Tilton,  bef.  Riker,  recorder,  N.  Y.  Gen.  Sess., 
Jan.  1823,  2  Wheel.  Cr.  Gas.  251,  2.) 

And  the  rule  has  lately  been  relaxed  in  favor  of  the  king,  who  had  his  deer  stolen 
from  his  forest ;  and  the  Prince  of  Saxe  Goburgh,  whose  fish  were  stolen  from  a  pond 
in  his  park ;  and  one  John  Greenwood,  a  quaker,  whose  fish  had  also  been  stolen  from 
a  pond  in  his  yard.  The  respective  agents  of  these  several  persons  who  had  the  man- 
agement of  the  above  respective  properties  were  sworn,  and  their  oaths,  with  the  cir- 
cmaftaacei  of  the  larcenies,  hekl  sufficient  by  the  12  judges.    The  particular  ground 
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of  this  departure  from  the  general  rule  is  not  stated ;  but  was  probably  because  the 
king  and  prince  must  have  been  presumed  never  to  trouble  themselves  with  giving  or 
withholding  consent  in  so  small  a  matter.  Swearing  them  would  have  been  an  idle 
form.  Greenwood  being  a  quaker,  could  not  be  affirmed,  (ante,  26,)  and  would  not 
swear ;  and  so,  on  the  whole,  the  best  available  evidence  was  received.  (Rex  v.  Allen, 
Ry.  &  Mood.  Cr.  Gas.  154,  5.)  The  court,  doubtless,  took  judicial  notice  of  that  dig- 
nity-and  elevation  of  character  and  employment,  which  disqualify  kings  and  princes  to 
give  any  information  concerning  a  matter  so  minute ;  while  the  conscientious  scruples 
of  the  quaker  worked  a  disability  equally  permanent.  It  was  much  like  the  case  of  an 
attesting  witness,  who  resides  without  the  jurisdictk)n  of  the  court,  which  lets  in,  as  we 
shall  see  hereafter,  secondary  proof  to  establish  the  document ;  whereas  Dimmick,  m 
Plunket's  case,  supra,  was  a  resident  of  the  state;  whose  disability,  from  absence,  was 
temporaiy.  Prisoners  must  still  submit  to  farther  delay  on  bail,  or  confinement,  as 
the  case  may  require,  where  there  is  an  unavoidable  failure  to  briiig  forward  the  essen- 
tial prosecuting  witness  from  a  temporary  cause,  until  this  can  be  removed.  (Com- 
monwealth V.  Carter,  1 1  Pick.  277.) 

2.  Due  proof  of  non-consent,  with  the  fact  that  the  property  is  missing,  having  made 
out  that  a  larceny  has,  in  the  abstract,  been  committed,  the  next  step  is  to  fix  it  on  the 
prisoner;  and  the  act  of  taking  being  generally  perpetrated  in  secret,  the  possessor  is 
therefore  sought  for  by  those  interested,  or  by  an  officer  with  his  proper  search  war- 
rant. The  goods  being  soon  afler  found,  either  on  the  prisoner's  person  or  in  his  house, 
&c  he  is,  prima  facie,  deemed  guilty.  Here,  however,  we  must  attend  to  several 
things ;  ^nd  first,  of  the  time.  Hale  says,  if  the  goods  be  found  with  the  person  the 
day  of  the  thefl  being  committed,  tliis  is  a  strong  presumption ;  and  yet,  even  in  such 
a  case,  C,  a  very  subtle  horse  thief,  being  pursued,  procured  B.  to  lead  the  horse,  un- 
der pretence  that  he  (C.)  was  pressed  to  go  aside ;  thus  escaping,  and  leaving  the  pre- 
sumption to  faD  on  B.,  who  was,  though  tried  before  a  very  learned  and  wary  judge, 
condemned  and  executed.  2  Hal.  P.  C.  289.)  It  is  agreed,  therefore,  that  where 
you  rely  on  simple  possession,  the  interval  between  the  time  of  the  taking  and  finding 

should  be  short    (Rex  v. ,  2  Carr.  &  Payne,  459.    Rex  v.  Adams,  S  Carr.  & 

Payne,  600.)  Where  16  montlis  had  elapsed,  Bayley,  J.,  directed  an  acquittal,  (Rex 
V.  — '—,2  Carr.  &  Payne,  459 ;)  and  afterwards,  where  3  months  had  <;lapsed.  (Rex 
V.  Adams,  3  Carr.  &  Payne,  600.) 

The  reason  for  desiring  a  short  time  is,  that  otherwise  the  goods  may  have  changed 
hands  of^en;  or  the  difficulty  of  the  prisoner  be  rendered  greater,  in  accounting  for  the 
manner  of  obtaining  them ;  or  their  identity  may  be  rendered  more  doubtful.  But  all 
these  considerations  depend  much  on  the  nature  of  the  property.  (2  East's  P.  C.  656. 
4  Stark.  Ev.  841 .)  Light,  pocket  articles,  or  those  which  are  portable  in  a  small  com- 
pass, especially  if  they  be  common  or  cheap,  would  of  course  be  purchased,  or  received 
with  less  probability  of  the  transaction  comincr  under  the  observation  of  others  who 
could  be  witnesses,  than  ponderous,  large,  rare,  curioup  or  expensive  things.  A  horse 
being  stolen  on  the  10th,  and  found  on  the  16th  of  the  same  month,  at  60  miles  dis- 
tance from  the  place  of  taking,  in  the  prisoner's  possession ;  this  was  holden  to  raise 
the  presumption.  (State  v.  Adams,  1  Hayw.  -^63.)  So  where  notes  were  mailed  the 
17th  April,  possession  of  them  by  one  empWyed  in  the  post  office  on  the  2rst,  was  held 
evidence  of  secreting  tlie  letter,  under  the  Stat.  7,  G.  8,  c.  50.  (4  Stark.  E  v.  841.)  And 
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in  another  case  S  montlis  were  held  not  to  rebut  the  presumption.  (State  y.  Bennet, 
S  Const  Rep.  692.)  But  note :  there  were  concealment  and  other  circumstances  in 
this  case.  In  State  v.  Adams,  supra,  the  pnsoacr  gave  an  improbable  account ;  and 
in  the  case,  4  Stark.  841,  the  man  was  employed  in  the  very  office  where  the  money 
was  deposited.     See  and  note  the  next  paragraph,  infra. 

But  possession  of  the  goods  is  always  competent  evidence,  be  the  time  longer  or 
•horter ;  however  iusuIGcient  it  may  be,  per  se,  after  a  considerable  lapse  of  time.  In 
such  a  case  some  circumstances  additional  to  the  possession,  are  necessary  to  raise  the 
presumption,  which  may  be  the  prisoner's  language  and  conduct  before  or  after  tiie  lar- 
ceny ;  or  his  proximity  to  tlie  time  and  place  of  the  taking.  (2  East's  P.  C,  655. 
Russ.  on  Cr.  1154.)  Among  these  arc  false  or  improbable  representations,  to  account 
for  the  possession.  (Armlstead's  case,  1 C.  H.  Rec.  174,  bef.  Riker,  recorder.  4  Stark. 
£v.  841.  Bail's  case,  4  C.  H.  Rec.  157,  8,  bef.  Riker,  recorder.)  As  where  he  said 
he  had  purchased  the  horse  at  E.,  when  there  was  not  time  to  have  done  that  and 
reached  the  place  where  the  horse  was  found  with  him.  (State  v.  Adams,  1  Hayw^ 
464.)  So  tlie  prisoner's  readiness  or  unwillingness  to  meet  the  cliargc,  may  be  conr- 
sidered;  (4  Stark.  £v.  841 ;)  his  selling  the  article  for  an  inferior  price.  (Pennsylva- 
nia V.  Myers,  Addis.  320,  1.  Armistead's  case,  1  C.  H.  Rec  174,  before  Riker,  re- 
corder.) So  the  prisoner  first  consenting  to  a  search  by  a  police  officer ;  then  question^ 
ing  his  authority ;  first  saying  she  was  a  widow ;  then  that  slic  had  a  husband ;  first 
saying  she  bought  the  property  at  P.,  a  distant  city ;  then  tliat  it  was  brought  to  her 
house  by  A.,  an  insolvent,  to  conceal  it  from  his  creditors.  (Riley's  cases,  N.  Y.  Gen. 
Sess.  bef.  Radclifie,  mayor,  Feb.  1816,  1  C.  H.  Rec.  2S.)  So  where  the  prisoner  se- 
cretes the  property.  (State  v.  Bennet,  2  Const.  Rep.  692.  Rex  v.  Watson,  2  Stark. 
Rep.  137.) 

Secondly^  as  Uy  place.  No  doubt,  as  suggested  in  the  text,  a  fiiiding  at  tlie  prison- 
er's house,  is  equally  competent  in  evidence  as  a  finding  upon  his  person.  In  Rex  v. 
Watson,  (2  Stark.  Rep.  139,)  Abbott,  J.  observed,  that  an  assize  had  scarcely  ever 
occurred,  where  it  did  not  happen  t!)at  a  part  of  the  evidence  against  a  prisoner,  coo-» 
sisted  of  proof  that  the  stolen  properly  was  found  in  his  house  after  his  apprehendon. 

So  it  may  be  sliown  that  the  goods  were  found  where  the  prisoner  had  been 
seen,  or  near  where  he  had  been  seen.  In  Rex  v.  Watson,  supra,  Lord  Ellenborougfa 
cited  this  case  from  recollection :  "  a  butler  to  a  banker  at  Malton,  had  been  taken  up 
upon  suspicion  of  having  committed  a  great  robbery.  The  prisoner  had  been  seen 
near  the  privy,  and  this  circumstance  having  excited  suspicion  in  the  minds  of  the 
counsel  who  considerei  the  case  during  tlie  assizes  at  York,  at  their  instance,  search 
was  made,  and  in  the  prtvry  all  the  plate  was  found.  It  was  produced,  and  the  pris- 
oner was  in  consequence  convicted.  He  had  been  separated  from  tlie  custody  of  the 
plate,  since  he  had  been  confiripd  in  York  castle,  for  some  time ;  but  no  doubt  was  en- 
tertained as  to  the  admissibility  of  the  evidence."  So  on  the  trial  of  an  indictment 
for  having  in  possession  counterfeit  bills,  with  intent  to  pass  them,  it  need  not  be 
proved  that  they  were  found  on  the  person ;  it  is  enough  tljat  they  appear  to  have 
been  under  the  control  of  the  prisoner.  (Conner's  case,  5  C.  H.  Rec.  115,  bef.  Golden, 
mayor,  N.  Y.  Gen.  Sess.  Sept.  1820.)  But  it  should  be  remembered  that  although  a 
finding  even  in  the  prisoner's  iiottse  is  admissible ;  yet,  where  there  is  not  a  more  di- 
rect possession  shown^  and  there  are  other  vimates  in  the  house  capable  of  stealing 
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the  goods,  this  finding,  per  se,  would  not  raise  the  presumption.  Other  circumstances 
should  be  shown.  (4  Stark.  Ev.  840^  note  (z).)  And  the  reason  is  stronger  of  a  finding 
in  the  prisoner's  open  shop.  A  blacksmith  secretly  deposited  a  piece  of  iron  in  a  heap 
of  coal  which  lay  in  the  coal  house  of  a  neighboring  blacksmith,  (a  Mr.  Lamb,  Moreau, 
Saratoga  county ;)  then  swore  out  a  search  warrant  on  which  he  found  the  iron,  to 
Lamb's  great  astonishment ;  and  was  proceeding  to  convict  Lamb  before  a  special 
session.  He  would  probably  have  succeeded,  had  not  a  boy  of  Mr.  H.  Billings,  who 
resided  within  a  few  rods  of  the  shop  accidentally  seen  the  prosecutor,  a  few  morninga 
^fore,  passing  with  something  into  the  shop  about  day-light,  and  returning  in  an  un- 
accountable manner.  This  led  to  a  suspicion  that  the  whole  afiair  was  simulated  ;  re* 
suited  in  a  thorough  investigation ;  and  the  prosecutor  ailerwards  suffered  the  penalty 
of  his  fraud  and  perjury.  Lamb  was  a  man  of  excellent  character.  This,  to  be  sure, 
was  not  the  case  of  a  genuine  circumstance ;  but  it  proves  that  an  open  shop  of  this 
character  may  too  easily  be  perverted  to  tlie  ruin  of  an  innocent  man,  to  warrant  a  re* 
llance  upon  the  finding  alone,  as  a  full  foundation  for  the  usual  inference. 

Thirdly.  All  tiiis  presupposes  the  goods  to  have  been  duly  identified,  which  may 
be  by  marks,  or  the  witness'  confident  general  knowledge  of  the  particular  goods.  (3 
East's  P.  C.  656,  7.  3  Ev.  Poth.  249,  250.)  A  witness  may  safely  be  relied  on  as  to 
his  acquaintance  with  a  specific  article  of  familiar  use,  (as  his  cwn  clothes,)  though  he 
can  give  no  reason  for  his  means  of  identity,  or  give,  as  he  oflen  may,  a  false  or  ab- 
surd reason.  (2  Ev.  Potli.  249,  50.)  But  where,  as  it  oflen  happens,  the  goods  stden 
cannot  be  thus  identified,  as  if  the  charge  relate  to  grain  in  a  bam,  sugar  in  a  ship  or 
on  wharves  and  the  like,  ths  identity  must  then  be  made  out  by  circumstances.  These 
may  be  Uie  detection  of  the  prisoner  in  the  very  act  of  leaving  the  place,  with  the 
grain,  or  sugar,  &c.  upon  him,  which  is  found  to  be  missing.  (2  East's  P.  C.  657. 
Buss,  on  Cr.  1 155.)  The  prisoner  concealing  the  property  is  corroborative,  (id.)  Silk-^ 
being  missed  from  a  store-package  lying  open  for  sale,  the  same  kind  of  silk  was  traced 
to  tlie  possession  of  three  persons  (squalid  looking  negroes)  who  had  labored  about  the 
store  the  same  day,  and  who  had  sold  this  silk  to  S.  as  coming  from  a  venture  at  sea. 
Some  buttons  stolen  at  the  same  time  wci-e  identified  directly,  and  traced  to  one  of  the 
prisoners.  The  ideniity  was  holden  to  be  well  made  out  by  these  circumstances. 
(Case  of  Ferguson  et  al.  bef.  RadclifTe,  mayor,  N.  Y.  Gen.  Sess.  April,  1816, 1  C.  H. 
Eec.  65.)  So  where  a. habitual  laborer  about  a  store,  well  acquainted  with  the  prem- 
ises, was  indicted  for  stealing  bank  bills  and  silk ;  the  proof  was  that  the  bills  and  the  silk 
were  purloined  tlirough  a  secret  approach  from  the  cellar  to  the  store ;  and  bills,  some 
of  them  of  the  same  denomination  with  tliose  taken,  were  aflerwards  found  on  the 
laborer,  which  tlie  clerk  thought  were  the  same  as  those  taken  from  .a  desk  in  the 
store.  The  laborer  had  sold  silk  of  the  same  description  as  that  which  was  missed. 
The  circumstances  were  lefl  to  the  jury  as  sufficient  to  show  the  identity ;  and  they 
found  the  prisoner  guilty.  (AVilliamson's  case,  before  Radclifie,  mayor,  N.  Y.  Gen. 
Sess.  July,  1816, 1  C.  H.  Rec.  115.) 

8.  The  presumption  arising  from  the  ]X)sse8sion  or  other  circumstances,  may,  of 
course,  be  explained  away  or  repelled  by  opposing  circumstances.  The  belter  opinion 
seems  to  be  that  the  presumption  arising  from  possesion  alone  is  completely  removed 
by  the  good  character  alone  oCtho  prisoner.  This  was  denied  by  Radclifie,  mayor,  in 
Feiguson's  case,  supra ;  but  he  considered  that  a  ?£Ty  strong  case.    In  another,  whero 
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the  goods  were,  soon  aiier  the  larceny,  found  on  the  prisoner,  (a  female)  though  her 
own  accdunt  was  not  entirely  satisfactoiy,  yet  the  court  directed  her  to  he  acquitted 
on  proof  of  her  good  character.  (People  v.  Turrell,  1  Wheel.  Cr.  Cas.  84,  5,  hefore 
Riker,  recorder,  N.  Y.  Gen.  Sess.  Sepu  term,  1833.)  And  in  another  case,  in  the 
same  term,  (People  v.  Preston,  id.  41,)  the  recorder  said  to  the  jury,  "  Where  stolen 
property  is  found  in  possession  of  the  prisoner,  and  he  is  unahle  or  refuses  to  give  a 
satisfactory  account  how  he  came  in  possession  of  it,  and  prove*  no  good  charaeter^  it 
is  always  taken  as  evidence  of  his  guilL" 

The  possession  of  the  goods  may  also  he  accompanied  with  circumstances  (such  as 
unsuspicious  conduct)  repelling  the  presumption.  (Sales'  case,  5  C.  H.  Rec.  178,  9.) 
The  prisoner  may  also  show  that  he  was  an  accessary  afler  the  fact ;  and  thus  rebut 
the  inference  of  stealing  arising  firom  the  possession.  But  if  his  statements  be  (on  giv- 
ing an  account  of  the  property)  false  and  inconsistent,  this  may  he  relied  on  to  rebut 
the  proof  that  he  was  a  mere  accessary.  (Ball's  case,  4  C.  H.  Rec  157,  8,  before 
Golden,  mayor,  N.  T.  Gen.  Sess.  Nov.  1819.  See  also  Pennsylvania  v.  Myers,  Ad- 
dis. 320,  1.) 

That  finding  part  of  the  goods  is  proof  of  steafing  the  whole,  see  post,  170,  and  note 
io  that  page. 

In  these  cases  the  judge  is  not  precluded  from  giving  his  opinion  to  the  jury  upon 
the  evidence  as  well  as  the  law ;  which  are  often  so  blended  that  it  is  difficult  to  take 
a  distinct  and  disconnected  view  of  each  separately.  (State  v.  Bennet,  3  Const.  Rep^ 
693.) 
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The  court  always  protect  the  jury  from  irrelevant  testimony,  by  excluding  it,  on  ob- 
jection, in  the  same  manner  as  they  shut  out  other  incompetent  proof.  (Hart  v.  New- 
land,  8  Hawks,  123,  3.  Winlock  v.  Hardy,  4  Litt  373.  Sterling  v.  Luckett,  7  Mart. 
Lou.  Rep.  N.  S.  198.) 

If  evidence  be  irrelevant  at  the  time  it  is  offered,  it  is  not  error  to  reject  it  because 
other  evidence  may  afterwards  be  given,  in  connection  with  which  it  would  become 
relevant.  If  it  would  be  relevant  in  conjunction  with  other  facts,  it  should  be  propos- 
ed in  connection  with  those  facts,  and  an  offer  to  folbw  the  evidence  proposed,  with 
proof  of  those  facts  at  a  proper  time.  (Weidler  v.  The  Farmers*  Bank  of  Lancaster, 
11  Serg.  &  Rawle,  134.)  And  counsel  are  bound,  on  the  requisition  of  the  court,  to 
state  particularly  the  substance  of  the  evidence  they  propose  to  adduce ;  and  if  thqr 
refuse,  or  state  evasively  or  in  general  terms  merely,  the  preposed  witnesses  or  other 
testimony  may  be  rejected.  (Roy  v.  Targee,  7  Wend.  359.)  Thus,  where  in  debt 
on  recognizance,  plea  release  and  replication  fraud,  the  plaintiff  proposed  to  prove 
that  the  release  was  obtained  by  the  promise  of  another  to  pay  certain  money,  wMch 
had  not  been  done,  and  claimed  to  avoid  the  release  because  thus  obtained  on  a  prom- 
ise violated.  The  testimony  being  excluded,  the  plaintiff  yet  produced  a  witnes, 
when  the  court  demanded  that  the  purpose  of  producing  the  witness  should  be  stated 
in  writing.  The  same  facts  were  then  offered  again,  with  the  addition  that  such  pro- 
curement of  the  release  was,  by  th^fraud,  contrivance,  false  representiation,  &c.  of  the 
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promissor.  This  offer  was  overruled,  because  the  party  did  not  offer  to  prove  any 
^eeific  acts  of  fraud  beyond  what  he  at  first  proposed.  On  error  brought,  the  decis- 
ion was  sustained ;  and  per  Rogers,  J. :  "  If  this  can  be  done,  the  decision  of  the  court 
may  at  any  time  be  avoided  by  the  use  of  general  terms ;  and  which  do  not  enable 
them  to  judge  of  the  relevancy  of  the  testimony,  which  is  their  exclusive  province." 
He  admitted  that  where  a  witness  had  refused  to  disclose  what  he  knew,  counsel  might 
be  indulged  in  a  general  statement.  (Commonwealth  v.  Brenneman,  1  Rawle,  311, 
816, 17.)  And  see,  as  to  such  discretion,  per  Nelson,  J.  in  7  Wend«  363.  Yet  evi* 
denee  proposed  cannot  be  rejected  because  it  is  imagitiable  tliat  something  more  may 
be  necessary  in  connection.  Thus,  where  the  plaintiff,  a  black,  in  Louisiana,  to  prove 
her  freedom,  offered  a  deed  of  emancipation  executed  in  Ohio ;  held,  that  this  could 
not  be  rejected  because  "  it  was  incumbent  on  her  to  prove  tlie  formalities  (if  any 
such  there  were)  required  by  the  laws  of  Ohio  in  emancipating  slaves."  (Hawkins  v. 
Yanwickle,  6  Mart.  Lou.  Rep.  418.) 
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That  proof  must  not  vary  from  the  issue,  will  be  more  fully  illustrated  in  the  fifih 
section.  A  few  cases  only,  which  do  not  range  themselves  in  any  particular  order,  shall 
here  be  given. 

By  replying  to  issue,  the  plaintiff  admits  the  validity  of  the  plea ;  and  though  it  be 
bad,  he  cannot  object  to  proof  under  it.    (Myer  v.  M'Lean,  1  Joim.  Rep.  509.) 

Notice,  instead  of  a  special  plea,  of  prescription  to  fish  adjoining  the  locus  in  quOy 
and  of  using  and  occupying  the  shore  for  that  purpuse,  will  not  warrant  evidence  of  a 
prescription  to  erect  huts  on  the  shore- for  the  purpose  of  fisliing.  (Cortelyou  v.  Van 
Brunt,  3  John.  Rep.  357.) 

Where  notice  of  special  matter  (under  the  statute,  1  R.  L.  New-York,  615,  sect  1,) 
was  given  instead  of  a  plea,  held  that  the  plaintiff  might  reply  by  evidence,  and  the  de* 
fendant  rejoin  in  evidence,  any  matter  possibly  admissible  in  pleading :  e.  g.  on  no- 
tice of  «(m  assault^  the  plaintiff  might  prove  molKter  manus,  and  the  defendant  rejoin  in 
his  proof  any  matter  which,  if  the  pleadings  had  been  special,  could  have  been  pleaded. 
(Collier  v.  Moulton,  7  John.  Rep.  109.)  ^ 

In  an  action  on  a  bond  conditioned  for  the  faithful  performance  of  an  agent,  a  repli- 
cation that  he  had  money  which  he  refused  to  account  for  in  1822,  and  a  rejoinder  that 
he  had  not,  does  not  admit  proof  that  the  agency  ceased  in  1816.  The  rejoinder  should 
have  in  terms  averred  the  termination  of  the  agency  at  that  time.  (Boston  Hat  Man- 
ufactory v.  Messinger,  2  Pick.  223.) 

In  an  action  on  a  contract  to  deliver  goods,  the  plaintiff  cannot  show  that,  afler  they 
were  delivered  to  him,  the  defendant  fraudulently  took  them  away,  and  substituted 
others.  Such  evidence  is  out  of  the  issue.  (Gilpins  ▼.  Consequa,  1  Pet  C.  C.  Rep. 
85,  SS.    3  Wash.  C.  G.  Repw  184, 187,  S.  C.) 

Matter  excusing  performance  is  not  admissible  under  a  plea  of  covenants  perform- 
ed. (Poague  V.  Rk^hardson,  Litt  SeL  Gas.  134,  5, 6.  Holt  v.  Grume,  Litt  Bet  Gas. 
499,  600,  S.  P.) 
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A  fact  not  aUeged  on  one  side,  though  it  be  denied  by  the  other,  is  not  in  issue,  and 
need  not  be  proved.  Thus,  in  covenant,  the  plaintiff  claiined  <>100  for  fixing  the  de- 
fendant's mill  so  that  it  would  saw  so  much,  and  averred  that  he  had  so  fixed  it«  On 
oyer,  the  covenant  was  so  that,  in  the  opinion  of  a  good  unjoyer  agreed  on,  it  would 
saw  so  much ;  and  the  defendant  denied  that,  in  the  opinion  of  a  good  sawyer  so 
agreed  on,  it  would  saw  so  much.  Held  sufficient  to  prove  that  it  would  in  truth  saw 
so  much,  for  that  satisfied  the  plaintifi  's  allegation ;  and  the  defendant  had  denied  a 
fact  not  alleged.  The  questiojj;^  would  have  been  different  on  demurrer  or*  motion  in 
arrest.    (Fry  v.  Whitingill,  Litt.  Sel,  Cas.  181.) 

On  an  issue  whetlicr  part  of  a  testator's  estate  is  in  the  hands  of  an  executor,  evi- 
dence that  he  is  a  creditor  of  his  co-executor,  and  that  he  became  so  by  transferring 
that  part  of  the  estate  in  question  to  his  co-executor,  is  relevant  and  admissible.  (Gal- 
breath  V.  Rife,  3  Rawle,  144.) 

Trespass,  quare  clausum  fregit.  Plea,  libenuntenementura  of  the  defendant  Rep- 
lication, a  demise  from  the  defendant  to  the  plaintiff  from  April  2dd,  1821,  for  one  year» 
and  thence  forward  from  year  to  year.  Proof,  that  the  plaintifi'  paid  the  defendant 
rent.  Abbott,  C.  J. :  "  This  shows  a  demise ;  but  it  may  be  very  difierent  from  the 
one  laid.  It  might  be  proof  of  a  demise  for  21  years,  as  well  as  of  the  demise  laid." 
(Phillips  V.  Mosely  et  al.,  1  Carr  &  Payne,  262.) 

In  actions  by  bill  in  the  K.  B.,  the.  defendant  may,  under  the  general  issue,  give  in 
evidence  matter  of  defence  which  occurred  between  tiie  issuing  of  the  latitat  and  before 
declaration,  and  such  matter  (e.  g.  accord  and  satisfaction)  is  an  answer  to  the  action* 
For  the  purposes  of  justice,  tlie  declaration  is  considered  the  commencement  of  the  ac- 
tion. (Worswick  v.  Beswick,  10  Barn.  &  Cress.  676.)  Note. — This  decision  was  in 
an  action  of  trover ;  and  seems  to  apply  to  those  cases  only  where  the  matter  is  ordin- 
arily admissible  under  the  general  issue ;  not  where,  from  the  nature  of  the  action,  it 
must  be  pleaded. 

Circumstances  of  mere  alleviation  or  aggravation  are  irrelevant  upon  the  trial.  They 
are  totally  immaterial  to  the  verdict ;  because  they  do  not  prevent  or  conclude  the  ju- 
ry's finding  for  or  against  tlie  defendant.  They  mv^y  be  made  use  of  when  the  judg- 
ment i3  given,  to  increase  or  lessen  the  punishment.  Circumstances  wliich  amount  to 
a  lawful  excuse  or  justification  are  proper  upon  the  trial,  and  can  only  be  used  tLere. 
(Rex  V.  Shipley,  4  Doug.  73,  163,  per  Lord  Mansfield,  C.  J.  id.  177, 173,  per  Wil- 
les.  J.) 
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The  cases  do  not  agree  upon  the  question  whether  irrelevant  testimony  being  given 
on  one  side,  for  the  assumed  purpose  of  proving  a  fact,  will  warrant  other  testimony  in 
reply  to  that  so  given,  either  to  repel  it  directly,  or  touching  the  fact  upon  which  it 
professes  to  bear.  The  result  would  seem  to  be,  that  it  is  discretionary  with  the  court 
to  hear  or  reject  the  evidence  in  reply.  In  many  cases,  and  indeed  aU,  the  expense 
of  time  must  be  useless ;  and  may,  by  consent  of  parties,  be  made  endless,  if  the  court 
have  no  power  to  interfere. 
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On  a  petition  for  freedom,  the  defendant  gave  in  evidence,  "without  objection,  hear- 
say and  reputation  against  the  freedom  of  the  petitioner.  The  latter  then  offered  the 
same  kind  of  evidence  in  favor  of  his  freedom ;  to  which  the  defendant  objected.  The 
court  held  the  objection  well  taken ;  saying  that  improper  evidence  on  one  side  will 
not  justify  its  introduction  on  the  other,  if  objected  to.  The  first  would  have  been  re- 
jected, had  an  objection  been  made.  The  doctrine  contended  for  would  lead  to  end- 
less confusion,  and  destroy  all  the  rules  of  evidence.  (Waikup  v.  Pratt,  5  Har.  & 
John.  51,  56.  Stringer  v.  Lessee  of  Young,  3  Peters'  Rep.  33G,  7,  S.;P.  Samuel  v. 
Bond,  Litt.  Sel.  Cas.  158,  9,  S.  P.) 

The  plaintiffs  in  ejectment  proved  a  grant  of  the  tract  claimed  by  them,  and  then 
that  the  defendants  had  made  entries  in  respect  to  the  tract,  havmg  notice  of  the  plain- 
tif&'  claim  under  the  grant  Then  the  defendants  offered  to  prove  entries  in  respect 
to  the  same  tract,  made  by  tlurd  persons,  since  the  grant,  in  order  to  show  the  general 
opinion  that  the  land  granted  was  vacant.  Held  inadmissible  because  irrelevant,  as 
not  affecting  the  grant ;  nor  was  it  admissible  to  give  irrelevant  testimony,  because  it 
was  an  answer  to  other  irrelevant  testimony.  (Stringer  v.  Young,  S  Pet.  Rep.  336,  7.) 

Yet,  in  several  instances,  such  testimony  being  received,  this  was  held  no  objcctu)n, 
on  error,  or  motion  for  a  new  trial 

In  assumpsit  against  several  partners,  one  of  them  introduced  a  letter  of  his  copart- 
ner to  the  plaintiff,  which  it  was  insisted  made  against  him.  In  consequence  of  this, ' 
the  plaintiff  offered  to  show  that  the  same  copartner,  in  answer  to  certain  interrogato- 
ries, had  contradicted  what  he  said  in  the  letter.  This  was  objected  to  by  the  defend- 
ant who  produced  the  letter ;  but  it  was  received.  Held  no  error,  as  the  defendant 
had  himself  laid  the  foundation  for  it.  (Riggs  v.  Lindsay,  7  Cranch,  500, 503, 504.)  So, 
though  character  be  not  in  issue,  if  the  party  introduce  evidence  to  support  his  char- 
acter ;  held,  that  for  that  reason  the  other  party  might  give  evidence  in  reply.  (Gran- 
nis  V.  Branden,  5  Day,  260.)  Where  the  plantiffs  offered  evidence  of  the  credibility 
of  one  of  their  witnesses,  the  defendants  were  allowed  to  ask  another,  if  the  plaintiffs' 
witness  had  not  been  guilty  of  larceny.  The  testimony  on  both  sides  was  iUegal ;  but 
as  the  plaintifis  resorted  to  that  mode  in  support  of  credibility,  held  that  they  could  not 
complain  that  it  was  rebutted  in  the  same  way.  (Provost  v.  Simeon,  4  Miller's  Lou. 
Rep.  472.) 

In  trespass,  the  plaintiff  proved  that  he  bought  at  the  defendant's  store  a  pipe  of 
French  brandy,  wliich  being  lefl  with  the  defendant  a  few  days,  he  took  out  40  gallons 
and  substituted  American  brandy,  in  the  presence  of  his  partner.  The  partner  called 
for  the  defendant  contradicted  this.  He  was  asked  by  the  plaintiff's  counsel  whether 
he  or  his  partner  had  in  any  instance  adulterated  brandy  or  spirits.  The  defendant 
made  no  objection,  and  the  witness  answered,  and  the  counsel  then,  on  both  sides,  put 
many  questions  on  the  point  The  next  morning,  the  counsel  for  the  plaintiff  repeated 
the  question  as  to  particular  cases,  and  inquired  of  sales  to  particular  persons  then  in 
court  The'defendant's  counsel  then  objected,  that  the  inquiry  was  not  relevant;  but 
tiie  judge  alk>wed  the  questions  to  be  put,  and  required  them  to  be  answered.  The 
court,  on  motion  for  a  new  trial,  said  there  was  no  objection  made  to  entering  on  the 
inquiry ;  and  it  might,  therefore,  under  the  circumstances,  be  pursued.  (Young  r. 
Mason,  8  Pick.  551.)  And  the  court  held,  in  terms,  that  though  you  call  for  a  paper 
from  the  other  side  as  evidence,  and  peruse  it,  you  need  pot  read  it  unless  it  be  mate- 
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rial,  though  the  other  side  call  on  you  to  do  so,  (Wilson  v.  Bowie,  1  Can*.  &  Payne, 
8.)  If  a  witness  be  examined  by  both  parties  without  objection  as  to  matter  irrelevanti 
one  party  cannot  object  to  a  farther  examination  on  tlie  same  subject  (id.  Young 
V.  Mason,  8  Pick.  551.)  Again ;  on  proof  that  one  made  a  contract  for  another,  though 
this  was  immaterial,  yet  held  that  it  was  not  improper  to  rebut  the  proof  by  other  tes- 
timony. (Graflon  Bank  v.  Woodward,  5  N.  H.  Rep.  301.)  What  passed  at  a  for- 
mer trial  in  ejectment  between  other  parties  being  given  in  evidence  by  one  side ; 
though  doubtful  whether  it  was  admissible,  the  opposite  party  was  allowed  to  show 
other  evidence  given  on  the  same  trial.  (Doe,  ex  dem.  Lloyd,  v.  Passingham,  S  Carr. 
&  Payne,  440.)  In  false  imprisonment  on  suspicion,  Cranshaw,  J.  said,  if  the  de- 
fendant could  not  primarily  impeach  the  plaintiff 's^neral  character  to  mitigate  dam* 
ages,  he  might  do  it  in  reply  to  evidence  in  its  support.  (Rogers  v.  Wilson,  t  Alab. 
Rep.  407,  410.) 

Afler  a  question  has  been  repeatedly  asked  and  answered,  without  objection,  in  the 
course  of  a  trial,  it  is  too  late  to  object  to  its  admissibility,  on  the  ground  that  the  an- 
swer is,  in  itself,  inadmissible.  (M'Kee  v.  Nelson,  4  Cowen's  Rep.  355,  357.)  And 
evidence,  though  it  be  entirely  out  of  the  issue,  if  not  objected  to  at  the  time,  for  vari- 
ance, is  no  ground  of  objection  afterwards.  (M'Micken  v.  Brown,  6  Mart.  Lou.  Rep. 
N.  S.  85) 


NOTE  329— p.  170. 


Both  the  cases  in  the  text,  and  these  which  follow,  it  is  presumed  must  bft  taken 
with  the  qualifications  mentioned  ante,  169,  and  the  note  325  to  that  page,  ante,  pu 
423,  of  these  notes. 

On  trial  of  an  indictment  for  shop  breaking  and  stealing  from  the  shop,  proof  that, 
part  of  the  goods  stolen  was  found  in  possession  of  the  prisoner,  is  prima  facie  evidence 
that  he  is  guilty  of  tlie  whole  charge.  (Commonwealth  v.  Millard,  1  Mass.  Rep,  6.) 
So  ia  a  case  of  conmion  larceny,  the  jury  may  infer  a  stealing  of  the  whole,  from  a  pos- 
session of  part.  (State  v.  Jenkins,  1  Tyl.  377,  379.  Collins'  case,  4  C.  H.  Rec.  139, 
before  Golden,  mayor,  N.  Y.  Gen.  Sessions,  Oct.  1819.  Per  Golden,  mayor,  in  Ball's 
case,  4  G.  H.  Rec.  1 1 8,  S.  P.)  This  was  denied  of  a  burglary,  at  N.  Y.  Gen.  Seas,  in 
People  V.  Frazier,  2  Wheel  Cr.  Gas.  55 ;  but,  it  is  presumed,  hastily. 


NOTE  330— p.  170. 


The  text,  it  will  be  perceived,  here  brings  us  to«onsider  the  state  of  the  issue,  and 
whether  the  proposed  evidence  bears  upon  it.  This,  says  the  text,  ante^  169,  must  be 
tested  by  considering  tlie  view  with  which  it  is  offered ;  for  evidence  may  be  admis- 
sible in  one  point  of  view,  though  not  in  another.  (Per  Lord  Tenterden,  C.  J,  in 
Taylor  v.  Willans,  2  Barn.  &  Adolph.  833,  S.  P.)  In  the  instance  given  by  the  text, 
of  Rex  V.  Inhab.  of  Northamptonshire,  we  have  an  indictment  against  a  county  for  not 


Sect.  S»]  Evidence  Confined  to  Points  in  Issue.  4SS 

rtpairing  a  public  bridge.  The  plea  of  not  guilty  put  in  issue  not  only  the  question  of 
repair,  but  if  it  had  turned  out  that  the  bridge  were  the  property  of  an  individual,  the 
county  would  have  been  under  no  duty,  and  had  no  right  to  repair.  Acts  of  exclusive 
possession  by  individuals  tend  to  determine  this  question,  and  the  quality  of  their  acts 
have  a  slight  tendency  the  same  way.  It  is  a  very  little  circumstance ;  but  yet,  having 
the  least  weight,  it  is  admissible  in  connection  with  others  proposed,  or  which  may  readi- 
ly be  conceived ;  and,  in  the  general  conflict  of  circumstances  may  determine  tlie  ques- 
tion. Have  the  use  of  the  public  and  individuals  been  equal  ?  Has  the  public  made 
repairs^  and  to  what  extent  ?  and,  on  the  other  hand,  what  has  been  the  extent  of  the 
individual  repairs  ?  for  what  time  ?  and  if  the  latter  greatly  exceed  the  former,  still 
they  may  be  of  an  equivocal  character.  If  substantial,  and  such  as  the  public  would 
require,  they  might  be  construed  as  a  gratuity  from  individuals  in  aid  of  the  public, 
though  partly  for  their  private  benefit.  But  if  merely  ornamental,  there  is  less  prob- 
ability of  that  being  so,  though,  after  all,  the  difference  may  be  very  slight,  perhaps 
barely  perceptible.  The  general  issue  may  thus,  in  many  instances,  present  a  very 
broad  field  of  inquiry,  and  open  an  extensive  range  of  circumstancial  evidence. 

In  another  case,  which  was  an  action  tor  procuring  a  malicious  indictment  for  perju- 
ry, those  conducting  the  examination  before  the  justice  objected  to  the  now  plaintiff 
being  holden  to  bail.  The  objection  was  obviated  by  presenting  a  letter,  supposed  to 
have  been  written  by  the  Lord  Ch.  Justice,  stating  that  it  was  a  bailable  case.  The 
fact  of  so  presenting  this  supposed  letter  was  received  as  proof  on  the  now  trial,  with- 
out proving  its  genuineness.  This  was  excepted  to.  An  affidavit  of  the  now  defend- 
ant's agent  to  prosecute  for  the  perjury  was  also  received,  stating  that  he  had  inter- 
fered to  discourage  one  C.  from  becoming  bail  for  the  now  plaintiff.  This  was  except- 
ed to.  The  now  defendant  appeared,  but  was  not  sworn  before  tlie  petty  jury  on 
the  trial  of  the  perjury,  which  circumstance  was  now  left  to  the  jury ;  and  it  was  put 
to  them  to  say  whether  this  non-appearance,  as  a  witness,  arose  from  a  consciousness 
that  he  had  no  evidence  to  give  in  support  of  the  indictment,  or  from  some  other 
cause.  This  was  also  exceped  to.  The  cause  was  tried  in  the  C.  P.  On  error,  by 
the  defendant,  tiie  C.  J.,  Lord  Tenterden,  confirms  the  suggestion  in  the  text,  that 
*^  in  deciding  the  question  whether  certain  evidence  be  admissible  or  not,  we  must  look 
at  the  object  for  which  it  is  produced,  and  the  point  it  is  intended  to  establish ;  for  it 
may  be  admissible  for  one  purpose,  and  not  for  another."  He  then  shows  tlie  drift  of 
exhibiting  his  supposed  letter,  and  the  agent's  affidavit.  The  latter  was  to  prove  that 
some  measures  were  taken  to  prevent  persons  from  becoming  bail;  and  being  made  as 
the  now  defendant's  agent  in  the  course  of  his  business,  was  receivable  as  an  admis- 
sion. The  object  of  the  letter  was  to  show  that  the  magistrate  refused  to  take  bail  till 
the  letter  was  produced ;  no  matter  whether  the  letter  was  genuine  or  not.  The  court 
also  held  that  the  question  of  motive  in  not  appearing  was  properly  left  to  the  jury, 
the  want  of  probable  cause  being  a  mixed  question  of  law  and  fact,  under  the  circum- 
stances of  tliis  case.    (Taylor  v.  Wlllans,  S  Barn.  8c  Adolph.  833.) 

Circumstances,  not  only  minute,  but  remote  in  time  and  place,  may  be  received  as 

material   On  trial  of  an  indictment  for  murder  committed  by  dirking,  it  appeared  that 

a  dirk  without  a  cap  had  been  found  secreted  near  the  place  of  the  murder ;  and  tlie 

cap  of  a  dirk  engraved  J.  H.  was  handed  to  a  witness,  by  a  negro,  a  mile  and  a  half 
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firom  the  place  ;  but  how  he  came  by  it,  oo  one  could  tell  The  handle  was  engravecl 
Witli  the  lettere  J.  H. ;  and  it  appeared  that  some  16  or  17  years  before,  a  witness  pur- 
chased a  dirk,  with  tin's  engraving,  for  James  Hickman,  tlie  half  brother  of  the  prison- 
er ;  that  Hickman  since  died ;  and  the  prisoner  had  admitted  that  a  dirk  was  the  only 
part  of  H.'s  property  he  had  received.  The  witness,  who  heard  him  make  tliis  admis- 
sion, saw  a  dirk  in  his  hand  with  J.  H.  engraved  on  the  handle ;  but  could  no  fardier 
identify  it  with  the  one  now  produced.  The  dirk  found  secreted  was  identified  by  the 
finder,  from  its  general  appearance,  with  the  one  now  produced ;  and  the  cap  produced 
by  the  negro  apparently  fitted  the  handle.  The  prisoner  had,  before  the  murder,  lent 
a  dirk,  not  now  identified,  which  was  returned  to  liim  before  the  murder  was  commit- 
ted. There  was  no  other  proof  that  the  prisoner  had  ever  been  at  or  near  the  place  of 
the  murder.  These  circumstances  were  allowed  to  go  to  the  jury  as  evidence  that  the 
dirk  found  belonged  to  the  prisoner ;  and  they  were  told  that  if  they  had  no  doubt  of 
its  being  his  property,  then  the  prisoner's  dirk  so  found  made  one  circumstance  to  be 
weighed  with  others.  This  was  holden  well  on  error.  (Mendum  v.  The  Common- 
wealth, 6  Rand.  704,  711  to  713.)  Now  it  is  obvious  how  perfectly  slight  and  utterly 
inconclusive  any  one  or  any  two  or  tliree  of  these  circumstances  must  have  been.  Yet, 
all  being  combined,  the  result  of  the  trial  (a  verdict  of  guilty)  shows  that  the  jury  felt 
safe  in  acting  upon  them,  as  leaving  no  doubt.  (See  per  Hosmer,  C.  J.  in  State  of 
Connecticut  v.  Watkins,  9  Conn.  Rep.  53,  53 ;  infra,  S.  C.) 

"  It  Is  frequently  difficult  to  ascertain,  a  priori^  whether  proof  of  a  particular  fact 
offered  in  evidence,  will  or  will  not  become  material ;  and  in  such  cases,  it  is  tlie  usual 
practice  of  the  court,  to  give  credit  to  the  assertion  of  the  counsel  who  tenders  such 
evidence,  that  the  fact  will  turn  out  to  be  material."  (4  SUirk.  £v.  381.)  Thus  a 
deed  to  the  lessor  of  the  plaintiff,  or  one  under  whom  he  claims,  may  be  rejected  as 
irrelevant,  unless  title  first  be  shown  in  the  grantor,  or  at  least  an  offer  made  to  follow 
it  up  with  proof  of  his  title.  (Winlock  v.  Hardy,  4  Litt.  272,  3.)  So  of  all  deeds 
having  no  apparent  connection  with  the  matter  in  issue.  (Harris  v.  Paynes,  5  Litt. 
105,  107, 108.)  Again,  in  an  action  on  a  covenant,  to  save  from  all  judgments  ia 
favor  of  P.  and  B.  against  the  owners  of  the  steam-boat  H.,  recovered  for  the  price 
of  the  boat,  a  record  of  judgment  on  notes  against  the  covenantee  in  favor  of  P.  and 
B.,  was  held  not  relevant,  thus  nakedly  presented.  It  should  have  been  accompanied 
with  proof  oZiuTide,  that  the  notes  were  given  for  the  price  of  the  boat,  by  tlie  owners. 
The  judgment  being  founded  on  tlie  mere  naked  proof  of  the  record,  for  aught  that  ap- 
peared in  the  bill  of  exceptions,  was  reversed  on  error.  (Wilson's  adm'rs  v.  Bowen, 
5  Monroe,  33.)  The  court  must  be  enabled,  on  error,  to  see  the  relevancy.  To  sup- 
port a  plea  of  title,  the  defendant  offered  in  evidence  the  declarations  of  a  former 
grantor,  which  were  admitted,  though  the  plaintiff  objected  and  took  a  bill  of  excep- 
tions. But  it  did  not  appear  whether  the  declarations  were  relevant  or  not.  Held, 
they  were  inadmissible ;  and  the  judgment  was  reversed.  (Clark  v.  Beach,  6  Conn. 
Rep.  142.)  Though  a  matter  may  possibly  be  relevant,  yet  the  party  mustshew  how, 
otherwise  it  cannot  be  received ;  and  the  court  will  not  on  error  reverse  a  judgment 
on  account  of  its  rejection,  unless  the  relevancy  appear  afiirmatively.  Thus  where,  on 
a  question  of  forging  a  bond  in  1807,  a  person,  not  the  alleged  forger,  said,  speaking  of 
the  bond,  some  13  years  aller  its  date,  "  my  pen  has  not  forgot  to  write,"  which  mig^t 
by  some  possibility  have  been  made  relevant ;  yet  this  not  appearing  affirmatively  on 
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the  bill  ofexeeptipzis,  the  court  refused  to  hold  it  so-  (Rowt's  adm'r  v,  Kile'6  admV,  1 
Leigh's  Rep.  916,  223,  4.)  And  see  Turner  v.  Fendal,  infra.  So  where  a  book  of 
accounts  of  one  party  was  offered  against  another  to  prove  a  debt,  without  other  proof 
appearing  by  the  bill  of  exceptions  to  have  been  proposed,  verifying  (he  book,  held  that 
the  book  was  properly  rejected.  (The  People  v.  Genung,  11  Wend.  18,  21.)  See  an 
instance  of  a  connected  statement,  in  a  bill  of  exceptions.  (Benham  v.  Caiy,  1 1 
Wend.  83.) 

It  is  different,  however,  where  the  proof  tends  aj^arently  in  its  own  nature,  to  makft 
out  the  case,  though  the  residue  be  not  offered ;  as  where  it  lay  with  the  plaintiff  to 
show  two  facts :  that  certain  posts  and  rails  were  erected ;  and  that  the  defendant 
made  the  erection  i  and  the  plaintiff  offered  to  show  that  they  were  erected ;  this  be- 
ing overruled,  the  judgment  was,  therefore,  reversed.  (Bartlett  v.  Evarts,  8  Conn. 
Rep.  523.)  But  see  Weidier  v.  The  Farm.  Bank  of  Lancaster,  infra.  Where  the 
copy  of  a  deed  appeared  by  the  bill  of  exceptions  to  have  been  received,  afler  objection, 
and  the  bill  did  not  profess  to  detail  the  whole  evidence,  the  court  presumed  that  other 
evidence  was  given  making  out  a  good  title  independent  of  the  deed ;  and  said  the  re- 
ception of  the  copy  or  evidence  was,  therefore,  no  cause  of  reversal,  whether  properly 
suffered  or  not.    (Hodges  v.  Crutcber,  1  J.  J.  Marsh.  504.) 

The  practical  mcnie  of  introducing  connected  or  consecutive  proofs  at  the  trial,  seems 
to  have  been  pointed  out  with  the  greatest  perspicuity  by  the  supreme  court  of  Penn* 
aylvania.  The  defendants  sokl  to  the  plaintiff  a  farm,  under  an  execution  against  A., 
the  title  to  which  failed,  and  the  plaintiff  sued  for  the  money  advanced ;  and  proposed 
to  show  that  the  deputy  sheriff  assured  him,  tliat  the  title  was  good.  This  was  over- 
ruled. On  error  it  was  inolsted  on  as  proper ;  for  perhaps  the  p\&\ni\ff  would  katfe  shavon 
that  the  deputy  had  authority  from  the  defendants  to  make  the  representation;  and 
that  they  knew  it  to  be  false.  But  the  court,  by  Gibson,  J.,  said,  1.  The  deputy  was 
not,  Uke  an  auctioneer,  the  agent  of  the  parties,  but  of  the  law ;  and  as  such  had  no 
authority  to  bind  the  defendants,  by  any  ircpresentation,  without  their  express  au- 
thority. None  was  shown.  "  The  evidence,  therefore,  as  it  was  ofiered,  presented 
facts  which,  isolated  as  they  stand  in  the  biU  of  exceptions,  were  altogether  irrelevant 
But  the  plaintiff  contends  that  this  may  have  l?een  only  a  part  of  the  chain  of  his  evi» 
dence ;  and  that  what  was  deficient  might  afterwards  have  been  supplied.  If  this  were  ad- 
mitted, no  coTirt  could,  wiiliout  error,  ever  reject  evidence  for  irrelevancy,  as  there  is  no 
fact  so  entirely  irrelevant  as  to  be  incapable  of  being  connected  with  the  question,  how- 
ever remotely,  by  tlie  intervention  of  a  chain  of  possible  circumstances.  But  the  question 
is,  how  did  the  matter  stand  as  it  was  proposed  to  tlie  court  ?  If  it  was  Altogether  irrele- 
vant, the  court  might  reject  it,  although  it  might  not  perhaps  be  error  to  admit  it 
If  it  would  be  relevant,  when  taken  in  connection  with  other  facts,  it  ought  to  be  pro- 
posed in  connection  with  tliose  facts ;  and  an  offer  to  follow  tlie  evidence  proposed, 
with  proof  of  those  facts  at  the  proper  times.  But  the  court  is  not  bound  to  spend  its 
time  in  an  inquiry  which,  from  the  showing  of  the  party,  can  produce  no  possible  re- 
sults. Dislocated  circumstances  may  doubtless  be  given  in  evidence,  particularly  if 
there  be  no  objection  to  the  order  of  time ;  but  the  proposal  of  the  evidence  must  cob* 
tain  in  itself,  by  reference  to  something  that  has  preceded  it,  or  tliat  is  to  fbUoW/  inloN 
mation  of  tlie  manner  in  which  it  is  to  Bb  legitimately  operative."  (Weidkr  ▼.  Fana. 
Bank  of  Lancaster,  11  Serg.  &  Rawle,  134, 139, 140.) 
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We  propose  a  few  more  cases  iIlustratiTe  of  the^  above  reasoning.  On  trial  of  A. 
ibr  the  murder  of  H.,  whom  he  bad  hired  to  murder  another,  it  was  held  pertinent  to 
prove  that  H.  had  murdered  the  other,  it  being  opened  by  the  counsel  for  the  prosecu- 
tion that  A.  murdered  H.  to  prevent  his  (A.'s)  detection.  (Rex  v.  Clewes,  4  Cam 
Ic  Payne,  321.)  On  a  question  whether  a  bidder  had  notice  of  an  incumbrance,  the 
auctioneer's  proclamation  of  the  incumbrance  before  the  bids  began,  is  not  admissible^ 
per  se»  To  make  it  so,  proof  must  be  given  that  it  was  so  made  that  the  bidder  could 
not  fail  to  hear  it.  (Porter  v.  Liddle,  7  Mart.  Lou.  Rep.  23.)  In  trover  for  flour,  to 
prove  that  the  plaintiff  purchased  it  fi'om  a  vendee  of  one  for  whom  the  defendant  was 
wharfinger;  and  that  such  purchase  of  the  plaintiff  was  with  the  fraudulent  intent  to 
deprive  the  defendant  of  his  right  to  demand  payment  of  his  wharfage  before  the  goods 
were  delivered,  it  was  offered  to  shew  that  the  vendee  was  insolvent ;  but  the  defend- 
ant's counsel  admitting  that  the  facts  going  to  show  the  insolvency  could  not  be  brought 
home  to  the  knowledge  of  the  plaintiff,  the  court  refused  to  receive  the  offered  proo£ 
(Holiday  v.  Mann,  a  Carr.  8t  Payne,  509.) 

These  oflers  of  counsel  may,  many  times,  without  any  imputation  of  unfairness,  an- 
ticipate a  greater  number  of  circumstances,  or  more  strength  in  the  supposed  proof  of 
them,  or  in  their  combined  effect,  than  the  evidence  ultimately  presents ;  in  conse- 
quence of  which  the  case  is  heard  upon  proofs ;  and  the  question  thus  raised  whether, 
on  the  whole,  they' shall  be  submitted  to,  or  withdrawn  from  the  jury,  as  competent  or 
incompetent  matter  of  consideration. 

Thus,  to  charge  C,  an  endorser,  notice  was  lefl  at  his  son's  store,  kept  in  a  sepa- 
rate apartmant  of  C.'s  hoiise ;  but  there  was  no  interior  communication  between  them. 
C.  usually  transacted  his  business  in  another  part  of  the  town ;  but  was  oAen  about 
his  son's  stofe ;  and  notices  or  letters,  when  led  at  the  store,  had  been  sent  by  the 
bearer  to,  or  delivered  by  the  son  at  C.'s  place  of  business,  if  seen  or  recollected  by 
him.  Now  this  was  held  insufHcient  proof  of  notice-  to  C,  yet  the  evidence  was  re- 
ceived. Had  it  been  followed  out  by  C.'s  admission  that  a  notice  leA  at  his  son's  nev- 
er failed  of  reaching  him  immediately,  or  that  the  notice  was  immediately  despatched 
by  the  son,  or  various  other  facts  that  may  be  conceived,  the  notice  would  have  been 
made  out.  But  it  stopped  short,  and  the  court,  by  Washington,  J.  very  justly  re- 
marked, that  "  Presumptions,  from  evidence  given  in  a  cause,  of  the  existence  of  par- 
ticular facts  are  in  many,  if  not  in  all  cases,  mixed  questions  of  law  and  fact.  If  the 
evidence  be  irrelevant  to  the  fact  insisted  upon,  or  be  such  as  cannot  fairly  warrant  a 
jury  in  presuming  it,  the  court  is  so  far  from  being  bound  to  instruct  them  that  tbey 
arc  at  liberty  to  presume  it,  that  they  would  err  in  giving  such  instruction ;  for  why 
give  it  when  it  is  manifest  tliat  if  the  jury  should  find  their  verdict  upon  the  fact  so 
deduced,  it  would  be  the  duty  of  the  court  to  set  it  aside,  and  to  direct  a  re>trial  of  the 
cause  ?"  (U.  States  Bank  v.  Corcoran,  2  Peters'  Rep.  121, 131,  133.)  The  learned 
judge  then  adverts  to  the  case  of  Ireland  v.  Kip,  (11  John.  Rep.  231 ;  10  id.  490,  S. 
C. ;)  as  one  presenting  much  ststronger  circumstances ;  as  strong  as  tliey  could  well 
be.  In  that  case,  the  defendant  had  directed  the  letter  carrier  to  leave  all  letters  for 
him  at  a  certain  house  in  Frankfort  street ;  the  carrier  called  at  the  post-ofBce  three 
or  four  times  every  day,  and  took  out  and  delivered  accordingly  all  letters  lefl  there ; 
and  the  defendant  usually  sent  or  called  every  day  at  that  house  for  his  letters.  The 
refusal  in  the  latter  case  to  submit  tlje  evidence  to  the  jury,  most  probably  is  referrible 
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to  the  strict  rule,  that  the  notice  to  endorsers  resident  in  the  city  where  all  the  parties 
reside,  must  be  personal,  or  something  equivalent,  as  by  leaving  it  at  the  endorser's 
dwelling  house,  or  place  of  business,  if  absent,  (id.)  By  relying  on  the  settled  rule  in 
that  particular  case,  the  endorser  might  have  been  more  negligent  of  calling  at  tlie 
place  appointed  for  his  letters  in  general.  He  had  no  reason  to  suppose  the  notice 
would  be  left  there.     (See  per  Spencer,  J.,  1 1  John.  Rep.  232,  in  S.  C.) 

Where  counsel  propose  a  chain  of  evidence,  the  whole  of  which  would  be  relevant, 
and  the  caurt  receives  the  evidence  as  far  as  it  goes,  but  it  stops  short  of  the  proposi- 
tion, the  course  then  is,  not  to  suffer  counsel  to  argue  upon  it  to  the  jury,  but  with- 
draw it  entirely  from  their  consideration.  Thus,  where  the  defendant  insisted  that  the 
single  bill  on  which  he  was  sued  was  to  have  been  discharged  by  the  surplus  avails  of 
certain  bonds  received  by  the  plaintifis,  but  which  they  had  lost  through  negligence, 
he  proved  the  receipt  of  the  bonds ;  but  failed  to  show  the  agreement  to  apply.  The 
court  refused  to  allow  any  argument  on  this  imperfect  case,  and  withdrew  it  from  tlie 
jury.    (Stewart  v.  The  Huntingdon  Bank,  1 1  Serg.  &.  Rawle,  267.) 

In  the  last  case,  Tilghman,  C.  J.  takes  occasion  to  remark,  *'  It  has  grown  into  a 
habit,  within  these  few  years,  for  counsel  to  propose  a  chain  of  evidence,  the  first  links 
of  which  depend  on  those  which  follow,  and  would  not  be  supported  without  them. 
Now,  although  gentlemen  of  honor  (and  such  I  take  the  counsel  in  tliis  cause  to  be) 
would  scorn  to  impose  on  the  court,  by  pledging  themselves  fi)r  what  they  knew  they 
could  not  perform,  yet  it  may  happen  that  there  may  be  others  who  would  make  no 
scruple  of  liberal  promises,  provided  they  could  smuggle  into  the  jury  box  a  piece  of 
evidence  which  ought  not  to  have  go^  there.  The  court  should  therefore  keep  a  wary 
eye  on  proceedings  of  this  kind,  and  take  care  to  instruct  the  jury  to  pay  no  regard  to 
the  evidence  which  they  have  heard,  whenever  the  condition  on  which  it  was  intro- 
duced is  not  complied  with."  (id.  270.)  In  a  simple  case,  like  ihat  he  was  consider- 
ing, counsel  may  sometimes  fall  within  the  above  censure.  Oflentiines,  however,  in 
opening  a  chain  of  evidence,  they  are  not  so  well  instructed  (nor  can  they  be)  as  to 
know  its  precise  extent 

None  of  these  difficulties  occur  where  the  testimony  is  obviously  irrelevent  in  any 
view.  It  is  then  the  duty  of  the  court  to  rejerf  it  at  once ;  as  where  the  plaintiff  claim- 
ed the  value  of  a  slave  killed  by  the  defendant's  slave,  and  offered  to  prove  the  looks  of 
the  latter  while  the  former  was  in  a  dying  condition.  (Sterling  v.  Luckett,  7  Mart. 
Lou.  Rep.  N.  S.  198.) 

In  trials  for  conspiracies  and  other  offences,  involving  a  great  multitude  of  circum- 
stances, a  still  more  latitudinary  cpurse  than  any  of  ihe  above  is  sometimes  necessarily 
taken ;  though  it  should  be  avoided,  if  practicable.  Thus,  on  a  trial  of  an  indictment 
for  a  conspiracy  to  obtain  merchandise,  against  five  persons,  letters  were  offered  from 
one  or  two  respecting  the  obtaining  of  merchandise  generally ;  they  containing  no 
direct  proof  of  a  conspiracy,  nor  was  any  general  conspiracy  yet  made  out.  These 
letters  were  received  on  the  ground  that  they  might  become  material  in  the  course  of 
the  cause ;  although  their  materiality  did  not  yet  appear.  An  order  enclosed  in  a  let- 
ter was  received  -on  the  same  principle.  But  a  part  of  a  letter  which  related  to  a  third 
person  not  named  in  the  indictment,  nor  concerned  in  the  matter,  was  not  allowed  to 
be  read.  In  respect  to  letters  received  as  evidence,  but  not  appearing  in  the  particu- 
lar stage  of  the  cause  to  be  relevant,  the  court  intimated  that  the  jury  could  finally 
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judge  of  the  relevancy.  (The  Commonwealth  v.  Boyer,  et  al.,  Reading,  Fenn.  No- 
vember Gen.  Seas.  1823.    2  Wheel.  Cr.  Cas.  140, 143  to  146.) 

It  is  scarcely  necessary  to  observe,  that  though  a  circumstance  be  proper  as  tending 
to  show  a  particular  fact,  it  is  inadmissible,  unless  the  fact  itself  be  pertinent  to  the 
question  in  issue.  Thus  where  the  Sheriff  levied  money  for  P.  on  execution,  and  tlien 
levied  on  the  same  money  in  his  own  hands,  on  a  fi.  fa.  against  F. ;  being  sued  by  F., 
the  sheriff  offered  oral  evidence  to  show  tliat  F.  was  insolvent,  and  had  taken  the  insol- 
vent debtor's  oath ;  but  though  this  might  entitle  persons  other  than  the  plaintiff  to  the 
money,  it  would  not  necessarily  prevent  this  suit  going  on  in  F.'s  name.  It  was  there- 
fore held  inadmissible,  not  because  the  facts  offered  might  not  be  material  to  show  a 
right  in  third  persons ;  but  because  that  right  existing,  and  being  shown,  it  would  not, 
upon  any  thing  appearing,  affect  the^resent  case.  (Turner  v.  Fendall,  1  Cranch,  117, 
119, 131, 132.) 

The  plaintiff  may  sometimes,  by  his  own  course^,  exclude  an  inquiry  which  would 
otherwise  be  relevant.  He  cannot  go  to  the  jury  on  two  inconsistent  propositions. 
Thus  where  the  defendant  gave  evidence  to  impeach  a  note  for  want  of  consideration, 
and  the  plaintiff  proved  a  pecuniary  consideration,  Which  the  defendant  answered  by 
showing  the  plabtiff 's  declaration  that  tlie  consideration  was  a  special  agreement ; 
held,  that  the  plaintiff  was  precluded  from  insisting  on  both ;  but  must  be  confined  to 
vindicate  one  of  his  propositions.  (Winchell  v.  Latham,  6  Cowen's  Rep.  683,  686, 
689 ;  and  see  Beake's  ex'rs  v.  Birdsall,  1  Coxe,  13.)  And  where  the  plaintiff  proved 
the  distinct  confessions  of  the  defendant  at  different  times,  one  of  which  did,  and  the 
other  did  not  sypport  the  declaration,  held  that  tlie  plaintiff  might  adopt  the  first  and 
reject  the  last  coufossion:    (Hale  v.  Andrus,  6  Gowcn's  Rep.  335.) 

The  proof  may,  of  course,  be  relevant  to  one  count  of  a  declaration,  anA  support  it, 
though  it  fail  as  to  another.  (Safford  v.  Stevens,  3  Wend.  1 58.)  But  where  the  defend- 
ant was  sued  in  assumpsit  as  a  common  carrier,  (the  declaration  including  the  money 
eounts  also,)  for  corn  taken  forcibly  away  by  the  mob,  who  left  some  money  with  the 
defendant  in  pay,  the  plaintiffs  having  closed  their  case,  and  the  defendant's  eounsel 
being  stopped  by  the  judge,  who  expressed  an  opinion  in  his  favor,  the  plaintiffs'  coun- 
sel would  then  have  gone  for  the  money,  and  proposed  to  prove  its  receipt  by  the  de- 
fendant. But  held  too  late,  aflcr  the  plaintiffs  had  closed  their  case,  (per  Lord  Ken- 
yon,  C.  J.,)  Le  Blanc,  J.  saying  the  judge  might  prevent  going  into  a  new  case,  in  his 
discretion^  at  that  stage  of  the  cause.    (Edwards  v.  Sherratt,  1  East,  604,  611,  614.) 

It  is  proper  also  to  observe,  that,  where  the  right  exists,  as  it  does  in  most  commoa 
Jaw  countries,  to  interpose  in  conjunction  with  tiie  plea  of  the  general  issue,  special 
pleas  in  bar,  or  (in  some  state?)  a  si)ecial  notice  of  the  matter  in  bar ;  neither  of  these 
wUl,  in  anyway,  deprive  the  defendant  of  every  latitude  he  would  enjoy  under  the  gen- 
eral issue.  It  follows  that  though,  by  reason  of  variance  or  any  other  cause,  the  evi- 
dence offered  be  not  receivable  as  being  specially  introduced,  it  may  yet  come  in  under 
the  general  issue,  if  admissible  according  to  the  abstract  nature  of  that  pica.  (Levy  v. 
Gadsby,  3  Cranch,  180, 186.  Smith  v.  Gregory,  8  Cowen's  Rep.  114.  Fulton  Bank 
V.  Stafford,  3  Wend.  483.    Bradley  v.  Field,  3  id.  373.) 

Thus,  in  setting  out  usury  in  a  note,  (Smith  v.  Gregoiy^  Fulton  Bank  ▼.  Stafford, 
and  Levy  v.  Gadsby,  ut  supra,)  or  an  insolvent's  dischaige,  (Bradley  v.  Field,  ut 
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supra,)  a  variance  between  the  plea  or  notice  and  the  case  made  in  proof  has  been 
held  not  to  preclude  its  admission  under  the  general  issue. 

It  should  also  be  remembered  that  under  the  head  of  relevancy,  the  question  is  not 
whether  the  evidence  offered  be  the  inost  convincing ;  but  whether  it  tends  at  ail  to  il- 
lustrate the  question.    (Holt  v.  Crume,  Litt.  Sel.  Cas.  499, 500.) 

Again ;  to  make  testimony  relevant,  it  is  not  necessary  that  it  should  be  essential. 
Though  cumulative,  and  supererogatory,  it  may  be  received.  Thus  in  proving  a  sher^ 
ifif's  sale  of  land  on  execution,  the  conditions  of  sale  need  not  be  shown.  Yet  if  they 
are  shown,  though  objected  to,  tliis  is  not  error  ;  for  the  conditions  are  a  part  of  the 
res  gestae  (Arnold  v.  Gorr,  1  Rawle,  S23,  225.)  Yet  it  maybe  rejected  as  unneces- 
sary. The  conversations  leading  to  a  written  contract,  which  is  fully  in  evidence, 
were  held  rejectionable  for  that  reason.  (Gilpins  v.  Consequa,  1  Pet  C  C.  Rep.  85, 
87  ;  3  Wash.  G.  C.  Rep.  184,>  1 88,  S.  C.  and  S.  P.) 

The  following  cases  will  shew  more  particularly  liow  testimony  may  be  admissible  for 
one  purpose,  though  not  for  another :  although  evidence  of  unliquidated  damages  be  not 
admissible  by  way  of  defalcation,  (set  off,)  (Kachlin  v.  Mulhallon,  2  Dall.  237,  1  Yeates, 
571,  S.  G. ;  GorneU  y.  Green,  10  Serg.  &  Rawle,  14  ;  Gogel  v.  Jacoby,  5  Serg.  & 
Rawle,  117;)  yet  in  another  view  it  may  be  relevant ;  and  acts  of  misfeasance  or 
malfeasance  may  be  given  in  evidence,  if  they  are  immediately  connected  with  the 
plaintiff's  cause  of  action ;  not  as  a  set  off;  but  to  defeat  partially  or  wholly  the  plainr 
tiff's  claim  by  impeaching  it ;  £.  g.  in  an  action  for  work  done,  that  it  was  done  badly. 
(Gogel  v.  Jacoby,  5  Serg.  &,  Rawle,  117, 122.)  So  in  an  action  for  the  price  of  mill- 
stones, that  the  plaintiff  warranted  them  to  be  good,  whereas  they  were  bad.  (Steigle- 
man  v.  Jeffries,  1  Serg.  &  Rawle,  477,  cited  5  Serg.  &  Rawle,  122.)  An  account  of  sales 
being  offered  by  the  plaintiff,  the  truth  of  which  was  material,  the  defendant  shall  not 
be  allowed  to  prove  another  account  of  the  same  sales,  by  the  same  person,  unless  he 
avows  an  intention  to  impeacl\the  first.  (Gilpins  v.  Consequa,  1  Pet.  G.  G.  Rep.  85, 89, 
3  Wash.  G.  G.  Rep*  184,  188,  S.  G.  and  S.  P.)  In  assault  and  battery,  ajudgment  ob- 
tained by  the  defendant  against  the  pliantiff,  is  pertinent  to  shew  the  amount  of  the 
defendant's  property ;  but  is  inadmissible  to  shew  his  oppressive  conduct  towards  the 
plaintiff.  (Jacoby  v.  Guier,  6  Serg.  &  Rawle,  899.)  A  sealed  instrument,  though 
void,  may  yet  be  received  to  shew  the  terms  of  the  contract,  in  an  action  of  assumpsit, 
the  parties  having  acted  under  the  instrument.  (Govcmeur  v.  Elliott,  2  Hall's  Rep. 
N.Y.C.  P.  211.) 

'  We  shall  close  this  note  with  some  additional  sketches  of  modem  cases,  tending 
more  fully  to  illustrate  the  question  of  relevancy,  as  depending  on  the  particular  ob- 
ject with  which  the  testimony  is  introduced  ;  or  its  connection  or  disconnection  with 
other  facts  in  a  necessary  chain  of  proof.    See  also  post,  note  332,  also  note  333. 

Firsts  of  cases  wherein  it  will  be  received.  On  the  question  whether  G.'s  property 
was  sufficient  to  satisfy  a  judgment  and  execution,  previous  incumbrances  on  the  same 
property  are  within  the  issue,  and  may  be  inquired  of.  (Norris  v.  Badger,  6  Gowen's 
Rep.  449.)  That  a  father  had  presented  slaves  to  some  of  his  daughters  on  their 
marriages,  was  held  admissible  to  shew  his  intent  on  the  delivering  a  slave  to  one  of 
his  daughters  on  a  subsequent  marriage.  (Smith  v.  Montgomery's  adm'rs,  5  Monroe, 
502,  503.)  On  trial  of  an  indictment  for  a  conspiracy  in  the  abduction  and  forcible 
marriage  of  S.  to  H.,  the  defendants  made  a  point  that  she  was  willing;  and  tlie 
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commonwealth  was  allowed  to  prove  in  reply,  that  some  months  subsequent  to  the 
marriage,  the  defendant,  H.,  and  his  brother-in-law,  forcibly  took  and  carried  her 
away  after  she  had  been  released  from  the  custody  of  H.  on  habeus  corpus ;  and  that 
she  resisted,  escaped,  was  retaken,  carried  20  miles,  confined  and  abused.    This  was 
objected  to  as  irrelevant ;  but  admitted,  although  subsequent  to  the  alleged  offence, 
as  going  to  refute  the  pretence  of  willingness.    (Respublica  v.  He  vice,  before  the  S. 
C.  of  Penn.  1796,  3  Wheel.  Cr.  Cas.  605,  507,  508.)    Where  the  defence  of  a  prison- 
er is  insanity,  evidence  of  insanity  before  the  act  committed  is  proper,  without  first 
proving  insanity  at  the  time  of  its  commission.    (Vance  v.  The  Commonwealth,  Q  Virg. 
Cas.  133.)    The  language  a  person  speaks  is  pertinent  in  determining  his  identity; 
and  where  the  plaintiff  in  trover  for  a  negro,  described  her  as  being  Ango,  and  speaking 
the  Angola  dialect,  the  defendant  was  allowed  to  prove  that  she  spoke  the  Caromantee 
also,  as  one  circumstance  against  her  being  of  the  Angola  breed,  though  not  conclusive, 
because  she  might  speak  both  languages.    (Martin  v.  Maverick,  1  M'Cord,  24.)     On 
an  issue  whether  a  demand  was  made  of  possession,  evidence  was  held  admissible  for 
the  defendant,  that  the  plaintiff  said  he  had  agreed  with  the  defendant  to  let  matters 
stand  till  the  event  of  another  law-suit  was  known.    (Holt  v.  Crume,  Litt  Sel.  Cas. 
499,  500.)    It  is  relevant,  in  a  question  of  domicil,  to  prove  the  party's  conduct,  going 
to  manifest  his  intention,  both  before  and  after  he  has  changed  his  local  residence. 
(Richmond  v.  Vassalborough,  5  Greenl.  Rep.  396.)    On  trial  of  an  indictment  for  know- 
ingly receiving  stolen  goods,  a  general  understanding  between  the  thief  and  receiver, 
that  the  one  should  steal  and  the  other  receive,  is  admissible  in  evidence  as  to  receiving 
the  particular  goods.   (M'Niff's  case,  before  Radcliffe,  mayor,  I  C.  H.  Rec.  8.)    A  pris- 
oner, in  his  examination  before  a  magistrate,  is  not  bound  to  answer  any  question ; 
but  if  he  submits  to  answer,  and  answers  falsely,  the  people  may  produde  evidence  to 
disprove  tlie  answer ;  and  it  will  tlien  be  taken  strongly  against  tlie  prisonep.     (Golds- 
by's^case,  before  Radcliffe,  mayor,  1  C.  H.  Rec.  81 .    Ball's  case,  before  Colden,  mayor, 
4  C.  H.  Rec.  157.)    Testimony  arising  afler,  is  admissible  to  explain  facts  occurring 
before  the  commencement  of  the  action.    M'Leod  v.  Johnston,  Anth.  N.  P.  Rep.  16.) 
On*a  charge  for  violating  a  police  law,  (e.  g.  for  delivering  flour  on  board  a  vessel 
without  inspection,)  the  question  is  one  of  intention ;  and  Kent,  C.  J.  received  testimo- 
ny that  the  party  accused,  being  sick,  ordered  his  clerk  to  have  the  flour  in  question 
inspected,  which  he  omitted  by  mistake.    But  neglect  may  be  so  gross  as  to  amount 
to  a  criminal  intent.    (Sturges  v.  Maitland,  Anth.  N.  P.  Rep.  153.)    When  the  ques- 
tion is,  whether  a  sale  was  bona  fide  or  not,  the  whole  conduct  of  the  party  whose  acts 
are  assailed,  before  and  after,  as  well  as  at  the  time  of  the  contract,  may  be  inquired 
into.     (Reels  v.  Knight,  8  Mart.  Lou.  Rep.  N.  S.  367.)     In  an  action  for  Caking 
judgment  in  a  cause  in  violation  of  a  contract  and  settlement  between  the  parties,  ei- 
ther party  may  show  his  original  rights  in  respect  to  the  subject  of  the  suit ;  for  so  it 
would  better  appear  whetlier  they  were  settled.    (Truett  v.  Chapin,  4  Hawks,  178.) 
Where  the  question  is  to  which  of  two  credit  was  given,  the  record  of  a  pending  suit 
against  the  other  in  favor  of  tlie  plaintiff  is  evidence  for  the  defendant.    (Head  v. 
Taylor,  Litt.  Sel.  Cas.  257,  261,  2.)    To  repel  the  plaintiff's  evidence  that  he  had 
never  obtained  any  receipt  for  money,  which  the  defendant  had  received  to  pay  over 
for  him  to  his  creditor,  evidence  that  he  demanded  a  receipt  of  the  creditor  and  re- 
ceived a  paper  as  and  for  a  receipt,  was  held  admissible,  though  the  witness  knew  cot 
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what  the  paper  was.  (Marvin  v.  Keeler,  6  Conn.  Rep.  271.)  To  repel  proof  that  a 
letter  directed  to  A.  was  mailed,  it  is  relevant  to  show  that  A.  never  received  it. 
(Litchfield  V.  Farmington,  7  Conn.  Rep.  lOO.)  On  a  justification  in  trespass  for  shoot- 
ing a  dog,  that  he  attacked  the  defendant,  and  was  accustomed  to  attack  people ;  the 
plaintiff  gave  in  evidence,  without  objection,  the  quiet  habits  of  the  dog.  (Clark  v. 
Webster,  1  Carr.  &  Payne,  104.)  After  proving  tliat  the  defendant  was  in  a  situation 
wherein  he  might,  and  probably  did  commit  the  alleged  trespass,  it  is  relevant  to  prove 
that  he  was  in  that  situation  from  another  motive,  e.  g.  in  order  to  arrest  an  offender. 
(Prindle  v.  Glover,  4  Conn.  Rep.  ^66.)  Where  the  question  was  whether  work  was 
performed  by  the  defendant  for  the  plaintiffs  according  to  a  written  agreement,  couch- 
ed in  general  terms,  e.  g.  to  make  a  draw  bridge  and  its  apparatus  for  the  passage 
of  vessels,  evidence  that  tliese  were  constructed  under  the  eye  and  direction  of  the 
plaintiffs^  agent,  was  held  admissible.  (Hartford  Bridge  Company  v.  Granger,  4 
Conn.  Rep.  1 42.)  On  an  issue  awarded  to  try  whether  a  bond  and  warrant  for  $460,  and 
a  judgment,  execution  and  sale  thereon  in  favor  of  a  son,  within  a  few  months  after  he 
came  of  age,  against  his  insolvent  father,  were  not  fraudulent  as  to  creditors,  the  latter 
offered  to  prove  that,  at  the  sheriff's  sale,  the  son  claimed  several  articles  levied  on  as 
his  own ;  thus  to  infer  that  he  had  been  paid  for  his  services,  for  which  it  was  insisted 
by  him  the  bond  was  given,  by  the  property  bo  claimed.  Held  relevant  and  admis^ 
sible.  (Reitenback  v.  Reitenback,  1  Rawle,  362.)  On  the  question  of  sanity  at  the 
time  of  executing  a  legal  instrument,  evidence  of  the  state  of  the  mind  before  and  aP> 
ter  is  admissible.  (Grant  v.  Thompson,  4  Conn.  Rep.  203.)  On  issue  upon  a  forci- 
ble entry  and  detainer,  the  defendant,  having  entered  peaceably,  said  to  the  relator, 
**  it  will  not  be  well  for  you  if  you  ever  come  upon  the  premises  again,  by  day  or  by 
night."  Held  tliat  this  was  relevant,  and  might  be  left  to  the  jury,  from  which  to 
find  a  forcible  detainer.  (People  v.  Rickert,  8  Cowen^s  Rep.  226.)  A  witness  testified 
that  he  had  sworn  on  a  former  trial,  from  a  memorandum  not  now  present,  to  the  iden- 
tity of  a  lottery  ticket  now  produced ;  and  another  witness  swore  that  the  ticket  now 
produced,  was  the  same  as  the  one  produced  on  tiie  former  trial ;  and  the  first  witness, 
on  going  out  and  examining  his  memorandum,  returned  and  said  he  had  no  doubt  of 
the  identity.  The  whole  was  holden  admissible.  (Barnum  v.  Bamum,  0  Conn. 
Rep.  242.)  On  an  issue  joined  on  the  fair  execution  of  the  will,  between  legatees 
and  the  widow  of  the  testator,  who  had  bequeathed  almost  aU  his  estate  to  persons 
other  than  his  widow,  she  offered  evidence  to  show  that  tiie  will  was  unfairly  ob- 
tained, and  among  other  things,  proof  that  she  brought  her  husband  almost  all  his 
estate  so  bequeathed,  by  the  marriage.  Held  admissible,  as  being  relevant  to  the  is- 
sue. And  the  court  said  that  generally,  on  a  question  of  this  kind,  the  intrinsic  evi- 
dence of  the  will  itself,  arising  from  the  unreasonableness  or  injustice  of  its  provisions^ 
taking  into  view  the  state  of  the  testator's  property,  family,  and  the  claims  of  particu- 
lar individuals,  is  competent  and  proper  for  the  consideration  of  the  jury.  (Pattereon 
▼.  Patterson,  6  Serg.  &  Rawle,  55,  6.)  On  trial  of  an  indictment  for  destroying  the 
prisoner's  vessel  with  intent  to  prejudice  the  underwriters,  evidence  of  its  value  is  ad- 
missible, as  showing  inducements  to  destroy  or  prfserve  it  (U.  States  v.  Johns,  1 
Wash.  C.  C.  Rep.  363.)  On  trial  of  a  prisoner  for  the  murder  of  his  wife,  there  being 
no  direct  evidence  against  him,  his  previous  adultery  was  aUowed  in  evidence,  among 
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other  circumstances,  against  him,  to  repel  the  presumption  of  innocence  arising  from 
the  conjugal  relation.  (State  of  Connecticut  v.  Watkins,  9  Conn.  Rep.  47.)  An  ac- 
knowledgment by  D.  that  be  was  indebted  to  A.,  was  received  as  evidence  that  be  was 
indebted  to  A.  and  B.,  they  being  partners  in  trade,  their  debt  being  charged  as  such 
on  book  againdt  D.,  and  it  not  being  pretended  in  the  course  of  the  trial  that  D.  owed 
A.,  individually,  who  was  the  principal  partner  in  the  firm.  (Dwight  v.  Brown,  9  Conn. 
Rep.  83,  88.)  To  prove  that  D.  owed  C.  for  the  board  of  a  workman  in  D.'s  factory, 
evidence  was  received  showing  that  it  was  his  course  to  procure  and  pay  for  the  board 
of  his  other  hands  in  the  same  factory ;  and  this  was  held,  of  itself,  prima  facie  evidence 
of  D.'s  having  engaged  the  board  in  question.  (Dwight  v.  Brown,  9  Conn.  Rep. 
8S,  88.) 

Secondly^  where  testimony  will  be  rejected  as  irrelevant    A  pauper  remembering 
tliat  when  he  was  four  years  of  age,  lie  was  in  the  parisli  of  A.,  is  no  evidence  tliat  he 
was  bom  there.    (Rex.  v.  Trowbridge,  7  Barnw.  &  Cress.  252.)    The  defendant 
having  given  proof  of  a  delivery  to  him  of  a  deed  from  the  grantor,  the  plainiifT,  to  re- 
but that,  offered  to  show  that  a  few  days  before  the  delivery  set  up  by  the  defendant, 
the  latter  broke  open  the  grantor's  trunk,  and  got  the  deed  with  other  papers,  which 
the  gi*antor  ordered  him  to  put  back.     Held  irrelevant.   (Hale  v.  Hills,  8  Conn.  Rep. 
89.)    Proving  that  money  borrowed  was  expended  for  the  benefit  of  a  partnership 
does  not  prove  that  it  was  loaned  for  their  benefit ;  and  is  not  per  se,  admissible  for 
the  purpose  of  inferring  the  latter.  (Harris  v.  Wilson,  7  Wend.  57,  58,  9.)  In  malicious 
prosecution,' for  accusing  the  plaintiff  of  stealing  diamonds,  proof  by  the  defendant  that 
certain  fellow-workmen  of  the  plaintiff  offered  to  be  searched  fat  the  articles  about  the 
time  of  (he  tliefl,  was  held  not  admissible  even  to  shew  the  quo  animo  of  the  defendant, 
the  plaiii tiff  not  being  present,  though  he  afterwards  refused  to  be  searched.    (Riley 
V.  Gourley,  9  Conn.  Rep.  154,  161.)     When  a  prisoner  introduces  ex'idence  in  sup- 
port of  his  general  good  character,  and  the  commonwealth  endeavors  to  impeach 
it,  the  witness  who  impeaches  will  not  be  allowed  to  speak  of  conversations  held  with 
others  subsequent  to  tlje  commencement  of  tlie  prosecution.    (Carter  v.  The'  Com- 
monwealth, 2  Virg.  Cas.  169.)    To  Shew  the  publication  of  a  libel  in  a  newspaper,  it 
is  not  admissible  to  prove  placards  in  the  doors  of  third  persons,  announcing  that  the 
libel  will  appear,  which  does  appear  accordingly.    The  evidence  is  too  remote.    The 
defendant  should  be  connected  with  the  placard.    (Raikes  v.  Richards,  2  Carr.  & 
Payne,  562.)    To  show  that  a  grantor  under  whom  the  party  claimed  was  of  sound 
mind  when  he  executed  the  deed,  and  so  was  of  ability  to  grant,  a  drafl  of  the  deed 
submitted  to  a  serjeant  at  law  who  was  a  connection  of  the  grantor  was  oflered  in  er- 
idcnce.    Held  not  admissible.    At  most  it  merely  showed  the  opinion  of  one  of  the 
family  that  the  grantor  was  sane.    It  was  not  a  part  of  the  res  gesta  ;  for  it  was  not 
shown  that  the  grantor  himself  submitted  the  paper.    It  might  have  been  submitted 
by  others ;  and  so  was  disconnected  with  the  grantor,  and  entirely  irrelevant  and  made 
nothing.    (Ball's  Lessee  v.  Ball,  Irish  K.  B,  Tr.  5  Geo.  4,  1824,  2  Fox  &  Smith's 
Rep.  249,  267.)    In  a  prosecution  for  bigamy  against  a  woman,  evidence  of  barba- 
rous treatment  by  her  first  husband  is  inadmissible.    (Walworth's  case,  1  C.  H.  Rec. 
171.)    To  defeat  a  sheriflf's  sale  of  land,  evidence  of  his  resignation  intermediate  the 
levy  and  sale,  being  irrcvelant,  should  be  rejected.    (Loffland  v.  Ewing,  5  Litt  Rep. 
42,  45.)    To  prove  notice  to  an  endorser,  evidence  that  the  notary's  clerk  inquired 
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where  he  lived,  declaring;  be  was  going  to  serve  him  with  notice,  and  that  afler  he  had 
got  information  of  the  endorser's  residence,  he  set  out  to  go  there,  is  not  admissible* 
(Fanners  Bank  of  Lancaster  v.  AVhitehill,  16  Serg.  &  Rawie,  89.)    In  an  action  on  a 
note  given  to  two  persons,  Lane  &  White ;  held  the  defendant  could  not  be  received 
to  show  that  they  at  the  date  had  another  partner ;  for  the  note  was  recoverable  in 
L.  &  W.'s  name,  tliough  tlie  debt  was  due  to  another  partnership.    (Cotton  v.  Lane, 
1  Alab.  Rep.  320.)    In  an  ejectment,  it  became  material  for  the  plaintiffs  to  show 
that  L.  under  whom  they  claimed,  had  paid  for  the  land.    To  repel  this,  tlie  defen- 
dants gave  evidence  that  L.  was  insolvent    To  answer  that  proof,  the  plaintiffs  of« 
fered  the  will  of  a  third  person  recognizing  L.'s  interest  in  certain  land,  and  showing 
its  value.    This  was  admitted  in  the  court  below ;  but  held  wrong  on  error,  as 
it  did  not  even  appear  that  the  third  person  had  any  interest  in  the  land.    (Pipher  ▼. 
Lodge,  16  Serg.  &  Rawle.  214,  232.)   In  an  action  for  breach  of  a  contract  to  con- 
vey land,  the  standing  of  the  parties  in  life  is  absolutely  inadmissible  in  evidence, 
and  cannot  be  considered  by  the  jury.     (Rowland  v.  Dowe,  2  Murph.  347.)    N. 
B.    The  judge  left  it  to  the  juiy  that  the  defendant  was  of  high  standing,  and 
therefore  had  a  higher  sense  of  the  moral  obligation  of  a  contract  than  if  he  had 
4>een  in  the  lower  ranks  of  life,  which  consideration  should  enhance  the  damages. 
But  on  motion  for  a  new  trial,  he  retracted  the  charge,  and  consented  to  the  mo- 
tion.   (Rowland  v.  Dowe,  2  Murph.  347,  349.)    Assumpsit  for  the  price  of  hard- 
ware, furnished  by  the  plain tifl^  to  the  defendants,  to  be  used  in  building  certain 
houses  in  Baltimore.    The  defence  was  tliat  the  plaintiffs  were  to  take,  in  pay,  a  part 
interest  in  one  of  the  houses,  when  finished;  and  the  defendant  produced  an  agree- 
ment in  writing  between  himself  and  certain  third  persons,  in  respect  to  building  the 
houses.    One  answer  of  the  plaintiffs  was,  tliat  the  houses  were  not  completed  within 
the  time  stipulated ;  and  they  offered  to  prove  that,  at  the  time  of  the  agreement  pro- 
duced being  entered  into,  a  certain  day  for  completing  them  was  agreed  on.    But  held 
irrelevant ;  the  plaintiffs  not  being  parties  to  the  agreement  proposed  to  be  proved. 
(O wings  &  Piet  v.  Low,  7  Har.  &  John.  124.)    A  man's  promise  to  do  an  act  in  be- 
half of  another  is  not  evidence,  per  se,  that  he  is  an  agent  for  that  purpose.    (Plant  v. 
M'£wen,  4  Conn.  Rep.  545.)  In  an  action  against  the  master,  for  so  putting  the  plain- 
tiff (one  of  his  sailors)  in  fear,  that  he  dare  not  return  on  ship  board,  but  remained  on 
a  desolate  island,  particular  instances  of  abuse  of  the  crew  by  inferior  officers  of  the  ship, 
which  were  known  to  tliexlefendant,  and  not  punished,  were  held  not  admissible.  (Ben- 
net  V.  Howard,  3  Day,  219.)    In  an  action  for  breach  of  contract,  evidence  of  fraud  m 
the  breach  is  inadmissible  as  a  substantive  ground  of  recovery.    (Willings  v.  Consequa, 
1  Pet.  C.  C.  Rep.  302,  311,  312.)    To  rebut  direct  evidence  of  paying  money  on  the 
debt  of  the  defendant  and  others,  evidence  that  the  plaintiff's  son  (one  of  the  debtors) 
had  funds  to  pay  the  whole  debt,  which  he  received  from  the  other  debtors,  who  ap- 
pointed him  agent  to  pay  the  debt,  is  not,  per  se,  admissible  as  proof  that  the  plain- 
tiff paid,  on  Ills  son's  individual  credit.    (Wheeler  v.  Packer,  4  Conn.  Rep.  102.)    An 
award  between  L.,  the  owner  of  land,  and  the  town  of  H.,  that  certain  public  fishing 
ground  lies  witliin  L.'s  boundaries,  is  no  evidence  for  L.'s  lessee,  to  establish  a  pr^ 
acription  for  a  several  fishery  in  L.'s  boundaries  against  an  inhabitant  ot'  H.    It  is 
irrelevant  to  such  an  issue.    (Gould  v.  James,  6  Cowen's  Rep.  369)    The  general 
character  and  habit  of  a  man  to  take  more  than  legal  interest,  «ub  a  lender  of  moo- 
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ty,  is  not  admissible  on  a  question  of  usury  in  a  particular  loan.    (Jackson,  ex 
dem.    Norris  r.  Smitl),  7  Co  wen's  Rep.  71 7.)    To  show  that  the  contract  on  which 
the  plaintiff's  claim  depended,  and  which  was  made  by  the  defendant  with  N.,  the  de^ 
fendant  proved  N.'s  admission  that  he  made  a  usurious  loan  to  the  defendant  the  year 
before  the  loan  on  which  the  contract  in  question  was  given.     Held  entirely  irrelevant ; 
and  that  it  should  not  be  put  to  the  jury  as  evidence,  though  the  security  for  the  first 
and  last  loans  were  in  the  same  form.    (Jackson,  ex  dem.  Norris,  v.  Smith,  7  Cowen's 
Rep.  717.)    In  an  action  on  a  quantum  meruit  for  services  in  one  business,  proof  of 
the  value  allowed  for  similar  services  in  another  business  by  a  person  other  than  the 
defendant,  under  a  special  agreement,  is  not  admissible  to  show  the  value.     (Robbins 
V.  Harvey,  5  Conn.  Rep.  335.)  The  question  being  whether  a  will  was  revoked,  proof 
that  the  testator,  aflcr  having  made  his  will,  burnt  certain  papers  taken  from  bis 
desk,  where  his  valuable  papers  were  usually  kept,  is  inadmissible,  though  in  con- 
nection with  the  fact  that  the  will  was  not  to  be  found  at  his  death.    (Jackson,  ex 
dem.  Brown  v.  Betts,  9  Cowen's  Rep.  208.)    Whether  proof  that  the  testator  request- 
ed a  codicil  to  be  drawn,  be  admissible  to  repel  presumptirc  proof  that  his  will  had 
been  cancelled  ?  Quere.     (Jackson,  ex  dem.  Brown,  v.  Betts,  9  Cowen's  Rep.  208  ; 
6  Wendell,  173,  S,  C,  on  error.)    Evidence  of  llie  relative  situation  of  a  testator's 
children  in  point  of  property  is  inadmissible  to  support  the  presumption  of  a  revo- 
cation of  his  will,  wheni  there  is  no  change  in  their  circumstances  between  the  time  of 
making  the  will  and  that  of  the  alleged  revocation.    (Jackson,  ex  dem.  Brown  v. 
Betts,  9  Cowen's  Rep.  208  ;  6  Wend.  173,  S.  C.  and  S.  P.  on  error.)    Where  the 
point  in  issue  was  notice  to  an  endorser,  a  letter  by  which  he  said  to  the  plaintiff's 
agent  that  he  would  waive  all  defence  under  the  statute  of  limitations,  and  another 
empowering  an  attorney  to  appear  for  him  in  tlie  suit  on  the  note  without  process, 
were  both  held  irrelevant,  as  not  tending  to  prove  the  notice.    (U.  S.  Bank  v.  Corco^ 
ran,  2  Pet.  Rep.  121,  133.)    On  the  point  whether  the  defendant  had  confessed  judg>- 
ment  to  defraud  his  creditors,  it  was  offered  that  he  had  said,  *'  If  a  man  could  not  make 
both  ends  meet,  he  ought  to  secure  something  for  his  family."    The  court  said  this  was 
a  symptom  of  incorrect  principles  ;  but  had  no  relation  to  the  issue.    Though  the  de- 
fendant were  proved  to  be  a  knave,  the  plaintiff  could  not  be  affected  by  it.    (Whiting 
V.  Johnson,  1 1  Serg.  &  Rawle,  328.)    To  prove  that  the  plantiffs  had  paid  a  note  givrti 
by  them  for  the  defendant,  at  90  days,  they  shewed  a  record  of  a  judgment  against 
them  on  a  note  at  60  days.    Held  irrelevant ;  but  as  the  dcnfendant  did  not  object  the 
irrelevancy,  held  no  exception  on  error.    (Coe  v.  Hutton,  1  Serg-  &.  Rawle,  393,  407.) 


NOTE  331— p.  171. 

The  general  principle,  tliat  a  party  who  puts  himself  on  one  issue  admits  all  the 
rest,  which  therefore  cannot  be  controverted  by  the  proofs,  is  recognized  by  all  the 
Cases,  American  as  well  as  English.  A  protestando,  concerning  certain  facts  not  di- 
rectly aflirmed  or  denied  by  the  particular  pleading,  is  often  prefixed  to  it,  even  at  the 
present  ft^y,  the  pleader  protesting  that  facts  do  or  do  not  exist ;  and  there  is  some 
old  learning  assigning  to  such  an  introduction  its  office  and  effect  (Co.  Litt, 
124,  b.)  Among  other  things,  it  is  said  to  be  of  no  us^  unless  the  issue  be  eitlier  found 
for  the  party  protesting,  (Br.  Protestando,  pi.  14;  Co.  Litt.  124,  b.;  Plowd.  276^ 
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b. ;)  or  unless  the  matter  protested  could  not  have  been  pleaded,  (id. ;  and  2  Wm, 
Saund.  103,  a.)  But  it  has  long  been  treated  as  a  mere  blank  in  the  particular  cause. 
Thus  in  Mulliner  v.  Wilkes,  (3  Doug.  218,  A.  D.  1783,)  in  assumpsit  on  a  note,  the 
defendant  pleaded  tJmt  the  parties  made  a  corruptly  usurious  agreement,  in  pursuance 
of  which  the  note  was  given.  The  plaintiff,  protesting  that  no  such  corrupt  agree- 
ment was  made,  replied  that  the  defendant  did  not,  in  pursuance  bf  any  such  corrupt 
agreement  made,  nor  for  any  such  purposes  as  were  in  the  plea  mentioned,  make  the 
note.  On  the  argument  of  a  special  demurrer,  taken  because  this  replication  concluded 
to  the  country,  Law,  of  counsel  against  the  demurrer,  insisted  that  thi6  was  a  complete 
denial  of  the  whole  plea.  Buller,  J. :  "  You  have  protested  against  the  corrupt  agree- 
ment ;  and  therefore,  for  the  purposes  of  this  replication,  you  admit  it.  The  plea  con- 
tains only  two  parts,  and  you  have  put  only  one  in  issue."  Lord  Mansfield  inquired 
from  Lava  what  was  tlie  use  of  the  protestation.  Law  said  that  he  thought  it  frivolous, 
and  of  no  use ;  that  it  was  an  exclusion  of  a  conclusion  in  another  action.  Buller,  J. : 
"  The  use  of  a  protestation  is,  to  prevent  the  matter  operating  as  an  admission  in  an- 
ot}ier  cause ;  but  in  the  cause  in  which  it  is  used,  it  admits  the  matter."  And  so  the 
court  finally  held.  (id.  219,  220.  1  Chit  PL  690;  and  per  Woodworth,  J.  in  Brigg3 
V.  Dorr,  19  John.  Rep.  96,  S.  P.) 

So  in  pleading  a  bankruptcy  to  justify  a  trespass  de  bonis,  &c.  the  plea  contained 
distinct  allegations  of  a  trading  and  petitioning  creditor's  debt;  and  then  went  on  to 
Btate  that  the  plaintiff  "  became  bankrupt :"  replication,  protesting  the  trading  and  debt, 
and  denying  that  the  plaintiff  became  bankrupt.  This  was  held  to  admit  the  trading 
and  debt ;  and  the  testimony  at  nisi  prius  was  confined  by  Lord  Tenterden,  C.  J.  to  the 
act  of  Bankruptcy  alone.  (Cotton  v.  James,  3  Carr.  &  Payne,  505.)  So  where  the 
assignee  of  a  chose  in  action  suing  in  B.'s  name,  to  avoid  a  release  by  B.  to  the  de- 
fendant, replied  an  assignment  and  notice  of  this  to  the  defendant  before  the  release  ; 
and  the  defendant  rejoined,  protesting  that  no  assignment  had  been  made,  and  deny- 
ing the  assignee's  interest  generally ;  but  saying  nothing  of  the  notice ;  the  whole  rep^ 
lication  was  held  to  be  admitted.    (Briggs  v.  Door,  19  John.  Rep.  95.) 

One  count  of  a  declaration  cannot  be  called  in  as  proof  by  the  defendant  to  contra- 
dict or  affect  the  evidence  in  respect  to  another.  Thus,  upon  a  declaration  in  assump- 
sit by  a  landlord  against  liis  tenant  for  breach  of  good  husbandry,  where  there  was 
one  count  which  professed  to  be  founded  on  a  special  written  agreement,  and  a  second 
ux)on  an  implied  contract ;  it  was  held  that  the  defendant  could  not  insist  upon  the 
first  count  as  evidence  that  a  written  contract  existed,  so  as  to  impose  upon  tiie  plain- 
tiff the  necessity  of  producing  it.  (Per  Le  Blanc,  J.,  Lancaster  Spring  Ass.  1  Stark. 
Ev.295.)  And  this  is  especially  so,  if  a  nolle  prosequi  be  entered  on  the  count  sought 
to  be  used  as  evidence.  (Brown  v.  Feeter,  7  Wend.  301.)  But  one  count  is  in  no 
sense  material  tp  the  other,  unless  there  be  a  reference  by  one  to  another ;  and  then 
not,  if  the  reference  be  to  a  mere  formal  matter,  as  the  day,  &c.  (id.  304,  5.)  A 
nolle  prosequi  on  a  count,  does  not  confess  the  plea  to  that  count ;  its  only  effect  is  to 
strike  the  count  and  plea  from  the  record.  Thus  two  counts,  one  on  a  note,  the  other 
for  money,  &c. ;  actio  non  accrevit,  &c.  to  tlie  first  count,  and  nolle  prosequi  as  to  tha^ 
do  not  operate  to  confess  the  plea ;  but  the  fact  pleaded  may  be  contested  as  if  it  never 
had  been  on  the  record.  (Keelcr  v.  Bartine,  12  Wend.  110.)  And  Marshall,  C.  J.  in 
Hughes  V.  Moore,  7  C ranch,  176,  means  no  more  than  this.    (12  Wend.  113.) 
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The  same  thing  liolda  of  a  notice  of  set  ofiT;  and  of  a  bill  of  particulars  under  it, 
which  is  deemed  a  part  of  the  notice.  (Harrington  v.  Macmorris,  5  Taiuitonj  338 ;  1 
Marsh.  33,  S.  C.) 

We  had  occasion  in  the  last  note  to  notice,  for  another  purpose,  the  right  of  double 
pleading,  i.  e.  appendin<j  ptlier  pleas  to  the  general  issue  or  other  pica ;  or  giving  no- 
tice of  special  matter;  the  former  of  which  is  universally  allowed,  and  the  latter  in 
several  states.  We  mention  the  same  cases  here  for  tlie  purpose  of  observing  that,  as 
in  a  declaration  or  notice  of  set  ojOf  one  substantive  count  or  part  cannot  be  averred 
against  the  other,  or  in  any  way  influence  it  as  matter  of  admission  or  evidence,  so 
where  several  pleas  are  pleaded,  an  express  or  implied  admission  in  one  still  leaves  the 
other  in  its  full  abstract  force,  although  such  admission  may  be  direct  and  of  the  very 
fact  denied  by  the  other.  (Grills  v.  Mannell,  Willes,  378,  380,  per  Willes,  J.  Kirk  v. 
Nowill,  1  T.  R.  118,  135.)  In  the  last  case,  Buller,  J.  said  the  pleas  were  as  uncon* 
nected  as  if  tliey  were  on  separate  records,  (id.  135.)  .The  same  doctrine  is  recog- 
nized in  Harrington  v.  Macmorris,  supra ;  and  by  various  American  cases.  (Murray 
V.  Boissier,  10  Mart.  Lou.  Rep.  393,  300.  Cornell  v.  Hope  Ins.  Comp.,  S  id.  N.  S.  333, 
327.  Ciiley  v.  Jeuncs,  3.  N.  H.  Rep.  89.  Alderman  v.  French,  1  Pick.  Rep.  1,  4. 
Whitaker  v.  Freeman,  1  Dev.  371.  Vaughan  v.  Havens,  8  John.  Rep.  109.  Root 
V.  King,  6  Cowen's  Rep.  613,  634.) 

The  same  rule  holds  as  between  a  plea  and  a  notice  of  special  matter.  Accordingly, 
where  non  est  factum  was  held  to  admit  the  eviction,  in  covenant  for  quiet  enjoyment, 
the  circumstance  that  a  notice  of  special  matter  of  defence  was  attached  denying  the 
eviction  was  allowed  no  weight  as  taking  away  the  admission  by  plea.  (Kane  v.  San- 
ger, 14  John.  Rep.  89.)  It  is  the  same  though  there  Se  a  stipulation  that  all  special 
matter  may  be  given  in  evidence  by  the  defendant,  th^  same  as  if  pleaded.  Dale  v. 
Roosevelt,  9  Cowen's  Rep.  307.) 

So  it  was  held  that  a  judgment  in  favor  of  one  defendant,  on  the  plaintifiTs  demurrer 
to  a  plea  in  bar,  was  no  admission  that  a  separate  pleaWtlie  same  matter  by  another 
defendant  was  true.    (Lansing  v.  Montgomery,  3  John.  Rep.  383.) 

The  notice  in  bar  which  comes  in  place  of  a  special  plea,  leaves  the  matter  in  the 
declaration  still  more  open  tlian  the  latter;  for  when  considered  by  itself  no  implied 
admission  can  be  imputed  to  it  within  the  principle  we  are  considering;  whereas  the 
special  plea,  though  independent  of  its  companions,  yet  relatively  to  the  declaration, 
must  be  construed  to  admit,  by  its  silence,  what  it  does  not  expressly  deny.  The  no- 
tice is  clear  of  this  implication,  whether  of  special  matter  or  a  set  off.  (Yaughan  v. 
Havens,  8  Jolm.  Rep.  109.  Morgan  v.  Boone,  1  J.  J.  Marsh.  585,  6.)  In  New  York, 
these  notices  come  in  under  the  general  issue,  being  allowed  by  statute ;  and  so,  it  is 
presumed,  generally,  in  other  states. 

It  is  also  well  to  observe,  while  on  this  head  of  points  in  issue,  that  these  notices  are 
construed  benignly  and  liberally;  and  are  much  in  case  of tlie  pleader  wCere  the  intro- 
duction of  his  defence  i^  attended  with  difficulty  under  the  ancient  forms.  Thus,  no- 
tice of  "divers  judgments  outstanding  against  the  plaintiff,  which  were  a  lien,  &c" 
was  held  sufficiently  certain  without  going  into  particulars.  (Chamberlin  v.  Gorham, 
30  John.  Rep.  746.)  So  that  the  defendant  would  justify  under  a  warrant,  without 
«tating  its  coatenta.    (Linsley  v.  Keys,  5  John.  Rep.  133 ;  and  see  8  John.  Rep.  457.) 
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It  is  enough  if  it  appear  that,  under  all  the  circumstances  of  the  case,  the  plaintiff 
would  not  be  taken  by  surprise.    (Chanibcrlin  v.  CJorham,  ut  supra.) 

In  Pennsylvania,  it  seems,  the  pica  of  payment  may  be  interposed,  witli  a  statement 
of  special  matter  wliich  answers  to  the  New- York  general  issue  and  notice,  and  both 
seem  to  enjoy  the  same  security  against  the  imputation  of  implied  admissions.  (Schlat- 
ter V.  Elter,  13  Serg.  &  Rawle,  36,  Roop  v.Brubacker,  1  Rawle,  304,  308,  309,  and 
cases  there  cited.  Steigleman  v.  Jeffries,  1  Serg.  Sc  Rawle,  477.  Heck  v.  Shener,  4 
id.  249.  HoUingsworlh  v.  Ogle,  1  Dall.  257,  8,  per  M'Kean,  C.  J.  Per  Duncan,  J. 
in  Rolh  V.  Miller,  15  Serg.  fc  Rawle,  100,  104,  5.)  The  plea  of  performance  in  an 
action  of  covenant  seems  tliere  to  have  the  same  effect,  as  to  legal  questions,  as  it  would 
have  in  common  law  courts ;  but  these  courts  there  receive  matters  of  defence  under  this 
plea  which  would  operate  against  tlie  specialty  in  chancery  on  bill  filed  or  answer  put 
in.  And  so  under  a  plea  of  payment  to  a  bond.  (Neave  v.  Jenkins,  2  Yeates,  107, 8. 
Swift  V.  Hawkins,  1  Dall.  17.    Lewis  v.  Morgan,  11  Serg.  &  Rawle,  234,  6.) 

A  similar  practice  seems  to  prevail  in  Kentucky,  at  least  in  respect  to  tlie  plea  of  non 
est  factum,  with  leave,  &c.    (Peebles  v.  Porter,  7  Monroe,  609,  10.) 

In  Massachusetts,  a  peculiar  effect  is  given  to  a  plea  of  justification  in  slander.  It  is 
there  held  that  it  admits  the  speaking  of  the  slanderous  words,  although  preceded  by 
the  general  issue.  (Jackson  v.  Stetson,  1 5  Mass.  Rep.  48.)  But  this  is  admitted  to 
be  anomalous ;  and  the  general  rule  prevails  in  that  state  as  to  pleading  in  all  other 
actions.  (Alderman  v.  Frencli,  1  Pick.  1,  4.  And  see  Root  v.  King,  6  Cowen's 
Rep.  613,  624.)  The  exception  does  not  prevail  in  New-Hampshire,  (Cilley  v.  Jennes, 
S  N.  H.  Rep.  89,)  and  it  is  denied  to  be  law  by  Ch.  J.  Marshall,  (Whitaker  v.  Free- 
man, U.  S.  C.  C.  N.  C.  1  Dev.  271 ;)  who  reiterates  the  above  cited  strong  Umguage 
of  Buller,  J.,  in  its  application  to  actions  for  slander,  as  well  as  to  all  otliers. 

Bating  the  above  questions  of  construction,  and  the  above  anomalies,  the  application 
of  the  general  principle  is  usually  clear  of  all  difjculty.  We  sliall,  therefore,  close  this 
note  with  a  few  modern  instances. 

The  general  issue,  or  other  plea  in  bar,  admits  the  character  in  which  the  plaintiff 
sues  to  be  as  it  is  set  out  in  the  declaration ;  as  where  he  or  they  are  described  in  the 
declaration  to  be  overseers  of  the  poor  of  a  certain  town ;  (Carpenter  &  Rose,  over- 
seers, &c.  v.  Whitman,  1 5  John.  Rep.  208 ;)  the  proprietors  of  Kennebec  Purchase ; 
(Prop,  of  Ken.  Purch.  v.  Call,  1  Mass.  Rep.  483,  485 ;)  the  successors  of  the  treasurer 
to  whom  tlie  bond  was  given ;  (Per  Gantt,  J.  in  State  Treasurers  v.  AVig^ins,  t  M*- 
Cord,468,470;)  executor  or  administrator;  (Fruax  v.  Fruax,  1  Pennington,  166;  Smith, 
adra'r  of  Walker,  v.  Ludlow,  Anth.  N.  P.  Rep.  127 ;)  held  in  detinue,  where  the  plain- 
tiff declared  as  administrator  de  bonis  non,  on  the  possession  of  the  testator ;  (Floyd  v. 
Breckenridge,  4  Bibb,  14,  17;)  and  as  an  ordinary  administrator ;  and  said  the  admis- 
sion is  conclusive ;  (Henderson's  adm'r  v.  Clark,  4  Bibb,  391,  2 ;)  and  as  an  admin- 
istrator cum  testamento  annexo  ;  (Tliomas  v.  Tanner,  6  Monroe,  52,  59.)  The  de- 
fendant cannot,  on  this  plea,  question  the  right  of  the  plaintiff  to  come  in  this  charac- 
ter, even  though  the  court  granting  his  letters  of  probate  or  administration  be  a  for- 
eign court ;  and  therefore  have  no  jurisdiction  of  letters  to  be  used  in  the  state  where 
suit  is  brought.  (Champlin  v.  Tilley,  3  Day,  303,  305,  6.)  But  it  was  agreed  that 
if  the  plaintiff  declare  in  detinue  on  his  own  possession,  he  must  prove  his  letters  in  the 
ordinary  w^y,  or  shew  possession  in  himself.    (Floyd  v.  Breckenridge^  Henderson's 
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adm'r  v.  Clark,  and  Thomas  v.  Tanner,  ut  supra.)  So  this  plea  admits  that  the  plain- 
tiff is  a  foreigner,  as  he  alleges;  and  is  therefore  qualified  to  sue  in  the  United  Statea 
courts ;  (De  Wolf  v.  Rabaud,  1  Pet.  S.  C.  Rep.  476, 498 ;)  or  that  he  is,  as  he  alleges, 
a  citizen ;  and  tlierefore  entitled  to  proceed  in  a  particular  mode  allowed  by  statute  to 
citizens  alone ;  (Shivers  v.  Wilson,  5  Harr-  &  John.  130 ;)  or  that  he  is,  as  alleged,  a 
guardian  ;  (Harper  v.  Distrehan,  2  Mart.  Lou.  Rep.  N.  S.  389.)  So,  where  the 
plaintifls  sue  as  a  corporation,  we  have  seen  in  the  Proprietors  of  the  Kennebec  Pur- 
chase V.  Call,  ut  supra,  that  a  plea  of  the  general  issue  admits  them  to  be  a  corpora- 
tion ;  and  supersedes  the  necessity  of  proving  their  charter  or  character  at  tlie  trial. 
This  has  been  repeatedly  liolden  by  other  courts ;  (Conard  v.  The  Atlantic  Insurance 
Company,  1  Pet.  S.  C.  Rep.  388,  450;  Whittington  v.  Farm.  Ban.k,  &c.  5  Har.  & 
John.  489.)  And  this,  even  in  respect  to  a  foreign  corporation.  (Society  for  the 
Propagation  of  the  Gospel  in  Foreign  Part's  v.  Pnwlett,  4  Pet.  4S0,  501.  Taylor  v. 
Bank  of  Illinois,  7  Monroe,  57G,  534.)  It  is  otherwise,  however,  in  the  state  of  New- 
York,  even  in  respect  to  a  domestic  corporation,  and  whether  it  sues  on  a  contract  or 
tort.  (Jackson,  ex  dcm.  The  Trustees  of  the  Union  Academy  of  Stone  Arabia,  v. 
Plumbc,  8  John.  Rep.  378.  Bill  v.  Fourth  Western  Turnpike  Company,  14  John. 
Rep.  416.  Per  Thompson,  Ch.  J.  in  The  Duchess  Cotton  Manufacturing  Company 
V.  Davis,  14  John.  Rep.  238.  The  Utica  Bank  v.  Smalley,  2  Cowen'sRep.  770.  The 
Bank  of  Auburn  v.  Weed,  19  John.  Rep.  300.  The  Farmers'  &  Mechanics'  Bank  v. 
Rayner,  2  Hall's  Rep.  N.  Y.  C.  P.  195.)  A  fortiori,  as  to  foreign  corporations.  (Wil- 
liams V.  The  Bank  of  Michigan,  7  Wend.  540.)  But  now,  by  2  R.  S.  458,  §  3,  this 
rule,  or  rather  perhaps  exception,  is  abolished,  as  to  domestic  corporations,  tliough 
left  in  full  force  as  to  foreign. 

In  assumpsit,  by  tlic  assignee  of  an  insolvent,  the  general  issue  was  held  not  to  su- 
persede the  necessity  of  proving  that  tlie  plaintiff  was  assignee.  (Best  v.  Strong,  2 
W^end.  319 ;)  aiKi  so  of  an  insolvent's  trustees.  (Winchester  v.  The  Union  Bank  of 
Maryland,  2  Gill  &  Johru  73,  and  Houck  v.  Crouse,  cited  id.  77,  8.)  And  held,  tliat 
where  sealed  contracts  are  made  negotiable  by  statute,  yet  non  est  factum  does  not 
admit  the  assignment.    (McMurtry  v.  Campbell,  1  Hamm.  Rep.  262.) 

The  plea  of  non  est  factum  to  an  action  of  debt  or  covenant  puts  the  execution  of 
the  d^ed  alone  in  issue ;  and  the  plaintiff  need  not  prove  any  averments,  except  such 
as  relate  to  the  validity  of  the  deed.  Under  this  rule,  it  was  held  that  in  covenant  to 
pay  on  receiving  one  third  of  the  plaintiff's  dower,  non  est  factum  admitted  that  the 
condition  was  fulfilled,  and  dispensed  with  proof  of  this  at  the  trial.  (Gardner  v.  Gard- 
ner, 10  Johns.  Rep.  47.)  So  of  eviction,  alleged  in  covenant  for  quiet  enjoyment; 
(Kane  v.  Sanger,  14  John.  Rep.  89 ;)  so,  of  assets,  in  covenant  against  an  heir,  the 
declaration  averring  assets ;  (Woodford's  lieir  v.  Pendleton,  1  Hen.  &  Munf.  303 ;) 
60  that  the  bond  declared  on  is  not  voidable  as  being  given  contrary  to  certain  legisla- 
tive provisions ;  for  this  must  be  pleaded  specially.  (The  Commissioners  of  the  Poor 
for  Horry  District  v.  Hanion,  1  Nott  &  M'Cord,  554^  6.)  So  (in  some  states  where 
an  equitable  defence  is  admissible,)  non  est  factum  admits  that  the  bond  w^as  obtain- 
ed without  fraud  or  misrepresentation,  and  upon  full  consideration,  which  has  not  fail- 
ed, &c. ;  and  if  the  contrary  be  intended  as  a  defence,  it  must  be  specially  pleaded,  or 
notice  be  given.  (Adams  v.  Wylie,  1  Nott  &  M'Cord,  78.  Bollinger  v.  Thurston,  2 
Rep.  Const  Ct.  447.)   So  this  plea  admits  tlie  amount  averred  to  have  been  awarded, 
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in  an  aotion  upoil  an  arbitration  bond.  (Graham  v.  Allen,  2  Nott  &  M'Cord,  492.)-' 
So  non  est  factum  to  a  constable's  surety  bond,  though  with  notice  that  the  plaintiff 
(relator)  had  been  satisfied  by  bidding  in  property,  does  not  warrant  evidence  of  dec- 
larations made  by  him,  calculated  to  lull  the  constable  into  security ;  the  relator  thus 
bringing  the  damage  upon  himself^  and  leaving  the  constable  free  from  blame.  (The 
People  V.  Holmes,  5  Wend.  191.)  So,  in  an  action  by  the  lessee  against  his  lessor  on 
the  covenant  of  title,  non  est  factum  admits  the  want  of  title.  (Barney  v.  Keith,  6 
Wend.  555  0  in  covenant  for  money,  alleging  non-payment  and  averring  performance 
of  conditions  precedent,  as  the  procuring  and  delivery  of  patents,  &c.  it  admits  the 
ix>n-payment,  and  that  the  conditions  were  performed ;  (Dale  v.  Roosevelt,  9  Cowen's 
Rep.  307 ;  Courcier  v.  Graham,  1  Hamm.  Rep.  330, 345,  S.  P. ;)  in  covenant  averring 
notice,  it  admits  tXie  notice;  (Thomas  v.  Woods,  4  Cowen's  Rep.  173, 185;)  in  debt 
on  a  bail  bond  assigned  by  the  sheriff,  it  admits  that  it  was  legally  assigned ;  (Soloman 
V.  Evans,  3  M'Cord,  274 ;)  in  covenant  for  non-delivery  of  slaves  on  demand,  it  ad- 
mits the  demand ;  (Mitchell  v.  De  Graffenreid,  1  Harp.  Rep.  450 ;)  in  debt  on  an  ap- 
peal bond,  it  admits  all  the  averments  as  to  matters  of  record,  non-payment,  &c. ;  (Legg 
V.  Robinson,  7  Wend.  194 ;  per  Nelson,  J.  in  Hamilton  v.  Averill,  11  id.  624;)  and 
the  want  of  title  as  well  as  tlie  eviction,  &e.  in  an  action  on  a  covenant  of  warranty ; 
(Cooper  V.  Watson,  10  Wend.  202 ;)  but  not  any  fact  which  is  not  averred ;  as  (in  an 
action  on  a  replevin  bond)  that  the  writ  de  ret  hab.  was  returned  unsatisfied,  this  not 
being  averred.    (Cowdin  v.  Stanton,  12  Wend.  120.) 

A  plea  of  disclaimer  in  a  real  action  admits  the  demandant's  title ;  (Prescott  v. 
Hutchinson,  13  Mass.  Rep,  439 ;)  tlie  general  issue  in  a  writ  of  entry  admits  the  de- 
fendant's tenancy  of  tlie  freehold ;  (Kelleran  v.  Brown,  4  Mass.  Rep.  443 ;  Higbee  v. 
Rice,  5  Mass.  Rep.  344;  Pray  v.  Fierce,  7  id.  381 ;  Alden  v.  Murdock,  13  id.  259;) 
the  ouster;  (id. ;  Steven  v.  Winship,  1  Pick.  318 ;)  the  tenant's  possession ;  (Mills  v. 
Pierce,  2  N.  H.  Rep.  9 ;)  in  dower,  denial  of  the  marriage  or  seisin,  admits  all  other  ma- 
terial allegations ;  as  a  demand  of  dower,  &c ;  (Ayer  v.  Spring,  10  Mass.  Rep.  80 ;) 
and  a  denial  of  mariage  admits  seisin.  (Fitzgerald  v.  Garvin,  Charlt.  Rep.  281,  2.)  In 
formedon  in  the  descender,  non  devisavit  admits  all  the  material  fkciB  in  the  count  ex- 
cept the  devise ;  (Dudley  v.  Sumner,  5  Mass.  Rep.  438 ;)  and  in  a  writ  of  right,  the 
mise  precludes  all  evidence  of  non-tenure.  (Boiling  v.  The  Mayor,  &c.  of  Petersburgh, 
5  Rand.  563.) 

In  replevin,  non  eepit  in  alio  loeo^  does  not  admit  the  taking  as  laid.  (Williams  v. 
Welch,  5  Wend.  290.) 

A  plea  of  justification  in  an  action  of  malicious  prosecution,  admits  the  proceedings 
aet  out  in  the  declaration ;  and  throws  the  onus  upon  the  defendant,  even  of  showing 
probable  cause.  (Morris  v.  Corson,  7  Cowen's  Rep.  281.)  In  replevin,  a  plea  of  prop- 
erty out  9f  the  plaintiff  admits  the  taking;  (Hume  v.  Gillespie,  3  Monroe,  184 ;)  and 
non  eepit  admits  property  in  the  plaintiff.  (Harper  v.  Baker,  3  Monroe,  421.)  A  genr- 
ertd  plea  of  tender  to  two  counts,  one  on  an  account  stated  and  another  on  a  quantum 
meruit,  is  conclusive  that  a  claim  for  both  causes  exists,  and  cannot  be  afterwards  lim- 
ited to  an  account  stated,  or  to  a  special  agreement  for  a  sum  certain.  (Huntington 
▼.  The  American  Bank,  6  Pick.  340.)  A  plea  of  payment  to  an  action  of  assumpsit 
admits  the  cause  of  action ;  (Haley  v.  Caller,  1  Alab.  Rep.  63 ;)  to  an  action  upon  an 
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"award,  it  admits  the  award ;  (Fruax  v.  Fruax,  1  Penning.  Rep.  166 ;)  to  an  action 
on  judgment,  it  admits  the  judgment.  (Raymond  v.  Wheeler,  9  Cowen's  Rep.  395.) 
Libenim  tenementum  conclusively  admits  the  trespass,  and  the  plaintiff's  possession  of 
the  close ;  (Singleton  v.  Millet,  1  Nott  &  M'Cord,  S55 ;  Caruth  v.  AUen,  9  M'Cord, 
8^6 ;)  solvit  ad  diem  admits  the  execution  of  the  bond  ;  (Sandfbrd  v.  Hunt,  1  Carr. 
&  Payne,  U8;)  and  on  an  issue  of  property  or  not  property,  the  taking  cannot  be 
questioned.  (HuHie  v.  Gillespie,  3  Monroe,  184.)  A  plea  of  performance  to  an  in- 
junction bond  admits  the  dissolution  of  the  injunction,  and  all  other  fkcts  well  pleaded ; 
(Harrison  v.  Park,  1  J.  J.  Marsh.  170,  173 ;)  and  a  plea  of  set-off  admits  the  plaintiff's 
demand.  (Morgan  v.  Boone,  1  J.  J.  Marsh.  585,  6.)  An  averment  that  a  bond  is  dis- 
charged, admits  that  it  was  executed ;  (Naba  v.  Carlin,  8  Lou.  Rep.  N.  S.  873 ;)  and 
an  answer  insisting  on  payment  admits  the  allegation  in  the  petition,  of  goods  sold  to 
the  defendant    (Akin  v.  Bedford,  4  Lou.  Rep.  N.  S.  615.) 

But  it  should  be  noted  that  a  plea,  though  it  admit  the  cause  of  action,  does  not  ad- 
mit its  amount ;  and  so  of  amounts  admitted  by  affirmative  pleading  in  any  stage,  as 
by  replication,  &c.  unless  the  precise  sum  be  made  material  by  the  pleadings.  In  this 
respect  the  affirmative  plea  is  like  a  judgment  by  default  or  on  demurrer,  where  dam- 
ages must  still  be  assessed.  (Waggener  v.  Bells,  4  Monroe,  7,  11,  13.)  A  good  in- 
stance is  the  plea  of  payment  in  an  action  of  assumpsit.  (Haley  v.  Caller,  1  Alabama 
Rep.  63.) 

To  the  usual  plea  of  an  insolvent  discharge,  the  replication  denied  that  the  defend- 
ant was  discharge  as  he  alleged.  Held,  that  it  was  not  necessary  to  shew  jurisdiction, 
as  this  was  admitted  by  the  replication ;  and  so  was  the  filing  of  the  petition,  the  same 
as  any  other  fact  not  denied.  (Andrews  v.  Pledger,  4  Carr.  &  Payne,  881.  1  Mood. 
&  Malk.  508,  S.  C.)  The  replication  of  a  new  promise  to  a  plea  of  infancy  admits  the 
infancy.  (Goodsell  v.  Myers,  3  Wend.  479.)  It  was  held  that  where  the  defendant 
went  to  trial  without  a  rejoinder,  the  facts  stated  in  the  replication  should  be  taken  as 
admitted,  although  the  attention  of  the  court  and  jury  were  not  called  to  the  state  of 
the  pleadings ;  and  there  being  a  verdict  for  the  defendant,  a  new  trial  was,  for  that 
reason,  granted.  (Porter's  adm'rs  v.  Kennt,  1  M'Cord,  205.)  Quere.  Most  courts 
would  probably  have  amended  the  issue  and  retained  the  verdict  To  a  plea  of  set- 
off, and  that  the  plaintiff  got  a  transfer  of  the  note  to  avoid  the  set-off,  a  replication 
that  the  note  was  the  plantiff's  property  was  held  to  admit  both  the  set-off  and  the 
fraudulent  transfer.  (Savage  v.  Davis,  7  Wend.  223.)  The  plea  of  non-tenure  to  an 
avowry  for  rent,  setting  up  a  seisin  and  deducing  title,  admits  the  seisin  and  demise. 
(Bloomer  v.  Juhel,  8  Wend.  448.)  Riens  in  arrere  admits  tlie  defendant's  title,  (id.) 
To  an  avowry  and  cognizance  setting  forth  a  lease  and  rent,  by  two  defendants,  aver- 
ring that  B.,  one  of  the  defend&nts,  distrained  as  bailiff  of  A.,  the  other ;  the  plaintiff 
pleaded,  simply  denying  that  B.  was  bailiff;  and  held  that  this  admitted  the  lease  and  the 
amount  of  rent,  as  set  forth.  (Soloman  v.  Harvey,  1  Nott  &  M'Cord,  81.)  Qui  non 
negatyfatetur,'iB  ihe  maxim  in  respect  to  pleading.  All  material  allegations  not  deni- 
ed are  admitted.  Thus,  where  in  trespass  de  bonis  asportatis  the  defendant  pleaded 
that  he  assisted  the  sheriff  in  taking  the  goods  in  execution  against  the  plaintiff;  and 
the  plaintiff  replied  a  previous  ca.  sa.,  an  arrest  and  a  voluntary  escape,  and  that  the 
defendant  then  sued  out  the  execution  in  cfuestion ;  and  the  rejoinder  was  that  this  ex- 
ecution was  sued  out  by  another,  and  not  the  defendant ;  tliis  was  held  to  admit  the 
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escape  and  other  material^llegations,  except  tha^this  execution  was  sued  out  by  the 
defendant  (Cheever  v.  Mirrick,  2  N.  H.  Rep.  376,  7.)  On  replication  setting  forth 
a  code  of  by-laws  and  alleging  a  breach,  an  issue  on  the  breach  admits  the  by-laws, 
(Union  Bank  of  Maryland  v.  Ridgely,»l  Har.  &  GiU's  Rep.  324.)  In  assumpsit,  the 
defendant  pleaded  a  setoff  of  $2600 ;  replication  that  the  defendant  was  in  debt  to  the 
plaintiff  $3000,  and  paid  the  plaintiff  $2500  in  part  thereof;  rejoinder,  he  had  not  owed 
the  $3000 ;  the  plaintiff  has  the  onus ;  for  he  has  admitted  by  tlie  replication  the  pay- 
ment of  the  $2500.   ( Waggener  v.  The  Bells,  4  Monroe,  7, 1 1 .) 


NOTE  332— p.  172. 

See  ante,  note  330. 

In  an  action  for  a  vexatious  suit,  other  actions  (or  other  causes,  brought  by  the  de- 
fendant against  the  plaintiff,  are  inadmissible  in  evideuQe.  (Bay  v.  Law,  1  Pet.  C.  C. 
Rep,  207,  209.)  And,  to  mitigate  damages  in  assault  and  battery,  a  previous  provo- 
cation is  inadmissible,  unless  it  immediately  precede  the  assault ;  as  a  previous  libel 
published  by  the  jdaintiff  of  and  concerning  the  defendant ;  (Lee  v.  Woolsey,  19  John. 
Rep.  319 ;)  or  a  slander  against  the  defendant's  sister ;  (Avery  v.  Ray,  1  Mass.  Rep. 
12 ;)  or  that  the  parties  were  on  bad  terms,  and  the  plaintiff  had  on  previous  days  used 
provoking  and  abusive  language  of,  and  to  the  defendant.  (Rawlings  v.  The  Com- 
monwealth, 1  Leigh's  Rep.  531.)  Nor  shall  the  defendant,  in  an  action  ibr  a  libel,  be 
allowed  to  show  that  he  was  previously  libelled  by  the  plaintiff,  unless  the  last  libel 
purport  to  be  an  answer  to  the  first  (Beardsley  v.  Maynard,  4  Wend.  357.  Gould 
V.  Weed,  12  Wend.  12.)  ' 

On  the  other  hand,  to  enhance  the  damages  in  assault  and  battery,  the  plaintiff  can- 
not show  a  suit  brought  by  the  defendant  against  him  on  purchased  notes,  with  a 
view  to  set  off  his  judgment  against  the  plaintiff's.  (Jacoby  v.  Guier,  6  Serg.  & 
Rawle,  899.) 

Action  of  assault  against  a  music  master  of  a  cathedral,  for  beating  a  boy,  one  of  the 
chorister,  for  singing  at  a  catch  club,  which  might  be  injurious  to  the  performance  in 
the  cathedraL  The  plaintiff  belonged  to  the  school.  The  defendant  justified,  in  that 
he  forbade  the  plaintiff  going  to  the  catch  club  as  an  injurious  exercise ;  and  beiag 
disobeyed,  he  moderately  corrected  him ;  and  would  have  justified  upon  the  practice  of 
the  like  schools  in  other  parts.  But  this  evidence  as  to  other  practice  was  held  not  ad- 
missible. It  was  irrelevant.  The  master  having  no  jurisdiction  out  of  bis  school,  could 
not  thus  justify'the  correction.    (Newman  v.  Bennett,  2  Chit  Rep.  195.) 

Two  signing  a  joint  note  is,  per  se,  no  evidence  of  tlieir  being  partners.  (Hop- 
kins v.  Smith,  11  Jolm.  Rep.  161.)  And  where  the  question  is  upon  fraud  in  one 
transaction,  evidence  of  fraud  in  others,  totally  disconnected,  is  inadmissible.  (Somes 
V.  Skinner,  16  Mass.  Rep.  860.)  Where  the  defendant  claimed  under  the  devisor's  will 
of  1817,  which  the  plaintiff  (the  heir)  sought  to  impeach,  by  reason  of  the  testator's 
incapacity,  the  defendant  was  not  allowed  to  show  that  the  plaintiff  had,  in  1814,  pur- 
loined a  previous  will  of  the  testator ;  for  that  did  not  bear  on  the  now  point  of  inquiry. 
(Den,  ex  dem.  Stevens,  v.  Van  Cleve,  4  Wash.  C.  C.  R.  262, 265.)  In  an  action  against 
the  owners,  for  negligently  managing  a  ship  so  that  she  was  wrecked,  and  the  plaintiff 
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lost  his  pas8age,  another  act  of  negligence  not  bearing  on  the  wreck,  and  which  could 
not  possibly  cause  it,  was  held  irrelevant ;  viz.  neglect  at  an  earlier  part  of  the  day. 
(Matton  V.  Nesbit,  1  Carr.  &  Payne,  70.)  In  an  action  on  a  note  purporting  to  be 
witnessed  by  £.,  the  genuineness  of  which  attestation  was  in  issue,  the  defendant  was 
not  allowed  to  shew  that  D.,  a  former  holder  of  this  note,  had  forged  another  note 
with  E.'a  name  as  a  witness ;  nor  that  D.  wrote  the  body  of  this  note.  (Keith  v.  Tay- 
lor, 9  Verm.  Rep.  159.)  In  slander,  under  a  plea  of  justification  that  the  plaintiff  was 
peijured,  the  court  refused  to  receive  testimony  that  the  plaintiff,  when  not  under  oath, 
contradicted  what  he  swore  in  committing  the  supposed  perjury,  until  it  was  first  prov- 
ed that  he  had  sworn  false  by  other  testimony  ;  holding  that  the  declaration  might  then 
be  received  to  shew  knowledge  and  corruption.  (Eastburn  v.  Stephens,  Litt.  Sel.  Cas. 
83.)  Quere.  Was  it  not  admissible  in  either  view  ?  See  ante,  note  289,  p.  284.  In  slan- 
der for  accusing  a  school  of  filth  and  bad  food,  which  was  sought  to  be  justified  as 
true ;  to  rebut  the  proof  of  justification,  held  that  the  plaintifi*  could  not  inquire  of  the 
treatment  of  boys  at  any  other  particular  school,  nor  the  manner  of  their  education. 
Both  are  out  of  the  issue.    (Boldron  v.  Widdows,  1  Carr.  &.  Payne,  65.) 


NOTE  999— p.  117. 


See  ante,  note  990,  and  post,  note  946.  In  an  action  for  falsely  representing  one 
Johnson  to  be  solvent,  a  witness  was  allowed  to  prove  that  the  defendant  had  made 
the  same  representation  to  him,  and  thus  defrauded  him  of  goods  ;  as  this  shewed  or 
tended  to  shew  a  fraudulent  connection  between  the  defendant  and  Johnson.  (Beal  ▼. 
Thatcher,  9  Esp.  Rep.  194.)  In  an  action  for  conspiracy  to  defraud,  by  representing  A., 
a  bankrupt)  as  a  man  of  property,  evidence  that  the  defendants  made  the  representations 
to  third  persons  who,  without  tlie  defendants'  request,  recommended  A.  to  the  plaintifi^ 
who  was  thus  injured,  was  held  admissible.  (Gardner  v.  Preston,  2  Day,  205,)  To 
shew  fraud  in  selling  an  inferior  kind  of  goods  for  blue  guineas,  a  witness  was  a'l- 
lowed  to  prove  a  sale  to  himself  of  a  parcel  of  blue  guineas,  by  the  defendants,  before 
the  sale  to  the  plaintif& ;  and  the  declaration  and  ^conduct  of  the  defendants  towards 
him  on  the  subject  of  the  distinct  parcel  (Snell  v.  Moses,  1  John.  Rep.  90,  99, 100^ 
102.)  Where  the  question  is  on  fraud,  upon  creditors,  in  the  sale  of  real  estate,  the 
purchase  of  personal  property  by  the  grantee  from  tlie  grantor,  with  the  intent  to  de- 
fraud creditors,  made  afler  the  sale  of  the  real  estate,  is  admissible  in  evidence  to  shew 
that  tiie  first  sale  was  fraudulent  (Jackson,  ex  dem.  Hooker  v.  Mather,  7  Cowen's 
Rep.  901.)  On  the  trial  of  a  question  of  fraud  in  obtaining  a  deed  by  an  administra- 
tor, from  one  heir,  evidence  is  admissible  of  his  conduct  in  respect  to  tlie  property  of 
another  heir  to  the  same  estate.  So  of  a  release  from  several  different  distributees. 
(Lovell  V.  Briggs,  2  N.  H.  Rep.  218,  222, 9.)  Previous  acts  by  the  father,  allowing  his 
minor  son  to  make  contracts  and  settlements  in  respect  to  his  services,  are  admissible 
in  evidence  to  bind  him  by  like  subsequent  acts  of  the  son.  (Chilson  v.  Philips,  1  Verm. 
Rep.  41.)  In  replevin  to  avoid  the  sale  of  a  horse  by  the  plaintiff  to  R.,  on  the  ground  of 
fraudulent  misrepresentation  by  R.,  who  immediately  sold  the  horse  to  tlie  defendant, 
the  plaintiff  was  allowed  to  prove  other  similar  acts  by  R.,  in  respect  to  other  persons  and 
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property,  about  the  same  time.  (McKeimey  v.  Dingley,  4  N.  H.  Rep.  172.)  A., 
claiming  that  C,  in  consideration  of  a  note  sold  by  A.  to  him,  sold  A.  goods  bona  fide, 
and  not  to  defraud  creditors,  the  latter  may  show  that  before  the  goods  were  sold,  a 
considerable  note  and  mortgage  were  given  by  C.  to  A.,  though  the  proof  has  but  a 
remote  bearing.  (Treat  v.  Barber,  7  Conn.  Rep.  274.)  On  issue  upon  a  plea  to  an 
indenture,  that  its  object  was  the  buying  and  selling  of  lottery  tickets,  (and  therefore 
illegal)  evidence  that  the  plaintiff  bought  and  sold  tickets  after  the  date  was  hekl  per- 
tinent. (Williams'v.  Woodman,  8  Pick.  78.)  On  a  question  whether  a  court  of  con- 
science holden  before  the  mayors'of  Limerick  had  exceeded  its  jurisdiction  as  to  the  sub- 
ject-matter, it  appeared  that  the  court  had  been  held  on  Thursdays  for  upwards  of  SO 
years,  and  that  tlie  matter  and  adjudications  were  recorded  in  a  book  ;  and  that  du- 
ring the  same  time  it  had  been  holdea  on  other  days  without  record.  Held  that  the 
Thursday  records  might  be  read,  as  evidence  of  jurisdiction  upon  other  days.  (Hogan 
V.  Mahon,  1  Hud.  &  Bro.  Irish  T.  R.  284.)  On  a  question  whetlier  a  certain  injury  to 
certain  blankets  arose  from  sea  damage,  or  damage  done  at  the  factory,  proof  was  re- 
ceived that  other  blankets  coming  from  the  same  factory,  and  having  an  appearance 
similar  to  those  in  question,  were  injured  at  the  factory,  to  repel  the  proof  that  the 
damage  was  done  by  tlie  sea.  (Bradford  v.  Boyston  Fire  and  Marine  Ins.  Co.,  1 1 
Pick.  162, 165  to  167.)  On  a  question  whether  the  filling  up  of  a  harbor  by  earth  was 
occasioned  by  an  embankment,  to  repel  the  inference  that  it  was,  evidence  may  be  given 
that  other  harbors  similarly  situated  were  filled  in  a  similar  way,  without  the  aid  of  an 
embankment.  (Folkes  v.  Chadd,  3  Doug.  157  ;  4  Stark.  £v.  382,  S.  C.  thei^e  called 
the  Wells  Harbor  case.)  In  libel ;  to  repel  proof  of  the  charge  that  the  plaintiff  had 
attempted  to  destroy  all  religious  instittitions,  his  drawing  up,  circulating  and  paying 
subscriptions  for  support  of  preaching,  were  held  receivable.  (Stow  v.  Converse,  4 
Conn.  Rep.  17,43.)  To  prove  possession,  in  a  proceeding  for  forcible  entry  and  de- 
tainer, tihe  complainant  was  allowed  to  prove  that  he  had,  16  years  before,  demised  to 
one  of  the  defendants  a  bam  then  standing  on  premises  of  which  the  locus  in  quo  was 
parcel,  though  not  standing  there  when  the  entry  was  made.  But  it  was  admit- 
ted that  this  was  very  feeble  evidence.  (Dutton  v.  Tracy,  4  Conn.  Rep.  79,  94.) 
In  trover  for  goods  alleged  to  have  been  fraudulently  obtained  by  the  defendant  and 
L.,  subsequent  acts  of  collusion  and  fraud  by  them  to  obtain  goods  from  others,  were 
held  admissible  as  tending  to  shew  their  intent  in  respect  to  the  plaintiff.  (Allison  v. 
Matthieu,  3  John.  Rep.  235.)  Where  there  were  circumstances  creating  suspicion 
that  a  note  had  been  fraudulently  altered,  the  alteration  of  other  notes  drawn  and  en- 
dorsed by  the  same  parties,  to  take  up  one  for  which  the  note  in  question  had  been 
given,  was  held  admissible  as  going  to  strengthen  the  suspicion.  (Rankin  v.  BlackweU, 
2  John.  Cas.  198.)  A  knowledge  in  the  vendee  that  the  vendor  is  insolvent,  may  be 
inferred  from  the  former  buying  goods  of  the  latter  in  great  quantities,  for  a  long  time 
and  at  a  great  discount.  (Yates  v.  Camsew,  3  Carr.  &  Payne,  99.)  On  an  issue 
whether  a  party  was  committing  a  wilful  trespass,  so  as  to  subject  himself  to  an  imme- 
diate arrest,  upon  the  malicious  trespass  statute,  (1  Geo.  4,  ch.  56,)  he  may  give  evi- 
dence as  to  a  right  of  way  claimed  by  him,  in  order  to  shew  quo  animo  he  entered, 
.  though  in  truth  a  trespass  was  unwarrantably  committed.  (Looker  v.  Haloomb,  12 
Moore,  410,  416.)  That  one  was  reputed  to  be  an  Irishman,  and  had  the  accent  or 
brogue  of  an  Irishman,  and  was  reported  to  be  an  Irish  deserter,  was  received  ws^prma 
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fadej  evidence  that  he  was  an  Irishman.    (Jackson,  ex  dem.  People  vi-  Etz,  5  Cowen'g 
Rep.  314.)    On  trial  of  an  indictment  for  the  forgery  of  bank  notes,  it  appeared  that 
the  prisoner  was  arrested  on  the  stairs  leading  to  a  room  in  the  third  story,  where  J. 
and  M .  were  employed  in  counterfeiting  notes  on  the  U.  S.  Bank.    The  court  being 
thus  satisfied  that  lie  was  connected  with  J.  and  M.  in  the  business  of  counterfeit- 
ing, received  evidence  that  different  parts  of  the  machine  employed  in  counterfeit- 
ing were  found  with  them.     (The  United  States  v.  Craig,  4  Wash.  C.  C.  Rep. 
729,  in  connection  with  United  States  v.  Moses,  id.  726.)    On  a  trial  for  high  trea- 
son, it  being  proved  that  the  prisoner  had  enlisted  into  the  enemy's  army,  his  un- 
successful attempt  to  persuade  another  to^  enlist  was  allowed  in  evidence,  as  show- 
ing the  quo  animo.    (Respublica  v.  Roberts,  1  Dall.  39.)    It  is  not  admissible  on 
the  trial  of  an  indictment  for  passing  a  counterfeit  bill  with  knowledge,  to  prove, 
on  the  part  of  the  prosecution,  that  the  prisoner  was  arrested  in  oompaay  with  one 
who  had  jM^viously  been  convicted  of  the  same  offence,  nor  that  he  boarded  at  the 
house  of  one  in  whose  possession  counterfeit  nooney,  and  instruments  for  counterfeiting 
had  been  found,  (who  had  also  been  convicted  of  the  offence,)  unless  the  prosecution 
can  also  show  that  the  prisoner  was  connected  in  the  business  of  counterfeiting  with 
those  in  whose  company  he  was  found.    But  if  the  prisoner  has,  in  liis  examination 
before  the  magistrate,  denied  tliose  facts,  the  examination  becomes  evidence,  which 
the  public  prosecutor  may  rebut  by  other  evidence.    (Goldsby's  case,  before  Radcliffe, 
mayor,  1  C.  H.  Rec.  81.)    On  trial  of  an  indictment  for  receiving  stolen  goods  of  A., 
it  is  not  competent  to  shew  that  the  prisoner's  house  was  the  conomon  resort  of  fek>ns, 
for  the  purpose  of  disposing  of  their  plunder.    (People  v.  Pierpont,  before  Riker,  re- 
corder, 1  Wheeler's  Or.  Gas.  189.)    M.  sued  for  the  value  of  a  bill  which  he  had  re- 
ceived as  a  good  one,  but  was  defeated  in  his  suit,  on  the  groufid  that  the  bill  was 
counterfeit.    Yet  others  told  him  it  was  good,  and  he  gave  it  to  G.,  who  said  he  could 
pass  it  in  consideration  of  $5,  to  be  spent  between  them.    The  jury,  on  an  indictment 
against  M.  and  6.  for  passing  it  under  ihese  circumstances,  acquitted  M.  and  convict- 
ed G. ;  and  in  the  course  of  the  trial,  it  was  held  not  necessary,  in  order  to  fix  the  pris- 
oners with  guilt,  to  show  a  knowledge  that  the  bill  was  counterfeit,  to  an  absolute  cer- 
tainty ;  but  only  reasonable  grounds  of  belief.    (Gallaher's  case,  before  Golden,  mayor, 
6  G.  H.  Rec.  1.)    To  shew  that  false  swearing  was  corrupt,  proof  may  be  given  that 
the  deponent  had  used  expressions  <^  malice  in  respect  to  the  one  against  whom  he 
swore.    (Rex  v.  Munton,  3  Garr.  &  Payne,  498.)    On  trial  of  an  indictment  for  ad- 
ministering sulphuric  acid  to  horses,  with  intent  to  kill  them,  administering  at  different 
times,  may  be  shown,  in  order  to  demonstrate  the  intent.    (Rex  v.  Mogg,  4  Carr.  & 
Payne,  364.)    On  trial  of  an  indictment  for  manslau^ter  by  the  application  of  a  totion 
to  the  skin,  evidence  may  be  given  of  the  effect  of  the  lotk)n  when  applied  to  other 
patients.    (Rex  v.  Long,  4  Garr.  &  Payne,  398.)    The  defendant  was  indicted  for  a 
robbery,  in  advising  the  prosecutor  to  give  money  in  order  to  appease  the  members  of 
a  mob,  wIk)  demanded  it  from  him  with  threats.    To  show  that  this  advice  was  not 
bona  fide,  but  given  as  a  member  of  the  same  mob,  other  like  demands  made  hy  the 
same  mob  at  other  places,  before  and  afterwards  in  the  course  of  the  same  day,  in  pres- 
ence of  the  prisoner,  may  be  received.    (Rex  v.  Winkworth,  4  Garr.  &  Payne,  444.) 
Knowledge  of  a  forpjery  by  one  in  whose  favor  an  instrument  was  forged,  is  evidence 
that  he  was  the  forger.    (Commonwealth  v.  Stevens,  10  Mass.  Rep.  181.)    Where 
there  is  no  written  statute  or  constitution  prescribing  the  business  of  an  officer  of  state. 
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(e.  g.  the  accountant  general,)  it  is  determinable  by  the  .usage  of  himself  and  his  pre- 
decessors in  his  department.  Evidence  of  such  usage  is  receivable,  on  the  trial  of  an 
indictment  preferred  against  such  officer,  charging  neglect  of  certain  duties  to  the  injury 
of  the  nation.    (Per  Lord  Mansfield,  C.  J.  in  Rex  v.  Bembridge,  3  Doug.  887,  881.) 


NOTE  334— p.  178. 
This  case  is  also  reported  in  Fortescue's  Rep.  41. 


NOTE  885— p.  174. 
Fortescue's  Rep.  41,  S.  C. 


NOTE  336— p.  174. 


Where,  in  each  of  several  manors  belonging  to  the  same  lord  and  part  of  the  same 
district,  it  appeared  that  there  was  a  class  of  tenants  answering  the  same  description, 
and  to  whom  their  tenements  were  granted  by  similar  words ;  held  that  what  rights 
had  been  enjoyed  by  those  tenants  in  one  manor,  might  be  received  to  shew  what 
were  their  rights  in  another.  (Rowe  v.  Brenton,  8  Bam.  &  Cress.  737 ;  3  Mann. 
&  Ryl  133,  930,  S.  C.  and  S.  P.)  Upon  a  question  as  to  the  right  of  the  lord  of  a 
manor,  to  minerals  under  lands  held  by  a  peculiar  customary  tenure,  and  denomi- 
nated *'  conventionary  tenements,"  it  is  competent  to  the  lord  to  prove  the  existence*  of 
customary  estates  bearing  the  same  denomination  in  other  manors.  (Rowe  v.  Bren- 
ton, 3  Mann.  &  Ryl.  133,  143.) 


NOTE  337— p.  175. 


So  in  trespass  on  one  common,  the  defendant  may,  in  pleading,  prescribe  for  that 
and  another  adjoining  common,  and  put  the  plaintiff  to  traverse ;  and  ttien  evidence 
of  acts  in  the  other  common  applies  to,  and  is  evidence  of  a  right  in  the  common  im- 
mediately in  question.  (Morewood  v.  Wood,  4  T.  R.  157,  per  Lord  Kenyon,  C.  J. 
and  Ashuret,  J.  159,  160.)  And  where  the  question  was,  whether  a  strip  of  land  be- 
tween some  old  enclosures  and  the  highway,  vested  in  the  lord  of  the  manor,  or  the 
owner  of  the  adjoining  freehold,  evidence  was  received  of  acts  of  ownership  by  the 
lord  of  the  manor,  on  similar  slips  of  land  not  adjoining  liis  own  freehold,  in  various 
parts  of  the  manor.  (Doe,  ex  dem.  Barrett,  v.  Kemp,  7  Bing.  333;  5  Moore  &  Payne, 
173,  S.  C.) 
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NOTE  33S— p.  175. 
See  Armstrong  v.  Hewitt,  4  Price,  216 ;  and  Leonard  r,  Franklin,  id.  364. 


NOTE  339— p.  176. 


The  English  cases  go  strongly  to  the  exclusion  of  general  character  in  a  civil  suit, 
unless  it  be  in  issue  by  the  very  nature  of  the  action.  Even  in  an  action  of  slander  for 
imputing  a  felony,  and  for  a  malicious  prosecution,  where  the  defendant  justified  on 
the  record,  averring  a  larceny,  evidence  of  the  plaintiff's  good  character  was  denied. 
But  it  does  not  appear  that  the  defendant  had  attempted  to  support  his  justification. 
If  he  had,  it  is  conceived  the  evidence  would  have  been  receivable  on  the  same  ground 
which  would  make  it  admissible  to  repel  the  charge,  on  trial  of  an  indictment  (Corn- 
wall V.  Richardson,  Ry.  &  Mood.  N.  P.  Gas.  305.)  Indeed,  this  case  is  treated,  post, 
vol.  3,  p.  247, 8,  as  presenting  the  offer  of  the  plaintiff  to  sustain  his  character  merely  be- 
cause a  justification  was  put  on  the  record.  Where  there  is  a  plea  of  probable  cause,  fol- 
lowed by  evidence  in  its  support,  in  answer  to  an  action  for  a  malicious  prosecution, 
the  character  of  the  plaintiff  is  directly  in  issue.  He  may  of  course  prove  his  good 
character ;  and  it  is  said  the  defendant  may,  in  the  first  instance,  attack  the  plaintiff's 
character.  This,  of  course,  must  be  confined  to  cases  where  the  crime  in  question  is 
infamous.    (Gregory  v.  Thomas,  2  Bibb,  286.    And  see  per  Crenshaw,  J.  cited  infra.) 

It  will  readily  be  perceived  that  character  may  be  brought  into  the  issue  in  a  varie- 
ty of  ways.  This  may  be  so  not  only  in  tlie  common  case  of  slander  or  libel,  where  it 
is  always  more  or  less  in  question ;  (Swift's  Ev.  140,  per  Daggett,  J. ;  7  Conn.  Rep. 
118 ;)  and  as  we  have  just  seen,  in  actions  for  malicious  prosecution  or  malicious  arrest 
on  the  charge  of  a  crime;  (see  fartlier,  post,  vol.  3, 358,  and  per  Crenshaw,  J.  in  Rogers 
V.Wilson,  1  Alab.  Rep.  410 ;)  but  in  various  other  cases,  owing  to  the  peculiar  object  and 
incidents  connected  with  the  inqury.  Cases  of  criminal  conversation,  seduction  and 
brciach  of  marriage  promise  are  familiar  instances.  See  vol.  3.  So,  in  some  cases  where 
the  question  is  one  of  mere  property.  Where  it  was  sought  to  prove  that  a  will  was  ob- 
tained from  a  testator  by  the  unfair  practices  of  certain  women,  their  bad  character  was 
allowed  to  be  shown,  it  appearing  they  had  represented  themselves  as  women  of  good 
character,  and  thus  influenced  the  testator  to  make  his  will  in  their  favor.  (Nussear 
v.  Arnold,  13  Serg.  &  Rawle,  333.)  And  in  another  case,  where  the  testator  was  of 
weak  mind,  and  entirely  tinder  the  control  of  his  son  H.,  who  had  made  representa- 
tions to  him  tending  to  create  the  belief,  that  whatever  he  might  leave  by  will  to  his 
son  M.  would  be  squandered  by  his  (M.'s)  wife,  she  being  unthrifty  and  extravagant ; 
and  the  testator  had  made  a  will  nearly  disinheriting  M. ;  on  an  issue  to  try  the  valid- 
ity of  the  will  between  the  two  sons,  the  above  facts  being  first  shown,  testimony  was 
offered  by  M.,  and  received  by  the  court  as  proper,  of  his  wife's  general  good  charac- 
ter and  conduct.  (Dietrick  v.  Dietrick,  6  Serg.  &  Rawle,  307.)  So  where  the  de- 
fendant and  neighbors  assembled  and  pulled  down  the  defendant's  house,  into  which 
the  plaintiff  had  vexatiously  obtruded  himself)  in  trespass  for  this  injury,  the  defendant 
was  allowed  to  prove  in  mitigation  of  damages,  that  the  plaintiff  was  a  worthless  vag- 
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^bond,  and  was  regarded  as  a  nuisance  in  the  neighborhood,  and  that  the  house  was 
pulled  down  to  induce  him  to  remove.  (Rhodes  v.  Bunchy  3  M'Cord,  C6.)  So  in 
trespass  for  killing  the  plaintiff's  slave^  to  rebut  the  presumption  of  such  ill  conduct  in 
the  slave  as  would  justify  tlie  defendant ;  held,  that  the  general  good  character  and 
orderly  deportment  of  the  slave  were  admissible  in  evidence*  (Pierce  v.  Myrick,  I 
Dev.  345.) 

But  aside  from  such  exceptions,  the  rule  is,  that  in  civH  suits  the  character  of  either 
of  the  parties  is  out  of  the  question.  Even  on  trial  of  an  issue  upon  the  adultery  of 
the  wile ;  which  was  established  by  proof  merely  presumptive,  in  a  proceeding  by  the 
husband  to  obtain  a  divorce,  her  fair  character  was  refused  as  evidence  in  her  favor. 
The  court,  by- Daggett,  J.  saidj  *'  The  rule  of  law  is,  that  in  civil  proceedings,  unless 
the  character  of  the  party  be  directly  put  in  issue,  by  ilie  pi-oceeding  itself,  evidence  of 
his  general  character  is  inadmissible.  Charges  of  cruelty,  gross  fraud,  and  even  forge- 
ry, are  oflen  agitated  in  suits  by  individuals ;  and  the  result  not  unfrequeutly  deeply 
affects  the  property  and  reputation  of  the  party ;  yet  no  individual  has  been  suffered 
to  attempt  to  repel  the  proof,  by  showing  a  good  reputation.  The  present  is  a  civil 
suit  Character  is  not  put  in  issue  by  the  proceedings ;  and  if  it  can  be  given  in  evi- 
clence,  it  may  also  be  given  in  evidence  in  all  inquiries  into  facts  affecting  the  reputa- 
tion  in  other  civil  cases.  The  principle  would  lead  to  great  uncertainty ;  and  be  pro- 
ductive of  no  benefit  in  the  administration  of  justice.  '  Formerly,  evidence  of  the  defen- 
dant's good  character  in  criminal  proceedings,  was  admitted  in  capital  cases  only,  and 
that  infavorem  vkiB ;  but  such  evidence  is  now  admitted  in  all.  cases  where  the  char- 
acter of  the  defendant  is  in  jeopardy.'  (Cites  2  Stark,  Ev.  365.)  "  But  tlie  relaxation  of 
the  rule  in  criminal  cases  has  not  affected  tlie  rule  in  civil  suits."  (Humphrey  v.  Hum- 
phrey, 7  Conn.  Rep.  116,  118,  19.) 

Accordingly,  in  trover  for  goods,  where  a  fraud  upon  creditors  by  a  colorable  bill  o^ 
sale  was  ia  question,  and  fully  made  out  by  the  usual  presumptive  proofj  the  general 
character  of  the  parties  to  the  bill,  for  honesty,  was  denied  as  evidence.  (Woodruff 
v»  Whittlesey,  1  Kirby,  60,  63.)  So  the  good  character  of  tlie  plaintiff  in  debt  on 
bond,  where  the  defence  was  fraud  in  obtaining  it.  (Anderson's  ex'rs  v^  Long,  10 
Serg.  &  Rawle,  55.)  So  in  an  action  for  money  had  and  received,  though  the  plain- 
tiff's evidence  as  to  the  manner  of  obtaining  it  impeached  the  character  of  the  defen- 
dant's testator.  (Nash  v.  Gilkeson,  5  Serg.  &  Rawle,  353.)  So  in  an  action  for  not 
shipping  wine  of  the  quality  stipulated  by  the  defendant.  (Ketland  v.  Bissett,  1  Wash. 
C  C.  Rep.  144.)  So  of  the  plaintiff's  good  or  bad  character  in  an  action  of  assault 
and  battery.  (Givens  v.  Bradley,  3  Bibb,  195,6.)  Nor  in  trespass  quare  domum 
fregUi  with  intent  to  ravish  the  plaintiff's  wife,  can  the  defendant  give  her  character 
in  evidence  to  mitigate  damages ;  or  to  infer  that  he  entered  the  house ^witli  her  con- 
sent (Davenport  v.  Rusisell,  5  Day,  145,  148.)  In  assumpsit  by  a  physician  for 
.his  services,  the  defendant  cannot  by  evidence,  attack  his  general  character  in  his  pro- 
fession; (Jeffries  v.  Harris,  3  Hawks,  105 ;)  and  hekl  that  in  crim.  con.,  the  plaintiff's 
character  (e.  g.  as  a  beastly  drunkard)  or  the  character  of  his  house  (e.  g.  as  a  ]ovr 
grog  shop)  was  not  in  issue.  (Norton  v.  Warner,  9  Conn.  Rep.  1 73.)  In  no  case  is 
it  aDowable  to  adduce  evidence  in  support  of  a  party's  character,  until  it  has  been  im- 
peached. (Townsend  v.  Graves,  3  Paige,  453, 5, 6.)  On  a  question  in  libel  whether 
the  Ethosian  club,  of  which  the  plaintiff  was  a  member,  was  an  infidel  club ;  heU  that 
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its  general  reputation  was  not  relevant.     (Stow  v.  Converse,  4  Conn.  Rep.  17, 

40  to  43.) 

'It  was  held  that  though  the  party's  character  be  not  in  issue,  yet  he  having  ad- 
duced evidence  in  its  support,  the  opposite  party  may  produce  evidence  in  reply. 
(Grannis  v.  Branden,  5  Day,.  260.    But  see  ante,  note,  328.) 

In  the  state  of  New- York,  tlie  general  rule  as  to  character  in  civil  suits  was,  at  one 
time,  slightly  broken  in  upon.  The  supreme  court  held  some  thirty  years  ago,  that  in 
actions  for  torts,  especially  such  as  charge  gross  depravity  upon  circumstances  merely, 
evidence  of  uniform  integrity  and  good  character,  is  admissible  to  repel  tlie  charge. 
The  misfeasance  here  imputed  was  collusion  between  a  naval  officer  and  a  belligerant, 
to  cause  a  capture.  (Ruan  v.  Perry,  S  Cain.  Rep.  120, 123.)  This  decision  is  spoken 
of  in  terms  of  general  approbation  by  Walworth,  C,  in^Townsend  v.  Graves,  (3  Paige, 
455;)  and  has  been  repeatedly  acted  upon  at  nisi  prius  and  by  very  intelligent  local 
courts,  in  a  broader  sense  than  recent  authoritative  construction  would  seem  to  war- 
rant. It  was  received  by  the  late  Van  Ness,  J.  in  an  action  for  a  conspiracy  to  cheat 
by  misrepresenting  the  character  of  a  third  person ;  (Rumsey  v.  Lovett,  Anth.  N.  P. 
Rep.  17,  20,  21 :  but  see  note  (a)  to  that  case ;)  and  by  Riker,  recorder,  in  an  action 
of  trover,  imputing  the  fraudulent  exposure  of  the  plaintiff's  rye,  shipped  on  board  of 
the  defendant's  sloop  (himself  master)  to  capture,  by  the  Bulwark,  a  British  74,  during 
the  late  war.  (Green  v.  Aspinwall,j  Mayor's  Court,  N.  Y.  Jan.  term,lS16, 1  C.  H. 
Rec.  11,19.) 

But  the  decision  in  Ruan  v.  Perry  has  been  lately  reviewed  by  the  court  where  it 
was  made,  who  have  now  adopted  the  English  rule  as  settled  by  the  cases  in  the  text. 
They  intimate  that  the  admission  of  general  character  as  evidence,  in  civil  suits,  iDUSt» 
at  most,  be  confined  to  cases  of  fraud  depending  for  its  support  on  slightcircumstances ; 
and  perhaps  to  cases  of  official  misconduct.  Accordingly,  where  a  fraudulent  valua- 
tion of  a  loss  under  a  fire  insurance  policy,  was  imputed  to  tlie  plaintiff,  (although  as  is 
known,  such  an  imputation  involves  the  charge  of  moral  perjury  committed  by  the 
assured  in  the  preliminary  proofs,)  the  evidence  of  his  good  character  which  tlie  judge 
at  nisi  prius  received,  was  made  the  main  ground  for  granting  a  new  trial.  The  chief 
justice  (Savage)  expressly  adopts  the  case  of  the  Attorney  General  v.  Bowman,  cited  in 
the  text,  as  the  ground  of  decision.  He  adds,  that  a  contrary  rule  would  be  extremely 
dangerous ;  that  the  character  of  every  transaction  must  be  ascertained  by  its  own  cir- 
cumstances ;  and  not  by  tlie  character  of  the  parties.  (Fowler  v.  tlie  ^tna  Fire  Ins. 
Comp.  6  Cowen's  Rep.  673, 675, 6.)  The  practitioner  who  looks  to  the  large  calendars 
of  our  law  and  chancery  cases,  involving  greater  or  less  degrees  of  moral  dereliction, 
wUl  agree  that  inquiries  into  character,  if  tolerated  in  such  suits,  would  be  not  merely 
useless  or  dangerous  in  the  particular  case,  as  suggested  by  Daggett,  J.,  and  Ch.  J. 
Savage ;  but  the  evil  would  be  euhanced  by  becoming  in  terminate. 


NOTE  340— p.  176. 


It  would  not  be  going  too  far,  perhaps,  to  say  that  the  party  injured  by  rape,  or  an 
assault  with  intent,  &c.,  might  be  sustained  in  her  testimony  by  evidence  of  good 
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character,  even  without  any  attenipt  being  first  made  to  impeach  it.  (Per  Daggett,  J. 
in  The  State  of  Connecticut  v.  De  Wolf,  8  Conn.  Rep.  93,  100,  101.)  She  being  deaf 
and  dumb,  auch  testimony  was  received,  without  any  previous  effort  to  impeach,  on 
trial  of  an  indictment  for  the  assault,  (id.)  And  per  Daggett,  J»,  it  would  be  allowed 
in  favor  of  a  stranger  passing  transiently  through  the  state,     (id.) 


NOTE  841— p.  177. 


General  character  was  allowed  in  evidence  for  the  defendant  on  trial  for  a  capital 
ofience ;  and  per  Parsons,  C.  J.,  it  is  admissible  for  the  defendant  in  all  criminal  prose* 
cutions,  which  Sewall  and  Parker,  Js.,  doubted.  (Commonwealth  v.  Hardy,  2  Mass. 
Rep.  317, 318.)  This  may  be  encountered  by  evidence  on  the  part  of  the  prosecution ; 
but  no  evidence  can  be  given  against  the  defendant's  good  character,  till  he  has  put  it 
in  issue,  by  calling  witnesses  on  his  part  (Per  Parsons,  C.  J.,  in  Commonwealth  v. 
Hardy,  2  Mass.  Rep.  317,  318.)  It  was  denied  that  it  is  admissible  in  actions  or  in- 
formations for  penalties ;  but  said  to  be  confined  to  trials  for  crimes  subjecting  to 
corpora)  punishment  (Per  Judge  Owsley,  in  Givens  v.  Bradley,  3  Bibb,  196.)  It  is 
said  by  other  authorities  to  be  admissible  in  all  criminal  cases  where  character  is  in 
jeopardy.  (3  Stark.  Ev.  pt  4,  p.  365 ;  adopted  per  Daggett,  J.,  in  Humphrey  v. 
Humphrey,  7  Conn.  Rep.  118,  19.) 

Testimony  cannot  be  given  in  reply,  of  conversations  heard  since  the  commencement 
of  the  proeecutk)n,  tliough  tliey  relate  to  the  prisoner's  character  before  the  alleged 
crime.  (Carter  v.  The  Commonwealth,  S.Virg.  Cas.  169.)  On  trial  of  an  indictment 
for  keeping  a  disorderly  hou^e,  proof  is  inadmissible,  that  the  neighbors  generally 
complained  of  it  as  disturbing  them.  It  is  no  more  than  general  reputation  of  a  disor- 
derly house,  wliich  is  inadmissible.  (Commonwealth  v.  Stewart,  1  Serg.  &  Rawle,  343.) 


NOTE  342— p.  177. 


We  had  occasion,  ante,  note  325,  p.  427,  8,  fully  to  consider  the  conclusive  effect  of 
good  character,  when  opposed  to  a  case  of  larceny,  resting  on  the  prisoner's  posses- 
sion of  the  stolen  goods ;  and  that  only.  We  shall  not  here  repeat  the  adjudications. 
They  are  in  keeping  with  other  authorities,  all  of  which  concur  in  the  value  of  char- 
acter, when  used  in  reply  to  presumptions  which  are  not  strong.  See  also  ante,  note 
298,  p.  293,  4. 

It  was  said  by  an  Irish  judge,  (Smith,  B.,)  on  a  trial  for  murder,  "  Character  is  of 
great  weight  in  every  case,  and  requires  particular  attention  when  the  charge  is 
grounded  on  circumstantial  evidence.  It  creates  a  greater  degree  of  doubt  than  where 
the  prosecution  is  supported  by  direct  evidence.  In  the  former  case,  character  ought 
to  be  particularly  attended  to,  because  the  jury  is  more  or  less  embarrassed,  and  called 
upon  to  weigh  the  case  with  more  scruple  and  doubt,  from  the  very  nature  of  the  tes- 
timony on  the  part  of  the  crown."  (Rex  v.  Crawley,  Dublin  Oyer  and  Terminer,  40 
Geo.  3,  Macnally*8  Ev.  579.) 
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Other  authorities  speak  with  more  diffidence.  It  **  ought  never  to  have  any 
weight  except  in  a  doubtful  case."  (1  Stark.  £v.  35.)  Character  cannot  defeat  the 
force  of  strong  circumstances.  (Freeland's  case,  befi>re  Radclifie,  naayor,  Gen.  Seas. 
N.  Y^  1  C.  H.  Rec.  83,  83.)  But  the  same  learned  judge  allowed  that  it  should  over- 
come slight  evidence  of  scienter  in  a  case  of  forgery.  (James'  case,  N.  Y.  Gen.  Sess., 
Aug.  1816,  1  0.  H.  Rec  133, 133.)  General  good  cliaracter  has  weight  in  all  easea, 
where  the  facts  are  doubtful,  or  admit  of  different  interpretations.  But  where  the  tes- 
timony is  positive  and  satisfactory  to  the  jury,  it  cannot  avail.  '(Said  on  a  trial  for 
murder,  per  Story,  J.  in  U.  States  v.  Freeman,  4  Mason,  510.  Per  Parsons,  C.  J.  in 
Commonwealth  v.  Hardy,  2  Mass.  Rep.  317.)  Again ;  though  the  case  be  clear  against 
the  prisoner,  yet  character  is  admissible ;  but  unless  the  evidence  is  dubk)us,  or  the 
testimony  presumptive,  general  character  is 'entitled  to  but  little  weight.  (The  State 
v.  Wells,  1  Coxe,  424,  429.  Per  Savage,  C.  J.  in  the  People  v.  Vane,  12  Wend.  82.) 
It  cannot  always  avail  against  a  circumstantial  case,  which  may  sometimes  be  so  strong 
as  to  overcome  positive  testimony ;  (The  Struggle  v.  The  United  States,  9  Cranch, 
71 ;)  but  good  character  alone  should  uniformly  be  allowed  to  outweigh  the  mere  tes- 
timony of  an  accomplice.    (Per  Savage,  C.  J.  in  The  People  v.  Vane,  12  Wend.  82.) 

On  the  other  hand,  where  the  recorder,  on  a  trial  for  grand  larceny,  charged  that, 
from  the  age  of  the  prisoner,  it  was  evident  that  he  must  have  acquired  a  cliaracter 
of  some  kind ;  that  if  it  was  good,  it  was  in  his  power  to  have  sltewn  it ;  and  his 
omission  to  offer  any  evidence  on  that  point,  was  a  circumstance  which  the  jury  ought 
to  consider  as  weighing  strongly  against  him ;  on  error,  this  was  holden  weU.  The 
testimony  on  the  part  of  the  prosecution  was  that  of  an  accomplice.  Savage,  C.  J. 
said,  "  had  the  witness  implicated  some  respectable  citizen  whose  character  was  above 
reproach,  can  there  be  a  doubt  that  good  character  alone  would  have  been  a  periect 
shield  ?  A  man  is  not  to  be  convicted  of  a  crime  because  he  has  a  bad  character,  or 
DO  character ;  but,  in  cases  like  the  present,  character  becomes  important ;  and  where 
DO  such  evidence  is  produced,  the  presumption  is,  it  cannot  be  produced.  The  forther 
inference  is,  that  the  defendant  is  a  man  of  bad  character,  and  would  naturaUy  be 
sociated  with  such  men  as  the  witness."    (The  People  v.  Vane,  12  Wend.  78,  82.) 


NOTE  343— p.  177. 


Nor  in  reply  to  such  evidence;  e.  g.  that  the  party  has. been  guilty  of  seduction. 
(Betts  V.  Lockwood,  8  Conn.  Rep.  487,  8.)  Nor  is  what  particular  persons  have  said 
admissible ;  nor  what  was  learned  on  an  inquiry  in  the  neighborhood,  set  on  foot  for 
the  purpose.    (Douglass  v.  Tousey,  2  Wend.  352.) 


NOTE  344— p.  177. 


Public  opinion  is  the  question,  in  common  cases,  where  character  is  in  issue.  (Per 
Parsons,  C.  J.  in  Boynton  v.  Kellogg,  3  Mass.  Rep.  192.)  Character  is  a  term  con- 
vertible with  common  report.    (Per  Gibson,  J.  in  Kimmel  v.  Kimmel,  3  Serg.  & 
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Rawle,  837.)  Character  and  reputation  are  the  same.  (Per  Duncan,  J.  in  S.  C,  page 
S38.)  General  character  is  the  estimation  in  which  a  person  is  held  in  the  community 
where  he  has  resided.    (Per  Marcy,  J.  in  Douglass  y.  Tousey,  2  Wend.  354.) 


NOTE  345— p.  178. 


On  trial  of  an  indictment  for  murder,  in  killing  a  trespasser,,  evidence  for  the  prison- 
er, that  he  was  in  possession  of  land,  and  that  the  deceased  was  coming  to  commit  a 
trespass,  is  admissible  to  shew  the  state  of  feeling  existing  between  the  parties;  and 
the  prosecution  may  give  evidence,  with  the  same  view,  that  law  suits  were  existing 
between  the  parties ;  but  the  court  will  not  inquire  whether  the  suits  were  malicious, 
nor  examine  the  title.  (The  State  v.  Sellers,  3  Halst.  220, 230,  234.)  And  on  a  trial 
fi>r  the  murder  of  a  slave,  the  prisoner  was  allowed  to  prove  tliat  the  deceased  was  in- 
solent and  impudent  to  white  persons.  But  the  court  admit  that  such  evidence  must 
be  confined  to  tlie  killing  of  slaves.    (State  v.  Tackett,  1  Hawks,  210, 217,  218.) 


NOTE  346— p.  178. 


It  was  held  that  breaking  open  the  U.  States  mail  (a  felony)  was  inadmissible,  on 
trial  of  an  indictment  for  a  treasonable  insurrection.  The  reason  given  was,  that  this 
was  a  distinct  crime,  indictable  and  punishable  separately,  and  indeed  for  which  the 
prisoner  was  actually  indicted ;  though  it  seems  to  be  conceded,  in  the  same  case,  that 
had  it  been  shown,  or  offered  to  be  shown,  that  this  act  was  in  furtherance  of,  or  any 
way  connected  with  the  treason,  it  would  have  been  receivable.  (U.  States  v.  Mitch- 
ell, 2  DaU.  357.)  Abbott,  C.  J.,  said,  "  he  always  understood  that  the  ground  of  objec- 
tion in  Algernon  Sidney's  case,  (3  Harg.  St.  Tr.  802,)  to  the  introduction  of  his  private 
papers,  was,  not  that  the  papers  had  never  been  published,  but  that  they  had  no  rela- 
tion to  the  treasonable  practices  charged  in  the  indictment."  (Rex  v.  Watson,  2  Stark. 
Rep.  140.)  In  treason  and  felony,  evidence  may  be  given  of  the  finding  of  articles 
secreted,  although  some  time  subsequent  to  the  prisoner's  apprehension.  Papers  found 
St  the  kxlgings  of  a  conspirator,  at  a  period  subsequent  to  the  apprehension  of  the 
prisoner,  may  be  read  in  evidence,  although  no  absolute  proof  be  given  of  their  pre- 
vious existence,  where  strong  presumption  exists  that  the  lodgings  have  not  been  en- 
tered by  any  one  in  the  interval  between  the  apprehension  and  the  finding,  and  where 
the  papers  are  intimately  connected  with  the  objects  of  the  conspiracy  as  detailed  in 
evidence.  (Rex  v.  Watson,  2  Stark.  Rep.  137,  139,  140.)  But  in  searching  any 
house  other  than  the  prisoner's,  a  paper  found  in  a  trunk  with  a  signature  of  a  person 
other  than  the  prisoner,  and  not  addressed  to  him,  is  not  evidence,  unless  it  be  proved 
that  he  was  the  owner  of  the  trunk,  or  in  some  way  connected  with  the  paper.  (United 
States  V.  Craig,  4  Wash.  C.  C.  Rep.  729,  731.)  Af\er  proving  an  overt  act  of  trea- 
son,  in  one  county^  evidence  may  then  be  given  of  an  overt  act  of  the  same  species  of 
treason  in  another,  to  show  tlie  quo  animo;  though  the  overt  act  must  be  laid  in  the 
indictment  as  being  in  the  particular  county  where  tlie  trial  takes  place.  (Respublica 
V.  Malin,  1  DaU.  33,  34,  5.) 
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NOTE  347— p.  179. 

See  ante,  note  346.  Accordingly,  on  an  indictment  for  nigkt-poaching,  to  connect 
the  defendant  with  the  transaction,  it  was  proposed  to  shew  that  the  prosecutor's  game 
keeper  lost  his  coat  on  the  occasion  in  question,  and  that  the  coat  was  found  with  the 
prisoner.  But  it  appearing  that  he  was  indicted  also  for  stealing  the  coat,  the  proposed 
evidence  was  denied,  unless  the  prosecutor  would  consent  to  an  acquittal  as  to  the  lar- 
ceny. (Rex  V.  Westwood,  4  Carr.  &  Payne,  547.)  And  on  trial  of  an  indictment 
for  receiving  stolen  goods,  knowing  them  to  be  stolen,  proof  that  other  stolen  goods 
were  found  in  the  defendant's  house,  for  the  receiving  of  which,  it  appeared,  an  indict- 
ment was  also  pending,  was  denied,  without  any  tiling  being  said  of  putting  the  pros- 
ecutor to  his  election.  (Bell's  case,  before  Riker,  recorder,  6  C.  H.  Rec.  97 ;  and  see 
Rex  v.  Smith,  post,  note  348.)  In  another  case  of  the  same  kind,  evidence  of  the  pris- 
oner having  received  other  stolen  goods  of  the  same  person  from  whom  he  received 
the  goods  in  question  was  denied.  (M'Niff 's  case,  before  RadcUffe,  mayor,  1  C.  H. 
Rec.  8.)  But  on  trial  of  an  indictment  for  receiving  several  articles  stolen,  if  they 
were  received  at  different  times,  though  the  prosecutor  may  be  put  to  his  election  of 
one  out  of  the  several  instances,  yet  evidence  may  be  given  of  them  all,  for  the  purpose 
ofprovingguilty  knowledge,  at  least,  of  all  prior  to  that  upon  which  the  prosecutor 
elects  to  proceed.    (Rex  v.  Dunn,  Ry.  &  Mood.  Cr.  Cas.  146.) 

Receiving  goods  of  one  person  successively,  gives  a  better  chance  to  learn  the  char- 
acter in  which  he  is  dealing,  than  a  single  act  of  this  kind ;  a  better  chance  to  acquire 
that  knowledge,  which  is  the  essential  ingredient  in  the  receiver's  crime.  It  will  read- 
ily be  |)erceived,  therefore,  that  where  one  offence  cannot  tend  to  fix  the  character  of 
another,  it  is  not  admissible  in  evidence.  Accordingly,  on  trial  of  a  charge  for  stealing 
a  watch,  evidence  that  the  prisoner  had  been  guilty  of  another  distinct  larceny  In  steal- 
ing a  cloak,  is  not  admissible  for  any  purpose.  (Walker  v.  The  Commonwealth,  1 
Leigh's  Rep.  574.)  The  distinction  is  more  fully  illustrated  in  the  mode  of  proving 
knowledge,  &.c.  by  different  acts  among  dealers  in  counterfeit  currency,  notices  of 
which  now  immediately  follow  in  tlie  next  notes. 


NOTE  348--P.  179. 


Helm's  case,  before  Riker,  recorder,  1  C.  H.  Rec.  46,  7,  and  see  per  Woodbury,  J. 
in  Lovell  v.  Briggs,  2  N.  H.  Rep.  223.  The  cases  are  uniform  that  evidence  of  ut- 
tering other  spurious  bills  or  notes  of  the  same  kind  with  the  one  in  question  on  the 
trial,  is  admissible  on  the  point  of  the  prisoner's  knowledge  or  intent  in  respect  to  the 
bill  or  note  in  question.  And  in  one  case,  on  the  trial  of  an  indictment  for  uttering  a 
bill  of  exchange,  with  a  forged  acceptance,  the  court  inclined  that  the  passing  of  a  sim- 
ilar bill,  even  af^er  the  bill  in  question  was  passed,  was  admissible  in  evidence  to  show 
knowledge  in  respect  to  the  first.  (Rex  v.  Smith,  4  Carr.  &  Payne,  411.)  But  in 
such  case  it  should  appear  that  the  latter  act  is  in  some  way  connected  witli  the  former ; 
at  least,  the  bill  must  be  precisely  similar ;  so  that  it  may  be  inferred  that  tlie  latter 


Sect.  S.]  Evidence  Confined  to  Points  in  Issue.  465 

was  concocted  at  tbe  same  time  and  for  the  same  fraudulent  purpose.    (Rex  ▼.  Tav- 
crner,  Carr.  Supp.  p.  195,  cited  also  in  note  (a)  to  Rex  v.  Smith.) 

The  cases  are  not  so  confident  that  bills  of  a  diiTerent  kind  being  passed  by  the  pris- 
oner, are  admissible.  Bay  ley  on  Bills,  (Boston  ed.  1826,  p.  397,)  sets  it  down  as 
questionable,  though  Le  Blanc,  J.  in  Rex  v.  Millard,  id.  396,  note  (54,)  tliought  they 
were ;  and  the  State  v.  Twitty,  2  Hawks,  248,  stated  post,  note  349,  holds  this  as  to 
the  possession  of  other  notes ;  (and  see  Quin's  case,  post,  note  350.)  Several  other 
American  cases  appear  to  make  no  distinction ;  but  let  in  evidence  of  other  utterings 
without  regard  to  the  similarity  or  dissimilarity.  (The  State  v.  Van  Houten,  2  Pen- 
ning. Rep.  672,  and  the  note  at  674.  Smith's  case,  before  Riker,  recorder,  1  C.  H, 
Rec.  49.)  But  see  per  Peters,  J.  in  Stalker  v.  The  State  of  Connecticut,  9  Conn. 
Rep.  343,  who  cites  3  Stark.  Ev.  379,  per  Bayley,  J.  who  said  that  on  an  indictment 
for  forging  and  uttering  a  bill  of  exchange,  evidence  of  a  forged  bank  note  in  the  pock- 
et of  the  prisoner  was  not  admissible.  On  trial  for  uttering  a  forged  check  on  one 
bank,  tlic  uttering  another  forged  check  on  another  bank  was  received  in  evidence 
against  the  prisoner.  (Coffey's  case,  before  Golden,  mayor,  4  C.  H.  Rec.  52,  3,  4;) 
Judicial  Repos.  293,  S.  C.)  The  point  was  said  by  the  mayor  to  be  new,  and  the 
sentence  suspended  till  the  opinion  of  the  supreme  court  should  be  taken.  In  tlie  Ju- 
dicial Repos.  it  is  said,  on  arresting  the  prisoner,  several  spurious  checks  were  found 
upon  him,  which  it  was  offered  to  produce ;  and  to  show  that  he  had  passed  several 
spurious  checks  dissimilar  in  amount  ta  the  check  in  question ;  all  of  which  was  re- 
ceived in  evidence.  And  see  Lagrille's  case,  before  Riker,  recorder,  June,  1823,  (I 
Wheel.  Cr.  Cas.  415, 16,)  where  a  similar  point  was  reserved  in  respect  to  the  prison- 
er having  passed  bills  unlike  the  one  in  question. 

On  the  whole,  the  decided  balance  of  authority  would  seem  to  be  in  favor  of  receiv- 
ing the  evidence,  whetlier  the  other  bills,  &c.  be  ejusdem  generis  or  not. 

To  warrant  proof  of  passing  other  false  bills,  &c.  they  must  be  produced,  or  their 
non-production  accounted  for  in  the  usual  way,  and  the  usual  steps  taken  to  let  in  sec- 
ondary evidence,  (Helm's  case,  before  Riker,  recorder,  1  C.  H.  Rec.  46,  7,)  as  by 
giving  notice  to  the  prisoner  to  produce  them,  and  shewing  that  they  were  in  his  poe- 
oession  and  he  neglecting  to  produce  them,  or  that  they  were  destroyed  by  him.  (La- 
grille's  case,  before  Riker,  recorder,  June,  1823,  1  Wheel.  Cr.  Cas.  412, 14, 15,  16. 
Rex  V.  Millard,  Bayley  on  Bills,  Boston  ed.  1826,  p.  396,  note  (54).) 

And  semb.  the  passing  of  the  particular  bill  must  be  first  shown.  (See  Jones'  case, 
post,  note  349.) 

Vaughan,  B.  refused  to  allow  proof  of  uttering  another  note  of  the  same  description 
with  that  in  question,  because  an  indictment  was  pending  for  the  other  act  of  uttering. 
(Rex  V.  Smith,  2  Carr.  &  Payne,  633,  and  see  ante,  note  347.) 

But  on  a  second  trial  for  passing  spurious  bills,  the  passing  others  for  which  the 
prisoner  was  formerly  tried  and  acquitted,  may  be  received  in  evidence  to  show  his 
knowledge,  in  connection  with  his  conduct  and  the  circumstances  leading  to  and  at- 
tending the  former  trial ;  though,  in  consequence  of  the  acquittal,  such  circumstances 
come  with  diminished  force.  (Tinger's  cases,  5  C.  H.  Rec.  74,  N.  T.  Gen.  Seas.  May 
1, 1820,  before  Colden,  mayor.  Bartow's  cases,  3  id.  143,  before  tbe  same  judge,  Sept 
1818.  Smith  and  Dougherty's  cases,  4  id.  16€,  before  the  same  Judge,  N.  Y.  Gen. 
Sess.  Dsc.  1819.) 
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NOTE  S49— p.  179. 

State  V.  Petty,  1  Harp.  Rep.  59, 61 .  AU  the  cases  concur  that,  on  trial  of  the  charge 
of  passing  counterfeit  bills  or  notes,  tlie  fact  that  the  prisoner  had  other  similar  bilk  or 
notej  in  his  possession,  may  be  received  as  proof  of  knowledge  or  intent 

The  cases  do  not  speak  with  so  much  confident  uniformity ;  though,  on  the  whole, 
they  appear  to  be  decisive,  that  dissimilar  counterfeits  may  be  shown  to  have  been  in 
his  possession.  (See  ante,  note  348.)  Different  acts  and  declarations  of  the  prisoner 
in  relation  to  other  counterfeit  bank  notes,  as  circumstances  to  shew  his  acquaintance 
with  bank  notes  in  general,  and  his  skill  in  ascertaining  whether  they  were  genuine, 
were  offered  against  him  and  received,  though  it  was  objected  that  the  others  were  dia- 
similar ;  and  several  other  distinct  acts,  in  passing  bad  notes,  were  received  in  evi- 
dence ;  and  all  with  a  view  to  infer  the  prisoner's  knowledge.  (The  State  v.  T witty, 
3  Hawks,  348,  358 ;  and  see  Quin's  case,  post,  note  S50.)  A  large  sum  of  counterfeit 
bills  being  found  with  the  prisoner  while  out  of  the  jurisdiction  of  the  court,  this  was 
received  in  evidence  against  him.  (Van  Houton's  case,  before  Radcliffe,  mayor,  %  C. 
H.  Rec.  73.)  In  this  case,  one  bill  was  similar.  The  question  was  not  raised  upon  the 
dissimilarity  of  the  others ;  but  the  objection  was  put  on  the  ground  that  the  bOls  were 
found  in  New- Jersey,  out  of  the  jurisdiction  of  the  New- York  court.  (See  Stalker  v. 
State  of  Connecticut,  ante  348,  per  Peters,  J.  &c.  and  post,  note  350,  S.  C.) 

To  warrant  the  proof  of  the  prisoner's  having  other  bills,  they  must  be  produced, 
or  their  non-production  be  accounted  for  in  tlie  usual  way,  and  the  usual  steps  be  tak- 
en to  let  in  secondary  evidence.    (See  ante,  note  348,  and  the  cases  there  cited.) 

To  let  in  proof  of  the  possession  of  other  spurious  bills  by  tlicprisoner,  as  collateral 
proof,  the  passing  of  the  bill  immediately  in  question  must  be  firet  aliown.  (Jones' 
befi>re  Riker,  recorder,  and  Irving,  first  judge,  6  C.  H.  Rec.  86.) 


NOTE  350— p.  179. 


On  trial  of  an  indictment  for  having  knowingly  passed  a  counterfeit  Spanish  milled 
dollar,  the  prisoner's  admission  that  he  had  made  other  like  dollars  and  passed  them  at 
60  cents,  even  though  connected  with  proof  of  counterfeiting  implements  being  found 
in  his  possession,  appears  once  to  have  been  denied,  because  the  proof  went  to  show  a 
distinct  offence.  (State  v.  Odel,  3  Const  Rep.  758,  9.)  But  in  a  subsequent  case, 
the  finding  of  the  implements  on  the  prisoner,  unaccompanied  with  any  admission  on 
his  part,  was  received  against  him  as  proof  of  the  quo  anmo  ;  and  the  objection  that 
this  went  to  prove  a  distinct  crime  was  overruled.  (State  v.  Antonio,  3  Const  Rep. 
776,  784,  791,  793,  797.)  It  would  seem,  from  a  remark  of  Bay,  J.  at  the  page  last 
cited,  that  the  State  v.  Odel,  supra,  is  misreported.  On  trial  of  an  indictment  for  hav- 
ing in  possession  felse  coin  with  intent  to  pass  it,  evidence  was  received  that  tlie  pris- 
oner had  in  possession  at  the  same  time  counterfeit  bills.  (Quin's  case,  before  Riker, 
recorder,  6  C.  H.  Rec  63, 4.)  But  not  that  he  had  an  engraved  print,  neither  signed 
nor  countersigned,  it  not  appearing  that  it  was  a  forgery.  (Stalker  v.  The  State  of 
Connecticut,  9  Conn.  Rep.  841.) 


I 
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NOTE  351— p.  179, 
See  ante,  note  39S,  p.  291,  2. 


NOTE  352— p.  180. 


Such  evidence  Is  equally  applicable  to  indictments  or  actions  for  a  fraud  resulting 
from  a  conspiracy  among  several.  This,  and  the  like,  has  often  been  held  in  private 
suits.  Thus,  in  an  action  for  obtaining  goods  by  giving  a  false  credit  to  A.,  evidence 
that  the  defendant  had  represented  him  as  credit- worthy  to  persons  other  than  the 
plaintiff,  was  received.  (Rumsey  v.  Lovett,  Anth.  N.  P.  Rep.  17.)  And  the  several 
cases  of  Beal  v.  Thatcher,  Gardner  v.  Preston,  and  Allison  v.  Matthieu,  stated  ante, 
note  333,  are  to  the  same  effect.  See  also  per  Woodbury,  J.  in  LovcU  v«  Briggs,  3 
N.  H.  Rep.  223.  The  same  kind  of  testimony  is  uniformly  received  in  our  courts,  on 
trial  of  indictments  for  conspiracy.  The  object  of  it  is  to  shew  the  quo  animo.  (Hitch- 
cock's case,  before  Riker,  recorder,  6  C.  H.  Rec.  43, 4.)  In  a  note  at  p.  4,  the  recojy 
der  stated,  in  passing  sentence,  that  the  question  had  been  submitted  to  and  passed 
upon  by  Spencer,  C.  J.,  afler  examining  the  authorities.  The  same  point  was  resolv- 
ed in  The  People  v.  Bleecker  et  al.,  bef.  Riker,  recorder,  (2  Wheel.  Cr.  Cas.  256,  Nov, 
1823.)  So,  on  trying  whether  a  sale  of  a  w^aggon  by  a  debtor  to  6.,  who  sold  it  to 
C,  the  debtor's  brother-in-law,  who  loaned  it  to  the  debtor,  was  fraudulent  in  respect 
to  a  creditor,  the  latter  was  allowed  to  prove  that  about  the  same  time  the  debtor  sold 
a  farm,  saying  that  C.  would  give  the  deed,  who  did  so  and  received  pay  in  goods, 
which  he  delivered  to  tlie  debtor.    (Benham  v.  Gary,' 11  Wend.  83.) 

Indeed,  where  the  party  acts  alone  in  his  endeavors  to  defraud,  the  same  doctrine  Is 
equally  applicable.  This  was  held  in  replevin  for  a  horse,  which  the  buyer  had  ob- 
tained by  falsely  representing  himself  as  a  man  of  credit.  Similar  representations,  and 
obtaining  goods  from  others  about  the  same  time,  in  the  same  town,  were  received  as 
evidence  of  a  general  plan  to  amass  property  by  fraud.  And  this  was  held  especially 
admissible,  as  it  was  sought  to  connect  him  with  the  defendant  as  fraudulently  claim- 
ing, under  the  buyer,  the  horse  and  other  property  obtained  pursuant  to  a  general 
plan  in  which  both  were  connectedl    (M'Kenncy  v.  Dingley,  4  Green].  172.) 


NOTE  353— p.  180. 
See  ante,  p.  178  of  the  text,  and  note  346. 


NOTE  354— p.  180. 


See  ante,  note  345,  and  The  People  v.  How,  stated  ante,  note  323.    See  also  ante, 
note  399,  p.  307,  8. 
Vol.  !.•  69 


466  Boidenc€  Coffined  to  PohU  in  Issue.  [Ch.  7, 


NOTE  S55— p.  186. 

Judgment  by  defiiult  against  an  executor  or  administrator  inyolFes  an  admiasioD  of 
assets  as  to  the  particular  suit.  (Ruggies  v.  Sherman,  14  John.  Rep.  446.)  In  tres- 
pass q.  c.  f.  it  admits  the  description  of  the  locus  in  quo.  (Freatf  v.  Cruikshanks,  3 
M 'Cord,  84.)  In  an  action  on  a  jailer's  bond  alleging  that  a  prisoner  was  in  his  cus- 
tody, and  charging  a  voluntary  escape,  ^le  default  admits  the  custody.  (Bernard  v. 
The  Commonwealth,  4  Litt.  148,  151.)  In  t^ovenant,  it  admits  all  tlie  plaintiff's  aver- 
ments. (Courcier  v.  Graham,  1  Hamm.  Rep.  347.)  In  debt  on  bond  averring  the  per- 
formance of  a  condition  precedent,  (notice  to  a  surety,)  and  non  payment,  both  are 
admitted ;  semble  otlierwise  as  to  the  breaches,  if  tliey  be  suggested  af\er  judgment 
by  defeult.  (Barwise  v.  Russell,  3  Carr.  &  Payne,  608,  And  sec  Hodgkinson  v, 
Marsden,  3  Campb.  121.)  But  semb.  that  on  a  writ  of  inquiry  of  damages  lor  delay 
of  execution,  and  to  assess  the  amount  of  mesne  profits,  on  affirmance  of  a  judgment 
in  ejectment,  which  writ  is  given  by  1  R.  L.  143,  §  3,  and  1  R.  S.  598,  §  39,  the  de- 
fendant is  concluded  the  same  as  on  a  default  in  an  action  for  a  tort.  (Jackson,  ex 
dem.  Eden  v.  Ratlibone,  3  Cowen's  Rep.  296.) 

In  all  such,  and  the  like  cases,  the  jury,  on  writ  of  inquiry,  are  bound  to  give  some 
damages,  at  least  nominal.  (Jackson,  ex  dem.  ELden  v.  Rathbone,  supra.  Reigne  v. 
Dewees,  2  Bay,  405.  Parsons  v.  Cain,  1  Rep.  Const.  Court,  196.  Rudesill  v.  Leseseoe, 
2  Rep.  Const.  Court,  53.    Bates  v.  Loomis,  5  Wend.  134.) 

But  the  judgment  concludes  none  other  than  the  defaulted  defendants.  It  will  not 
conclude  the  defendant's  surety  for  the  debt  in  question.  (Foxcrofl  v.  Nevens,  4 
Greenl.  72.) 

Nor  does  a  default  admit  any  other  than  material,  substantial,  traversable  aver- 
ments. It  does  not  admit  the  day,  nor  alia  enormia  in  assault  and  battery ;  (Bates  v. 
Loomis,  5  Wend.  134 ;)  nor  any  matter  material,  if  it  be  lefl  in  blank,  as  where  the 
time  happens  to  be  so ;  (Varnon  v.  Moore,  1  Monroe,  213,  14;)  nor  the  amount  of 
the  debt  even  semb.  in  an  action  of  debt  on  simple  contract ;  (Brill  v.  Neele,  1  Chit. 
Rep.  619;  and  note  (b.)  at  p.  620;  per  Mills.  J.  in  Waggener  v.  Bells,  4  Monroe, 
11;)  and  this  is  clearly  so  in  all  actions  sounding  in  damages.  (Per  Mills,  J.  in  Wag- 
gener V.  Bells,  ut  supra.) 


NOTE  356— p.  18G. 


But  a  judgment  in  favor'of  the  plaintiff  on  a  bond  assigning  several  distinct  breach- 
es, on  a  general  demurrer  to  the  whole  declaration  upon  the  bond,  does  not  conclude 
as  to  those  breaches  the  assignment  of  which  is  substantially  defective ;  for  the  cor- 
rect assignment  of  a  single  breach  is  sufficient  to  defeat  the  demurrer.  Thus,  where 
tlie  bond  was  to  perform  the  duty  of  an  office  generally,  upon  which  a  specific  breach 
,  of  duty  must  be  assigned,  and  not  a  general  violation;  but  both  general  and  specific 
breaches  were  assigned,  the  defendant  demurred ;  and  the  court  overruled  the  demur- 
rer;  but  said  the  plain  tiff  should  assess  damages  on  the  specific  assignment  of  breach- 
es only.    (People  v.  Brush,  6  Wend.  454,  458.)'   Yet  a  judgment  against  a  party  on 
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demurrer,  concludes  him  as  to  all  matters  of  substance,  which  are  substantially  well 
pleaded,  all  the  &cts  in  the  pleading  demurred  to,  as  effectually  as  if  they  had  been 
found  against  him  by  verdict    (Carlyle  v.  Long,  5  Litt.  Rep.  167,  168.) 


NOTE  357— p-  187. 


Rucker  v.  Pasgrave,  1  Taunt.  419»  stated  post,  vol.  %  p.  48.  Payment  of  money  into 
court  upon  a  general  indebitatus  assumpsit,  is  no  admission  of  a  contract  beyond  the 
amount  of  the  sum  paid  in.  Thus,  where  it  was  for  goods  sold  to  the  defendant's  wife ; 
the  plaintiff's  particular  amounted  to  £'2S  5b,  6cL  for  various  articles.  The  sum  of 
iSlO  was  paid  into  court.  On  the  trial,  it  appeared  that  the  wife  had  obtained  all  the 
goods  under  such  circumstances  that  the  defendant  was  not  liable  at  all ;  but  the  judge 
at  the  trial  considered  the  payment  of  money  as  the  admission  of  a  general  liability  ; 
and  directed  a  verdict  for  the  whole  amount.  Held,  on  motion  for  a  new  trial,  that 
the  verdict  should  have  been  restricted  to  the  XlO.  It  would  be  otherwise  in  respect 
to  a  special  contract  (Seaton  v.  Benedict,  5  Bing.  3S  ;  ft  Mo.  &  Payne,  66,  S.  C.) 
The  sum  paid  in  is  to  be  deemed  stricken  out  of  the  declaration ;  and  unless  a  larger 
sum  is  proved  by  the  plaintiff  at  the  trial,  the  verdict  should  be  for  the  defendant. 
{Columbia  Bank  v.  Southerland,  3  Cowen's  Rep.  336.  Boyden  v.  Moore,  5  Mass. 
Rep.  365.)  It  was  said  that  the  plea  of  a  tender,  and  paying  money  into  court,  on  a 
declaration  upon  a  quantum  meriut,  did  not  preclude  tlie  defendant  from  shewing  a 
special  contract  in  respect  to  the  work  declared  for,  so  as  to  reduce  the  damages  to  the 
sum  paid  in.  (Downey,  v.  Young,  1  Dev.  432,  3.)  And  in  an  action  on  a  promissory 
note,  it  was  held  that  the  defendant  might  pay  into  court  the  balance  due,  deducting  a 
certain  amount  for  a  partial  failure  of  consideration  ;  and  tliat  at  the  trial,  if  the  pro- 
posed deduction  were  allowed,  so  that  a  balance  due  to  the  plaintiff  should  not  appear 
to  be  more  than  the  sum  paid  in,  the  defendant  should  have  a  verdict  (Shiel  v.  Ran- 
dolph, 4  M'Cord,  146.) 

In  an  action  by  the  payee  against  the  acceptor  of  a  bill  drawn  by  a  tliird  person, 
with  the  general  counts,  including  an  account  stated,  the  defendant  paid  into  court 
iS  10  on  the  general  counts.  No  more  than  iSlO  was  due  on  the  bill,  and  there  was 
no  other  debt  appearing  between  the  parties.  Held,  tlint  the  ^10  should  be  applied 
to  the  bill ;  for,  said  Lord  Tenterden,  C.  J.,  the  pkiintiff  alleges  a  reckoning ;  the  de- 
fendant admits  that  by  the  payment ;  and  we  may  intend  they  reckoned  on  the  bilL 
(f^rly  v.  Bowman,  1  Barnw.  &  Adolph.  889.)  And  the  following  case,  it  will  be  per- 
ceived, may  be  sustained  on  the  same  ground.  The  plaintiffs  declared  in  counts  for 
work  done,  and  on  an  account  stated.  The  defendant  paid  into  court  iS420  Us,  Id,, 
expressly  upon  the  latter  count ;  vpon  an  account  stated.  On  the  trial,  the  plaintiffs 
gave  no  evidence  of  an  account  stated ;  but  only  of  work  and  labor  to  about  iBll5. 
Held,  that  notwithstanding  the  form  of  the  payment,  yet  the  defendant  might  apply  it 
to  the  only  debt  proved  on  the  trial.  And  the  plaintiff  was  nonsuited,  which  nonsuit 
was  sustained,  on  tlie  motion  for  a  new  trial.  (Churchill  v.  Day,  3  Mann.  &  Ryl.  71.) 
The  learned  reporters  make  the  following  commentary  on  this  case :  "  The  payment 
of  money  into  court  admits  every  fact  the  proof  of  which  would  have  been  necessary 
to  entitle  the  plaintiff  to  a  verdict  fi>r  the  sum  paid  in ;  and,  therefore,  even  upon  thk 
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record,  the  defendant  must  be  taken  to  hs^ve  admitted  an  accounting  which  left  him 
liable  to  tlie  payment  of  iS420  2<.  Id.  But  the  payment  must  not  be  considered  as  the 
admission  of  an  account  in  which  that  particular  balance  was  found ;  for  if  the  plaintiff 
were  to  prove  an  account  actually  stated,  or  an  acknowledgment,  which  is  tantamount 
to  an  account  stated,  for  a  larger  sum,  it  would  be  competent  to  the  defendant  to  re- 
duce that  large  demand  so  as  to  meet  the  sum  paid  into  court,  by  evidence  of  pa3rment, 
satisfaction  or  release,  &c.  of  the  difference.  Where  money  is  paid  into  court  upon  a 
count  on  a  special  contract,  or  generally,  upon  a  declaration  containing  a  count  upon 
a  special  contract,  the  principle  is  the  same,  though  the  effect  is  rather  different.  If  I 
declare  upon  a  bill  of  exchange  for  iElOO,  and  the  defendant  brings  into  court  only 
£60,  he  not  only  admits  his  liability  to  pay  iS60  on  account  of  lliat  bill,  but  he  also  ad- 
mits that  he  is  prima  facie  liable  to  pay  the  other  iS40 ;  because,  under  the  general  issue 
alone,  I  could  not  have  obtained  a  verdict  ibr  tlie  £Q0  without  giving  evidence  which 
would  have  shewn  me  entitled,  prima  facie,  to  the  whole  £100.  But  it  is  competent 
to  tlic  defendant  to  rebut  this  prima  facie  liability  by  any  evidence  which  does  not  go 
to«hew  that  at  the  time  of  the  payment  of  the  money  into  court,  he  did  not  owe  £60, 
or  ai  least  some  sum  of  money,  tipon  the  biU,  Thus  he  may  shew  that,  to  the  extent 
of  iS40,  or  to  any  extent  less  than  the  v.  hole  amount  of  the  bill,  I  held  it  as  a  trustee,  or 
that  the  consideration  was  partially  void ;  or  he  may  protect  himself  by  matter  ex  post 
facto,  as  payment,  satisfaction,  release,  &c  And  sec  Godsali  v.  Boldero,  9  East,  1% 
79.    Bell  V.  Ansley,  16  East,  146.     Blackburn  v.  Scholes,  2  Camp.  34 1." 

In  Massachusetts,  the  effect  of  a  general  payment  of  money  into  court  is  much  more 
rigorous  ilian  in  England,  where,  as  we  have  seen  by  the  text,  and  by  the  above  case 
of  Seaton  v.  Benedict,  this  act  of  payment  does  not  preclude  the  defendant  from  ob- 
jecting to  tlie  whole  of  the  plaintiff's  cause  of  action  beyond  the  amount  paid  in.    In 
Massachusetts  the  payment  seems  to  entitle  the  plaintiff  not  only  to  recover  for  a  de- 
mand which  otherwise  could  not  have  come  in  under  his  declaration,  but  for  tlie  whole 
amount  of  such  demand.    Thus,  in  assumpsit,  the  declaration  contained  one  count  on 
a  note,  one  for  goods  sold  and  delivered,  and  one  for  money  had  and  received.    Money 
was  paid  into  court,  "  on  account  and  satisfaction  of  the  plaintiff's  damages  in  the 
suit."    The  count  for  goods  sold  was  sought  to  be  supported  by  proof  that  the  defend- 
ant had  trespassed  by  cutting  and  carrying  away  the  plaintiff's  timber.    It  was  made 
a  question  whether  the  action  thus  lay  for  a  tort.    The  court  held  that,  to  be  sure,  the 
action  would  not  lie  in  this  form ;  but  the  defendant  was  concluded  by  the  form  of  his 
payment  into  court  from  raising  the  question.    He  had  admitted  the  contract  set  forth 
in  all  the  counts.    If  he  had  intended  not  to  do  so,  he  should  have  paid  in  on  a  partic- 
ular count.    But  the  court  finally  relieved  him  from  the  inadvertence  by  amending  the 
rule.    (Jones  v.  Hoar,  5  Pick.  285.)    The  English  courts  would  have  applied  the 
money  to  meet  the  demands  appearing  to  be  legally  due,  which  were,  in  this  case,  the 
note  and  nominal  damages  under  the  other  counts ;  and  if,  in  this  view,  no  more  should 
appear  to  be  due  than  the  sum  paid  in,  the  verdict  would  have  been  for  the  defendant 
So  where,  to  a  declaration  containing  one  count  on  an  account  stated,  and  another  on 
a  quantum  meruit  for  services,  the  defendants  pleaded  a  tender  of  $300,  «nd  paid  that 
sum  into  court ;  and  as  to  the  residue,  pleaded  non  assumpserunt ;  at  the  trial  they 
would  have  shown  that  the  plaintiff  was  bound  by  an  award  of  $300  to  him  for  his  ser- 
vices in  question.    This  being  overruled,  and  a  verdict  on  the  quantum  meruit  being 
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for  $400 ;  on  motion  for  a  new  trial,  it  was  held  tliat  the. defendants  were  precluded  by 
the  plea  and  payment ;  and  that  the  plaintiff  might  recover  the  real  value  of  his  ser- 
vices, notwithstanding  that,  had  the  payment  been  special,  he  would  have  been  tied 
down  by  the  award.    (Huntington  v.  Tlie  Am.  Bank,  6  Pick.  340.) 

It  was  held  at  nisi  prius,  that  aAer  a  payment  of  money  into  court  on  a  single  count 
for  work  and  labor,  yet  the  defendant  might  shew  infancy ;  a  defence  to  the  whole 
action;  and  thus  cut  the  demand  down  to  tlie  amount  paid  in.  (Cor.  BuUer,  J. 
Hitchcock  v.  Tyson,  2  Esp.  Rep.  481,  note.) 

Taking  out  a  summons  to  be  permitted  to  pay  a  certain  sum,  e.  g.  £42  15«.  into 
court,  would  seem  to  be  a  conclusive  admission  that  so  much  is  due ;  and  to  supersede 
the  necessity  of  proof  to  that  extent;  though  no  judge's  order  be  made  upon  the  sum- 
mons, and  no  money  be  paid  into  court.    (Williamson  v.  Henley,  6  Bing.  399.) 


NOTE  358— p.  188. 


Johntton  v.  The  Columbian  Insurance  Company,  7  John.  Rep.  315.  Where  the 
defendant  pays  the  premium  into  court,  and  the  plaintiff  lakes  it  out,  under  an  agree- 
ment that  this  shall  be  without  prejudice,  he  may  still  claim  on  the  trial  as  for  a  total 
loss.    (Sleijht  V.  Rhinelander,  1  John.  Rep.  192,  8,  4,  and  202.) 


NOTE  359— p.  190. 
1  Cowen's  Rep.  574,  note.    Graham's  Pr.  437, 8. 


NOTE  360— p.  190. 


But  a  judge's  order  is  not  sufEcient  ailer  issue  joined.  The  amendment  can  then 
be  made  on  application  to  the  court  only.  (Fuller  v.  Roosevelt,  4  Cowen's  Rep,  144. 
Graham's  Pr.  437.)  These  amendments  are  allowed,  on  a  proper  case,  at  any  stage 
of  the  cause  before  the  final  trial,  on  terms.   (Spawn  v.  Veeder,  4  Cowen's  Rep.  503.) 


NOTE  361— p.  191. 


The  N.  Y.  C.  P.  have  departed  from  the  case  cited  in  the  text,  on  good  authority, 
but  without  citing  any.  (Brlttingham  v.  Stevens,  1  Hall's  Rep.  N.  Y.  C.  P.  379.) 
The  court  say  a  party  furnishing  a  bill  of  particulars  is  never  held  to  furnish  evidence 
against  himselil  In  practice,  it  is  considered  a  pait  of  the  pleadings,  (id.  381.)  The 
contrary  was  expressly  held  in  Rymer  v.  Cook,  1  JMood.  &  Malk.  86,  87,  note  (a.) 
hy  Hullock,  B.  and  Bailey,  J.,  A.  D.  1827,  though  they  were  reminded  by  Starkie  of 
Brown  v.  Watts,  (1  Taunton,  353,)  which  he  said  tended  to  show  that  the  particular 
was  to  be  takto  as  a  part  of  the  pleadings,  and  therefore  not  evidence.    The  dedsion 
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in  Rymer  v.  Cook  was  at  nisi  prius.  The  previous  cases  of  Miller  v.  Johnson,  S 
Esp.  Rep.  603,  A.  D.  1797,  and  Harrington  v.  Macmorris,  6  Taunt  938,  A.  D. 
1813,  were  entirely  overlooked,  where,  (and  in  tlie  latter  case  on  full  consideration,) 
the  court  held  that  a  particular  under  a  notice  of  set  off  was  a  part  of  the  notice ;  and 
both  beiog  in  the  nature  of  a  plea,  neither  was  evidence.  (See  ante,  note  331.)  This 
notion  is  so  well  settled  in  New- York,  that  the  C.  P.  did  not  think  it  worth  while  to 
cite  authorities.    (Fleurot  v.  Durand,  and  Uyckman  v.  Haight,  post,  note  363.) 


NOTE  36-2r-.p.  191. 


The  defendant  may  call  for  this  bill  whenever  the  particulars  of  deraand  are  not 
closed  in  the  declaration ;  (Mercer  v.  Say  re,  3  John.  Rep.  348 ;)  and  it  may  be  de- 
manded lin  real  actions  as  well  as  in  ejectment ;  (Viscl)er  v.  Conant,  4  Cowen's  Rep. 
396;  3  R.  S.  N.  Y.  341,  §  16 ;)  in  actions  ex  delicto,  as  well  as  in  actions  ex  con- 
tractu.   Accordingly,  it  was  allowed  in  trover ;  (Humphry  v.  Cottelyou,  4  Cowen's 
Rep.  54 ;)  and  under  a  general  notice  of  set  off.    (Mercer  v.  Sayre,  supra.)    For 
other  cases,  see  1  Cowen's  Rep.  572,  note  (a),  and  Graham's  Pr.  434.    On  an  affida- 
vit that  the  plaintiff  was  a  seaman,  who  had  served  on  board  tlie  defendant's  ship ; 
that  the  defendant  had  paid  sufficient  money  into  court  to  meet  the  plaintiff's  claim 
for  services  over  and  above  what  had  been  before  paid ;  that  the  plaintiff  had  since  en- 
tered successively  on  board  several  ships ;  and  on  one  under  a  feigned  name ;  and  that 
the  person  who  delivered  the  issue  said  he  did  not  know  where  the  plaintiff  lived,  but 
that  he  was  in  London ;  a  rule  was  made  that  the  plaintiff's  attorney  furnish  a  note  in 
writing  to  the  deiendant,  acquainting  him  who  the  plaintiff  was,  of  what  profession, 
trade  or  business,  and  where  he  dwelt ;  and  that  the  defendant,  his  attorney  or  agent, 
should  have  a  view  of  the  plaintiff,  on  giving  notice  for  that  purpose.    (Collinson  v. 
Gill,  4  Dougl.  306.)   In  assault  and  battery  brought  against  several  individuals,  for  their 
conduct  at  a  large  public  meeting,  by  a  stranger,  whose  name  and  residence  the  plain- 
tiff's attorney  had  refused  to  disclose,  the  defendant  having  pleaded  a  justification,  the 
court  made  an  order  that  ^e  plaintiff's  attorney  disclose  the  place  of  residence  and 
occupation  of  the  plaintiff  to  the  defendants,  and  that  in  the  mean  time  proceedings 
be  stayed.     (Johnson  v^  Birley,  5  Barn.  &  Aid.  541 ;  1  Dowl.  &  Ryl.  174,  S.  C.)   In 
a  joint  action  for  a  libel  by  several,  a  rule  was  made  against  the  attorney  of  one  of 
them,  tliat  he  should  give  an  account  in  writing  of  the  places  of  residence  and  occu- 
pations of  the  others,  and  tliat  in  the  mean  time  proceedings  be  stayed.    The  naotion 
was  granted,  on  an  affidavit  that  the  defendants  had  made  unsuccessful  inquiries,  and 
were  ignorant  of  the  plaintiff ;  and  that  the  attorney  had  refused  all  information. 
(Worton  V.  Smith,  6  Moore,  110.)    And  where  the  defendant  had  pleaded  in  abate- 
ment the  nonjoinder  of  several  persons,  to  whom  the  plaintiffs  were  strangers;  and,  on 
inquiry  at  certain  places  and  of  the  defendant's  attorney,  information  of  the  persons, 
whose  names  were  mentioned  in  the  plea,  could  not  be  obtained ;  and  it  being  import- 
ant that  the  plaintifis  should  learn  the  truth,  so  as  to  know  whether  it  were  best  to  dis- 
continue their  action,  an  order  was  made  that  the  defendant's  attorney  forthwith  de- 
liver a  particular  of  their  places  of  residence  and  additions,  or,  that  in  default  thereof, 
the  plea  be  set  aside.    (Taylor  v«  Harris,  4  Bam.  &  Aid.  93.)    A  simikr  proceeding 
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was  warmly  resisted,  but  finally  granted  by  the  court  of  exchequer.  (Newton  v.  Ver- 
beke,  1  Younge  &  Jerv.  257.)  In  this  case,  an  order  was  made  by  a  judge,  (Hul- 
lock,  B.)  in  the  same  manner  as  the  usual  order  for  a  particular ;  and  though  tlie  de- 
fendants made  an  afiidavit  that  xhey  were  not  able  to  g  ve  satisfactory  informatioti,  he 
adjudged  it  to  be  evasive,  and  ordered  the  plea  to  be  quashed.  On  a  motion  to  set 
aside  this  order,  the  court  sustained  it,  placing  it  on  the  ground  of  incidental  power,  in 
all  cases  to  compel  the  party  by  a  particular  to  give  such  necessary  information  as  the 
generality  of  his  pleading  fails  to  furnish  in  any  respect.  See  also  Tomlin  v.  Brookes^ 
1  Wiis.  246,  cited  by  Savage,  C.  J.  11  Wend.  166. 


NOTE  363^p.  191. 


Where  the  declaration  is  on  a  bill  of  exchange,  promissory  note  or  other  special 
contract,  and  also  includes  the  common  counts,  and  a  judge's  general  order  is  obtained 
for  a  bill  of  particulars,  the  plaintiff,  tho  igh  he  omit  to  mention  the  bill  of  exchange, 
DOte,  &c.  in  the  particular,  may  yet  recover  upon  it.  (Cooper  v.  Amos,  2  Carr.  &. 
Payne,  124.  The  People,  ex  reL  Waring,  v.  Monroe  C.  P.,  4  Wend.  200.)  And 
where  there  was  an  order  to  deliver  a  particular  of  set  off  within  one  fortnight;  other- 
wise tlie  set  off  to  be  excluded ;  and  the  particular  was  -  not  delivered  till  after  that 
time ;  yet  it  appearing  that  after  tlie  particular  was  delivered,  an  order,  by  consent, 
was  made  to  amend  the  declaration,  this  was  held  a  waiver  of  the  irregularity  as  to 
time  in  delivering  the  bill;  and  the  evidence  was  admitted.  (Wallis  v. 'Anderson,  1 
Mood.  &  Malk.  291.) 

The  plaintifi''s  bill  of  particulars  is  considered  as  a  part  or  amplification  of  the  decla- 
ration; (Fleurot  v.  Durand,  14  John.  Rep.  329;  Brittingham'v.  Stevens,  1  Hall's 
Rep.  N.  Y.  C.  P.  379 ;)  so  that  if  not  delivered  pursuant  to  an  order,  a  motion  for 
non  pros  will  lie.  (Fleurot  v.  Durand,  14  John.  Rep,  329.)  So,  as  we  have'seen, 
(ante,  note,  361,)  when  it  comes  from  the  defendant,  it  is  held  a  part  of  his  notice  of 
set  off;  and  unless  delivered  witlun  a  certain  time  specified,  the  notice  itself  is  shut  out 
by  the  order.  (Post,  notes  365,  366.)  Viewed  in  this  light,  it  need  not  state  the  credit 
side  of  the  account;  because  pleadings  do  not  state  matters  of  defence  or  answer  to 
tliemselves ;  and  anotlier  reason  is  that  the  opposite  party  must  know  what  sums  he 
has  paid  as  well  as  the  party  giving  the  bill.  (Ryckman  v.  Haight,  15  John.  Rep.  222. 
Whaley  v.  Banks  and  Pemberton  v.  Bellington,  Mann.  Dig.  Practice,  B.  (b),  S.  P. 
But  see  Mitchell  v.  Wright,  1  Esp.  Rep,  280,  and  Adlington  v.  Appleton.  2  Campb. 
410,  e  contra.)  Nor  is  it  necessary  to  state  in  the  bill  any  matter  of  mere  defence,  an- 
swer or  rebuttal  to  the  claim  of  the  other  party.  E.  g.  money  paid  on  an  order  drawn 
by  the  defendant,  is  admissible,  in  answer  to  the  defendant's  demand,  though  the  plain- 
tiff's particular  do  not  mention  it  (Brown  v.  Denison,  2  Wend.  593.)  In  this  case,  the 
plaintiff,  it  is  true,  charged  the  money,  in  the  form  of  an  account;  and  as  such  the  referees 
rejected  it,  because  not  in  the  particular ;  but  Savage,  C.  J.,  said  "  The  account  offered 
was  not  for  the  purpose  of  making  out  the  plaintiff's  case  in  the  first  instance,  but  to 
rebut  evideace  produced  by  the  defendants."    (id.  595.) 
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A  b31  is  always  "considered  sufficient)  if  it  fairly  afpprise  the  opposite  party  of  the 
nature  of  Ihe  claim,  so  tliat  there  can  be  no  surprise."  (Per  Savage,  C.  J.,  in  Brown 
V.  WiUiams,  4  Wend.  360,  368,  9 ;  and  see  Smith  v.  Hicks,  5  Wend.  48.)  This  m 
the  cardinal  object.  Form  is  altogether  overlooked.  A  voluntary  letter  from  the 
plaintiff's  attorney,  in  answer  to  a  letter  of  the  defendant's  attorney  requesting  a  bill, 
that  "  the  suit  is  on  the  note  declared  upon ;"  (Williams  v.  Allen,  7  Cowen's  Rep.  316 ;) 
or  a  bill  under  an  order,  referring  to  an  account  before  delivered,  (Hatchet  v.  Marshal, 
1  Peak.  N.  P.  Cas.  171 ;  James  v.  Goodrich,  1  Wend.  289,)  is  sufRcient,  Dates  should 
be  given  with  as  much  particularity  as  possible,  with  regard  to  which  the  judge  will  re- 
quire greater  or  less  strictness,  in  his  discretion,  on  summons  for  amending  the  bill. 
(Humphrey  v.  Cottleyou,  4  Cowen,  54 ;  Quin  v.  Astor,  2  Wend.  577 ;  and  see  New- 
ton V.  Vcrbekc,  ante,  note  361.)  Though  in  point  of  variance  on  trial,  much  greater 
differences  than  those  of  mere  days  or  months  have  been'disregarded,  yet  in  this  respect 
the  variance  ought  not  to  be  such  as  to  mislead.  Where  the  plaintiff's  bill  was  ibr 
various  items  of  labor  under  date  of  April  20,  1821,  and  he  offered  proof  of  labor  at 
sundry  times  in  1817-18-19,  the  N.  Y.  C.  P.  held  he  must  be  confined  to  the  2/«ar,aiid 
on  error  tlie  decision  was  holden  right.  (Quin  v.  Astor,  2  Wend.  577.)  The  partic- 
ular should  give  as  much  information  as  a  special  declaration ;  omitting  the  formal  or 
technical  parts.  (The  Court,  per  Parker,  C.  J.,  in  Babcock  v.  Thompson,  3  Pick.  448.) 
Where  the  plaintiff  declared  in  one  count  specially,  inserting  a  general  count  which 
would  also  embrace  the  matter  of  the  first  count ;  and  in  his  particular  referred  to  the 
first  count  as  containing  the  sole  ground  of  the  action ;  though  the  proof  varied  from 
the  first  count ;  yet  held  it  might  be  received  under  the  general  one,  and  that  too  upoB 
this  bill  of  particulars.  So  that  a  special  count  may  be  good  as  a  particular,  though 
bad  as  a  count ;  for  yet  the  defendant  may  not  be  misled.  (Hess  v.  Fox,  10  Wend. 
436.)  This  may  be  made  still  more  plain  by  an  English  case.  Where  the  particular 
specified  a  bill  for  jS60,  bearing  date  on  a  certain  day,  and  the  evidence  was  of  a  bill 
for  £6S,  dated  on  a  different  day  in  the  same  year  and  month,  Abbott,  J.,  held  the 
variance  to  be  immaterial,  as  not  being  calculated  to  mislead.  (Dunn  v.  Thomas, 
Mann.  Dig.  Practice,  B.  (c)  pi.  17,  p.  299  of  the  Am.  ed.)  This  v^ould  have  been 
clearly  a  fatal  variance  in  a  count.  But  where  the  declaration  was  for  money  had  and 
received,  and  the  particular  for  "one  $1000  bank  bill,  bank  not  recoUected,  $1000; 
two  9590  bills  of  Union  Bank,  $1000 ;  two  checks  upon  Boston  banks  amounting  to 
$250 ;  bank  bills  current  in  the  commonwealth  amounting  to  $500 ;"  and  at  the  trial 
the  plaintiff  proceeded  for  money  fraudulently  won  at  gaming  with  cards,  the  judge 
directed  a  nonsuit.  (Babcock  v.  Thompson,  3  Pick.  446.)  The  court  said,  **  Telling 
the  defendant  that  the  action  was  for  bank  bills,  gave  him  no  information  that 
would  aid  him  in  making  his  defence."  (id.  448.)  Yet,  according^  to  the  English 
and  New-York  practice,  a  mere  defect  or  insufficiency  is  lefl  to  the  correction 
of  a  judge's  order,  upon  summons;  and  capnot  be  objected  at  the  trial.  There  the 
objection  usually  sounds  in  a  variance ,  which  misleads.  Accordingly  it  was  held  in  Mary- 
land, that  where  the  plaintiff,  in  his  bill  of  pmrticulars,  alleges  that  money  was  had  and 
received  in  a  particular  manner  or  on  a  particular  ground  or  consideration  j  on  the  trial 
he  cannot  resort,  in  evidence,  to  any  other  manner,  ground  or  consideration.  (De 
Sobry  v.  De  Laistre,  2  Har.  &  John.  191,  291, 2, 3.) 
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Yet,  in  respect  to  variance,  these  bills  are  regarded  with  a  spirit  very  favorable  to 
letting  in  every  claim  under  them,  which  can  be  covered  by  any  possible  construction 
of  their  language.  This  we  have,  in  part,  seen  ab^ady ;  and  it  is  ferther  evinced  by  a 
series  of  cases. 

Thus  in  an  action  by  the  assignees  of  a  bankrupt,  the  declaration  stated  the  cause  of 
action  to  be  money  had  and  received  to  the  use  of  the  bankrupt;  the  particular  of  de- 
mand, incorrectly  described  it,  as  had  and  received  to  the  use  of  the  plaintiffs.  This 
was  held  not  to  be  a  fatal  variance,  it  not  appearing  that  the  defendant  could  be  mis- 
led. (Tucker  et  al.  v.  Barrow,  1  Mood.  &  Malk.  137.)  So  the  omitting  of  a  letter 
used  between  the  christian  and  sir  name  in  the  title  of  the  cause  ;  for  the  law  knows  of 
but  one  name ;  (Rosevelt  v.  Gardinier,  3  Cowen's  Rep.  463 ;)  stating  the  endorsement 
of  a  note  as  in  blank,  which  was  filled  up  on  the  trial ;  (Norris  v.  Badger,  6  Cowen's 
Rep.  449  ;)  one  of  two  joint  debtors  being  sued  alone,  and  he  omitting  to  plead  in 
abatement,  the  bill  being  entitled  and  the  cliargcs  made  as  against  him  ak>ne ;  (Gay  v. 
Caiy,  9  Cowen's  Rep.  44  ;)  where  the  notes  were  described  as  bearing  interest  from 
the  date,  though  they  did  not,  the  bill  giving  a  correct  description  in  otlier  respects  ; 
(McNair  v.  Gilbert,  3  Wend.  344 ;)  where  the  bill  stated  that  the  action  was  for  nK)ney 
received  from  D.,  on  a  note  drawn  by  £.,  for  $300,  dated,  &c.  payable  to  D.,  endorsed 
by  D.,  then  by  the  plaintiff  and  then  by  the  defendant,  on  which  defendant  received 
9300  frwn  D.  and  the  same  sum,  &.c.  from  the  plain lifiT;  and  proof,  that  what  the  de- 
fendant received  of  D.  was  not  cash^  hut  specific  articles  to  an  uncertain  amount,  and 
the  whole  note  was  released  to  D.  by  the  defendant,  who  aflerwards,  as  last  endorsee,  de- 
manded and  received  thesam^  sum  of  the  plaintiff;  for  the  defendant  was  informed  by 
this  bill,  that  the  money  which  the  plaintiff  had  paid  was  sought  to  be  recovered  back ; 
and  though  the  bill  spoke  of  $300  paid  by  D.,  still,  if  the  transaction  amounted  in  law 
to  a  payment,  or  discharge,  or  release  of  that  sum,  there  could  have  been  no  surprize  ; 
(Brown  v.  Williams,  4  Wend.  360,  368, 9 ;)  where  the  bill  stated  the  foundation  of  tiie 
claim  truly,  but  specified  the  amount  (being  money  had  and  received)  at  $605,63, 
whereas  the  proof  was  of  $644,45  ;  (Smith  v.  Hicks,  5  Wend.  Rep.  48 ;)  where  there 
was  a  misdescription  of  the  defendants  as  belonging  to  the  PHot  line,  the  evidence  be- 
ing that  they  belonged  to  a  different  company,  other  matters  appearing  in  the  bill  suf^ 
ficient  to  apprize  the  defendants  of  the  particulars  sought  to  be  recovered,  so  that  they 
could  not  be  misled ;  (Benson  v.  Brown,  10  Wend.  358 ;)  and  where  an  insurance  bro- 
ker's claim  was  for  services,  in  effecting  for  the  defendants  a  policy  of  insurance,  the 
broker  covenanting  to  pay  the  premium ;  the  declaration  being  for  work  and  labor  and 
divers  premiums  ;  and  the  particular  simply  '*  For  insurance."  (Power  v.  Butcher, 
10  Bam.  &  Cress.  339.)  A  particular  foT  money  paid  is  supported  by  proof  of  a  pay- 
ment in  land,  or  other  thing  equivalent  to  money.  (Bonney  v.  Seely,  3  Wend.  481. 
See  Ainslee  v.  Wilson,  7  Cowen's  Rep.  668 ;  and  Randall  v.  Rich,  11  Mass.  Rep. 
498,  S.  P.) 

As  we  before  noticed  incidentally,  a  deficiency  in  the  bill  as  not  giving  adequate  notice, 
must  be  supplied  on  a  judge's  order ;  and  cannot  be  objected  at  tiie  trial.  (James  v. 
Goodrich,  1  Wend.  389.)  It  is  proper  to  add  that  any  ground  of  variance  must  be 
taken,  and  objected  at  the  trial ;  or  it  will  be  considered  as  waived.  (Smith  v.  Hicks, 
1  Wend.  303.) 
Vol.  !.•  60 
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NOTE  364— p.  193. 

But  the  courts  in  New-York  bold,  tJiat  where  the  defendant  himself,  in  opposing  the 
plaintiff" 's  demand,  specified  in  his  bill  of  particulars,  gives  evidence  which  supports 
the  plaintiff' 's  declaration,  though  such  evidence  is  out  of  the  b'dj,  the  plaintiff*  may  re- 
cover upon  it;  as  in  this  case :  the  plaintiff's  declaration  was  upon  a  promissory  note 
against  the  defendant  alone,  with  the  common  counts ;  the  plaintiff*  in  his  bill  claimed 
the  note  alone.  On  the  trial,  tlie  defendant  proved  that  the  note  in  question  was  usu- 
rious, as  being  given  for  anodier  note  and  an  account  due  to  the  plaintiff'  from  the  de- 
fendant and  a  third  person ;  the  note  in  question  including  usunous  interest  on  the 
claims  which  it  was  tlius  given  to  secure.  Held,  that  the  plaintiff*  might  recover  the 
amount  of  the  original  note  and  account,  there  being  no  plea  in  abatement.  ( Williams 
v.  Allen,  7  Cowen's  Rep.  316, 318.)  This  was  held  on  the  authority  of  Huret  v.  VTat- 
kins,  cited  in  the  text. 


NOTE  365— p.  193. 


When  tlie  plaintiff*  is  proceeded  against,  the  first  order  is,  on  a  pro^r  affidavit,  that 
the  particular  be  delivered,  or  cause  shown  at  a  fixed  day  and  place,  proceedings  in  tlie 
mean  time  to  be  stayed.  On  showing  the  service  of  the  order  and  a  non-compliance» 
a  second  order  is  made  that  the  party  deliver  a  particular,  (generally,)  and  that,  in  the 
mean  time,  all  proceedings  stay.  The  proceedings  are  the  same  against  tlie  defend- 
ant, except  that  the  second  order  shuts  out  his  set-off,  &c.  on  non-compliance.  The 
demand  catnnot  be  made  till  tlie  pleading  or  notice  comes  in ;  but  then  may  be  at  any 
time  before  trial.  For  these  and  other  particulars  of  practice  on  this  head,  see  1  Cow- 
en's  Rep.  572,  et  seq.  note  (a);  and  Graham's  Pr.  ch.  4,  p.  434  to  440;  Rowan  v. 
Merritt,  9  Wend.  443;  Fassett  v.  Dorr,  11  id.  177;  and  Smyth  v.  Lehie,  1  Rep. 
Const  Ct.  340. 


NOTE  3GC— p.  193. 


In  Llavelock  v.  Chevely,  cited  in  the  text,  the  cause  stood  in  the  paper  for  trial,  Ju- 
ly 10th,  1817.  Park,  J.  had,  22  days  before,  made  an  order  that  the  defendant  forth- 
with  deliver  a  particular;  but  he  had  not  done  so  till  10  days  afler,  and  12  days  Jbefore 
the  matter  was  moved  at  nisi  prius.  The  object  now  seemed  to  be  the  exclusion  of 
the  set-off*,  by  a  summary  order  of  Gibbs,  C.  J.  who  was  holding  the  court.  The 
claim  was  on  an  attorney's  bill ;  and  it  was  agreed  tliat  it  had  not  been  delivered  in 
time  for  taxation.  The  chief  justice  held  that  by  not  applying  to  a  judge  (to  the  court 
as  the  case  says)  to  have  the  set-off*  excluded,  but  waiting  till  this  time,  (when  the 
cause  stood  for  trial,)  the  right  to  apply  was  waived.  The  C.  J.  said,  "-^  the  demand- 
ing and  granting  of  particulars,  is  almost  a  new  system  within  the  recollection  of  many 
of  usT  They  undoubtedly  facilitate  the  trial  of  a  cause ;  but  they  must  not  be  permit- 
ted to  obstruct  the  justice  of  it.    The  party  who  objects  to  tJie  particulars,  as  insuffi- 
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oient,  must  make  his  complaint  anhe  proper  time.  He  cannot  wait  till  tlie  trial  of  the 
<xiu8e,  and  then  raise  an  objection  which,  if  earlier  made,  might  have  been  disposed  of." 

These  remarks  are  general,  and  import  that  in  any  case,  where  a  party  lies  by,  un- 
der a  defective  bill  of  particulars,  and  allows  his  adversary  to  take  important  steps,  he 
T?ill  not  then  be  permitted  to  call  for  an  order  in  the  matter,  if  that  order  will  operate 
to  the  prejudice  of  his  adversary,  whether  plaintiff  or  defendant.  Such,  too,  appears 
to  be  the  principle  advanced  by  Sutherland,  J.  in  Goodrich  v.  James,  (1  Wend.  289.) 

Where  the  defendant  applies  for  a  bill  after  issue  joined,  there  ia  prima  facie  a  su»- 
picion  that  he  means  delay ;  and  he  should  present  an  excuse  by  affidavit  for  being  so 
late,  especially  where  he  applies  after  the  cause  is  noticed  for  trial.  (Andrews  v.  Cleve- 
land, 3  Wend.  437.)    So,  it  is  presumed,  as  to  an  order  for  amending. 


NOTE  367— p.  193. 


No  proof  of  delivery  is  necessary,  when  the  bill  is  appended  to  the  record  pursuant 
to  a  rule  of  court.     (Macarthy  v.  Smith,  8  Bing.  145.) 


NOTE  368— p.  194. 


See  Bull.  N.  P.  298 ;  Vin.  Abr.  Ev.  (s.  a.) ;  Phelps  v.  Hartwell,  1  Mass.  Rep.  71 ; 
Owings  v.  Patterson,  1  Marsh.  Rep.  (Ken.)  325. 

«  The  principle,"  says  Mr.  Evans,  (2  Ev.  Poth.  143,)  « that  he  who  alleges  himself 
to  be  the  creditor  of  another,  is  obliged  to  prove  the  foct  or  agreement  upon  which  his 
claim  is  founded,  when  it  is  contested  ;  and  that,  on  the  other  hand,  when  tlie  obliga- 
tion is  proved,  the  debtor  who  alleges  that  he  has  discharged  it,  is  obliged  to  prove  the 
payment,  is  clearly  one  of  those  propositions,  in  which  every  system  of  jurisprudence 
must  concur  in  general,  whatever  particular  rules  may  be  adopted,  as  to  the  mode  and 
form  of  the  allegations  by  which  the  necessity  of  such  proof  is  to  be  determined." 

The  question  upon  whom  the  onus  probandi  rests  in  the  first  instance,  is  usually 
determined  by  the  state  of  the  pleadings.  Hence  a  plaint! 0"  must,  in  general,  prove  his 
declaration.  But  if  the  defendant  admits  tlie  facts  alleged  against  him,  and  pleads  and 
relies  on  another  fact  as  a  bar  to  the  action,  tiien  the  onus  probandi,  is  thrown  upon 
him,  and  he  must  prove  this  fact;  (Rt«s  v.  Gould,  5  Greenl.  Rep.  204 ;)  as  where  he 
pleads  to  a  bond  the  want  of  roflsideration ;  (Rudd  v.  Hanna,  3  Monroe,  528,  531 ; 
see  also  M'Niel  et  al.  v.  Coleman,  8  Mart  (Lou.)  Rep.  373,  N.  S. ;)  and  if  the  na- 
ture of  a  plea  in  bar  be  such  as  not  to  deny  the  genuineness  of  a  contract  declared  on, 
as  ibr  instance,  the  plea  of  general  performance,  or  the  plea  of  seisin  at  tlie  time  of 
making  the  covenant  alleged,  or  the  plea  of  payment  or  release,  the  contract  may  be 
read  to  the  jury  without  any  proof  of  execution.  (Ross  v.  Gould,  supra ;  Scott >v. 
Hull,  8  Conn.  Rep.  296 ;  and  see  ante,  note  331,  p.  444.)  The  same  principle  is  ap- 
plicable where  the  contract  is  offered  in  evidence  merely,  and  its  genuiness  is  de- 
nied. When  it  is  admitted  upon  prima  facie  evidence,  the  jury  are  the  proper  and 
constitutional  judges,  whether  the  contract  be  genuine  or  not.  In  the  examination  of 
the  contested  fact,  the  onus  probandi  may,  in  the  course  of  the  trial,  be  thrown  from 
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one  party  to  the  otiier  several  times,  according  as  the  complexion  of  tbe  proof 
may  change.       But  when  it  is  said  that  the  onus  proband!  is  on  the  party  who 
offers  a  paper  as  genuine,  the  plain,  common  sense,  and  legal  meaning  is,  that  it 
has  reference  to  all  the  evidence  in  the  cause,  and  not  merely  that  which  is  ne- 
cessary to  authorize  it  to  be  read  in  the  first  instanbe :  in  other  words,  it  means 
tliat  the  party  affirming  the  paper  to  be  genuine,  must  furnish  so  much  evidence 
as  to  leave  a  balance  of  proof  in  favor  of  the  genuineness  of  the  instrument,  after 
making  all  due  allowance  for  the  proof  adduced  on  the  other  side,  to  produce  a  contrary 
conviction.   (Ross  v.  Grould,  supra.   See  Brooks  et  al.  v.  Barret  et  al.  7  Pick.  94,  99, 
100.)    And  these  general  remarks,  though  applied  to  tlie  case  of  a  paper  ofiered  as  evi- 
dence, will  be  found  equally  pertinent  to  any  other  instance,  where,  on  the  trial  of  a 
cause,  some  given  proposition  is  sought  to  be  established  by  the  one  party  or  tbe 
other,  and  there  is  a  controversy  with  respect  to  it.    '*  Whenever  a  fixed  and  imdispu- 
ted  point  is  established  by  eitlier  party,  it  is  from  that  point  that  the  convict  must  com- 
mence, whether  in  those  cases  where  the  allegations  are  particular,  or  in  those  where 
the  whole  matter  in  dispute  is  open  upon  general  .pleading.    Thus,  if  a  plaintiff  es- 
tablishes a  possession  of  any  article  taken  firom  him  by  the  defendant,  and  the  defend- 
ant asserts  a  right  of  property,  upon  which  tlie  evidence  given  by  the  respective  par- 
ties Hoes  not  lead  to  a  decisive  preponderance ;  the  decision  should  be  in  favor  of  the 
plaintiff,  his  possession  being  an  adequate  title,  until  a  superior  property  is  proved,  by 
a  preponderance  of  evidence  on  the  other  side."    (3  Ev.  Poth.  143, 4 ;  see  ante,  note 
d09.)    So  where  the  plaintiff  shows  title  in  himself,  and  the  defendant  relies  upon  an 
adverse  possession,  either  as  a  bar  to  the  actk)n,  or  as  part  of  his  title,  the  burthen  of 
proving  its  length  lies  upon  him.     (Darden  v.  Allen,  1  Dev.  466.    Hurst's  lease  v. 
McNiel,  1.  Wash.  C.  C.  R.  70,  80.)    «  So  if  an  heir  at  law  claims  as  plaintiff  in  eject- 
ment,  and  his  consanguinity  is  established  or  admitted,  he  will  be  entitled  to  the  advan- 
tage of  equivalent  proofs,  in  afiirmance  or  contradiction  of  an  adverse  wilL"    (9  Ev. 
Potl).  144.)    And  where  the  plaintiff  sold  to  the  defendants  a  cargo,  estimated  at 
37,000  lbs  ;  the  defendants  agreeing  to  have  the  same  weighed  and  rendef  an  account, 
and  if  the  cargo  turned  out  to  be  less,  the  plaintiff  was  to  pay  back  the  deficiency  pro 
rata,  and  if  greater,  they  were  to  pay  for  the  surphis ;  the  defendants  having  so  man- 
aged as  to  leav^  it  uncertain  what  the  quantity  was  ;  held,  that  the  general  estimates 
made  by  the  witnesses  should  be  taken  most  strongly  against  them.    (Jones  v.  Murray, 
8  Monroe,  88,  86.)    In  trespass  for  breaking  a  close  called  Lord's  Leys ;  the  defendant 
pleaded,  right  on  Brockeridge  Common,  and  that  Lord's  Leys  was  part  of  the  common ; 
to  which  the  plaintiff  replied  no  right  on  Lord*6  Leys.   At  the  trial,  the  jrfaintiff  ad- 
mitted that  the  defendant  had  a  right  on  all  Brockerid^  Common,  save  the  portion 
called  Lord's  Leys,  and  the  defendant  admitted  he  had  no  evidence  of  any  exercise  of 
the  right  on  Lord's  Leys.    Upon  these  pleadings  and  admissions,  U  ivas  held,  that  the 
defendant  must  show,  either  that  the  original  grant,  or  the  prescriptive  right  set  up 
in  tbe  plea,  comprehended  the  whole  common  without  exception ;  *'  so  that,  if  the 
original  grant  cannot  be  produced,  and  the  evidence  as  to  the  prescriptive  right  over 
the  part  called  Lord's  Leys  hangs  in  even  scales,  the  ballance  must  be  declared  in 
favor  of  the  plaintiff."     (Maxwell  v.  Martin,  6  Bing.  523.)    "  If  ^e  respondent  in  a 
sessions  appeal,  fixes  an  original  settlement  with  the  appellant,  the  obligation  of  jMtx>f 
is  transferred,  ani  the  establishing  a  preponderance  of  evidence  of  a  subsequent  settie* 


Sect.  4.  ]  Affirma&ve  of  Issue  Proved.  477 

ment  becomes  the  business  of  the  appellant."  (2  Ev.  Poth.  144.)  In  assumpsit  for 
the  support  of  a  pauper,  deriving  his  settlement  from  that  of  his  father  or  mother, 
brought  in  Massachusetts  against  the  town  where  the  mother  had  her  settlement ;  it 
was  held  incumbent  on  the  plaintiff  to  show  that  the  father  had  not  a  settlement  with- 
in the  commonwealth ;  '^  for  though  this  is  a  negative  in  appearance,  yet  it  is  proved 
by  showing  where  he  did  belong."  (Wilmington  v.  Burlington,  4  Pick.  174.  See  post, 
note  374,  p.  196.)  "  And  in  general,  whoever  asserts  a  claim,  or  negatives  a  claim 
which,  without  contradiction,  would  be  sufficiently  established,  must  support  his  posi- 
tion either  by  circumstances  inducing  a  legal  presumption  in  his  favor,  or  by  proofs  in 
opposition  to  what  the  law  presumes  against  him,  or  respecting  which  the  law  is  pas- 
sive in  not  establishing  any  presumption  on  tlie  one  side  or  the  other."  (2  Evans' 
Poth.  144.) 

Numerous  cases  illustrative  of  tliese  observations  have  already  been  noticed  imder 
the  head  of  presumptive  evidence ;  and  as  the  propriety  of  examining  them,  and  otli- 
ers  of  a  kindred  character  occurring  hereafter,  will  be  readily  suggested  to  the  reader, 
we  shall  liere  introduce  but  few  additional  ones.  In  an  action  by  the  endorsee  of  a 
note  against  the  maker,  if  the  defendant  wish  to  avail  himself  of  payments  not  endors- 
ed, the  onus  will  lie  on  him  to  prove  that  the  payments  were  made  before  the  transfer, 
and  that  the  plaintiff  is  not  a  bona  fide  holder,  having  obtained  tlie  note  af\er  it  was 
discredited,  or  the  like.  (Wilbur  v.  Turner,  5  Pick.  626.  Webster  v.  Lee,  5  Mass. 
Rep.  334.  Hemenway  v.  Stone,  7  Mass.  Rep.  58.)  But  if,  in  such  case,  it  be  shewn 
that  the  note  was  fraudulent  in  its  origin,  or  was  fraudulently  put  in  circulation,  the 
burthen  will  then  devolve  on  tlie  plaintiff  to  shew  that  he  came  fairly  by  the  note,  and 
witlK>ut  notice  of  the  fraud.  (Munroe  v.  Cooper  et  al,  5  Pick.  412.  Woodhull  v. 
Holmes,' 10  Johns.  Rep.  231.  Grant  v.  Vaughan,  3  Burr.  Rep.  1516.  Peacock  v. 
Rhodes,  Dougl.  633.    Solomons  v.  Bank  of  England,  13  East,  134.) 

The  endorsement  of  a  note,  by  one  of  several  partners  in  the  partnership  name,  as 
sureties  for  a  third  person,  not  being  binding  upon  the  firm  unless  consented  to  by 
them,  the  burthen  of  proving  such  consent  lies  on  the  creditor  or  holder  of  the  note. 
(New-York  Fire  Ins.  Co.  v.  Bennett  et  al.,  5  Conn.  Rep.  574.)  It  is  a  rule  that 
where  the  interest  of  a  person  rests  upon  an  afBrmative,  it  is  for  him  to  prove  the  affir- 
mative. (Per  Tenterden,  C.  J.,  Allison  v.  Rayner,  1  Mann.  &  Ryl.  241, 244.)  Thus, 
an  attorney  cannot  recover,  from  the  assignee  of  an  insolvent,  the  amount  of  a  bill  of 
costs  incurred  in  proceedings  requiring  the  consent  of  a  jmeeting  of  creditors,  without 
proving  such  consent,  or  that  the  client  was  apprised  tliat  he  was  proceeding  at  his 
own  nsk.  (See  also  Breedlove  v.  Turner,  9  Mart  Lou.  Rep.  353,  380.)  In  an  ac- 
tion for  breach  of  contract  in  not  furnishing  castings  afler  notice  given ;  the  -plaintiff 
showed  that  he  gave  notice,  and  requested  the  castings  should  be  made  on  a  basket  be- 
longing to  the  defendants,  as  he  had  a  right  to  do  by  the  contract ;  held,  that  it  was  fi>r 
the  defendants  to  show  that  the  basket  was  not  a  pattern.  (Perry  v.  Botsford  et  al.,  5 
•Pick.  189.)  The  admissions  of  a  party  against  his  title  are  strong  evidence,  and  the 
onus  lien  upon  him,  if  he  would  avoid  their  effect,  to  show  that  they  were  founded  in 
innocent  mistake.  (Owen  v.  Bartholomew,  9  Pick.  521.)  The  presumption  is  always 
in  favor  of  the  competency  of  a  witness,  and  the  party  who  would  exclude  him  must 
show  tint  he  is  incompetent.  (Per  Bayley,  J.  in  Marsden  v.  Stansfield,  1  Mann.  & 
Ryl.  669,  67-2.)    In  an  action  by  the  assignee  of  an  insolvent  debtor,  in  which  the 
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plaintiff  declares  for  a  cause  of  action  existing  prior  to  the  assignment,  the  plaintiff 
is  bound  to  prove  the  character  in  which  he  sues,  though  nothing  but  the  general 
issue  be  pleaded.  (Best  v.  Strong,  2  Wend-  Rep.  319.  Vide  post,  vol.  2,  p.  319,  320 ; 
and  also  this  case  and  others  upon  the  question,  how  far  the  general  issue  admits 
the  character  in  which  the  plaintiff  sues,  ante,  note  331,  p.  447, 8.)  Where  distinct 
proof  of  the  forgery  of  the  instrument  declared  on  has  been  introduced,  and  the  plain- 
tiff seeks  to  recover,  upon  the  ground  of  a  subsequent  adoption  of  the  instrument, 
the  burthen  of  proving  tliis  fact  lies  on  him.  (Phillips  v.  Ford,  9  Pickering,  39.)  In 
the  case  of  a  capture  of  a  vessel  at  sea,  upon  the  question  of  prize  or  no  prize,' Ihe 
onus  lies,  in  the  first  instance,  upon  the  captors.  (Miller  et  al.  v.  The  Resolution,  2 
Dall.  22.)  And  where  the  ship  and  cargo  were  found  in  the  possession  of  the  enemy's 
hands,  by  capture  from  the  subjects  of  a  neutral  nation,  it  was  held  that  the  possession 
by  the  enemy  was  accounted  for,  and  that  the  presumption  thence  arising  of  enemy's 
property  was  rebutted,  (id.)  Where  goods  are  seized,  and  claimed  as  forfeited,  as 
part  of  the  cargo,  the  onus  is  on  the  government  to  prove  that  such  goods  were  part  of 
the  cargo  on  board  at  the  time  of  the  offence.  (United  States  v.  An  Open  Boat,  5 
Mason's  Rep.  232.)  Where  the  defendant,  an  attorney,  was  sued  for  negligence  in 
allowing  judgment  to  go  by  default,  in  an  action  which  the  pkiintiff  had  retained  him 
to  defend ;  the  negligence  being  proved,  held,  that  the  onus  was  upon  the  attorney  to 
defend  himself,  by  showing,  if  he  could,  that  the  plaintiff  had  no  defence  in  that  ac- 
tion ;  and  not  for  the  plaintiff  to  begin,  by  showing  that  he  had  a  good  defence,  and  so 
had  been  damnified.  (Godefroy  v.  Jay,  7  Bing.  413 ;  5  Moore  &  Payne,  284,  S.  C.) 
In  an  action  by  a  passenger  in  a  stage  coach  against  the  proprietors,  for  an  injuiy,  oc- 
casioned by  the  insufficiency  of  the  coach,  the  plaintiff  proved  that  while  the  coach 
was  driven  at  a  moderate  rate,  upon  a  good  road,  one  of  the  wheels  came  off,  &c. ; 
held,  that  negligence  is  implied  from  these  circumstances,  and  the  burthen  of  proof  is 
upon  the  defendants,  to  rebut  this  legal  inference ;  (Ware  v.  Gay  et  al.,  11  Pick.  106 ; 
See  Story  on  Bailment,  378,  9.)  Though  a  deed  may  be  read  in  evidence  to  the  jury, 
afler  preliminary  proof  by  the  subscribing  witnesses,  yet,  if  the  genuineness  of  the  in- 
•Btrument  is  controverted,  the  onus  is  still  on  the  party  introducing  it,  to  satisfy  the  jury 
beyond  a  reasonable  doubt  that  it  is  genuine.  (Ross  v.  Gould,  5  Greenl.  204.)  Where 
the  action  was  on  a  single  bill,  by  which  the  money  therein  mentioned  was  to  become 
due,  if  the  obligor  could  not  make  it  appear  "  that  no  otlier  person  committed  the  tres- 
pass;" held,  that  as  consideration  was  presumed,  the  onus^of  proving  that  some  other 
person  did  commit  the  trespass,  lay  on  the  defendant,  if  he  wished  to  avail  himself  of 
that  fact.     (Hays  v.  Lusk,  2  Rawle,  24.) 


NOTE  369— p.  194. 


'  The  Igiw  not  merely  requires  proof  from  the  party  holding  the  affirmative,  because  it 
is  impossible  to  prove  the  negative ;  but  because  the  negative  does  not  admit  of  the  di- 
rect and  simple  proof,  of  which  the  affirmative  is  capable.  (Dranguet  et  al.  v.  Prud- 
homme,  3  Miller's  Lou.  Rep.  83, 86.  See  post,  note  383,  and  cases  there  cited.)  Where, 
in  Louisiana,  a  married  woman  sues  to  rescind  her  contract,  on  the  ground  that  she 
was  not  legally  authorized  by  the  parish  judge,  or  her  husband,  to  make  it,  the  onus  is 
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thrown  on  the  party  claiming  the  benefit  o^  the  contract.  (Dranguet  et  al.  v.  Prud- 
homme,  3  Miller's  Lou.  Rep.  74,  83.)  And  if  a  person  enter  into  a  contract  to  pay  a 
sum  of  money,  with  a  condition  that  the  contract  is  to  be  void  on  the  happening  of  a 
particular  event ;  in  an  action  for  the  money,  the  onus  of  proving  that  such  event  has 
happened,  is  on  ilie  defendant,  if  he  would  avoid  the  payment.  (Gray  v.  Gardner  et 
al.,  17  Mass.  Rep.  188;  and  see  Perry  v.  Botsford,  Godfroy  v.  Jay,  Wilbur  v.  Tur- 
ner, Webster  v.  Lee,  Hemenway  v.  Stone,  Hays  v.  Lusk,  cited  in  the  next  preceding 
note.) 

Where  the  plaintiff  in  ejectment  shows  the  original  grantee  to  be  within  the  excep- 
tion to  the  statute  of  limitations,  proof  that  others  deriving  title  from  such  grantee,  are 
not  within  tlie  exception,  is  unnecessary  on  his  side.  If  relied  upon  to  defeat  a  recov- 
ery, the  proof  must  come  from  the  defendant.  (Doe,  ex  dem.  Thompson,  v.  Gibson, 
9  Ham.  Rep.  339.) 


NOTE  370— p.  195. 


Rees  V.  Smith,  cited  in  the  text,  was  followed  by  Lacon  v.  Higgins,  (3  Stark.  Rep, 
178,)  to  the  same  practice,  where  tlie  defendant  had  pleaded  coverture,  without  the 
general  issue,  in  assumpsit  for  goods  sold ;  but  in  a  previous  action  for  a  similar  cause, 
on  a  plea  of  non-joinder  of  one  Cohen,  and  issue,  the  plaintiff  being  allowed,  according 
to  the  then  practice,  to  begin,  and  it  being  insisted  that  he  should  give  all  his  testimo- 
ny in  respect  to  the  non-joinder,  thus  replying  by  anticipation  as  in  the  other  cases ; 
Abbott,  C.  J.  said,  "  The  plaintiff  docs  not  know  who  Cohen  is,  except  from  the  plea* 
He  cannot  meet  the  case  till  he  is  acquainted  with  it."  The  answer,  we  apprehend, 
would  apply  generally  where  the  plaintiff  begins  with  the  burthen  of  shewing  his 
wrong,  his  damages,  or  either ;  and  such,  we  venture  to  say,  has  been  generally  deem- 
ed a  sufficient  answer  in  this  country,  beside  the  intrinsic  difHculty  of  meeting  an  afHr- 
raative  plea  by  negative  testimony,  before  any  evidence  has  been  presented  in  support 
of  that  plea.  It  is  farther  evident,  that  the  course  laid  down  in  the  text  would,  in  most 
instances,  leave  a  great  part  of  the  plaintiff's  evidence,  thus  given  in  advance,  unin- 
telli^ble.  Beside,  it  seems  to  vis  that  Rces  v.  Smith  stands  directly  overruled,  or  much 
qualified,  by  the  subsequent  case  of  Browne  v.  Murray,  (Ryl.  &  Mood.  N.  P.  Cas. 
354.)  That  was  case  for  a  libel,  with  the  general  issue  and  a  justification.  Held,  that 
if  the  plaintiff  (who  was  allowed  to  begin)  would  give  evidence,  in  the  first  instance, 
in  reply  to  the  justification,  he  might  do  so ;  and  then  must  give  the  whole  of  such  ev- 
idence ;  but  the  plaintiff  might  wait  for  the  evidence  under  the  justification ;  and  then 
produce  such  evidence  in  reply.    (Post,  vol.  2,  252,  S.  C.) 

Tlie  slight  innovations  (they  so  appear  to  us)  which  have  been  made  in  circuit 
practice,  upon  the  ancient  right  of  beginning  the  cause,  have,  perhaps,  better  sub- 
served the  great  purposes  of  a  safe  and  speedy  administration  of  justice.  The  par- 
ties have  been,  and  still  are,  generally  governed  by  the  onus  prcbandi  as  indicated  by 
the  record;  the  plaintiff  beginning,  and  having  the  right  of  reply,  in' all  cases  where 
the  defendant's  pleadings,  or  any  part  of  them,  deny  the  whole  or  any  part  of  the 
plaintiff's  pleadings,  so  as  to  leave  any  single  aflirmative  allegation  on  his  side,  to  be 
established  by  proof.    (Per  Williams,  J.  in  Comstock  v.  Hadlyme,  8  Conn.  Rep.  961, 
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and  the  cases  there  cited.  Per  Parker,  C.  J.  in  Brooks  v.  Barrett,  7  Pick.  99.  Browne 
V.  Murray,  1  Ry.  &  Mood.  N.  P.  Cas.  254.)  On  the  other  hand,  where  the  form  of 
the  defendant's  pleadings,  is  such  as  to  admit  aQ  the  plaintiff's  averments,  or  leave 
him  nothing  to  pruve,  the  defendant  is  to  hegin  and  chae  the  case.  An  instance  is, 
where  to  a  declaration  in  covenant,  the  defendant  interposed  the  single  plea  of  per- 
formance ;  (Scott  V.  Hull,  8  Conn.  Rep.  296,  SOS ;}  or  a  plea  of  payment  to  a  decla- 
ration upon  a  note.    (id.  SOS,  per  Hosmer,  J.) 

Tiiese  propositions  are,  in  ordinary  cases,  sufficiently  simple,  and  easily  applied  in 
practice.  They  are,  however,  not  always  so ;  or,  if  so,  plausible  grounds  have  been 
started  for  sometimes  disregarding  them.  Thus,  in  avowry  for  rent  arrear,  the  de> 
fendant  stated  that  he  had  demised  rooms  to  C.  at  £Sb  a  yearj  for  which  he  distrain- 
ed ;  with  Tour  other  avowries,  varying  in  the  statement  of  the  tenancies.  The  plain- 
tiff pleaded  three  pleas  in  bar  to  each  avowry  ^  non  tenuit,  riem  in  arrere,  and  thtrd- 
ly,  that  C.  had  let  other  rooms  to  the  defendant  at  iS42  a  year  ;  and^that  it  had  been 
agreed  between  them  that  each  rent  should  be  set  off  against  the  other,  which  would, 
in  consequence,  leave  the  balance  against  the  defendant.  The  defendant  replied  deny- 
ing this  agrement  At  the  circuit,  Scarlett,  A.  G.  for  the  defendant  insisted,  that  the 
plea  was  merely  saying  riena  in  arrere  ;  and  beside,  in  an  agreement  to.  set  off  rent 
against  rent,  both  parties  are  actors.  Lord  Tenterden,  C.  J.  said  he  could  not  dis- 
tinguish between  replevin  and  any  other  action.  Scarlett  said  that,  in  replevin,  the 
plaintiff  might  always  state  something  imaginary  in  a  plea,  which  the  defendant  must 
deny  ;  and  so  the  plaintiff  get  the  right  to  begin.  Lord  Tenterden,  C.  J. :  "If  these 
plaintiffs  prove  the  agreement  as  stated  in  the  third  plea,  and  that  the  rent  there  men- 
tioned is  in  arrear,  there  is  an  end  of  the  action.  I  am  afraid  to  make  distinctions  in 
actions  ;  and  if  there  is  an  affirmative  on  the  plaintiff,  I  think  he  ought  to  begin."  And 
this  was  the  course  taken.  (Curtis  v.  Wheeler,  3  Carr.  &  Payne,  S40.  1  Mood.  & 
Malk.  49S,  S.  C.)  In  a  subsequent  case,  there  were  5  cognizances  for  rent  in  arrear, 
to  which  the  plaintiff  pleaded  17  negative  pleas.  The  18th  plea  was  to  the  5  cog- 
nizances, that  tlie  landlord  and  tenant  had  made  an  agreement ;  then  abandoned 
it  and  made  another,  which  was  the  demise  contained  in  the  cognizances ;  and  this 
was  also  abandone<i.  The  19th  was  similar  to  the  18th  plea,  except  in  averring  fraud 
in  the  second  agreemeent  Replications  denying  the  abandonment  and  the  fraud. 
BoUand,  B.  said  these  pleas  amounted  very  nearly  to  non  tenuit  ;  yet  as,  in  point  of 
form,  the  affirmative  was  on  the  plaintiff,  he  directed  him  to  begin.  (Williams  v. 
Thomas,  4  Carr.  &  Payne,  SS4.)  So  on  a  plea  of  non-assumpsit  to  a  declaration  \sp- 
on  a  promissory  note,  though  the  defence  turn  on  payment,  the  plaintiff  shall  begin. 
(Per.  Cur.  in  Brooks  v.  Barrett,  7  Pick.  100.) 

Yet  this  right  may  be  taken  from  the  plaintiff,  where  the  defendant  will  ven- 
ture to  give  him  a  whole  prima  facie  case,  even  on  the  general  issue.  This  was  con- 
ceded in  ejectment  by  an  heir.  The  defendant  offered  to  admit  that  he  was  heir,  and 
rely  on  a  conveyance  from  the  ancestor,  which  carried  the  title  out  of  him.  It  was 
agreed,  that  if  the  defendant  would  admit  the  seisin  of  the  ancestor  as  well  as  the  heir- 
ship, this  would  entitle  him  to  begin ;  but  he  declining  to  do  so,  the  plaintiff  began. 
(Doe,  ex  dem.  Tucker,  v.  Tucker,  1  Mood.  &  MalL  5S6.)  In  trespass  quare  clausum 
fregit,  the  defendants  pleaded,  1.  Not  guilty;  2.  A  right  of  common,  and  3.  A  right 
of  way.    The  replications  took  issue  on  all  these  pleas,  and  new  assigned  as  to  the 
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way.  The  defendants  rejoined  taking  issue  on  the  replications;  but  withdrawing 
th«ir  plea  of  not  guilty  ^s  to  the  new  assignment.  On  a  record  so  framed,  the  learned 
reporters  remark,  tliat  the  defendants  would  have  a  right  to  begin ;  and  they  cite  a 
case  (Rees  v.  Rogers,)  to  that  effect  Cor.  Lord  Tenterden,  C.  J.  on  a  similar  issue. 
(Cross  V.  Johnson,  4  Mann.  &  Ryl.  21)0,  in  connection  with  note  (a)  id.  294,  5.)  On 
a  plea  of  coverture  to  assumpsit  for  goods  sold,  the  defendant  consenting  to  admit  the 
amount  of  the  plaintiffi  bill,  was  allowed  to  begin.  (Lacon  v.  Hi^ins,  S  Stark. 
Rep.  1Z6.) 

But  in  trover,  directed  by  the  vice  chancellor,  to  try  a  title,  with  an  order  that  the 
defendant  should  admit  the  finding  and  conversion,  though  the  defendant  ofiered  to 
admit  a  full  prima  facie  case  in  the  plaintiff,  he  was  not  allowed  to  begin ;  for  had  the 
vice  chancellor  intended  such  a  course,  he  would  have  directed  him  to  declare  and  pro- 
ceed as  plaintiff.    (Turbervill  v.  Patrick,  4  Carr.  &.  Payne,  557.)  * 

As  to  the  right  of  the  defendant,  he  may  begin  upon  a  plea  in  justification  of  a  libel, 
there  being  no  general  issue,  altliough  the  plaintiff  holds  one  affirmative  there ;  viz.  in 
making  out  his  damages.  (Cooper  v.  Wakley,  3  Carr.  &  Payne,  470 ;  1  Mood.  & 
Malk.  348,  S.  C.)  So  on  a  plea  of  a  right  of  way  to  an  action  of  trespass  quare  clau- 
sum  frcgity  though  the  plea  began  with  denying  tlie  force  and  arms,  &c.  (Hodges  v. 
Holder,  3  Campb.  366 ;  Jackson  v.  Hesketh,  S  Stark.  Rep.  518,  S.  P.)  So  under  a 
justification  of  an  assault  to  suppress  a  mutiny.  (Bedell  v.  Russell,  Ry.  &.  Mood.  3i93.) 
So  of  a  justification  for  taking  goods  under  proceedings  upon  a  commission  of  bank- 
ruptcy. (Cotton  V.  James,  3  Carr.  &  Payne,  505 ;  1  Mood.  &  Malk.  273,  S.  C.)  So 
on  a  justification  in  trespass,  though  the  declaration  allege  special  damage.  (Fish  t. 
Travers,  3  Carr.  &  Payne,  578.  Per  Lord  Tenterden,  C.  J.  in  Fowler  v.  Coster,  1 
Mood.  &  Malk.  242,  3.)  So  on  a  plea  of  non-joinder,  of  a*  defendant,  in  an  action  by 
endorsee  against  acceptor.  (Fowler  v.  Coster,  1  Mood.  &.  Malk.  241.)  And  see  a  case 
before  Bayley,  J.  York  summer  assizes,  1821,  4  Stark.  Ev.  2,  note  (b),  S.  P. 

Previous  to  the  above  more  recent  course  of  decision,  the  practice  had  fluctuated, 
some  decisions  allowing  the  plaintiff  to  hold  the  afiirmative  and  begin  tiie  case,  when- 
ever he  was  put  to  prove  unliquidated  damages,  although  the  defendant  bad  met  the 
case  witli  a  mere  affirmative  plea ;  as  in  assumpsit,  against  a  money-scrivener  for  negli- 
gence, who  had  pleaded  the  non-joinder  of  another  upon  which  issue  was  joined.  (Ro- 
bey  V.  Howard,  Cor.  Abbott,  C.  J.  2  Stark.  Rep.  555.)  Again,  on  a  similar  plea  in  as- 
sumpsit for  goods  sold,  the  plaintiff  was  allowed  to  show  the  amount  of  goods,  and  re- 
serve his  proof,  as  to  the  non-joinder,  till  the  defendant  went  through  with  bis  case. 
(Stansfield  v.  Levy,  3  Stark.  Rep.  8.)  But  on  a  plea  of  coverture,  to  a  like  action,  Lord 
Abbott,  C.  J.  told  him  that  if  he  went  into  his  case,  as  he  had  a  right  to  do,  in  order  to 
prove  his  damages,  he  must  also  introduce  all  his  proof  by  antiaipation  to  oppose  the 
plea  of  coverture.  (Lacon  v.  Higgins,  3  Stark.  Rep.  178.)  Other  earlier  cases  held, 
on  the  contrary,  that  the  defendant  should  begin,  as  we  have  seen  in  Hodges  v.  Holder, 
and  Jackson  v.  Hesketh ;  though  a  still  earlier  case  is  sometimes  quoted  as  sustaining 
Roby  V.  Howard.  (See  Young  v.  Baimer,  1  Esp.  Rep.  103 ;  no  question  as  to  the 
practice  was  raised.) 

The  cases  having  thus  conflicted  on  the  question,  when  Fowler  v.  Coster,  supra, 
came  to  be  tried,  Lord  Tenterden,  C.  J.  took  occasion  to  remark,  <'  It  is  certainly  of 

Vol.  L»  .61 


482  Affirmative  <>f  Issue  Proved.  [Ch.  7, 

of  importance  that  there  should  be  a  distinct  general  rule ;  but  that  rule  need  not  be 
the  same  for  every  case,  if  it  be  such  that  its  application  is  clear.    No  rule,  probably, 
can  be  free  from  occasional  inconvenience  ;  but  I  think  this  is  sufficiently  general,  and 
on  the  whole  the  most  convenient :  that  wherever  it  appears  on  the  record,  or  by  the 
statement  of  the  counsel  engaged,  that  there  is  really  no  dispute  about  the  sum  to  be 
recovered,  but  the  damai;cs  are  either  nominal  or  else  mere  matter  of  computation, 
tlien,  if  t|)e  affirmative  of  the  issue  is  on  the  defendant,  he  is  entitled  to  begin.    Here 
it  is  not  pretended  that  there  is  any  cause  of  action,  except  that  on  the  bills  of  ex- 
change :  I  tliink,  therefore,  that  the  defeftdant  is  entitled  to  begin."    When,  however, 
his  lordship  came  to  the  case  of  Cotton  v.  James,  he  admitted  that  he  found  the  prac- 
tice general  that  the  defendant  should  begin  whenever  he  held  the  affirmative  on  the 
record ;  tliough  he  evidently  was  dissatisfied  with  the  practice  as  the  least  convenient, 
and,  tlierefope,  wanting  the  correct  principle  to  support  it.    The  learned  reporters  say, 
"  This  case  seems  to  complete  the  series  of  those  by  wliich  the  doctrine  that  the  plain- 
tiff is  entitled  to  begin  where  he  has  to  prove  damages  sustained,  have  been,/or  the 
present,  overruled.''    They,  however,  consider  it  doubtful  whetlier  the  present  doc^ 
trine  will  long  continue,  and  enter  into  an  elaborate  vindication  of  the  old  practice  as 
more  convenient,  more  satisfactory  to  tlie  bar,  as  avoiding  all  chance  of  a  defendant's 
roanoeuvreing  for  the  general  reply,  on  the  question  of  damages,  by  putting  a  colora- 
bly  affirmative  defence  on  the  record,  and  requiring  each  party  to  close  his  case  at 
once.    (I  Mood.  &  Malk.  278  to  281.)    The  American  (or,  speaking  according  to 
our  more  limited  knowledge,  the  New- York)  lawyer  would  doubtless  prefer  the  more 
modern  English  practice,  from  the  force  of  habit. 

In  proceedings  where  no  common  law  record  comes  into  the  case,  and  where,  of 
course,  the  onus  proband!  is  not  technically  presented,  the  courts  still  conform  analogi- 
cally, and,  as  it  were  upon  a  mental  record,  to  tlie  principles  which  govern  at  com- 
mon law.  Thus,  on  appeal  from  a  court  of  probate  which  decides  for  a  will,  the  ap- 
pellee shall  open  and  close  the  case,  because  such  would  be  tlie  course  on  a  declara- 
tion at  law  founded  upon  rights  conferred  by  the  will ;  and,  beside,  the  onus  of  proof 
as  to  tlie  execution  of  the  will  lies  upon  him  who  affirms  that  a  will  was  made.  (Corn- 
stock  V.  Hadlyme,  8  Conn.  Rep.  254.  Phelps  v.  Hartwell,  1  Mass.  Rep.  71.  Buck- 
minster  V.  Perry,  4  Mass.  Rep.  593.)  Whereas,  for  the  same  reason,  if  the  appeal 
be  from  a  decree  avoiding  the  will,  the  appellant  shall  begin.  (Brooks  v.  Barrett,  7 
Pick.  94.) 

But  in  all  these  cases  the  judge  exercises  the  right  to  make  an  exception,  where  any 
thing  of  a  peculiar  character,  occurring  on  the  trial,  demands  such  a  course  as  the 
most  convenient.  Thus,  in  the  celebrated  case  of  Goodtitle,  ex  dem,  Revett,  v.  Bra- 
ham,  (4  T,  R.  497,  tried  at  bar,)  the  court  said,  if  tlie  heir  (the  lessor  of  the  plaintiff) 
proved  his  pedigree  and  stopped,  when  tlie  onus  changed  to  the  defendant,  who  set 
up  a  new  case,  he  had  the  right  to  a  general  reply.  The  plaintiff's  pedigree,  on  be- 
ing stated,  was  admitted ;  and  the  defendant's  case  turned  on  a  will,  which  the  juiy 
finally  found  to  be  a  forgery.  So  in  another  case,  the  defendants,  in  an  action  for  money 
lent,  pleaded  in  abatement  the  non-joinder  of  16S  persons.  The  plaintiff  proposed  to 
show  that  the  money  was  lent  on  the  express  individual  credit  of  the  defendants,  he  ex- 
pressly refusing  to  lend  on  tlie  credit  of  the  others,  who,  with  the  defendants,  were  a 
club.    Lord  Tenterden,  C.  J.  allowed  the  plaintiff,  on  this  statement,  to  begin ;  which 
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he  did,  and  had  a  verdict  upon  the  case  thus  specially  made  out,  the  defendant  not  be- 
ing able  to  overcome  it.  He  offered  one  of  the  club  to  contradict  it;  but  he  being  in- 
terested, and  not  released,  the  attempt  proved  unavailing.  (Hare  v.  Munn,  1  JMood. 
&  Malk.  241, 2,  note  (a).)  Speaking  of  this  case  afterwards,  when  the  same  question 
was  started  before  him  in  Fowler  v.  Coster,  ut  supra.  Lord  Tenterden  said  "  it  was  a 
peculiar  case ;  and  I  thought  the  evidence  which  tlie  counsel  for  tlie  plaintiff  opened 
was  of  such  a  nature,  that  it  would  be  much  more  convenient  to  take  it  in  the  first  in- 
stance. The  counsel  for  the  defendant  did  not  object ;  and  it  was  accordingly  done ; 
but  I  did  not  then  lay  down  any  general  rule." 

It  is  obvious,  on  the  whole,  that  the  right  to  begin  and  reply,  is  a  iqatter  of  discre- 
tion resting  with  the  judge  at  the  circuit.  "  It  is  a  matter  of  practice,  founded  indeed 
upon  the  principle,  that  he  who  takes  the  affirmative,  assumes  the  burthen  of  proof ; 
yet  where  there  are  several  issues,  or  the  burthen  of  proof  changes,  as  it  frequently 
does  in  the  course  of  the  trial,  as  much  discretion  must  be  allowed  to  the  judge,  as  in 
case  of  a  motion  for  a  continuance,  or  for  a  new  trial;  and  a  mistake  here  is  no  more 
a  ground  for  a  new  trial  than  in  those  cases."  (Per  Williams,  J.  in  Comstock  v.  Had- 
lyme,  8  Conn.  Rep.  261.)  And  with  him  agrees  Hosmer,  C.  J.  in  the  subsequent 
45ase  of  Scott  v.  Hull,  (8  Conn.  Rep.  296, 303.)  The  contrary  is  said  in  Brooks  v,  Bar- 
rett, supra,  to  have  been  adjudged  in  Massachusetts.  (7  Pick.  98.)  We  have  seen, 
however,  that  the  matter  is  otherwise  treated  in  England,  and  held  expressly  otherwise 
in  Connecticut ;  and  there  can  be  no  doubt  that  an  occasional  departure  from  the  gene- 
ral rule  is  oflen  quite  useful.  By  anticipating  the  proof  of  one  party,  in  Hare  v.  Munn, 
supra,  a  long  and  idle  course  of  testimony  was  probably  prevented  by  a  moment's  ex- 
amination on  the  part  of  the  plaintiff;  a  course  of  testimony,  too,  which  would  other- 
vnae  have  been  prima  facie  applksable ;  and,  in  the  usual  order,  tlierefbre  entitled  to  a 
hearing.  The  editor  has.  often  witnessed  this  inconvenience  in  actions  of  ejectment 
The  defendant,  perhaps,  spends  half  a  day  in  examining  witnesses  to  make  out  an  ad- 
verse possession,  or  a  practical  k>cation,  which  is  tlien  overturned  in  a  moment  by  show- 
ing that  he  is  a  squatter,  or  has  taken  as  tenant,  or  he,  or  some  one  under  whom  he  claims, 
has  recognized  the  plaintiff's  title,  or  done  some  act  decisive  of  the  location.  The  open- 
ing upon,  and  trying  the  short  question  in  the  first  instance  before  the  jury,  would  save 
delay  and  expense  to  both  parties ;  for  if  the  preliminary  proof  so  heard  would  make  the 
testimony  on  the  otlier  side  obviously  inapplicable  or  utterly  unavailable,  it  then  would 
cease  to  be  competent.  Hundreds  of  such  cases  might  be  adduced,  to  each  of  wliich, 
hours,  if  not  days,  have  been  unprofitably  devoted.  It  will  readily  occur  to  the  pro- 
fessional reader,  that  not  only  ejectment,  but  any  other  case  may  come  within  the  same' 
suggestion.  A  party  goes  on  and  prove?  a  long  account,  to  which  there  is  known  to 
be  a  decisive  answer  by  a  release,  a  payment,  or  an  accounting  and  balance  struck :  a 
trial  and  determination,  upon  the  short  point  of  defence  against  the  account,  might 
ja^e  several  days  examination  befi)re  the  referees. 
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United  States  v.  Hayward,  2  Gallis.  485,  498.    In  all  cases,  where  a  party  stands 
charged  with  an  offence,  his  innocence  is  presumed,  and  the  onus  is  upon  the  prosecu- 
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tor,  unless  a  different  rule  has  been  expressly  provided  by  statute.  (United  States  v. 
Gooding,  12  Wheat  460,  471.  Commonwealth  v.  Stow,  I  Mass.  Rep.  54,  S.  P.)  In 
the  case  last  cited,  the  defendant  was  indicted  for  having  given  a  false  and  fraudulent 
certificate  of  membership,  under  the  Massachusetts  law  of  June  12th,  1800 ;  and  on  tlie 
trial  it  became  a  question,  whether  it  was  for  the  defendant  to  prove  tlie  certificate  true ; 
the  court  thought  not,  and  so  held,  though  it  was  contended  tliat  this  was  in  effect,  re- 
quiring from  the  prosecutor  proof  of  a  negative.  Upon  an  indictment  under  the  statute 
law  of  the  same  state,  relating  to  hawkers  and  pedlers,  which  has  a  proviso,  that  nothing 
therein  contained  "  shall  prohibit  any  person  carrying  and  selling,  &c.  goods,  &c.  of 
the  produce  or  manufacture  of  the  United  States,"  &c. ;  it  was  held  incumbent  on  the 
prosecutor  to  prove  that  the  articles  were  of  foreign  manufacture.  (Cumroonwealth  v. 
Samuel,  2  Pick.  109.)  Where  the  charge,  however,  does  not  consist  in  a  criminal 
omission,  or  breach  of  duty,  the  rule  is  otherwise.  (See  post,  note  38S,  p.  199.)  Yet, 
in  a  case  in  which  the  plaintiff  claimed  a  slave  as  forfeited  by  the  defendant,  upon  tlie 
ground  that  the  defendant,  a  widow,  to  whom  tlie  slave  had  been  assigned  as  dower, 
removed  such  slave  fh>m  Virginia,  without  the  consent  of  the  reversioner,  contrary  to 
the  law  of  that  state ;  it  was  held  incumbent  on  the  plaintiff  to  show  that  the  reversion- 
er did  not  consent.    (Hicks  et  ux.  v.  Martin,  9  Mart.  Lou.  Rep.  47.) 

Upon  a  question  whether  the  vendor  of  property,  at  the  time  of  sale,  did  disclose 
certain  defects  which  it  was  proved  he  knew,  the  onus  is  upon  the  party  charging  the 
fraud,  to  prove  that  the  vendor  did  not  disclose ;  for  fraud  is  never  to  be  presumed, 
but  must  always  be  proved.  (Fleming  v.  Sloeum,  IS  John.  Rep.  403 ;  see  also  ante, 
note  298,  p.  S97  to  801,  and  numerous  cases  there  cited  illustrating  this  and  jts  kin- 
dred principles  of  presumption.)  And  where  one  gives  another  discretionary  power  to 
adjust  a  demand,  and  pay  dues  and  costs,  the  adjustment  is  presumed  correct,  and  \i 
the  agent  prosecutes  for  the  money  paid,  it  lies  with  tlie  defendant  to  show  an  abuse 
of  the  discretion,  or  fraud  in  the  adjustment.  (Sherman  v.  Crosby  et  al.,  11  Johns, 
Rep.  70.)  And,  in  general,  wherever  a  parly  alleges  bad  faith,  he  is  held  to  the  strict- 
est proof,  for  the  presumption  is  against  him ;  he  must  not  merely  make  his  allegation 
probable,  but  must  bring  the  weight  of  evidence  distinctly  on  his  side.  (Fort  et  ux.  v. 
Metayer  et  al.,  10  Mart  Lou.  Rep.  486.    Tumbull  v.  Martin,  10  id.  419.) 

Though  the  law  presumes  the  continuance  of  life,  as  will  be  seen,  post,  p.  197  of  tlie 
text,^yet,  in  a  case  where  this  presumption  comes  in  conflict  with,  and  necessarily  in- 
volves a  presumption  of  crime,  the  former,  which  is  the  weaker,  yields  to  the  latter ; 
and  the  party  affirming  that  an  individual  is  not  dead,  will  be  boimd  to  prove  it 
Thus,  on  a  question  of  settlement,  where  a  woman  twelve  months  after  her  first  hus- 
band was  last  heard  of,  married  a  second  husband,  and  had  children  by  him,  it  was 
held,  on  appeal  to  the  sessions,  that  the  onus  of  proving  that  the  first  husband  was  not 
dead  at  the  time  of  the^second  marriage,  lay  on  the  party  who  objected  to  such  second 
marriage ;  for  the  consequence  of  presuming  life,  would  be  that  the  woman  had  com- 
mitted bigamy.  (Rex  v.  The  Inhabitants  of  Twyning,  2*  Bam.  &  Aid.  886.)  But  in 
Doe,  ex  dem.  James,  v.  Price,  1  Mann.  &  Ryl.  683,  where  in  ejectment,  the  plaintiff 
relied  on  the  invalidity  of  a  second  marriage,  by  reason  of  a  former  marriage  by  li- 
cence, one  of  the  parties  being  a  minor,  and  the  defendant  had  notice'previous  to  tlie 
trial,  of  the  question  intended  to  be  raised,  (s.  c.  whether  the  former  marriage  was 
wUli  the  consent  of  the  minor':}  parent,)  but  on  the  trial,  gave  little  or  no  evidence 
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negativing  the  fact  of  the  parent's  consent ;  and  the  entry  in  the  register  stated  notli- 
ing  in  relation  to  it,  but  evidence  was  given,  on  the  part  of  the  plaintiff,  showing  that 
the  parent  knew  of  the  former  marriage;  the  court,  after  verdict  for  the  plaintiff,  re- 
fused to  grant  a  new  trial,  although  it  was  contended,  upon  the  authority  of  Rex  v. 
The  Inhabitants  of  Twyning,  supra,  and  other  cases  cited  in  the  text,  tliat  the  onus  of 
proving  express  consent  lay  on  the  plaintiff/    Bayley,  J.,  delivering  the  opinion  of  the 
court,  placed  much  stress  upon  the  fact  of  notice  having  been  given  to  the  defendant, 
of  the  ground  intended  to  be  taken  by  tlie  plaintiff:  "  and  it  was  his  bounden  duty  to 
have  procured  every  species  of  evidence  that  was  calculated  to  negative  the  fact  of  the 
first  marriage  having  been  solemnized  with  the  consent  of  parents."    The  decision 
does  not  conflict,  in  any  respect,  with  the  case  of  Rex  v.  The  Inhabitants  of  Twyning, 
but  goes  upon  the  ground,  that  it  is  not  the  duty  of  the  court  to  grant  a  new  trial,  for 
the  purpose  of  letting  in  evidence  which  might  have  been  produced  at  the  former  trial. 
Where  a  statute  directs  that  tho  examination  of  a  prisoner  belbre  a  magistrate  shall 
be  reduced  to  writing,  (e.  g.  the  statutes  of  PhUip  and  Mary,)  the  court  will  presume 
that  tlie  magistrate  has  done  his  duty ;  consequently  no  parol  cvUlence  can  be  given 
of  a  prisoner's  declaration  before  a  magistrate,  wiUiout  previous  proof  that  it  was  not 
taken  down  in  writing.  (Ante,  note  213,  p.  24$^  and  the  cases  there  cited ;  in  addition 
to  which,  see  Rex  v.  Hall,  Leach,  240 ;  Rex  v.  Fearshire,  id.  446 ;  2  Hawk.  P.  C.  ch. 
46,  §  41, 42 ;  2  Starkie's  Ev.  51.)  And  so  doubtless  in  New- York,  as  to  examinations 
under  2  Rev.  Stat.  708^  §  14,  15,  16.    The  rule  is  general,  and  almost  without  an  ex- 
ception, that  officers  acting  under  oath,  or  in  whom  the  government  reposes  a  trust, 
are  presumed  to  have  done  their  duty,  till  the  contrary  be  proved.    Thus,  where  it 
was  the  duty  of  an  officer  not  to  issue  a  grant  until  a  certain  warrant  had  been  lodged 
witli  him,  the  court  presumed  that  he  had  the  warrant,  from  the  fact  of  his  issuing  the 
grant.  (Hickman  v,  Boffman,  Hardin's  Rep.  348.)  This  principle  is  equally  applicable 
to  a  proceeding  against  the  officer,  and  to  a  proceeding  against  the  right  of  an  indi- 
vidual, derived  tlirough  the  act  of  the  officer,    (id.)    That  an  officer,  whose  duty  it  is 
to  search  for  personal  property  before  h«  sells  real,  has  so  searched,  will  be  presumed 
until  the  contrary  is  established.   (Bceler's  heirs  v.  Bullitt's  heirs,  3  Marsh.  Ken.  Rep. 
280.)    And  where  an  execution  against  C.  was  delivered  to  a  deputy  sheriff  in  De- 
cember, returnable  the  third  Tuesday  of  February  following,  and  in  March  C.  sold  a 
pair  of  horses,  of  which  he  was  possessed  when  the  execution  was  delivered,  and  until 
its  return  day ;  the  deputy  sheriff  afterwards  took  the  horses,  and  sold  them  at  sher- 
iff's sale,  under  the  execution ;  held,  in  an  action  of  trespass  against  the  officer  by  the 
purchaser  of  C,  that  in  the  absence  of  any  positive  proof,  it  was  fairly  to  be  presumed 
that  a  levy  had  been  lawdiilly  made  by  the  officer  before  the  return  day.    (Hartwell  v. 
Root,  19  Johns.  Rep.  345.)    So  where  land  is  sold  under  a  fi.  fa.,  and  a  deed  executed 
by  the  sheriff,  the  court,  in  favor  of  the  purchaser  or  tliose  claiming  under  him,  ^vill 
presume  a  levy.    (Jackson,  ex  dcm.  Sternberg  et  al.,  v.  Shaffer,  11  Johns;  Rep.  513. 
See  Bliss  v.  Bail,  9  John.  Rep.  132.)  And  so  the  law  presumes  tlie  slieriff  to  have  giv- 
en due  notice  of  sale,  until  the  contrary  be  shown.     (Topper  v.  Taylor  et  al.,  6  Serg. 
&  Rawle,  173.)    But  when  such  evidence  is  produced  as  renders  it  probable  that  no- 
tice was  not  given,  the  onus  changes  to  the  person  claiming  under  the  sherifTs  deed, 
(id.)    An  officer  of  the  customs,  duly  commissioned  and  acting  in  the  duties  of  his  of- 
fice, is  presumrd  to  have  takrn  the  regular  oaths.     (United  Slates  v.  Bacheldor,  9 
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Gall.  Rep.  1 5.)  And  every  judgment  of  a  court  of  competent  jurisdiction  is  presumed 
correct ;  and  it  lies  with  the  party  seeking  to  impeach  it,  to  plead  and  proye  the  &cti 
going  to  invalidate  it.  (Lee  v.  Cooke,  1  Wash.  S07.)  £xemp]iiications  of  the  judi- 
cial proceedings  of  a  foreign  country  are  presumed  correct ;  if  incorrect,  the  onus  pro- 
bandi  lies  upon  the  party  opposing  their  hitroduction  as  evidence.  (Woodbridge  v. 
Austin,  2  Tyl.  Rep.  364,  366.)  In  Massachusetts,  Where  a  field  driver,  chosen  at  an 
annual  town  meeting,  was  sued  in  trespass  for  taking  cattle  ibund  going  at  large  with- 
out a  keeper,  and  impounding  tlie  same,  it  was  held  that  such  field  driver  was  not 
bound  to  produce  a  record  of  a  vote  of  the  town,  prescribing  the  time  and  manner  of 
notifying  town  meetings,  but  that  the  notification  would  be  presumed  legal,  until  the 
plaintiff  should  prove  the  contrary ;  or  that  the  notice  was  so  unreasonable  as  to  raise 
a  presumption  of  fraud,  on  the  part  of  those  by  whom  the  meeting  was  called.  (Gilmore 
V.  Holt  et  al.,  4  Pick.  Rep.  253.)  In  New- York,  where  an  objection  was  taken  to  the 
competency  of  a  witness  on  the  ground  of  his  having  been  convicted  of  felony,  and  it 
was  shown  that  the  record  of  conviction  was  destroyed,  parol  evidence  was  held  inad- 
missible, inasmuch  as  the  transcript,  required  by  1  R.  L.  462,  (K.  fit  R.)  to  be  sent  to 
the  court  of  exchequer,  was  the  next  best  evidence ;  and  it  must  be  presumed  that  the 
district  attorney  had  done  his  duty,  and  that  the  transcript  had  been  duly  filed  by  bizn. 
(Hilts  V.  Colvin,  14  John.  Rep.  182.)  See  also  ante,  note  299,  p.  296, 7,  where  a  catk- 
siderable  number  of  cases  are  also  stated  illustrative  of  the  same  principle. 


NOTE  372— p.  195. 
See  ante,  note  298,  p.  298. 


NOTE  373— p.  196. 


The  plaintiff,  however,  in  this  class  of  cases,  will  not  always  be  called  upon  for  full 
proof  of  his  negative  averment.  It  will  suffice  if  he  introduce  such  evidence  as,  in  the 
absence  of  all  counter  testimony,  would  afford  ground  for  presuming  that  his  aDegatbn 
is  true ;  and  in  this  way  the  onus  probandi  will  be  thrown  upon  the  opposite  side. 
Thus,  in  an  action  on  an  agreement  to  pay  ;£  100,  if  the  plaintiff  would  not  send  herrings 
for  one  year  to  the  London  market,  and  in  particular  to  the  house  of  J.  fit  M. ;  the 
plaintiff  proved  that  he  had  sent  no  herrings  during  the  year  to  the  house  of  J.  fit  M., 
and  this  was  held  sufficient  to  entitle  him  to  recover,  no  proof  being  given  that  he  had 
ser4  herrings,  within  the  time  specified,  to  the  London  market,  (Calder  v.  Rutherford 
et  al.,  3  Brod.  fit  Bin.  302 ;  7  Moore,  158,  S.  C.) 


NOTE  374— p.  196. 


There  are  many  negative  propositions  which  admit  of  easy  and  certain  proof;  for 
instance,  that  a  man  was  not  at  a  given  place ;  this  may  be  established  by  showing 
that  he  was  at  another  pldce,  so  distant  as  to  render  it  impossible  to  suppose  he  was 
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at  both ;  and  in  this  and  similar  cases,  the  difScuIty  of  showing  a  negative  will  have 
little  or  no  weight  in  detennining  upon  whom  tlie  onus  lies.  (See  Dranguet  et  al.  v. 
Frudhomme,  3  Miller's  Lou.  Rep.  174.)  In  Wilmington  v.  Burlington,  4  Pick.  174, 
stated  ante,  note  368,  p.  477;  the  court  say,  ''  it  was  incumbent  on  the  plain tiifs  to 
show,  first,  that  the  father  had  not  a  settlement  within  the  commonwealth ;  for  though 
this  is  a  negative  in  appearance,  yet  it  is  proved  by  showing  where  he  resided."  In  an 
action  of  covenant  of  warranty  of  lands,  if  the  plaintiff  have  voluntarily  yielded  to  a 
dispossession,  he  must  show  want  of  title  in  the  warrantor.  But  in  case  of  eviction  by 
force  of  a  judgment,  with  notice  of  the  suit  to  the  warrantor,  the  judgment  will  be  ple- 
nary evidence,  unless  obtained  by  fraud.  (Hamilton  v.  Cutts,  4  Mass.  Rep.  349.) 
Where  one  promised  to  indemnify  another  for  doing  a  particular  act ;  and  the  latter, 
on  being  sued  for  the  act,  gave  a  cognovit ;  on  a  suit  by  him  against  the  former,  upoif 
the  promise,  it  was  held  that  the  onus  was  upon  the  plaintijOf,  to  show  that  the  cogno- 
vit so  given  was  not  for  too  much.  (Stone  v.  Hooker,  9  Cowen's  Rep.  154.)  In  this 
case  Hamilton  v.  Cutts,  supra,  is  stated  fully  by  the  court  and  approved.  In  Lee  v. 
Cooke,  1  Wash.  Rep.  306,  in  an  action  of  covenant  for  breach  of  warranty  respecting 
title  to  a  slave,  it  was  held  incumbent  on  the  defendant  to  plead  and  prove  fraud  or 
collusion  in  the  judgment  of  eviction,  if  he  would  avoid  its  effect,  even  where  the  plain- 
tiff did  not  attempt  to  prove  notice  of  the  suit  to  the  warrantor :  sed  quasre.  (See  Bias- 
dale  V.  Babcock,  1  Jonn.  Rep.  517;  Barney  v.  Dewey,  13  id.  224.)  In  an  action  on 
a  forth-coming  bond  in  Virginia,  it  was  held  that  it  was  not  incumbent  on  the  plaintiff 
to  prove  non-performance,  but  that  tlie  onus  lay  with  the  defendant  to  show  a  delivery 
oi  the  goods.    (Nichols  v.  Fletcher,  1  Wash.  Rep.  830.) 


NOTE  375— p.  196. 


But  see  ante,  note  335,  and  several  cases  there  cited,  shewing  that  in  general  the 
owner,  bailee,  &c.  of  property  stolen  must  be  produced  to  prove  non-consent  to  the 
taking,  and  noting  the  exceptions  to  that  rule. 


NOTE  376--P.  197. 


Upon  the  question  of  jurisdiction,  where  the  proceedings  of  a  court  of  general  juris- 
diction are  alleged,  tlie  law  presumes  jurisdiction,  and  the  onus  of  proving  the  contrary 
lies  with  the  party  who  undertakes  to  question  it.  But  with  respect  to  courts  of  limited 
and  special  jurisdiction,  it  is  widely  different ;  nothing  is  presumed  in  favor  of  their  juris- 
diction, and  the  party  seeking  to  derive  advantage  from  their  proceedings  is  bound  to 
show  jurisdiction  affirmatively.  (Stanian  v.  Da  vies,  2  Ld.Haym.  796*  Peacock  v.  Bell, 
1  Saund.  73, 74.  Winfbrd  v.  Powell,  2  Ld.  Raym.  1310.  Harvey  v.  Holland,  T.  Jones' 
R.  103 ;  3  Keble,  677,  S.  C.  •  Berkley  v.  Paine,  1  Ventr.  R.  28.  Wallis  v.  Squire,  T. 
Jones'  Rep.  230.  1  Sid.  95.  Littlebury  v.  Wright,  1  Ld.  Raym.  63.  Ladbroke  v. 
Giles  et  al.,  Willes'  Repw  199.  Sollers  v.  Lawrence  et  al.,  id.  413.  Moravia  v.  Sloper, 
id.  30.  Morse  v.  James  et  al.,  id.  132.  Mills  v.  Martin,  19  John.  Rep.  7,  33,  &c. 
Bowman  v.  Russ,  6  Cowen's  R.  234.  Adkins  v.  Brewer,  3  id.  206.  M'Clung  v.  Ross, 
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5  Wheat.  116.  Morgan  v.  Dyer,  10  John.  Rep.  116.  Wyman  v.  Mitchell,  I  Cow- 
en's  Rejx  SI 6.)  The  foregoing  authorities  clearJy  show,  however,  that  after  jurisdic- 
tion lias  once  been  established,  every  intendment  is  made  in  favor  of  the  regularity  and 
validity  of  the  proceedings ;  and  it  would  follow,  therefore,  that  after  proof  of  junsdic- 
tion  has  once  been  introduced  by  the  party  asserting  the  proceedings  or  judgment 
of  an  inferior  court,  tlie  onus  of  impeaching  them  devolves  upon  the  other  side.  By 
pleading  non-assumpsit  to  an  action  brought  in  a  city  court,  wherein  the  plaintiff  a  vers 
that  the  cause  of  action  arose  within  the  limits  of  the  city,  the  defendant  traverses  such 
averment,  and  the  burden  of  proving  it  devolves  unon  tlie  plaintiff.  (Maples  v.  Wight- 
man,  4  Conn.  Rep,  S76;  vide  Wooster  v.  Parsons,  Kirby's  Rep.  27.) 

In  Virginia,  where  a  person  visibly  appearing  to  be  white  or  an  Indian  is  claimed  as 
a  slave,  the  presumption  arising  from  iiis  color  is,  that  he  is  free ;  and  the  onus  in  such 
case  lies  upon  the  claimant,  tu  show  tliat  he  is  a  slave.  But  where  the  person  claimed 
appears  from  external  characteristics  to  be  a  negro,  tlie  contrary  presumption  prevails, 
and  he  must  show  his  right  to  freedom.  (Hudgins  v.  Wrights,  1  Hen.  &  Munf.  1S3.) 
And  the  court  and  jury  may  in  such  instances  judge  from  inspection,  (id.  Hook  v. 
Paige,  2  Munf.  Rep.  879.)  See  also  ante,  note  298,  p.  294,  in  connection  with  Fox  r. 
Lambson,  3  Halst  275,  Gibbons  v.  Morse,  id.  253,  and  Scott  v.  Williams,  1  Dev.  336, 
and  ante,  p.  361  of  these  notes. 


NOTE  377— p.  197. 


See  ante,  note  307,  pp.  316  to  313,  and  the  cases  there  cited,  as  to  this  presumption 
when  applied  to  bonds;  and  318  to  326,  as  to  its  application  to  judgments,  decrees, 
mortgages,  specialties,  simple  contracts,  &c. 


NOTE  378— p.  197. 


And  proof  of  a  marriage  de  facto,  is  enough  to  cast  the  onus  upon  the  party  assert- 
ing the  invalidity  of  the  marriage,  to  show  that  it  was  not  solemnized  according  to 
the  law  of  the  country  or  state  where  it  took  place.  (Raynham  v.  Canton,  3  Pick. 
Rep.  293.) 


NOTE  37»— p.  197. 


In  Commonwealth  v.  Striker,  1  Browne's  Rep,  appendex,  xlvii,  it  is  laid  down,  that 
a  child  bom  during  marriage,  may  be  proved  to  be  a  bastard :  first,  by  evidence  of  the 
husband's  inability ;  secondly,  by  proof  of  non-access  to  the  wife ;  tliirdly,  by  proof 
that  the  child  was  bom  out  of  due  time ;  or,  fourthly,  that  it  was  bom  during  the 
mother's  open  cohabitation  with  another  man,  and  was  considered  illegitimate  by  the 
family.    (See  ante,  note  805,  and  the  cases  there  cited ;  also  post,  voL  2,  288, 9.) 
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J^OTE  S80— p.  197. 

S.  P.,  Lessee  of  Battin  v.  Bigelow,  Peters'  C.  C.  Rep.  452 ;  and  see  ante,  note  298, 
p.  295.  But  where  this  presumption  necessarily  involves  in  its  consequences  the  com- 
mission of  a  crime  by  another  person,  the  rule  is  otherwise ;.  for  the  presumption 
against  crime  is  stronger  than  that  which  ordinarily  exists  in  favor  of  life.  (Rex  v. 
The  Inhabitants  of  Twyning,  2  Barn.  &  Aid.  386.    See  ante,  note  371,  p.  195.) 


NOTE  381— p.  197. 


In  New-Jersey,  tlie  statute  attaching  on  the  fact  of  seven  years  absence  from  the 
state  raises  the  presumption  of  death,  which,  however,  may  be  rebutted  by  proof  that 
the  absentee  has  been  alive  within  that  period.   (Wambough  v.  Schank,  1  Penn.  Rep. 
S29.)    So  in  South  Carolina,  seven  years  absence  from  tlie  state  is  reasonable  ground 
for  presuming  death.    (Woods  v.  Woods'  adm'r,  2  Bay,  476.)    In  Kentucky,  to  jus- 
tify the  presumption  of  death  after  seven  years  absence,  the  person  must  be  proved 
absent  for  that  period  out  of  the  country  of  his  residence.  (Spurr  v.  Trimble,  1  Marsh. 
Ken.  Rep.  278.    Hull  v.  Commonwealth,  Hardin's  Ken.  Rep.  479.    Amer.  Ch.  Dig. 
176.)    In  Pennsylvania,  proof  that  a  person  has  not  been  heard  of  for  seven  years,  is 
sufficient  to  rebut  the  presumption  of  life ;  and  the  lapse  of  twenty-four  years,  without 
proof  of  inquiry  or  other  circumstances,  is  enough  to  warrant  the  presumption  that 
a  person,  of  whom  nothing  has  been  heard  for  that  length  of  time,  is  d^ad.    (Innis 
V.  Campbell  et  al.,  1  Rawie,  373.)    In  Massachusetts,  also,  the  mere  absence  of  a  per- 
son from  the  state,  without  being  heard  from  for  seven  years,  is  sufficient  to  raise  the 
legal  presumption  of  death ;  but  absence  for  a  shorter  period  is  not  so.    Where  let- 
ters of  administration,  however,  have  been  granted,  it  is  different ;  for  then  the  fact  of 
death  does  not  rest  on  presumption,  but  on  an  adjudication  of  the  probate  court.    (New- 
man V.  Jenkins,  10  Pick.  515.)    Ignorance  in  a  family  of  the  existence  of  one  of  the 
children,  who  had  gone  abroad  at  the  age  of  22,  unmarried,  and  had  not  been  heard 
of  for  upwards  of  forty  years,  is  sufficient,  with  other  circumstances,  to  warrant  the 
presumption  of  his  death  without  iame.    (McComb  v.  Wright,  5  John.  Ch.  Rep. 
263.    See  Crouch  et  ux.  v.  Eveleth,  15  Mass.  Rep.  305 ;  University  of  N.  Carolinia  v. 
Johnston,  1  Hayw.  Rep.  373.)    In  New-York  it  is  provided  by  statute,  that  "if  any 
person,  upon  whose  life  any  estate  or  tenements  shall  depend,  shall  remain  beyond  sea, 
or  shall  absent  himself,  in  this  state  or  elsewhere,  for  seven  years  together,  such  person 
shall  be  accounted  naturally  dead,  in  any  action  concerning  such  lands  or  tenements, 
ID  which  his  death  shall  come  in  question,  unless  sufficient  proof  be  made  in  such  case 
of  the  life  of  such  person,"    (1  R.  S.  749,  §  6.     1  R.  L.  103,  §  1.) 
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NOTE  S83— p.  19S. 

S.  P.,  King  V.  Paddock,  18  John.  Rep.  141 ;  and  Spencer,  C.  J.  delivering  the  opin- 
ion of  the  court,  seemed  to  think,  in  this  case,  that  the  facts  aulhorized  the  jury  also  to 
presume  the  death  of  the  husband,  from  the  wreck  or  foundering  of  the  vessel  in  which 
heleA. 


NOTE  383— p.  199. 


In  cases  where  the  negative  does  not  admit  of  direct  prooC  or  the  facts  lie  more  im" 
mediately  witliin  the  knowledge  of  the  defendant,  he  is  put  to  his  proof  of  the  affirma- 
tive ;  and  where  the  general  facts  constituting  a  forfeiture  within  a  statute  are  proved, 
and  there  are  exceptions  to  its  operation  in  particular  cases,  the  better  opinion  is  that 
the  party  who  would  avail  himself  of  the  exception  must  prove  it ;  although,  from 
the  forms  of  pleading,  it  may  be  necessary  for  the  other  party  to  negative  every  ex- 
ception in  the  indictment  or  information.  Such  negative  allegation  is,  in  such  cases, 
to  be  repelled  by  affirmative  proof  on  the  other  side.  Accordingly,  in  a  proceeding  m 
rem  against  certain  goods,  under  the  acts  of  congress  of  1809  and  1814,  which,  togeth- 
er, prohibit  all  importations  of  goods  from  British  ports,  except  importations  in  neutral 
vessels,  it  was  held  incumbent  on  the  defendant  lo  prove  that  the  vessel  was  neutral, 
if  he  would  avail  himself  of  the  exception  contained  in  the  act  of  1814.  (United  States 
V.  Hay  ward,  2  Gallis.  Rep.  485,  498,  499,  500.)  Semhle,  however,  that  if  the  charge 
against  the  defendants  consisted  in  a  criminal  neglect  of  duty,  it  would  lie  on  the  plain- 
tif!s  to  negative  the  exception,  not  only  in  their  pleading,  but  by  proof  on  the  trial,  (id.) 
And  see  ante,  note  371.  But  the  court  say,  in  this  case,  "  the  charge  was  not  against 
the  defendant  personally  of  a  criminal  neglect  of  duty,  but  against  the  goods  only,  of 
a  positive  act,  to  wit,  an  illegal  importation.''  (id.  499,  500.)  In  an  action  against  a 
carrier  for  loss  happening  at  sea,  by  the  vessel  foundering,  he  must  prove  sea-worthi- 
ness, before  he  is  permitted  to  excuse  himself  on  the  ground  of  its  being  the  act  of  God. 
If  the  facts  of  the  case  are  such  that  the  loss  may  be  fairly  attributed  to  inevitable  acci- 
dent, and  the  owner  alleges  that  the  vessel  was  not  sea-worthy  at  her  departure,  the 
vnus  probandi  lies  on  him,  and  not  upon  the  carrier.  (Bell  v.  Reed  et  al.  4  Binn.  Rep. 
137.)  In  an  action  for  a  penalty,  under  55  Geo.  3,  c.  194,  against  a  physician  for 
practising,  '<  without  having  obtained  such  certificate  as  by  the  said  act  is  required ;'' 
it  was  held  that  the  onus,  as  to  the  certificate,  lay  with  the  defendant  (The  Apothe- 
caries Company  v.  Bentley,  Ry.  &  Mood.  N.  P.  Rep.  159 ;  Sheldon  v.  Clark,  1  John. 
Rep.  513,  S.  P.,  in  a  penal  action  against  a  physician,  for  practising  mthout  licence.) 
So  on  the  trial  of  an  indictment  for  selling  spirituous  liquors  ijoithout  Ueenee.  (Gear- 
ing V.  The  State,  1  M'Cord,  573,  4.) 

The  rule,  however,  that  the  onus  is  on  the  party  within  whose  peculiar  means  of  in- 
formation tff^  fact  lies,  is  not  without  its  exceptions.  Thus  in  ejectment,  where  a 
good  title  was  shown  in  the  lessor  of  the  plaintiff,  and  the  defendant,  to  show  title  out 
of  the  plaintiff,  put  in  a  deed  from  such  lessor,  to  certain  third  persons,  containing  sev- 
eral exceptions  or  reservations :  held,  that  the  burthen  of  proving  that  the  land  in 
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question  was  not  within  any  of  the  excepting  clauses,  lay  with  the  defendant.  (Green- 
leaf's  lessee  v.  Birth,  6  Peters'  Rep.  SQ2.)  Marshall,  Ch.  J.,  dissented  from  the  doc-> 
trine  established  by  this  case,  "  because  he  understood  it  to  impose  on  the  defendant 
the  necessity  of  proving  a  negative  ;  and  because  the  fact  was  within  the  knowledge 
of  the  plaintiff,  and  not  of  the  defendant/*'  (id.  315.  Furtlier,  see  Clarke's  lessee  et 
aL  V.  Courtney  et  al.  5  Peters'  Rep.  319.)  In  Hawkins  v.  Barney's  lessee,  5  Peters* 
Rep.  457,  469,  it  was  decided  that  when  the  plaintiff's  title,  as  exhibited  by  himself 
contains  an  exception,  and  shows  he  has  conveyed  a  part,  and  it  is  uncertain  whether 
the  defendants  are  in  possession  of  the  land  not  conveyed,  the  onus  to  prove  the  de- 
fendant on  the  ungranted  part  is  on  the  plaintiff.  See  Gutlirie  v.  Lewis'  devisees,  1 
Monroe,  143. 


NOTE  384— p.  199. 


And  where  the  plaintiff  predicates  his  title  to  lands,  upon  a  deed  executed  by  two 
Jemes  covert,  with  their  husbands,  the  presumption  is  that  they  were  of  age;  and  if  the 
defendant  would  avail  himself  of  their  infancy,  he  must  prove  it.    (Lessee  of  Battin  v^ 
Bigelow,  Peters'  C.  C.  Rep.  452.) 


NOTE  385— p.  200. 
Tide  Doe,  ex  dem.  James,  v.  Price,  1  Mann.  &  Ryl.  68S. 


NOTE  386— p.  200. 


"The  rule  stated  in  the  text,  is  one  upon  which  all  the  authorities  will  be  found  to 
fuiite,  whatever  diversity  of  opiaion  may  occasionally  be  ibund  to  prevail  in  regard  to 
its  application.  It  by  no  means  requires,  however,  that  all  the  matters  stated  in  the 
pleadings  should  be  proved  exactly  as  they  are  alleged ;  for  this  would  be  not  only 
inconvenient,  to  an  extreme,  but  in  the  great  majority  of  cases,  to  say  the  least, 
utterly  impracticable.  "  Hence  it  is,"  says  Mr.  Starkie,  (4  Starkie's  Ev,  1526,) 
**  that  an  artificial  and  legal  identity  must  be  resorted  to,  as  the  proper  test  of  variance : 
That  is,  it  is  sufficient,  if  the  proofs  correspond  with  the  allegations,  in  respect  of  those 
facts  and  circumstances  which  are,  in  point  of  law,  essential  to  the  charge  or  claim." 
(See  9  Petersd.  Abr.  1 52,  note.)  The  cases  cited  in  the  succeeding  notes  under  this 
head,  will  afford  ample  illustrations  of  the  above  principle,  witli  its  exceptions.  It 
should  be  noticed  here,  however,  and  remembered  by  the  practitioner,  that  wherever 
a  variance  between  the  allegations  and  proofs  is  relied  upon,  either  by  the  one  party  or 
the  other,  the  objection  must,  in  general,  be  taken  at  the  trial  of  the  cause,  or  it  will 
not  ailerwards  be  heard.  (Hayden  v.  Nott,  9  Conn.  Rep.  367.  Lawrence  v.  Barker, 
£  Wend.  Rep.  301.  West  v.  Andrews,  1  Barn.  &  Cress.  77.  Smith  v.  HickB,  I 
Wend.  202,  cited  ante,  note  373,  p.  473.) 
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NOTE  387— p.  200. 

So,  a  conveyance  to  the  nominee  of  the  defendant  will  support  an  allegation  that 
"  the  defendant  hecame  the  purchaser."  (Seaman  v.  Price,  Ry.  &  Mood.  195.)  The 
question,  say  the  court,  was,  suhstantialiy,  whetlier  the  defendant  had  received  the 
benefit  of  the  conveyance,  so  as  to  make  him  liable  for  what  he  had  agreed  to  pay  tlie 
plaintifiTor  it  Upon  a  plea  of  payment,  the  defendant  may  prove  a  discharge  in  bank 
notes,  negotiable  notes  on  individuals,  or  a  debt  already  due  from  the  payee  to  the 
payor,  delivered  and  accepted,  or  discounted  as  payment.  (Whittington  et  al.  v.  Rob- 
erts, 4  Monroe,  173,  4.)  "It  is  true,"  say  the  court,  "that  payment  literally  means 
a  discharge  of  tiie  obligation,  according  to  its  letter.  But  courts  have  extended  the 
issue  more  to  tlie  spirit,  and  have  not  confined  it  to  the  letter."  Bank  notes,  in  con- 
ibrmity  to  common  usage  and  understanding,  are  regarded  as  cash.  (Keith  v.  Jones, 
9  John.  Rep.  120.  Miller  v.  Race,  1  Burr.  452.  Grant  v.  Vaughan,  3  Burr.  1516.) 
It  has  been  held  in  Connecticut,  ihat  an  averment  of  a  defendant  that  he  had  sent  cash, 
or  money,  to  the  plaintiff  per  mail,  was  not  sustained  by  evidence  that  he  had  sent 
treasury  notes,  for  "  that  treasury  notes  are  not  cash."  (Foquet  v.  Hoadley,  3  Conn. 
Rep.  534.)  Where  the  plaintiff  avers  performance  of  a  condition  precedent,  he  cannot 
sustain  his  averment  by  a  tender,  or  an  excuse  for  non-performance.  (Duckham  v. 
Smith,  5  Monroe,  372.)  In  an  action  by  a  minister  of  the  gospel,  for  his  salary,  upon 
a  count  for  services  performed,  it  appeared  that  he  had  been  prevented  by  the  defend- 
ants from  making  use  of  tlie  meeting  house,  but  that  he  preached  in  private  houses  to 
such  as  chose  to  attend ;  and  it  was  lield  that  there  was  no  variance.  (Thompson  v. 
Catholic  Con.  Soc.  in  Rheob.,  5  Pick.  469.)  Proof  that  the  defendant  had  a  horse  of 
the  plaintiff  for  sale,  does  not  support  an  allegation  tliat  he  purchased  it,  and  is  debtor 
for  tlie  price.  (Johnson  v.  Crocker,  11  Mart.  Lou.  Rep.  617.)  An  aUegation  in  area! 
action,  that  the  plaintiff  was  owner,  is  supported  prima  facie,  by  evidence  that  he  was 
in  possession ;  for  the  law  presumes  possession  to  follow  the  title.  (Lay ton  v.  Menard's 
Syndics,  2  Mart.  Lou.  Rep.  505,  N.  S.)  Where  the  owner  of  a  mill  brought  an  ac- 
tion to  recover  damages,  for  a  diminution  of  the  profits,  occasioned  by  an  obstruction 
erected  by  the  defendant ;  it  being  alleged  in  the  declaration  that  the  plaintiff  was  pos- 
sessed of  the  mill,  and  it  appearing  in  evidence  that  the  mill  was  ocoupied  by  a  tenant 
at  will  at  a  reduced  rent,  on  account  of  the  obstruction,  it  was  held,  that  the  declaration 
was  supported  by  the  evidence,  as  the  injury  was  consequential  upon  an  act  done  while 
tlie  plaintiff  was  in  possession,  and  also  as  the  possession  of  a  tenant  at  will  is  the  pos- 
session of  the  landlord.  (Sumner  v.  Tileston  et  al.,  7  Pick.  198.)  And  where,  in  cov- 
enant, the  declaration  charged  that  during  a  specified  period  of  timey  the  defendant 
deprived  the  plaintiff  of  the  water  necessary  for  his  mill,  by  diverting  it  therefrom,  and 
sufiering  it  to  be  diverted  by  others ;  held,  the  plaintiff  was  not  limited,  in  proving  acts 
committed  by  the  defendant,  or  other  persons,  to  the  period  stated  in  the  declaration ; 
but  might  prove  previous  acts,  in  consequence  of  which  the  injury  was  sustained  during 
the  alleged  time.  (Rollings  worth  v.  Dunbar,  5  Munf.  1 99,  see  post,  note  410.)  If  a  decla- 
ration aver  that  in  pursuance  of  an  agreement  an  action  was  discontinued;  evidence 
that  since  the  agreement  no  steps  had  been  taken  in  the  cause,  is  not  sufficient  to  sup- 
port the  allegation.     (Fanshaw  v.  Heard,  3  Carr.  fit  Payne,  190.) 
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Where  tlie  gist  of  the  action  is  negligence,  the  party  will  be  confined  to  the  species 
of  negligence  alleged ;  (Breedlove  et  al.  v.  Turner,  9  Mart  Lou.  Rep.  353 ;)  as  where, 
in  an  action  against  an  attorney,  it  was  charged  that  he  negligently  brought  a  cause 
of  a  particular  kind,  in  the  parish  court;  held,  tliat  he  could  not  be  made  liable  for 
neglect,  in  not  introducing  proof  to  show  that  the  cause  of  action  arose  within  the 
parish.  (Breedlove  et  al.  v.  Turner,  supra,  353,  880.)  And  where  issue  is  taken  on 
the  neglect  of  the  post  master,  it  is  not  admissible  to  show  neglect  in  the  assistant  post 
master.  (Dunlap  v.  Munroe,  7  Cranch,  242.)  So,  if  the  declaration  alleges  misfea- 
sance, as  the  gist  of  the  action,  the  plaintiff  cannot  go  for  non-feasance.  (Doane  v. 
Badger,  12  Mass.  Rep.  65,  69.)  In  an  action  by  a  passenger  in  a  coach,  against  the 
owner,  for  an  injury  done  liim  in  overturning;  if  the  declaration  state  that  the  servants 
of  the  defendant  negligently  "drove,  conducted,  and  managed  the  coach,"  the  plaintiff 
cannot  recover,  if  the  negligence  was  in  sending  out  an  insufficient  coach.  (Mayor  v. 
Humphries,  1  Can*.  &  Payne,  25.)  But  where  the  charge  was,  that  tlie  defendants 
"  so  carelessly  and  negligently  provided,  fitted  out,  managed  and  conducted  their  stage 
coach,"  tliat  while  they  were  driving,  it  broke  down,  and  injured  {lie  plaintiff;  and  the 
injury  turned  out  to  have  been  occasioned  by  tlie  insufficiency  of  the  coach  itself,  the 
nut  intended  to  secure  one  of  the  wheels  being  shown  unfit  for  that  purpose,  in 
consequence  of  which  the  wheel  came  off,  &c  :  held,  that  there  was  no  variance. 
(Ware  v.  Gay,  11  Pick.  106.)  In  case,  for  an  injury  to  the  reversion,  the  plaintiff  al- 
leged the  premises  to  be  in  the  occupation  of  S.  P.  as  tenant  to  him ;  and  it  was  held, 
that  the  allegation  was  sufficiently  established  by  showing  that  S.  P.  had  been  let  into 
possession  by,  and  paid  rent  to,  a  cestui  que  trust,  to  whom  plaintiff  was  trustee.  (Val- 
lance  v.  Savage,  7  Bing.  500.)  Under  a  count  against  a  sheriff  for  a  voluntary  es- 
cape, the  plaintiff  is  entitled  to  recover,  if  he  prove  a  negligent  one.  (Bonafous  v. 
Walker,  2  T.  R.  126.)  But  in  trespass,  if  the  defendant  plead  a  licence  to  enter,  and 
issue  is  taken  tliereon,  evidence  of  a  lease  will  not  support  tlie  plea.  (Johnson  v.  Car- 
ter, 16  Mass.  Rep.  442.)     See  ante,  note  327,  p.  429. 


NOTE  388— p.  201. 


So  in  debt  on  an  embargo  bond ;  the  declaration  demanded  20,000  dollars,  and  re- 
cited the  statute  which  authorizes  the  United  States  to  demand  a  sum  not  exceeding 
90,000  dollars,  and  not  less  than  1000 ;  upon  nil  debet  pleaded,  the  jury  ibund  a  verdict 
for  4000  dollars.  On  a  motion  made  to  arrest  the  judgment,  held  that  the  demand  of 
one  sum  in  the  declaration  did  not  prevent  a  recovery  for  a  smaller  sum,  and  judgment 
was  accordingly  entered  upon  the  verdict.  (United  States  v.  Colt,  1  Peters'  C.  C. 
Rep.  145.)  Washington,  J.  in  this  case,  after  a  very  elaborate  review  of  the  authori- 
ties bearing  upon  the  question,  adopts  the  same  distinction  wJhich  was  taken  in  Ingle- 
don  V.  Cripps,  2  Ld.  Raym.  816,  considering  it  perfectly  rational,  and  sustained  by  all 
the  decisions,  viz.  that  where  debt  is  brought  on  a  covenant  to  pay  a  sum  certain,  any 
variance  from  the  sum  in  the  deed  will  be  fatal ;  but  where  tlie  deed  relates  to  matter 
of  fact  extrinsic,  there,  though  the  plaintiff  demand  more  than  is  due,  he  may  enter  a 
remittitur  for  the  balance.  Wherever  sums  set  out  in  the  declaration  are  in  any  meas- 
ure descriptive  of  what  is  essential  to  the  charge  or  claim,  a  variance  between  the  al- 
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legation  and  proof  with  respect  to  it,  will  generally  be  fatal.  Several  cases  illuStratiTe 
of  this  principle  will  be  found  post,  note  407,  relating  to  variance  in  the  proof  of  writ* 
ten  instruments ;  and  see  post,  note  39d. 


NOTE  389— p.  201. 

It  is  suflicient,  if  the  plaintiff  proves  the  substance  of  the  words  laid  in  his  dedara* 
lion.  (Kennedy  v.  Lowry,  1  Binn.  393.  Miller  v.  Miller,  8  John.  Rep.  74.  Gnibfas 
V.  Heyser,  2  M'Cord,  305.     Nye  v.  Otis,  8  Mass.  Rep.  122.) 

But  the  sense  and  manner  of  speaking  as  laid  in  the  declaration  must  correspond 
strictly  with  the  proof:  Therefore  words  charged  to  have  been  spoken  in  the  third  person 
will  not  be  supported  by  proof  of  words  spoken  in  the  second  person.  (Miller  v.  Miller, 
8  John.  Rep.  74  ;  M'Connell  v.  M'Coy,  7  Serg.  &  Rawle,  223,  overruling  Tracy 
V.  Haskins,  1  Binney's  Rep.  395,  note ;  Wolf  v.  Rodifer,  1  Har.  &  John.  409.)  On  this 
fiubject  generally,  see  post,  vol.  2,  p.  235,  et  seq.  of  the  text  and  the  notes. 


NOTE  390— p.  2t)2. 


But  the  party  will  not  be  allowed  to  depart  altogether  from  the  issue,  as  if  it  had 
been  proved  tliat  he  had  a  right  of  common  by  lease  from  another.  (Pope  v.  Skinner, 
cited  in  the  test.)  An  averment  of  a  demise  for  three  years,  in  an  action  of  replevin, 
is  not  supported  by  proof  of  a  lease  for  one  year  certain,  and  two  years  further  potses- 
sion  on  the  same  terms,  by  consent  of  the  landlord.  (Alexander  v.  Harris,  4  Cranch, 
299.)  So  where  the  defendant,  in  his  avowry,  averred  that  the  plaintiff,  as  his  tenant, 
held  and  enjoyed  certain  premises  for  the  space  of  seven  years  and  six  months,  under  a 
certain  demise  and  at  a  certain  rent,  and  by  the  evidence  it  appeared  tliat  the  premi- 
ses were  held  by  the  plaintiff  only  six  years  and  six  months,  the  variance  was  held 
fetal.     (Tice  v.  Norton,  4  Wend.  Rep.  663.) 

The  foregoing  cases  wTre  decided  upon  common  law  principles,  which  require  the 
avowant  to  allege  what  estate  he  was  seised  of,  and  also  the  grant  or  demise  to  the 
tenant,  with  great  precision  and  accuracy.  The  difHculties  attending  this  practice, 
and  the  inconvenient  length  to  w^hich  it  has  been  carried,  will  appear  by  a  note  of 
Sergeant  Williams  to  Pooly  v.  Longuevill,  3  Saund.  284,  c  note  (3) ;  vide  also  Wright 
v.  Williams,  5  Cowen's  R.  338,  and  the  authorities  there  reviewed  by  Sutherland,  J. 
Forty  V.  Imber,  cited  in  the  text,  was  decided  under  the  more  liberal  provisions  of 
11  Geo.  2,  ch.  19,  §  22,  and  expressly  upon  the  ground,  that  by  that  statute  the  rigor 
of  the  common  law  in  this  respect  had  been  relaxed,  and  tliat  since  its  passage,  the  de- 
fendant in  replevin  might  recover  rent  for  a  less  period  than  he  avowed  for.  A  simi- 
lar statute  has  been  enacted  in  New- York,  which  provides,  that  "  Whenever  a  distress 
shall  be  made  upon  any  lands  or  tenements,  for  any  rents  or  services  issuing  out  of 
such  lands  or  tenements,  and  a  replevin  shall  be  brought  for  the  property  distrained, 
the  defendant  may  avow  or  make  cognizance  generally,  that  the  plaintiff  in  replevin, 
OT  other  tenant  of  the  lands  or  tenements  whereon  such  distress  was  made,  enjoyed 
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the  same  under  a  grant  or  demise,  or  by  any  other  title  at  a  certain  rent,  or  by  certain 
services  during  the  time  wherein  the  rent  distrained  for  was  incurred,  which  rent  was 
then  and  still  remains  due ;  or  that  ihe  place  where  the  distress  was  taken,  was  parcel 
of  certain  tenements  for  which  the  rent  or  service  distrained  for  was,  at  the  same  time 
of  such  distress,  and  still  remains  due ;  without  further  setting  forth  the  grant,  tenure, 
demise,  or  title  of  the  landlord  or  lessor ;  and  without  naming  any  person  certain  as 
the  tenant  of  such  lands  or  tenements."  (2  R.  S.  529,  §^41.)  And  by  §  42,  it  is  fur- 
ther provided,  that  "  In  an  action  of  replevin  for  beasts  distrained  for  doing  damage,  it 
shall  be  a  good  justification  for  the  defendant  to  plead,  avow,  or  make  cognizance,  that 
he,  or  the  person  by  whose  command  he  acted,  was  lawfully  possessed  of  the  lands  and 
tenements  upon  which  the  distress  was  made ;  and  that  the  beasts  or  chattels  distrain- 
ed, were,  at  the  time  of  such  distress,  doing  damage  therein ;  without  setting  forth  a 
title  to  such  lands  or  tenements." 

How  far  these  provisions  will  relieve  the  avowant  from  proving  precisely  what  he 
alleges,  "should  he,  instead  of  avowing  generally  according  to  the  statute,  set  out  his 
title,  &.c»  as  at  common  law,  remains  to  be  settled  by  judicial  construction.  Under  the 
English  statute  above  referred  to,  it  has  been  held,  that  although  the  defondant  in  re- 
plevin may  avow  generally,  yet  the  contract  for  letting  must  be  truly  stated  and  prov- 
ed. Thus,  where  the  defendant  avowed  as  bailiff  of  one  Tate,  for  rent  due  from  the 
plaintiff,  as  tenant  of  certain  premises,  to  the  avowant  by  virtue  of  a  demise,  &c.;  and 
on  the  trial,  it  turned  out  that  the  premises  had  been  devised  by  one  Bradney  to  three 
trustees  to  sell ;  that  after  the  deatJi  of  Bradney,  the  three  trustees  became  parties  to 
deeds  of  lease  and  release,  by  which  the  property  was  conveyed  to  Tate ;  but  these 
deeds  were  executed  by  only  two  of  the  three  trustees :  under  these  circumstances  it 
was  held,  that  as  the  defendant  had  alleged  a  title  to  the  whole  rent,  and  only  proved  a 
right  to  two  thirds  of  it,  the  variance  was  fatal.  (Philpott  v.  Dobbinson,  6  Bing.  104.) 
But  where  the  defendant  avowed  for  rent  in  arrear,  for  a  dwelling  house  with  the  ap- 
purtenances ;  and  it  appeared  that  the  plaintiff  merely  occupied  the  upper  part  of  the 
house,  and  that  the  shop  and  yard  were  in  the  occupation  of  other  tenants ;  it  was 
held  no  variance.  (Page  v.  Chuck,  10  Moore,  264.)  And  so,  where  the  defendant 
avowed  for  rent,  stating  that  the  plaintiff  held  the  closes  in  which,  &c.  at  and  un- 
der a  certain  yearly  rent ;  and  on  the  trial  it  turned  out  that  the  tenant  held  the  closes 
mentioned  in  the  declaration,  and  two  others  also,  at  tfie  rent  mentioned  in  the  avowry : 
this  evidence,  it  was  decided,  supported  the  avowry,  inasmuch  as  each  part  of  the 
land  was  liable  for  the  entire  rent ;  and  the  defendant  might  well  say,  that  the  closes 
in  which  the  distress  was  taken,  were  held  under  tlie  whole  rent,  payable  for  all  the 
closes.    (Hargrave  v.  Shewin  et  al.,  6  Barn.  &  Cress.  34.) 


NOTE  391— p.  203. 


But  where  an  indictment  for  obtaining  money  by  false  pretences,  alleged  that  the 
false  pretence  consisted  in  the  defendant's  having  said  that  he  had  paid  a  sum  of  mon- 
ey into  the  bank,  and  the  proof  was,  of  his  having  said  that  a  sum  had  been  paid  into 
the  bank,  without  saying  by  whom,  tlie  variance  was  held  fatal.  (Rex  v.  Plestow,  1 
Campb.  494.)    The  case  goes  upon  the  ground,  that  there  was  a  difference  in  sub- 
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stance  between  the  two  assertions.  It  is  not  essential,  however,  to  prove  ttiat  the  pris- 
oner used  the  identical  words  which  are  alleged ;  acts  and  conduct,  which  virtually 
amount  to  the  false  pretence  charged,  will  be  enough.    (4  Starkie's  £v.  563,4.) 

The  rule  that  all  the  pretences  charged  in  the  indictment  need  not  be  proved,  unless 
indeed  all  are  necessary  to  constitute  the  olFcnce  charged,  has  been  recently  recogniz- 
ed in  New- York;  (The  People  v.  Hayncs,  11  Wend.  Rep.  557 ;)  and  in  this  case  it 
is  laid  down,  that  where  the  false  pretences  proved  are,'  per  se,  sufficient  to  constitute 
the  ofl'ence,  the  accused  will  be  convicted ;  and  those  not  proved  m^y  be  regarded  as 
surplusage.  (See  also  Rex  v.  Perrott,  2  Maule  &  Selw.  379,  S.  P.)  Nor  is  it  neces- 
sary tliat  tlie  pretences  charged  should  be  the  sole  inducement  to  the  credit  or  delivery 
of  the  property ;  it  is  enough  if  they  had  so  material  an  effect  in  procuring  the  credit, 
or  inducing  the  delivery,  tliat  without  their  influence,  the  party  defrauded  would  not 
have  given  the  credit,  or  parted  with  the  property.  (The  People  v.  Haynes,  supra.) 
Where  several  act  in  concert,  the  pretence  conveyed  by  the  words  of  one,  in  the  pres- 
ence of  the  rest,  will  support  an  allegation  of  a  false  pretence  by  all.  (Young  v.  The 
King,  3  T.  R.  98.)  So  if  the  others  be  not  present,  provided  what  is  said  by  tlie  one 
be  in  pursuance  of  a  previous  confederacy  among  all.  (Livermore  v.  Herscliell,  3 
Pick.  S3.) 


NOTE  392— p.  204. 


So  where  A.  was  named  in  the  indictment  as  principal  for  maiming,  and  D.  as  aid- 
ing and  abetting,  the  court  charged  that  if  both  were  present  and  one  only  committed 
the  offence,  and  the  other  was  aiding  and  abetting,  "  both  are  equally  guilty ;  both 
may  be  said  to  have  done  the  act,  and  both  are  answ^erable  for  it  as  principals ;"  and 
furtlier,  that  even  if  the  jury  found  "  that  D.  was  principal,  and  A.  accessory,  the  in- 
dictment would  be  sustained.'*^  (The  State  v.  Mairs,  1  Coxe's  Rep.  453, 457.)  This 
must  of  course  mean  where  the  punishment  is  the  same. 


NOTE  393— p.  204. 


In  New- York,  (2  R.  S.  698,  §  6,)  persons  who  are  principals  in  the  second  degree 
in  the  commission  of  felony,  or  w^ho  are  accessory  to  a  murder  or  felony  before  the  fact, 
are  amenable  to  the  same  punishment  as  principals  in  the  second  degree.  Accessories 
after  the  fact,  however,  are  liable  to  a  milder  punishment    (id.  699,  §  7.) 


NOTE  394— p.  204. 


In  order  to  make  killing  a  bailiff,  by  resisting  the  execution  of  mesne  process  in  a 
civil  action,  amount  to  murder,  it  seems  necessary  to  prove  the  wris  as  well  as  the  sher- 
iff's warrant  to  the  bailiff.  (Rex  v.  Mead,  2  Stark.  Rep.  205,  and  see  note  (a),  207; 
also  Rex  v.  Meade,  1  Holt's  N.  P.  Rep.  693,  S.  P.) 
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NOTE  S95— p.  206. 

As  the  result  of  the  cases  cited  in  the  text,  and  others,  relating  to  the  same  subject, 
Mr.  Chitty,  in  a  very  lucid  dissertation  on  the  rules  of  proceeding  in  criminal  cases, 
gives  the  following :  «  The  jury  may  acquit  the  defendant  of  a  part,  and  find  him  guil- 
ty of  the  residue.  Thus,  they  may  convict  him  upon  one  count  of  the  indictment, 
and  acquit  him  of  the  charge  contained  in  another;  or  upon  one  part  of  a  count  capa* 
blc  of  division,  and  not  guilty  of  the  other  part ;  as  on  a  count  for  composing  and  pub- 
lishing a  libel,  the  defendant  may  be  found  guilty  of  publishing  only.  And,  in  general, 
where,  from  the  evidence,  it  appears  that  the  defendant  has  not  been  guilty  to  the  ex- 
tent of  the  charge  specified,  he  may  be  found  guilty,  as  far  as  the  evidence  warrants, 
and  be  acquitted  as  to  the  residue;  as,  where  he  is  charged  with  engrossing  1000 
quarters  of  wheat,  and  the  evidence  amounts  to  but  700;  (Hawk.  b.  2,  c.  26,  §  75;) 
but  if  a  contract  be  described,  it  must  be  proved  as  laid,  and  the  jury  cannot  find  a  vari- 
ant contract.  (2  Hawk.  b.  2,  c.  26,  §  75.  Lane,  19,  59,  60.)  And  where  the  accu- 
sation includes  an  ofience  of  inferior  degree,  the  jury  may  discharge  the  defendant  of  a 
higher  crime,  and  convict  him  of  the  less  atrocious.  Thus,  upon  an  indictment  for 
burglariously  stealing,  the  prisoner  may  be  convicted  of  the  theft,  and  acquitted  of  the 
nocturnal  entry;  (1  Leach,  36,  88  ;  2  East,  P.  C.  516 ;  1  Hale,  559,  560;  Hawk.  b. 
2,  c.  47,  §  6 ;  1  Hale,  560;  Com.  478 ;  2  Hale,  S02 ;)  upon  an  indictment  of  murder, 
he  pay  be  convicted  of  manslaughter ;  (Co.  Litt.  282,  a ;  2  Rol.  Rep.  460 ;  Cro.  Eliz. 
296 ;  3  Dyer,  261,  ^ ;  ^  Hale,  302,  292,  3 ;  Hawk.  b.  2,  c.  47,  §  4 ;)  on  an  indictment 
on  the  statute  of  stabbing,  (t  Jac.  1,  c.  8,)  he  may  be  acquitted  of  the  statutable  ofience, 
and  foimd  guilty  of  felonious  homicide ;  (Style,  86 ;  2  Hale,  302 ;  Hawk.  b.  2,  c.  47, 
§  6.)  On  an  indictment  for  stealing  privately  from  the  person,  he  may  be  found  guilty 
of  the  larceny  only ;  (1  Leach,  240 ;  2  Hale,  302 ;  Hawk.  b.  2,  c.  47,  §  6.)  On  an  in- 
dictment for  grand,  the  ofience  may  be  reduced  to  petit  larceny ;  (2  Hale,  S02 ;  2 
Str.  1134;  Hawk.  b.  2,  c.  47,  §  6.)  Robbery  may  be  softened  into  felonious  theft; 
(2  Hale,  302 ;  Hawk.  b.  2,  c.  47,  §  6 ;)  and  petit  treason  lessened  to  murder,  or  any 
description  of  less  atrocious  homicide ;  (1  Leach,  457 ;  2  Hale,  302,  292 ;  1  East, 
P.  C.  339,  356 ;  FosL  104 ;  Hawk.  b.  2,  c.  47,  §  6.)  And  on  an  mdictment  founded 
on  a  statute,  the  defendant  may  be  found  guUty  at  common  law.  (Hawk.  b.  2,  c. 
46,  §178.) 

The  only  exception  to  this  rule  seems  to  be",  where  the  prisoner,  by  being  originally 
tn^cted  for  a  dificrent  ofience,  would  be  deprived  of  any  advantage  which  he  would 
otlierwise  be  entitled  to  claim ;  in  which  case  the  prosecutor  is  not  permitted  to  op- 
press the  defendant,  by  altering  the  mode  of  proceedings.  A  defendant,  therefore, 
cannot  be  found  guilty  of  a  misdemeanor  on  an  indictment  for  felony,  because  he 
would  by  that  means  lose  the  benefit  of  having  a  copy  of  the  indictment,  a  special  jury, 
and  of  making  his  full  defence  by  counsel.  (Str.  1137.  Kel.  29,  30,  12  Mod.  520, 
'  n.  b. ;  Cro.  Car.  332.  Hawk.  b.  2,  c.  47,  §  6.)  And  though  it  was  formerly  thought 
that  if,  after  conviction  of  felony,  the  fact  appeared  to  be  a  mere  trespass,  judgment 
might  be  given  for  the  latter,  (Hawk.  b.  2,  c.  47,  §  12  ;  Cro.  J.,  497,  8  ;  2  Str.  1 137,) 
the  contrary  is  now  established,  and  the  prisoner  is  entitled  to  have  the  judgment  al- 
together corrected.    (1  Leach,  12.    2  Str.  1137.)    Upon  the  same  principle,  no  om 
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can  be  convicted  of  petit  treason  on  an  indictment  ibr  a  common  murder,  because  he 
would  thereby  lose  the  benefit  of  the  larger  number  of  peremptory  challenges ;  (Fostr 
t04y  338 ;)  but,  in  an  indictment  ibr  the  former,  he  may  be  properly  convicted  of  the 
latter,  because  he  thereby  enjoys  a  higher  benefit,  instead  of  losing  any  privilege  to 
which  he  may  be  entitled.  (1  Leach,  437.  3  Hale,  302.  I  East,  P.  C.  339,  356, 
Fost.  104.  Hawk.  b.  3,  c.  47,  §  6.)  Where  the  ofience  appears  from  the  evidence  to 
be  of  a  higlier  degree  than  is  alleged  in  the  indictment,  it  is  in  the  discretion  of  the 
court  to  discharge  the  jury,  and  direct  another  indictment  to  be  preferred.  (Fost.  327, 
829, 104.)  Thus,  where  a  prisoner  is  accused  of  murder,  and  the  crime  amounts  to 
petit  treason,  the  court  will  not  direct  an  acquittal,  but  discharge  the  jury  of  tliat  in- 
dictment, and  direct  a  fresh  bill  to  be  preferred,  lest  he  should  avail  himself  of  the  pre-> 
Tious  acquittaL"  (id.  1  Chitty^s  Crim.  Law,  637,  8, 9.)  Upon  an  indictment  &r  bur- 
glary and  larceny  against  two,  one  may  be  found  guilty  of  the  burglary  and  larceny, 
and  the  other  of  the  larceny  only,  (Rex  v.  Buiterworth,  Russ.  &  Ryan,  344.)  On 
an  indictment  against  two,  charging  them  with  a  joint  larceny ;  one  was  found  guilty 
of  a  capital  ofience,  and  the  other  of  a  simple  larceny ;  thus  presenting  the  question, 
whether  sentence  of  deslh  could  be  passed  upon  the  one  capitally  convicted,  or  wheth- 
er the  verdict  of  the  jury  was  not  virtually  an  acquittal  of  both.  The  case  coming  U> 
be  oonsidered  by  the  judges,  they  were  of  opinion  tliat  judgment  could  not  be  given 
against  both ;  but  that  on  pardon  being  granted,  or  a  nolle  prosequi  entered,  as  to  the 
cne  convicted  of  a  simple  larceny,  judgment  might  be  given  against  the  other.  (Rex 
T.  Hempstead,  Russ.  &  Ryan,  344.) 

The  American  cases  will  be  found  substantially  accordant  wif!h  the  doctrine  stated 
above.  On  an  indictment  for  a  forcible  entry  and  detainer,  the  jury  may  acquit,  as  to 
Ibe  entry,  and  convict  of  tlie  de'^iner.  (The  People  v.  Anthony,  4  Jolm.  Rep.  198, 
Commonwealth  v.  Rogers,  1  Serg.  &.  Rawle,  124.)  So,  on  an  indictment  for  grand 
krceny,  the  jury  may  convict  of  petit  larceny.  (The  State  v.  Wood,  1  Rep.  Const. 
Court,  29.)  And  proof  of  a  rape  will  sustain  an  indictment  for  a  mere  attempt  \» 
commit  one.  (State  of  Connecticut  v.  Shepherd,  7  Conn.  Rep.  54.  Commoawealtb 
T.  Cooper,  15  Mass.  Rep.  187.)  So,  under  an  information  fbr  an  assault,  with  intent 
1o  commit  manslaughter,  it  has  been  held,  the  defendant  might  be  convicted  of  the 
ofienee  charged,  though  the  proof  was  of  an  assault,  with  intent  to  murder.  (State  of 
Connecticut  v.  Parmelee,  9  Conn.  Rep.  259.) 

By  tlie  revised  statutes  of  New-York,^everal  crimes  are  distributed  into  degrees  ;  a» 
Ist,  Sod,  3d  degrees  of  manslaughter,  burglary,  forgery,  fcc. ;  and  difierent  pun* 
ishments  are  aflSxed  to  these  degrees  respectively,  wherefore  it  becomes  necessary  t» 
state  the  degree  in  the  indictment.  The  same  statutes,  (2  vol  702,  §  26,)  provide,  that  on 
trial  of  an  indictment  for  actually  conomitting  a  crime,  there  shall  not  be  a  conviction  of 
an  assault  with  intent,  or  an  attempt  to  connnit  the  crime ;  though  (by  id.  §  27,)  where 
the  oflfenoe  consists  of  difierent  statute  degrees,  the  jury  may  acquit,  as  to  the  degree 
charged,  and  convict  of  any  inferior  degree  of  the  same  offence,  or  of  an  attempt  to  com- 
mit the  ofience.  Under  a  previous  provision,  (id.  665,  §  36,)  Quoteau  was  indicted 
for  an  assault  and  hattery,  with  a  deadly  weapon,  upon  Meigs,  with  intent  to  murder. 
In  proof,  it  turned  out  to  be  a  mere  assault,  but  no  battery^  which  is  made  an  inde- 
pendent crime  by  a  subsequent  section,  (id.  p,  66,  §  39.)  An  objection  was  there- 
fore taken,  that  the  case  not  coming  within  the  revised  statutes  respecting  convictk>nn 
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of  inferior  degrees,  the  defendant  must  be  acquitted;  Held  otherwise,  and  that  the 
above  common  law  doctrine  applied.  (People  v.  Quoteau,  Franklin  O.  &  T.  Feb. 
1854,  Cowen,  C  Judge,  presiding.) 

It  is  proper  to  observe  here,  that  the  rules  of  evidence  in  criminal  cases  are,  in  most 
nspects,  the  same  as  in  civil  cases ;  the  chief  distinction  which  prevails  will  be  found 
to  originate  in  that  caution  which  is  always  observed  when  life  or  liberty  is  in  question, 
«nd  in  those  benign  presumptions  with  which  the  law  meets  every  accusation  involv- 
ing moral  turpitude.  (See  United  States  v.  Porter,  3  Day's  Rep.  283,  per  Livings- 
ton, J. ;  see  also  S  Hale's  P.  C.  19S ;  4  Burr.  2082.)  The  prosecutor  must  prove  aH 
the  &cts  alleged  in  the  indictment,  entering  into  the  substance  of  the  charge ;  and  aM 
the  distinctions  between  material  and  immaterial  averments  are  equally  well  settled  oi 
criminal  as  in  civil  cases.  See  post,  note  400.  As  to  allegations  respecting  ^cme,  in  aa 
indictment,  see  poet,  note  408 ;  and  plaecy  see  post,  note  412. 

In  The  State  v.  Mairs,  1  Coxe's  Rep.  453,  the  prisoner  was  indicted  for  maiming, 
by  feloniously  cutting  off  the  nose  of  a  man  with  a  knife ;  upon  the  trial  some  observa- 
tions having  been  made  as  to  the  manner  in  which  the  act  was  done,  Kinsey,  C.  J.,  M 
charging  the  jury,  remarked :  "  That  the  substance  of  the  crime  charged  is  the  wil- 
ful and  deliberately  cutting  off  the  nose,  and  whether  this  is  effected  by  one  instrument 
or  another  is  perfectly  immaterial.  I  think  I  may  go  further,  and  say,  if  the  party  de- 
liberately and  with  the  intention  of  biting  off  the  nose  of  another,  watches  his  oppor- 
tunity and  effects  his  purpose,  the  nose  may  be  said  to  be  cutoff,  and  the  jury  would 
be  bound  to  find  so.  It  is  not  necessary  to  prove  to  have  been  done  with  a  knife,  ai 
laid  in  tlie  indictment" 

A  variance  as  to  an  allegation  of  number,  magnitude  or  value,  is  in  general  unikn- 
portant ;  provided  that  what  is  proved  in  respect  to  these  particulars  is  sufficient  to 
constitute  the  offence  charged ;  (Rex  v.  Jenks,  2  East's  P.  C.  514 ;  1  Hale,  513;  1 
Holt,  595 ;  2  Campb.  264 ;)  and  so  of  sums  of  money.  (Rex  v.  Gilham,  6  T.  R.  205.) 
In  treason,  a  variance  between  the  proof  and  indictment,  as  to  the  number  of  insur- 
gents, is  not  material  (United  States  v.  Vigol,  2  DalL  347.)  Where  an  indictment 
for  a  nuisance  to  a  highway  alleged  it  to  be  a  way  for  all  tlie  liege  subjects,  8cc.  to  go 
with  tlieir  horses,  coaches,  carts  and  cariiages ;  and  the  evidence  was,  that  carti  of  a 
particular  description  and  loaded  in  a  particular  manner  could  not  pass ;  held,  not  a 
misdescription,  it  not  being  laid  as  a  highway  for  aU  carts,  earriageSf  &c.  (Rex  v. 
Lyon,  Ryan  &  Mood.  150.)  But  if  an  indictment  allege  that  a  bridge  was  a  publio 
carriage-bridge,  and  also  for  the  king's  subjects  to  pass,  &.c  on  foot ;  and  it  aj^ar 
that  it  had  been  used  by  passengers  on  horseback  and  on  foot,  and  not  with  carriage^ 
the  defendant  cannot  be  convicted  of  any  part  of  the  charge.  (Per  Bayley,  J.  in  Rex 
▼.  Inhabitants  of  Lancasliire,  Lancaster  Summer  Assizes,  1820,  4  Starkie's  £v.  316.) 
And  whenever  the  allegation  is  an  essential  ingredient  of  the  offence  charged,  or  whe» 
it  goes  merely  to  describe  or  qualify  that  which  is  material,  the  proof  must  correspond 
with  it.  Hence,  writings  produced  in  evidence^must  not  vary  from  the  statements 
they  are  intended  to  sustain,  and  very  slight  discrepancies  have  been  occasionally  held 
fatal  in  such  cases.  The  strictness,  however,  with  which  this  principle  implies,  depends 
much  upon  whether  the  indictment  purports  to  set  out  the  writing  according  to  its 
iegal  ^eeSy  or  in  the  very  words.  In  the  former  case^  it  will  suffice  if  there  be  no  v^ 
nance  in  substance,  while  in  the  latter  the  prosecutor  is  held  to  an  accurate  recitaL 
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But  even  in  the  latter  instance,  a  mere  literal  variance  in  the  spelling  of  a  word,  where 
the  word  is  not  changed  to  another  of  difierent  meaning,  will  not  he  fatal  (See  10 
Petersd.  Ahr.  509, 9,'  note,  and  cases  there  cited,  and  post,  note  407.)  Where  the 
the  indictment  was  for  forging  a  note,  and  the  note  produced  had  an  endorsement  up- 
on it  which  was  likewise  forged,  the  court  held  the  endorsement  no  part  of  the  instn^- 
raent,  and  therefore  not  necessary  to  be  set  out  (Commonwealth  v.  Ward,  2  Mass. 
Rep.  397.)  So  where  the  indictment  was  for  forging  a  hank  bill,  and  purported  to  set 
fbnli  the  bill  in  "  words  and  figures,"  in  which  case  a  strict  recital  was  admitted  to  be 
necessary ;  held,  that  Uie  number  of  the  bill,  and  the  figures  in  the  margin  marking  its 
amount,  were  not  parts  of  the  bill,  and  the  omission  to  set  tliem  out  constituted  no  va- 
riance. (Commonwealth  v.  Bailey,  1  Mass.  Rep.  62 ;  Commonwealth  t.  Stevens,  1 
Mass.  Rep.  203,  S.  P.)  And  it  is  not  necessafy  in  such  cases  to  set  out  the  omaroen- 
tal  parts  of  the  bill,  as  the  devices,  mottoes,  &c.  (Commonwealth  v.  Searle,  3  Binn. 
832 ;  Commonwealth  v.  Bailey,  Commonwealth  v.  Stevens,  supra.)  The  above  cases 
go  upon  the  ground,  that  it  is  only  necessary  to  set  out  so  much  of  the  bill  as  contains 
the  evidence  of  the  contract.  If  other  parts  of  the  bill  however  are  set  out,  the  allega- 
tions and  proofs  must  agree.  The  name  of  th^  bank,  in  sucli  cases,  must  be  truly 
set  out ;  and  a  variance  in  this  respect  will  be  fatal.  (Knight  v.  Mitchell,  2  Const 
Rep.  668.) 

The  intention  of  a  party  at  the  time  of  committing  the  ofience  alleged  is  often  an 
essential  ingredient  in  it ;  and  when  so,  it  ftust  be  proved.  (10  Petersdorf 's  Abr.  509, 
note.)  An  indictment  however  for  perjury,  with  an  intent  to  defraud  A.,  will  be  sus- 
tained by  proof  of  an  intent  to  defraud  A.  &<B.  (Veazie's  case,  7  Greenl.  131.)  So 
if  the  allegation  is,  of  an  assault  upon  a  female  child,  with  intent  to  abuse  and  carnally 
know  her,  the  defendant  may  be  convicted  of  the  assault  with  intent  to  abuse  her, 
though  the  jury  negative  the  rest  of  the  intention.  (Rex  v.  Dawson,  Cor.  Holroyd,  J., 
York  Summer  Ass.  1821,  4  Stark.  Ev.  1586.)  And  if  a  libel  be  alleged  to  have  been 
published  with  intent  to  bring  tlie  administration  of  justice  into  contempt,  and  also  to 
defame  particular  persons,  the  defendant  may  be  convicted  if  either  intent  is  proved. 
(Rex  V.  Evans,  Cor.  Bayley,  J.,  Lane.  Spr.  Ass.  1821,  4  Stark.  Ev.  1586.)  Where 
words  are  of  the  gist  of  the  offence,  they  must  be  proved  as  laid ;  and  if  there  be  any 
particular  variance  between  the  words  proved  and  those  laid,  even  if  laid  as  spoken  in 
the  third  person,  and  proved  to  have  been  spoken  in  the  second,  or  laid  as  spoken  aflir- 
matively,  and  proved  to  have  been  spoken  by  way  of  interrogation,  or  the  like,  the  de- 
fendant will  be  acquitted.  (Rex  v.  Berry,  4  T.  R.  217.  10  Petersd.  Abr.  509,  note.) 
Where,  however,  an  indictment  for  perjury  stated  all  the  evidence  charged  as  perjury, 
but  other  statement  not  altering  the  sense  intervened  between  the  matters  set  out ;  it 
was  held  to  be  no  variance,  though  in  the  indictment  the  evidence  appeared  to  have 
been  given  continuously.  (Rex  v.  Solomon,  Ryan  &  Mood.  252.)  In  an  indictment 
for  perjury  in  an  answer  to  a  bill  in  chancery,  the  bill  was  described  as  exhibited 
against  three  persons  only,  A.,  B.  and  C. ;  and,  upon  being  produced,  was  found  to  be 
against  four,  A.,  B.,  C.  and  D. ;  held,  that  "  if  the  indictment  had  professed  to  set 
forth  the  title  of  the  bill,  such  a  variance  would  have  been  fatal,  but  tliat  the  bill  was 
fiubstantially  described,  and  that  is  sufficient"  (Rex  v.  Powell,  Ryan  &  Mood.  101.) 
As  to  allegations  in  respect  to  matters  o^indueementt  see  posti  note  897,  p.  501 ;  and 
of  surplusage,  see  post,  note  400.) 
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NOTE  S96— p.  205. 

Where  the  priority  of  facts  la  point  of  time  is  wholly  immaterial,  though  the  fact0 
themselves  are  not  so,  a  variance  from  the  priority  as  alleged  will  not  be  fatal.    Thus, 
if  a  declaration  on  a  policy  of  insurance  allege  that  after  the  making  of  the  policy  the 
8l)jp  sailed,  when  in  fact  she  sailed  before.  (Peppin  y.  Solomons,  5  T.  R.  496,  cited  in 
the  text,  post,  p.  206.)    Otherwise  where  the  priority  is  rendered  material  by  being  de- 
scriptive of  the  injury  sustained :  thus,  in  an  action  on  a  policy  of  insurance  at  and  from 
Mogadore  to  London,  the  declaration  averred,  that  after  the  loading  of  the  ;;^ds  on 
board,  the  ship  with  goods  departed ;  and  afterwards,  while  the  ship  was  in  the  course 
of  her  voyage,  they  were  destroyed  by  perils  of  the  sea ;  and  the  proof  was,  that  before 
the  ship  had  half  her  cargo  on  board,  she  was  driven  from  her  moorings  and  lost :  Per 
Gibbs,  C.  J.,  "  I  agree  with  tlie  principle  that  where  immaterial  averments  are  con- 
nected with  material  averments,  though  the  immaterial  averments  are  not  proved,  yet 
if  the.material  ones  are  proved,  the  plaintiff  is  entitled  to  recover.   I  subscribe  likewise 
to  the  authority  of  the  case  of  Peppin  v.  Solomons ;  for  whether  the  ship  sailed  before 
.  or  afler  the  making  of  the  policy  was  perfectly  immaterial.    The  material  question 
was,  whether  she  sailed  on  the  voyage.    I  subscribe  likewise  to  the  propriety  of  that 
decision  in  Rhind  v.  Wilkinson,  (2  Taunt.  237,)  that  an  averment  of  interest,  at  the 
time  of  effecting  the  policy,  and  also  at  the  time  of  the  loss,  was  satisfied  by  proof  of 
interest  at  the  time  of  the  loss ;  because  the  stating  that  would  be  sufficient,  and  the 
allegation  of  more  does  not  throw  on  the  plaintiff  tlie  necessity  of  proving  that  allega- 
tion.   But  this  is  a  very  difierent  case.    This  is  a  policy  at  and  from  Mogadore,  and 
embraces  as  well  losses  happening  at  Mogadore,  as  losses  occurring  while  the  ship 
might  be  on  her  voyage  home ;  but  -the  two  cases  demand  very  difierent  considera- 
tion.   While  the  ship  is  on  her  voyage  home,  she  must  be  fully  rigged,  victualled, 
manned  and  equipped ;  while  she  is  at  Mogadore,  she  need  have  no  other  men  on 
board  than  such  as  are  necessary  to  prevent  fire  or  the  like  accidents :  no  sails,  pro- 
visions or  equipments  are  necessary.   The  averment,  therefore,  of  a  loss  on  tlie  voyage 
would  lead  the  underwriter  to  inquire  whether  her  state,  at  the  time  of  the  loss,  was 
adapted  for  such  a  voyage.    Therefore,  though  both  losses  are  within  tlte  policy,  each 
requires  a  very  difierent  state  of  facts,  and  difierent  declaration ;  -and  therefore,  though 
ve  are  very  sorry  to  give  way  to  such  an  objection,  I  think-  the  verdict  must  be  set 
aside,  and  there  must  be  a  nonsuit"    Dallas,  J.  and  Park,  J.  concurred.    (Abitbol  v. 
Bristowy  6  Taunt  464 ;  2  Marsh.  157,  S.  C.    See  text,  vol.  2,  p.  S5,  et  seq.) 


NOTE  397— p.  206. 


The  rule  has  been  laid  down  in  some  of  the  cases  with  respect  to  allegations  of  induce- 
ment, that  they  do  not  call  for  the  same  accuracy  and  degree  of  proof  as  those  which 
are  of  the  gist  of  the  action.  Thus,  in  Repsher  v.  Shane,  9  Teates,  575;  the  pkiin- 
lifi*,  in  an  action  for  indemnity,  set  forth  a  recovery  against  him,  varying  materially  in 
amount  from  the  recovery  proved ;  and  held,  that  inasmuch  as  the  recovery  was  not 
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alleged  as  the  direct  foundation  of  the  plaintiff's  suit,  but  only  by  way  of  inducement, 
the  variance  was  immaterial.'  See  this  case  and  others  of  a  similar  nature,  post,  note 
407.  Where  the  plaintiff,  in  an  action  (or  a  libel,  alleged  tliat  he  was  state  printer  and 
president  of  the  Mechanics'  Bank,  it  was  held  that  parol  proof  of  these  facts  was  suffi- 
cient, without  producing  the  higher  evidence  existing.  "  Those  facts,"  say  the  court. 
**  were  only  inducement,  and  introduced  as  collateral  matter,  and  not  as  matter  in  is- 
sue ;  and  (he  practice  is  not  to  require  such  strict  proof  as  if  tliey  were  facts  in  issue. 
It  is  every  day's  practice  to  give  parol  proof  in  such  cases,  of  matters  of  fact  suscepti- 
ble even  of  proof  of  the  most  solemn  kind."  (Soutiiwick  v.  Stevens,  10  Johns.  R.  449.) 
We  apprehend,  however,  notwithstanding  what  is  said  in  the  foregoing  and  other  cas- 
es, that  when  the  point  comes  to  be  critically  examined,  there  will  be  found  little  or  no 
difiference  between  allegations  of  inducement,  and  any  other.  This  distinction,  which 
has  its  foundation  in  what  was  said  by  BuUer,  J.  in  Gwinnet  v.  Phillips,  cited  in  the 
text,  is  more  nonunal  than  substantial,  and  serves  rather  to  perplex  than  enlighten. 
The  principle,  judicially  determined  by  this  case,  was  simply  that  the  exact  amount  of 
rent,  alleged  to  be  in  arrear,  need  not  be  proved ;  not  that  the  general  &ct  of  rent  6e- 
M^  due  was  unimportant,  for  that  was  obviously  of  the  very  gist  of  the  action,  so 
much  so,  indeed,  that  the  plaintiff  must  have  failed  without  establishing  it ;  but  be- 
cause tlie  exact  amount  was  immaterial.  And  the  case  would  have  been  decided  in 
the  satne  way,  had  the  very  allegation  been  made  in  an  action  directly  against  the  ten- 
ant, to  recover  the  rent  in  arrear ;  there  the  plaintiff  would  not  have  been  bound  by 
the  sum  alleged,  nor  is  it  necessary,  in  any  case,  to  prove  the  exact  amount  alleged, 
unless,  from  the  very  nature  of  the  claim  or  charge,  it  is  material.  '*  So,  on  the  other 
hand,  it  is  certain  that  whenever  an  allegation  is  material  and  essential,  whether  it  faD 
within  the  scope  of  the  term  y^ducement  or  not ;  or,  whatever  its  connection  may  be, 
in  the  order  of  time  or  o^erwise,  with  the  other  essential  averments,  it  must  be  prov- 
ed, according  to  the  precise  and  particular,  though  superfluous  description  with  which 
it  is  encumbered."  (4  Starkie's  £v.  1551,  S,  n.  (x).)  Thus,  if  the  terms  of  a  contract 
be  stated,  though  unnecessarily,  by  way  Af  inducement,  they  must  be  proved  as  laid. 
(Bristow  V.  Wright,  3  Doug.  665.)  And  where  a  contract  was  alleged  in  the  declar- 
ation as  having  been  made  in  reference  to  a  mortgage  executed  to  A.,  and  on  the  trial 
the  mortgage  turned  out  to  have  been  executed  to  A.  and  B.,  the  variance  was  held 
fatal.  It  was  urged  in  this  case  that  the  mprtgage  was  mere  inducement,  but  the 
court  thought  it  made  no  difference,  so  long  as  it  was  material.  (Hess  v.  Fox,  10 
Wend.  Rep.  436,  stated  ante,  note  398,  p.  504.)  And  so  in  all  cases  of  tort  where 
the  contract  is  alleged,  though  but  by  way  of  inducement  (Weall  v.  King,  12  E^st, 
459.  Green  v.  Greenbank,  2  Marsh.  Rep.  485.  Lopes  v.  De  Tasset,  1  Brod.  &  Bing. 
538.  Snell  et  al.  v.  Moses  et  al.,  1  John.  Rep.  96.  Peny  v.  Aaron,  1  John.  Rep.  139. 
Walcott  V.  Canfield,  3  Conn.  Rep.  194.  See  post,  notes  401  and  403.)  Where  an 
information  was  filed  for  a  seditious  libel,  which  alleged  in  an  introductory  aver- 
ment, that  outrages  had  been  committed  in,  and  in  the  neighborhood  of,  Notting- 
ham; it  was  held  sufficient  for  the  prosecutor,  to  show  that  outrages  had  been 
committed  in  the  neighborhood  of  Nottingham.  (Rex  v.  Sutton,  4  Maule  &  Selw. 
533.)  But  this  was  upon  the  ground  that  the  averment  was  divisible,  and  that  it  was 
not  necessary  to  prove  outrages  in  both  places.    See  ante,  note  395,  and  the  cases 
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there  cited ;  also  post,  note  400.  The  case  ofStoddart  v.  Palmer,  8  Bam.  &  Cress.  S, 
cited  post,  p.  314  of  the  text,  turned  upon  the  distinction  between  Impertinent  aver- 
ments, which  may  lie  regarded  as  surplusage,  and  those  which,  though  immaterial  and 
unnecessary,  are  yet  descriptive,  and  hence  are  to  be  proved  as  laid.  Indeed  it  is  ex- 
pressly admitted  by  Abbot,  €•  J.,  who  delivered  the  opinion,  that  if  the  allegation 
there,  respecting  tlie  judgment,  was  to  be  understood  as  one  of  description,  it  would 
be  *'  necessary  to  prove  a  judgment  corresponding  in  time  and  in  all  other  circumstan- 
ces with  that  stated  in  the  declaration.'' 

It  is  believed,  therefore,  that  the  precision  with  which  allegations,  are  to  be  proved, 
must  in  all  cases  be  determined  by  reference  to  their  materiality  under  the  particular 
state  of  the  pleadings ;  and  that  any  rule 'made  to  depend  upon  t^ie  circumstance  of 
their  being  inducement  merely,  as  contradistinguished  from  what  is  essential  to  the  ac- 
tion, will  be  found  liable  to  too  many  exceptions  ibr-the  purposes  of  practical  utility. 
We  venture  to  suggest  also,  with  deference,  that  what  is  said  by  the  court  in  South- 
wick  V.  Stevens,  supra,  with  respect  to  secondary  evidence  of  matters  of  inducement, 
can  hardly  be  considered  as  law;  for  if  such  allegations  become  material,  or  the  party 
will  prove  them  to  enhance  his  damages,  we  are  acquainted  with  no.  case  sanctioning  a 
departure  from  the  ordinary  rule  requiring  the  best  evidence.  The  decision  itself  ia 
sustainable  upon  the  obvious  ground,  that  the  official  character  of  an  mdividual  may 
be  proved  by  acts  and  reputation. 


NOTE  89a— p.  206. 

Mr.  Gould,  in  his  excellent  work  on  pleading,  recently  published,  has  pointed  out 
the  distinction  alluded  to  in  the  text,  in  a  very  clear  manner.  The  following  are  hit 
remarks  upon  it :  **  There  is  an  important  distinction  to  be  observed  between  imroa* 
lerial  and  impertinent  averments :  viz.  that  the  former  must,  in  many  cases,  be  precisely 
proved ;  whereas  the  latter  require  no  proof  in  any  case.  For  tlie  purpose  of  explain- 
ing this  distinction,  it  must  be  premised  that  an  impertinent  averment  is  a  statement 
of  matter  altogether/o)-eig:n  to  the  merits  of  the  cause,  and  which  might,  therefore, 
be  entirely  struck  out  without  injury  to  the  pleading.  An  immaterial  averment  (as 
contradistinguished  from  an  impertinent  one)  has  been  variously  described ;  but  not 
always  with  sufficient  precision.  In  the  case  of  Bristow  v.  Wright,  (Doug.  665,)  Lord 
JUansfieldf  in  commenting  upon  the  distinction  between  these  two  species  of  aver- 
ments, observes,  '  The  distinction  is  between  that  which  may  be  rejected  as  surplus* 
age,  and  which  might  have  been  struck  out  on  motion,  and  what  cannot  Where 
the  declaration  contains  impertinent  mattery  foreign  to  the  cause,  and  which  the  mas- 
ter, on  a  reference  to  him,  would  strike  out,  that  will  be  rejected  by  the  court,  and  need 
not  be  proved.  But  if  the  very  ground  of  action  is  mis-stated ;  as  where  you  under- 
take to  recite  that  part  of  a  deed,  on  which  an  action  is  founded,  and  it  is  mis-recited ; 
that  will  be  fatal.' 

'*This  language,  though  sufficiently  descriptive  of  an  impertinent  averment,  affords 
rather  a  particular  example  than  a  general  definition  or  description  of  an  immaterial 
one.    The  following  is  therefore  sabmitted  as  a  substantially  correct  description  of  the 
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latter :— An  tmnuUerud  arerment  is  one,  aHeging,  with  needU$9  parUeuIariity  or  «»- 
neeesBory  eirewmtanceBj  what  ia  material  and  necessary,  and  which  might  properly 
have  been  stated  more  generoUy,  and  without  such  circumstances  or  particulars ;  or  id 
other  words,  it  is  a  statement  o£ unnecessary  particulars  in  eonneetion  wthy  and  as  dt» 
scriptive  of  what  is  material,^  (Gould's  PI.  160, 161, 3.)  The  author  then  proceeds 
to  illustrate  his  observations  by  an  accurate  and  concise  review  of  Bristow  v.  Wrightt 
aAer  which  he  further  says :  "  The  same  rule,  in  regard  to  immaterial  averments,  was 
recognized  in  the  case  of  Savage,  q.  t  v.  Smith,  (3  Bl.  Rep.  1101,  1104.)  That  waa 
an  action  of  debt  against  a  bailiff^  for  extorting  illegal  fees,  on  a  writ  of  fieri  facias. 
The  declaration  described  the  j^./a.  as  having  been  issued,  on  a  judgment  recovered 
in  B.  R.  at  a  specified  term,  for  £bl,  13, 0,  debt,  and  i^6, 10,  0,  costs.  But  the  plain- 
tiff having  failed,  on  the  trial,  to  prove  such  a  judgment,  the  court  held,  that  admitting 
it  to  have  been  unnecessary  for  the  plaintiff  to  state  any  judgment,  (ib.  1 104,  and  vid. 
5  T.  R.  498,)  that  is  to  say,  admitting  the  statement,  in  that  particular,  to  have 
been  immaterialy  yet  being  made  as  descriptive  of  the  foundation  of  the^./a.,  it  was 
necessary  to  be  proved  as  made."    (Grould's  PI.  168.) 

"  The  rule  that  immaterial  averments  must  be  strictly  proved,  is  however  by  no 
means  universal,  though  it  appears  to  have  been  formerly  so  understood :  The 
principle  of  the  rule  manifestly  embraces  (it  is  conceived)  no  other  averments  of  that 
class  than  those  of  which  a  variance  may  be  predicated.  And  the  rule  itself  is  now  ta 
be  understood  as  limited  by  tliat  principle,    (id.  164,  165.) 

"  The  rule  then,  as  limited  by  the  more  modem  authorities,  appears  to  he,  that  no 
immaterial  averment  requires  precise  proof,  unless  the  failure  of  such  proof  would  oc- 
casion a  variance  between  the  pleading  aind  tlic  proof:  or,  (in  different  language,) 
strict  proof  of  such  averment  is  not,  at  this  day,  pecessaiy,  unless  the  subject  of  the 
averment  is  a  record — a  written  instrument — or  (as  I  conceive)  an  express  contract. 
Inasmuch  as  these  are  in  strictness,  the  only  subjects  of  variance  (properiy  so  called) 
when  the  mistake  in  the  pleading  is  in  a  point  not  in  itself  materialJ^    (id  164.) 

The  decisions  relating  to  the  subject  of  the  foregoing  extract,  botli  American  and 
English,  will  be  found  to  exhibit  considerable  want  of  uniformity ;  and  this  has  proba- 
bly arisen  in  some  measure,  from  not  attending  to  the  reason  of  the  distinction  taken 
in  Bristow  v.  Wright,  and  Williams  v.  Allison,  cited  in  the  text.  (See  the  cases  cited 
post,  notes  401  and  407.)  Where  the  plaintiff  declared  upon  a  special  contract,  al- 
leging that  he  was  indebted  to  the  defendant's  testator  in  a  certain  sum  secured  to 
the  testator  by  bond  and  mortgage  executed  by  the  plaintiff';  and  that  it  was  agreed 
the  plaintiff  should  convey  the  mortgaged  premises  to  the  testator — ^the  latter  to  dis- 
charge the  plaintiff  from  his  indebtedness,  sell  the  premises,  and  aAer  deducting  the 
amoiAit  due  him,  pay  the  surplus  to  the  plaintiff,  and  on  the  trial,  it  turned  out  that 
the  bond  and  mortgage  were  executed  by  the  plaintiff  and  another;  the  court,  in  rela- 
tion to  the  variance,  adopted  the  rule  as  stated  by  Mr.  Chitty,  (1  Chitty's  PI.  395,)  that 
every  allegation  in  an  inducement  which  is  material,  and  not  impertinent  or  foreign  to 
the  cause,  and  which  cannot  be  rejected  as  surplusage,  must  be  proved  as  alleged. 
And  it  is  added  :  "  this  is  particularly  true  in  setting  forth  written  instruments.  As 
this  count  is  framed,  the  allegation  which  respects  the  existence  and  cancelling  the 
mortgage,  cannot  be  stricken  out  as  surplusage ;  and  if  not,  it  should  have  been  truly 
■ta.ted."    (Hess  v.  Fox,  10  Wend.  436, 437.)    It  has  been  held,  that  in  an  action  on  a 
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bm  or  note  payable  at  a  particular  time  and  place,  if  the  plaintiff  aver  specifically  that 
a  demand  was  made  at  the  time  and  place,  he  will  be  bound  to  prove  it.  (Conn's 
adm'r  v.  Gano's  ex'r,  1  Hamm.  Rep.  48S.)  The  court  concede  that  it  is  wholly  un- 
ueeesSAry  to  make  this  averment ;  but  they  say,  '<  being  made,  it  must  be  proved :  in 
an  action  against  the  drawer  or  endorser  of  a  bill,  it  is  not  necessary  to  state  that  the 
drawee  accepted  it ;  but  Chitty  says,  if  it  be  stated,  it  must,  in  an  action  against  the 
drawer,  be  proved ;"  and  they  cite  Chitty  on  Bills,  459.  Pease,  J.  dissenting  in  the 
above  case,  states  his  views  as  follows :  "  The  true  distinction  between  an  immaterial 
averment,  which  it  is  necessary  to  prove,  and  one  which  it  is  not,  I  consider  to  be  this : 
when  the  plaintiff  avers  in  his  declaration  a  fact,  the  converse  of  which  being  pleaded 
or  proved  by  the  defendant,  would  be  a  defence  to  the  action,  then  the  averment  ought 
to  be  proved.  But  if  the  fact  averred,  be  every  way  immaterial — if  it  form  no  part  of 
the  plaintiff's  right  to  recover,  and  if  the  converse  would  constitute  no  defence  to  the 
action,  then  it  would  be  not  only  useless  to  prove  it,  but  would  be  an  unnecessary 
waste  of  time  and  money,  and  a  trifling  with  the  administration  of  justice."  This  test 
is  perhaps  a  true  one  in  the  main,  but  admits  of  qualification.  Instances  are  of  fre- 
quent occurrence,  where,  through  the  inadvertence  of  the  pleader,  an  averment  has 
been  made  of  unnecessary  particulars,  *'  in  connection  with  and  as  descriptive  of  what  is 
material,"  and  where  a  failure  to  prove  such  particulars  resulted  fatally.  And  yet,  it 
would  be  hard  to  perceive  how  those  particulars  can  be  said  to  fbrm  an  essential  part  of 
the  plaintiff's  right  to  recover ;  or  the  converse  of  them  to  constitute  a  defence.  Where 
a  declaration  on  a  bill  of  exchange,  by  the  endorsees  against  the  acceptor,  alleged  that 
it  was  endorsed  to  the  plaintifis,  as  surviving  assignees  of  A.  B.,  af\er  his  bankruptcy ;  it 
was  held,  that  the  plaintifb  were  bound  to  establish  both  points ;  viz.  that  the  bill  was  en- 
dorsed after  the  bankruptcy  of  A.  B.,  and  to  the  plaintiff's  as  surviviog  assigneeSj  &c. ; 
though  if  the  declaration  had  been  general,  in  the  namea  of  the  plaintifis,  "  the  posses- 
sion of  the  bills  by  them  would  have  done."  (Bernasconi  v.  The  Duke  of  Argyle,  9 
Carr.  &  Payne,  29.) 

It  may  not  be  improper,  in  connection  with  the  above  cases,  to  introduce  the  follow- 
ing, though  they^have  no  very  intimate  bearing  upon  the  subject  we  have  been  con- 
sidering. In  an  action  on  a  bill  of  exchange,  by  endorsee  against  drawer^  if  the  plain- 
tiff aver  actual  notice  of  dishonor,  he  will  not  be  allowed  to  recover  on  proof  of  due 
diligence  merely.  (Blakely  v.  Grant,  6  Mass.  Rep.  S86.)  An  averment  of  actual  no- 
tice, however,  will  be  satisfied  by  proof  that  notice  was  given  before  action  brought; 
although,  from  the  fact  that  the  party  could  not  be  found,  it  was  not  given  at  the  proper 
time.  (Harris  v.  Richardson,  4  Carr.  &  Payne,  MS.)  And  proof  of  a  waiver  of  no- 
tice win  support  the  allegation  of  actual  notice.  (Taunton  Bank  v.  Richardson,  5 
Pick.  436.  Norton  v.  Lewis,  3  Conn.  Rep.  476.  Williams  v.  Matthews,  3  Cowen'a 
Rep.  252.) 


NOTE  399^p.  207. 


From  what  has  been  stated  in  the  next  preceding  note,  we  may  venture  to  lay  down 
the  rule  thus :  the  omission  to  prove  circumstances  alleged,  not  essential  to  the  claim 
or  charge,  and  which  might  have  been  wholly  omitted,  is  not  material,  provided  the 
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circumstances  so  alleged  do  not  operate  by  way  of  description  ofothers  which  are 
tial.  (See4  Starkie'sEv.  15S4.  Stevens  v.  Bigelow,12Mass.  Rep.  434.)  Accordijigiy, 
where  a  declaration  for  an  injury  to  the  reversionary  interest  of  the  plaintiff  in  land, 
contained  an  averment  that  the  premises  at  the  time  of,  &c.  and  itillwere,  in  the  oc- 
cupation of  A.  B. ;  whereas  the  occupation  of  A.  B.  had  ceased  befiire  the  commence 
mentof  the  suit;  held,  llmt  the  variance  was  immaterial ;  the  possession  of  A.  B.  at 
the  time  of  the  injury  being  properly  described.  (Vowles  v.  Miller,  3  Tauqt-  137.) 
In  an  action  on  a  promise  to  indemnify  against  a  particular  act  done  at  the  request  of 
the  defendant,  the  plaintiff,  by  way  of  showing  that  he  had  been  damnified,  set  tbrth  a 
judgment  obtained  against  him,  and  alleged  that  the  suit  was  commenced  by  "  a  writ 
commonly  called  an  attachment  of  privilege ;"  the  allegation  as  to  the  writ  was  held 
Burplusage,  and  not  necessary  to  be  proved.  (Allaire  v.  Ouland,  3  John.  Cas.  53.) 
Kent,  J.  dissenting,  considered  the  averment  of  tlie  writ  an  immaterial  one,  and 
not  impertinent.  He  says,  the  rule  requiring  immaterial  averments  to  be  proved  was 
intended  to  inculcate  brevity  and  precision  in  pleading,  and  to  serve  as  a  rod  Qvec 
counsel  wlio  should  encumber  the  record  ;  tliat  the  writ  was  connected  with  the  cause 
of  action,  and  as  it  was  alleged,  the  plaintiff  sliould  be  held  to  prove  it.  (id.)  And  where 
the  action  was  against  a  sheriiF,  for  taking  insufficient  sureties  in  replevin,  and  it  was  al* 
leged  that  the  party  replevying  levied  his  plaint  at  the  next  county  court,  to  wit,  at  a 
county  court  holdcn,  &.c.  before  A.,  B.,  C.  &c. ;  and  the  evidence  was,  that  tlie  court 
was  holden  before  other  perscms ;  held,  the  material  allegation  being  that  the  party 
levied  his  plaint  at  the  next  county  court,  the  residue,  as  to  the  names  of  the  suitors^ 
was  surplusage,  and  therefore  the  variance  might  be  disregarded.  (Draper  v.  Garratt» 
3  Bam.  &  Cress.  3.  See  Judge  v.  Morgan,  13  East,  547 ;  and  see  post,  note  407.) 
Where  the  plaintiff's  declaration  was  upon  a  contract  for  the  sale  of  the  whole  of  his 
crop  of  tobacco,  and  averred  a  delivery  of  a  given  quantity,  and  readiness  and  an  oflcr 
to  deliver  the  residue ;  held,  that  proof  of  his  having  delivered  the  whole  crop,  save  a 
small  quantity  not  merchantable,  sustained  the  declaration;  the  only  material  aver- 
ment, say  the  court,  was  the  quantity  delivered,  and  that  was  proved ;  the  other  part 
of  the  averment  taken  separately  was  immaterial,  and  not  calculated  to  mislead.  (Cabi- 
ness  V.  Brown,  1  Alab.  Rep.  41.)  Likewise,  where  the  declaration  stated  that  the  de- 
fendant sold  to  the  plaintiff  certain  premises,  which  were  held  by  one  F.  under  an  agree- 
ment with  the  defendant  for  four  years,  by  which  agreement  F,  was  bound,  among  other 
things,  to  leave  the  premises  in  good  tenant-like  order  and  condition ;  and  that  the  de- 
fendant agreed  to  do  alt  such  other  tenantable  repairs  as  should  not  be  done  by  F; 
concluding  wiih  an  averment,  that  F.  did  not  leave  the  premises  in  good  repair  at  the 
expiration  of  her  tenancy ^  but  neglected,  &c.,  in  consequence  of  which  tlie  defendant 
was  called  upon  to  repair,  and  refused,  &c.  Best,  J.  was  of  opinion  that  the  words 
"  at  the  expiration  of  her  tenancy,"  might  be  rejected  as  surplusage,  and  need  not  be 
proved ;  because  it  was  immaterial  when  F.  lefl  the  premises ;  whenever  it  wa«, 
whetlier  before  or  af\er  the  term  fixed  by  F.'s  lease,  the  defendant  should  then 
have  made  the  repaii-s,  and  might  have  entered  for  that  purpose.  (Goodson  v. 
Gouldsmiih,  2  Carr.  &  Payne,  555.)  In  a  special  action  on  the  case,  the  plaintiffi 
declared  that  the  defendant,  contriving,  and  voUfully  and  maliciously  intendingt 
&c.  dug  up  the  soil  of  a  certain  lot,  whereby  the  foundation  of  the  plaintiff's  house 
was  injured ;  *it  was  held,  that  evidence  of  negligence  merely,  on  the  part  of  the  de- 
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fend  ant,  would  support  the  declaration,  the  allegation  of  malice  being  surplusage. 
(Panton  v.  Holland,  17  John.  Rep.  9-2.)  So,  in  an  action  for  an  infirinfljement  of  the 
plaintiff's  riglit  to  the  use  of  certain  water,  the  declaration  alleged  that  the  acts  com- 
plained of  were  done  maliciously,  wantonly,  &c.,  and  it  was  held,  that  as  there  was  a 
perfect  cause  of  action,  independent  of  the  malice  alleged,  proof  of  it  was  not  necessary. 
(Twiss  V.  Baldwin,  9  Conn.  Rep.  291.)  And  in  an  action  for  -a  libel,  where  the  plain- 
tiff alleged,  that  before  the  publication  of  the  libel,  the  plaintiff's  carriage  came  in  con- 
tact with  a  carriage  in  which  E.  S.  was  riding ;  and  that  the  accident  happened  with- 
t>ut  any  default  on  the  part  of  the  plaintiff,  and  then  alleged  a  publication  of  the  libel  of 
and  concerning  the  accident ;  upon  the  trial  it  appeared  that  the  accident  did  happen 
through  the  plaintiff's  default ;  yet  held  to  be  no  variance,  so  as  to  bar  tlie  plaintiff 
from  recovering,  in  respect  to  part  of  the  libel  not  justified  ;  the  allegations  being  divi- 
sible, and  the  averment  that  the  accident  happened  without  the  plaintiff's  default, 
1)eing  an  immateriai  circumstance.  (Churchill  v.  Hunt,  2  Barn.  &  Aid.  085.)  So,  in 
Irepass,  for  driving  against  the  plaintiff's  cart,  an  allegation  in  the  declaration  that  the 
plaintiff  was  in  the  cart,  was  held  imuiatcrial,  and  not  necessary  to  be  proved.  (Howard 
-V.  Peete,  2  Chilty's  Rep.  315.) 

In  Wilson  V.  Codman's  ex'r,  3  Cranch,  193,  the  plaintiff  declared  on  a  note  assign- 
ed to  him  by  a  writing  endorsed  thereon,  and  aHeged  the  assignment  to  have  been 
made  for  value  received :  the  court  held  tliat  this  averment  was  not  descriptive  of 
the  endorsement,  but  related  to  a  fact  dehors  the  instrument,  and  beini;  altoorether 
immaterial,  need  not  be  proved.  (M'Williams  v.  Smitli,  1  Call's  Rep.  106,  S.  P.) 
Where,  however,  the  averment  of  value  received  in  a  declaration  is  descriptive  of  a 
'writing  which,  when  produced,  is  found  not  to  contain  those  words,  the  variance  will 
he  fatal  (See  Saxton  v.  Johnson,  10  John.  Rep.  418,  cited  post,  note  407,  and  several 
other  cases  there  stated,  sustaining  the  same  principle ;  and  see  that  note  as  to  the 
•doctrine  of  surplusage  in  its  application  to  averments  descriptive  of  written  instru- 
ments generally.)  In  a  declaration  on  a  note  payable  by  instalments,  the  plaintiff  aver- 
red that  two  instalments  had  elapsed,  and  that  the  whole  note  was  due;  on  demurrer, 
it  was  held,  that  the  averment  of  the  whole  D<ite  being  due,  might  be  rejected  as  sur- 
phisage,  and  judgment  given  for  the  amount  of  the  two  tnstabnents.  (Tucker  v. 
Randall,  2  Mass.  Rep.  283.)  And  where,  upon  a  note  payable  in  cliattels,  the  decla- 
ration concluded  with  the  words  ordinarily  used  in  declaring  upon  negotiable  promis- 
flory  notes,  "  whereby  and  by  force  of  the  statute,"  &c. ;  on  motion  in  arrest  of  jud^ 
ment,  held,  that  the  reference  to  the  statute  might  be  rejected  as  surplusage.  (Thomas 
▼.  Roosa,  7  John.  Rep.  461.)  In  Drown  v.  Smith,  (3  N.  Hamp.  Rep.  299,)  the  objec- 
tion was  taken  at  the  trial,  under  a  declaration  upon  a  similar  instrument,  alleging  that 
the  defendant  promised  "  by  his  certain  note,"  &c. ;  and  the  court  held,  that  those 
vvords  might  be  rejected,  and  so  the  count  would  stand  upon  the  contract  evidenced  by 
Ihe  written  instrument.  Also,  where  a  defendant  was  described  in  the  declaration  as 
trader  and  administrator,  and  the  bond  upon  which  the  action  was  founded,  when 
produced  on  oyer,  appeared  to  have  been  given  by  the  defendant  in  his  individual  ca- 
pacity ;  held,  on  demurrer,  that  the  description  of  him  a«  administrator,  might  be  ze> 
g&rded  as  surplusage.    (Clark  y.  Lowe,  15  Mass.  Rep.  476.) 
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There  m  no  diitiiiclion  between  civiJ  ami  orimifia]  proceedingi^  in  respect  to  the 
general  doctrine  of  turplueage,  except,  perhaps,  that  in  the  latter,  courts  wiJQ  be  more 
strict  in  requiring  proof  of  matters  alleged,  than  in  the  former.  (Per  Livingston,  J., 
United  Sutes  ▼.  Porter,  S  Day's  Rep.  386.)  We  shaU  therefore  merely  refer  the 
reader  to  our  two  next  pieceding  notes,  and  introduce  a  lew  additional  illustratjoDS, 
partisukrly  bearing  upon  the  present  subject.  We  have  seen,  (ante,  note  S91,)  that 
in  an  indictment  for  obtaining  goods  by  false  pretences,  it  is  not  necessaiy  to  prore  sH 
Ibe  pnetences  alleged ;  and  if  more  pretences  are  set  out  than  can  be  proved,  or  than 
are  material  to  establish  the  ofienee,  they  may  be  rejected  as  surplusage.  (The  Peo- 
ple ▼.  Haynes,  11  Wend.  557,  565.)  Where  an  indictment  alleged  that  the  defend- 
ant, in  and  upon  one  P.  Honey ,  did  make  an  assault,  and  her  the  said  P.  Ihtnt  then 
and  there  did  beat,  wound  and  ill  treat,  with  intent  her  the  said  P.  Harvey  to  ravish; 
it  was  the  court's  opinion  that  the  whole  clause  relating  u>  the  beating  might  be  re- 
garded as  surplusage.  (Commonwealth  v.  Hunt,  4  Pick.  353.)  The  ground  of  this 
opinion,  though  it  is  not  stated  in  the  report,  was  probably  the  inconsistency  of  the 
passage,  with  the  other  parts  of  the  indictment.  The  rule  in  such  cases  is,  that  an 
inconsistency  in  material  alfegatk>ns  vitiates  the  indictment :  but  not  so  if  the  entire 
allegation^  in  which  the  discrepancy  consists,  might  have  been  omitted ;  for  tbes,  up- 
on the  maxim  **  utile  per  imuUe  non  vUiitur,'*  the  allegation  may  be  considered  as  sur- 
phisage,  and  disregarded.    (Starkie's  Cr.  PL  374,  375.) 

It  was  the  ancient  doctrine  that  no  indictment,  concluding  eontraformam  statuU, 
could  be  maintained  as  an  indictment  at  common  law ;  but  this  has  k)ng  since  been  ex- 
ploded ;  and  now,  if  an  offence  be  charged  as  having  been  committed  contrary  to  the 
Statute,  and  there  is  either  no  such  statute,  or  the  ofienee  is  not  embraced  within  it, 
the  accused,  provided  enough  is  charged,  may  be  convicted  on  proof  of  an  offence  at 
common  law,  and  the  reference  to  the  statute  will  be  treated  as  surplusage.  (Re»- 
publica  v.  Newell,  3  Yeates,  407,  414.  Knowles  v.  The  State  of  Connecticut,  3  Day^ 
Repu  lOS.  Commonwealth  v.  Hoxey,  16  Mass.  Rep,  335.  Pennsylvania  v.  Bell, 
Addis.  Rep.  156.  1  Oiitty's  Cr.  Law,  3S9.  1  Saund.  135,  n.  (3).)  And  the  gene- 
ral rule  is,  that  all  allegations  which  are  wholly  superfluous  need  not  be  established,  but 
may  be  thrown  out  of  the  question  altogether.    (I  Chitty's  Cr.  Law,  557.) 

But  if  the  averment  be  material,  that  is,  if  it  be  connected  with  the  charge,  it  most 
bid  proved.  (1  Chitty's  Cr.  Law,  557.)  Thus,  in  an  indictment  fi>r  a  riot  in  pulMog 
d(^wn  a  house,  the  name  of  the  owner  is  material :  and,  therefore,  where  the  indict^ 
mi^it  ch^ged  that  it  was  tlie  dweliing  house  of  A.,  and  it  turned  out  that  A.  was  a 
feme  covert,  hekl  that  the  conviction  was  erroneous.  (The  State  v.  Martin,  3  Murph. 
533 ;  aec^  ^neen  v.  $oley,  3  Salk.  595.)  So  in  an  indictment  for  hiiceny  of  good% 
the  owner's  nami;  must  be  proved  as  alleged ;  and  where  they  were  laid  as  the  property 
of  H.  ajid  turned  ^t  to  be  the  property  of  H.  &  E^  partners,  the  variance  was  admit- 
t^  t^  be  fata).  (Commonwealth  v.  Trimmer,  1  Mass.  Rep.  476.)  In  New-Yock, 
however,  it  is  expressly  proviided  by  statute,  that  in  an  indictment  for  any  ofienee  com- 
mitted upon  personal  property,  belonging  to  several  owners  or  partners,  it  shall  be  suffi- 
cient to  allege  such  property  to  belong  to  any  one  or  more  of  such  partoers  or  owners, 
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without  naming  all.  (2  R.  S.  727,  §  46.)  Whether,  if  the  name  of  the  owner  be  not 
laid  with  an  aUm  diaus,  it  is  sufficient  to  pro?e  that  he  is  commonly  known  by  the 
name  alleged,  where  it  appears  his  name  of  baptism  is  different ;  quere.  (State  v. 
France,  1  Tenn.  Rep.  434.)  An  indictment  for  perjury,  alleged  to  have  been  commit- 
ted befijre  A.,  is  not  sustained  by  proof  of  perjuiy  before  A.  &  T.  (The  State  v. ' 
MayscMi,  1  Const  Rep.  300.) 

And  allegations  which  are  not  impertinent  or  foreign  to  the  cause  must  be  proved, 
although  a  prosecution  for  the  offence  charged  might  be  maintained  without  such  alle* 
gations.  Thus  an  indictment  for  stopping  the  mail,  which  alleged  a  contract  between 
the  poet  master  general  and  the  mail  carrier,  was  held  not  supported  without  proof  of 
fuch  contract.    (United  States  v.  Porter,  3  Day's  Rep.  283.) 


NOTE  401— p.  208. 

The  doctrine  of  the  text  has  been  ahnost  universally  recognized ;  and  the  occasion- 
al diversity  exhibited  by  the  cases,  will  be  found  to  result  mainly  from  the  different 
views  which  courts  have  entertained  of  its  application,  rather  than  from  any  doubts  as 
to  its  existence.  *<  That  the  allegata  and  probata  should  correspond,  is  a  rule  as 
sound  in  principle,  as  it  is  well  established  in  precedent  To  permit  the  plaintiff 
in  an  action  to  recover  on  evidence  materially  variant  from  his  allegations,  would 
defeat  the  purposes  of  pleading.  The  defendant  could  neither  be  enabled  to  rebut 
such  proof)  nor  plead  a  recovery  in  bar,  in  a  future  action  for  the  same  demand ; 
and  though  the  privity  and  intercourse  between  the  parties,  may  of\en  enable  them  to 
know,  without  having  recourse  to  pleadings,  what  is  the  nature  of  the  claim  or  de- 
fence, yet  a  departure  from  a  rule  of  general  utility  cannot  be  justified,  because  in  par- 
ticular instances,  it  has  no  practical  effect.  But  if  the  parties  themselves  could  be 
presumed,  from  their  privity,  to  know  the  true  cause  of  action,  to  avail  themselves  of 
a  judgment  as  a  bar  of  a  future  action  for  the  same  cause,  they  must  be  able  by  legal 
averments,  to  make  the  identity  of  the  cause  of  action  known  to  a  judicial  tribunal, 
who  are  strangers  to  their  transactions.''  (Query  v.  Brindlinger,  Litt  Sel.  Cas.  87,  per 
Cur.)  But  it  is  sufficient,  in  general,  if  the  contract  given  in  evidence  agree  in  sub- 
stance and  legal  effect  with  that  stated  in  the  declaration ;  and  though  ihe  proof  dis- 
close circumstances  beyond  what  is  contained  in  the  declaration,  the  variance  will  not 
be  regarded,  provided  the  matters  omitted  do  not  qualify  or  alter  in  any  respect  those 
which  are  alleged  as  the  foundation  of  the  action.  Thus,  a  declaration  for  not  deliver- 
ing a  quantity  of  gum  Senegal,  is  sustained  by  proof  of  a  contract  to  deliver  rough  gum 
Senegal ;  it  appearing  that  all  gum  Senegal  on  its  arrival  is  called  rough.  (Silver  r. 
Hesseltine,  1  Chitty's  Rep.  38.)  And  where,  in  an  action  upon  a  contract  of  warran- 
ty in  the  sale  of  a  quantity  of  oil,  the  declaration  alleged  that  the  defendant  undertook, 
that  the  oil  was  of  a  "  good  and  superior  quality,  to  wit,  prime  quality  winter  oil ;"  and 
the  evidence  offered  was,  that  tht:  defendant  warranted  the  oil,  to  be  prime  quality 
winter  oil ;  it  was  held,  that  tliere  was  no  variance  between  the  contract  as  aDeged, 
and  the  evidence,  because  the  words  under  the  scilicet  were  to  be  regarded  as  the  sub- 
stantial averment  (Hastings  v.  Lowring,  2  Pick.  214.)  So  where  the  plaintiffi  de* 
clared,  setting  forth  an  exchange  of  vessels,  between  them  and  the  defendants,  and  al- 
leging that  the  defendants  agreed  to  pay  $6,500,  as  the  difference ;  proof  that  the 
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agreement  was  to  pay  in  notes  at  4,  6  and  8  months,  the  suit  being  brought  after  the 
notes  fell  due,  was  deemed  to  be  no  variance.  (Porter  v.  Talcott,  1  Co  wen's  Rep,  35§,  580, 
per  Woodworth,  J.)  These  qualifications  respecting  the  modeof  payment,  are  introdtu^ 
for  the  benefit  of  the  purchaser,  and  during  the  time  to  which  they  relate,  the  seller  must 
•ue  on  the  special  contract ;  when  that  time  is  expired,  the  money  is  actually  due.  (Per 
Woailworth,  J.  id. ;  and  see  Brooke  v.  While,  4  Bos.  &  Pull.  380, 3S2,  per  Chambre,  J.) 
AnJ  where  the  pmmise  alleged  was,  to  pay  certain  arrearages,  and  it  turned  out  in 
proof  that  the  promise  was  to  pay  arrearages,  and  also  what  the  plaintiff  had  to  pay 
a  certain  company ;  it  was  held,  there  was  no  material  variance ;  for  "  proof  of  a  prom- 
ise beyond  what  is  averred,"  say  the  court, "  but  embracing  that  also,  cannot  prejudice 
the  defendant.  It  is  not  setting  fi)rth  a  different  promise,  but  failing  to  set  forth  ibe 
whole,  to  the  prejudice  of  the  plaintiff* only."  (Alvord  v.  Smith,  6  Pick.  232,  235  ;  see 
post,  p.  209  of  the  text,  and  the  cases  there  cited ;  and  Henry  v.  Clelland,  14  John. 
Rep.  400,  cited  post,  note  407.) 

But  the  legal  effect  and  identity  of  tlie  contract  must  be  cautiously  kept  in  view,  and 
any  variance  in  this  res]>cct,  relating  to  the  promise  or  undertaking  upon  which  the 
action  is  predicated,  or  the  consideration  thereof  will  be  fatal.  Thus,  an  allegation  of 
a  promise  to  pay  absolutely,  on  the  death  of  J.  S.,  cannot  be  sustained  by  proof  of  a 
promise  to  pay  on  the  death  of  J.  S.,  provided  he  left  the  promissor  sufficient,  or  be 
wjs  able  to  pay  it.  (Roberts  v.  Peake,  1  Burr.  325.)  St>,  if  the  declaration  allege  a 
pro.nise  by  the  defendant,  to  sell  his  tallow  to  the  plaintiff,  at  four  shillings  per  stone, 
and  the  proof  is,  that  he  promised  to  sell  at  that  price,  hut,  that  if  the  plaintiff  gave 
more  to  any  one  else,  he  should  give  the  same  to  the  defendant ;  the  variance  will  not 
be  overlooked.  (Churchill  v.  Wilkins,  1  T.  R.  447,  cited  in  the  text)  And  a  declara- 
tion on  a  note  with  a  ]>roviso  or  condition,  should  set  forth  the  condition,  or  the  vaiiance 
will  be  fatal.  (Wliitaker  v.  Smith,  4  Pick.  83.)  The  case  of  a  bond,  which  undoubt* 
edly  may  be  declared  on  without  setting  forth  the  condition,  is  different;  for  the  de- 
fendant in  such  case  is  entitled  to  oyer,  both  of  the  bond  and  the  condition ;  but  there 
is  no  such  right  in  relation  to  simple  contracts,  and  this  shows  the  necessity  of  setting 
out  the  whole.  The  defendant  is  entitled  to  know  the  whole  of  the  contract  on  which 
he  is  sued,  in  order  that  he  may  determine  how  to  defend  himself,  (id.  per  Parker, 
C  J.)  And  where  the  declaration  was  upon  a  promise  to  pay  $100,  for  improve- 
ments upon  lands,  and  the  promise  proved,  was  to  pay  so  much,  if  the  promissor 
obtained  a  contract  for  the  land  from  the  landlord,  the  variance  was  held  fatal 
(Lower  v.  Winters,  7  Cowen's  Rep.  263.)  So  a  promise  in  the  alternative  will  not 
Sistain  a  declaration  upon  a  promise  absolutely.  (Per  Hosmer,  C.  J.  in  Curley  v. 
D  Jan,  4  Conn.  R.  259,  265 ;  see  also  the  cases  cited  in  the  text.)  Thus,  where  tlie 
contract  was  alleged  as  absolute  to  transport  twenty  tons,  and  the  one  proved  was, 
to  transport  fifteen  or  twenty  tons,  the  variance  was  held  fatal.  (Stone  v.  Knowl- 
ton,  3  Wend.  Rep.  374.)  So,  where  the  plaintiff's  declaration  contained  counts 
upon  an  indebitatus  asnanpsit  and  quantum  valehanty  for  meat,  lodging,  nursing, 
&c.  furnished  by  the  plaUitiff  for  the  defendant's  infant  daughter;  and  he  prov- 
ed a  contract  in  the  altem&tive,  by  which  the  defendant  agreed  to  bind  his  daugh- 
ter to  him,  or  pay  so  much  lor  boarding,  nursing  and  clothing  her,  as  her  board, 
&c.  were  worth ;  held  a  fatal  variance.  (Williams  v.  Kinnard,  1  Alab.  Rep.  196.) 
Where  the  plaintiff  averred  a  demise  for  three  years,  held  that  such  averment  could 
not  be  sustained  by  proof  of  a  lease  for  one  year  certain,  and  two  yean  flirtber 
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sion  on  the  same  lerrns,  by  consent  of  the  laiKllord.    (Alexander  v.  Horns,  4  Cranch, 
299 ;  see  this  case  and  others  cited  ante,  note  390,  p.  494.)    So  an  allegation  that 
the  defendant  undertook  to  transport  certain  goods  to  C,  at  his  own  risk  against 
all  danger,  except  dangers  of  the  seas,  is  not  supported  by  proof  that  the  defendant 
took  on  himself  all  risks,  except  dangers  of  the  seas ;  for  a  liability  for  the  risk  of  trans- 
portation, except  that  of  tlie  seas,  is  materially  different  from  liabilily  for  all  risks,  with 
the  same  exception.    (Bridge  v.  Austin,  4  Mass.  Rep.  115.)    And  the  statement  of  a 
general  warranty  as  to  the  soundness  of  a  horse  is  not  supported  by  proof  of  a  warran- 
ty, except  a  kick  on  the  leg.    (Jones  v.  Cowley,  4  Barn.  &  Cress.  445.)    A  declara- 
tion that  certain  machines  were  warranted  to.be  good  and  merchantable,  is  not  sus- 
tained by  proof  that  they  were  warranted  to  be  equal  to  any  in  America.  .  (Goulding 
et  al.  V.  Skinner,  1  Pick.  16-2.)    A  contract  to  deliver  soil  cannot  be  declared  on  as  a 
oontrat  to  deliver  soil  or  breeze,  if  it  api)ear  that  soil  and  breeze  are  different  articles. 
(Clark  V.  Manstone,  5  Esp.  Rep.  239.)    Nor  will  a  declaration  for  the  sale  and  delive- 
ry of  pine  timber,  be  supported  by  proof  of  the  sale  and  delivery  of  spruce  timber. 
(Robbins  v.  Otis,  1  Pick.  $68.)    Nor  a  declaration  on  a  promise  to  pay  money,  by 
pT6ofof  a  promise  to  deliver  certificates  of  debenture.    (Baylies  et  al.  v.  Fettyplaee  et 
al.,  7  Mass.  R.  325.)    So  a  declaration,  on  a  promise  to  deliver  cloth  to  the  plaintiff,  is 
not  supported  by  evidence  of  a  promise  to  deliver  cloth  to  him  at  the  defendant's  facto- 
ry. (Clark  v.  Todd,  1  Chip.  R.  213.)    And  an  allegation  of  a  promise  to  pay  $1000  in 
a  reasonable  time,  is  essentially  different  from  a  promise  that  if  the  plaintiffs  shall  re- 
convey  certain  land,  the  defendant  will  pay  them  the  purchase  money,  which  was 
$1100,  or  so  much  thereof  as  he  shall  hone  received.    (Bunnel  v.  Taintor's  adm'r,  5 
Conn.  Rep.  273.)    Proof  of  a  promise  to  pay  as  soon  as  A.  came,  will  not  sustain  a 
declaration  upon  a  promise  to  pay  in  March  or  ApriL    (Victoire  v.  Moulin,  8  Mart. 
Lou.  Rep.  400.)    So  a  promise  to  pay  tlie  coming  week  will  not  support  an  allegation 
of  a  promise  to  pay  when  requested.  (Lawrence  v.  Barker,  5  Wend.  Rep.  301.    Que- 
ry V.  Brind linger,  Litt.  Sel.  Cas.  84.)    And  an  allegation  that  rent  was  to  be  paid  on 
demand,  is  not  supported  by  proof  that  it  was  to  be  paid  at  the  end  of  the  year.  TTay- 
lor  V.  Hickman,  Litt  Sel.  Cas.  494.)    Nor  will  a  promise  to  pay  on  a  particular  day, 
sustain  an  allegation  of  a  promise  to  pay  in  a  reasonable  time.    (Willoughby  v.  Ray- 
mond, 4  Conn.  Rep.  130.)   And  proof  of  a  promise  to  an  executor,  varies  from  an  al- 
legation of  a  promise  to  the  testator.    (Glenn's  cx'rs  v.  M'Cullough,  2  M'Cord's  Rep. 
312.)    So  a  promise  to  a  husband  and  wife  jointly,  will  not  sustain  an  allegation  of  a 
promise  to  the  wife  before  marriage.    (Bunnel  v.  Taintor's  adm'r,  5  Conn.  Rep.  278.) 
Where  the  declaration  stated  that  the  defendant  was  to  pay  the  plaintiff  iS90,  one  half 
in  cash  and  the  other  in  whiskey  and  horse  flesh,  to  be  between  the  value  of  twenty- 
one  pounds  and  twenty-five  pounds ;  and  tlie  agreement  proved  was,  that  the  jS90 
were  to  be  paid  one  half  in  cash  and  the  other  in  whiskey  and  horse  flesh,  to  be  be- 
tween the  value  of  twenty  and  twenty-five  pounds ;  the  variance  was  held  fatal. 
(Rogers  v.  Estis,  Lilt  Sel.  Cas.  2.)    Under  a  declaration  in  assumpsit,  upon  a  prom- 
ise by  a  consignee  or  bailiff  to  render  a  reasonable  account,  the  plaintiff  cannot  give  in 
evidence  a  contract  to  account  in  a  special  manner ;  if  the  undertaking  be  special,  it 
must  be  so  laid,  or  the  variance  will  be  fatal.    (Pope  et  al.  v.  Barret,  1  Mason,  117.) 
Otherwise,  however,  it  seems,  in  actions  of  account    (id. ;  and  see  Robert  v.  kur 
4i€w«,  Cio.  Eiiz.  82 ;  Godfrey  v.  Saundeis,  3  Wils.  73.)  In  Louisiana,  where  the  pe- 
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tition  stated  that  the  plaintiffs  sold  the  defendant  one  hundred  harrels  of  flour,  half  fine 
and  half  superfine,  at  13  dollars  per  barrel,  &c.;  evidence  that  the  defendant  ptirchta- 
cd  100  barrels  of  flour  of  the  plaintiflEa,  which  were  worth  13  dollars  per  barrel,  was 
held  sufficient  to  sustain  the  allegation.  (Gilly  et  al.  v.  Henry,  8  Mart.  Lou.  Rep.  40ft. 
And  see  Boyd  et  al.  v.  Howard,  3  Mart.  Lou.  Rep.  N.  S.  386 ;  id.  4  Jtfart  Lou.  Rep. 
N.  S.  178,  in  which  the  general  rule  is  laid  down,  that  a  vendor  who  alleges  a  Btipilp 
lated  and  certain  sum  as  the  price  of  the  sale,  may  give  evidence  of  the  value  of  the 
objects  sold.)  Where  the  plaintiff  declared  upon  a  contract,  by  which  he  was  to  hare 
tlie  use  and  occupation  of  a  clothier's  shop,  for  a  period  commencing  in  October,  1818, 
and  ending  at  the  expiration  of  the  season  for  dressing  cloth,  to  wit,  on  the  first  of 
May,  1819 ;  and  the  period  proved  was,  during  the  season  for  dressing  cloth ;  held  a 
fktal  variance.  (Curley  v.  Dean,  4  Conn.  Rep.  359.)  So,  the  plaintiff  having  alleg- 
ed a  contract,  by  which  the  defendant  was  to  receive  all  the  accounts  contracted  by 
the  plaintiff  in  a  certain  business  during  a  sptcified  period,  and  the  proof  was  that 
the  defendantVas  to  recive  the  first  monies  accruing  from  the  business,  and  resort  to 
the  account  for  the  balance  only,  the  variance  was  held  fatal,    (id.) 

In  actions  upon  a  contract  of  warranty,  though  it  is  usual  to  allege  an  exptem  and 
formal  promise  and  undertaking  in  a  declaration,  it  is  not  necessary  that  the  proof  should ' 
literally  correspond  with  what  is  set  out ;  for  any  affirmation  at  the  time  of  the  sale,  in- 
tended as  a  warranty  by  the  affirmant  and  relied  upon  as  such  by  the  purchaser,  will 
support  the  allegation.  Thus,  where  the  declaration  averred  that  the  defendant  under- 
took that  the  horse  he  sold  to  the  plaintiff  was  quiet,  &c. ;  held,  ^at  proof  that  the  de- 
fendant said,  at  the  time  of  sale,  "  You  may  depend  upon  it  that  the  horse  is  perfectly 
quiet,  fitc.  will  support  the  averment.  (Cave  v.  Coleman,  3  Mann.  &  Ryl.  S ;  and  see 
Chapman  v.  Murch,  19  John.  R.  390 ;  Sweet  v.  Colgate,  30  John.  R.  303 ;  Bacon  v. 
Brown,  3  Bibb,  35 ;  Jackson  v.  Witlierell,  7  Serg.  U  Rawle,  483 ;  Cramer  v.  Brad- 
shaw,  10  John.  R.  484 ;  Gilchrist  v.  Mann,  3  Car.  Law  Repos.  667 ;  Erwin  v.  Mas- 
well,  3  Murph.  345 ;  Robers  v.  Morgan,  3  Cowen's  Rep.  438.)  And  an  allegation 
that  the  defendant  warranted  a  horse  to  be  not  over  seven  years  old,  is  sustained  in 
substance  by  proof  of  a  warranty  tliat  he  was  seven  years  old  the  spring  next  aAer  the 
sale.    (Henry  v.  Henry,  1  Chip.  Rep.  365.) 

Not  only  must  the  promise,  for  the  breach  ^f  which  the  action  is  brought,  be  Imly 
stated,  and  proved  as  alleged,  but  the  entire  consideration  for  the  promise  must  be  set 
out ;  and  if  there  be  any  material  variance  between  the  consideration  as  averred  and 
the  proof,  it  will  be  fatal ;  (see  poet,  308  of  the  text,  and  the  cases  there  cited ;  ako 
Brooks  V.  LovHe,  1  Nott  U  M'Cord,  343.)  Accordingly,  where  the  declaration  a)* 
leged  a  contract  by  the  defendant,  in  consideration  of  ait  undertaking  by  the  plaintiff,  to 
buUd  a  ship,  and  the  evidence  was  of  a  contract  to  finish  a  ship  partly  built,  and  sell  it 
to  the  defendant,  the  variance  was  held  fatal.  (Smith  v.  Barker,  3  Day's  Rep.  813.) 
And  where  the  plaintiff  declared  on  a  contract,  alleging  it  as  one  by  which  the  defend- 
ant agreed  to  pay  him  a  specified  sum,  for  half  the  land  taken  for  a  certain  road ;  and 
the  contract  proved  was,  that  the  defendant  was  to  pay  for  all  the  land,  tiie  variance 
was  held  fatal.  (Crawford  et  al.  v.  Morrell,  8  John.  Rep.  353.)  So,  where  an  agent 
sold  to  A.  in  one  lot,  and  at  an  entire  price,  two  horses ;  one  belonging  to  B.,  and  an- 
other to  C,  warranting  both  to  be  sound,  it  was  held  that  A.  could  not  maintain  as- 
sumpsit against  B«,  for  the  unsoundness  of  the  horse  bek>Dging  to  the  latter,  declaring 
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as  upon  the  sale  ofone  horse ;  for  the  contract  concerning  the  two  horses  was  entire, 
and  the  whole  consideration  for  the  warranty  was  not  set  forth.    (Symonds  v.  Carr,  1 
Gamph.  361, 2,  and  vide  note  (a)0    And  a  declaration  for  the  price  orpine  timber,  sold 
and  delivered,  is  not  supported  by  proof  of  a  sale  and  delivery  of  qmtce  timber.    (Rob- 
bins  V.  Otis,  1  Pick.  368,  supra.)    In  an  action  to  recover  damages  for  not  performing 
a  contract  to  convey  land,  a  variance  respecting  tlie  locality  of  the  land,  between  the 
consideration  of  the  contract  as  laid  and  proved,  has  been  held  fatal.    (Obert  v.  White- 
head, 6  Halst  393.)    And  where  the  declaration  alleged,  that  in  consideration,  the 
plaintiff  would  deliver  a  certain  note  to  a  third  person,  there  to  remain,  until  the  defend- 
ant should  pay  a  note  given  by  the  plaintiff  to  A.,  the  defendant  promised  the  plaintiff 
to  save  him  harmless,  &c.;  and  the  evidence  was,  that  the  plaintiff  agreed  to  deliver 
the  note  to  a  third  person,  and  let  it  remain  till  he  should  return  from  a  journey,  and 
that  in  consideration  thereof  the  defendant  promised,  &c. ;  the  variance  was  held  &tal* 
(Colt  v«  Root,  17  Mass.  Rep.  229.)    And  so,  where  the  declaration  alleged  a  pnunise^ 
that  in  consideration,  the  plaintiff  tooiiJd  endorse  a  note,  &c. ;  and  the  evidence  was  of 
a  promise,  in  consideration  of  the  plaintiff's  having  endorsed  a  note.    (BuOdey  v.  Lan- 
don,  2  Conn.  Rep.  404.)    And  where  the  contract  stated  in  the  declaration  was  al- 
leged to  be  on  a  past  consideration  for  the  delivery  of  goods,  without  mentioning  the 
place  of  deKveiy,  and  in  the  alternative  as  to  time ;  and  the  contract  proved  was  on  an 
executoiy  consideration  to  deliver  goods  at  a  particular  day  and  place ;  the  variance 
was  held  fatal    (Robertson  v.  Lynch,  18  John.  Rep.  451.)    So,  if  money  paid  is  al- 
leged to  be  the  consideration  of  a  promise,  such  allegation  is  not  supported  by  evidence 
of  payment,  after  the  promise  was  made.  (Bender  v.  Manning,  2  N.  Hamp.  Rep.  289.) 
And  in  Leea  v.  Whitcomb,  3  Carr.  &  Payne,  289,  it  was  held,  that  an  agreement  by 
which  A.  agreed  to  remain  with  C.  for  two  years  fix>m  the  date,  for  the  purpose  of 
learning  a  particular  trade,  would  not  aupport  a  declaration  stating  the  consideration 
to  be  that  C. ''  would  receive  A.  into  his  service."    In  an  action  against  an  ecclesiasti- 
cal society,  on  a  contract  relating  to  the  funds  of  the  society,  the  plaintiff  alleged  the 
consideration  of  the  defendant's  undertaking  to  be,  the  delivering  up  the  fund,  and  a 
eubscription  paper,  into  the  hands  and  control  of  the  society ;  and  it  appeared  from 
the  proof^  that  these  acts  constituted  but  a  part  of  the  consideration ;  held,  that  the 
variance  was  fatal    (Russell  v.  South  Britain  Society,  9  Conn.  Rep.  508.)    So,  the 
plaintiff  having  set  forth  the  names  of  the  subscribers  to  such  fund,  and  averred  that 
they  were  all  original  subscribers ;  and  it  appeared  from  the  proof  that  ^ve  of  them 
were  not  so,  but  became  subscribers  at  a  subsequent  period,  the  variance  was  adjudg- 
ed fatal    (id.)    And  where  the  plaintiff  stated,  as  part  of  tlie  consideration  of  the  de 
fondant's  undertaking,  that  he  contracted  to  employ  the  defendant's  son,  so  bng  as  he 
should  wish,  and  the  proof  was  of  a  contract  to  employ  him  during  the  season;  it  was 
held  that  the  variance  was  fatal    (Curley  v.  Dean,  4  Conn.  Rep.  259.)    If  the  dec- 
laration alledge  a  consideration  for  the  promise,  additional  to  the  true  one,  the  plain- 
tiff will  fail  on  the  ground  of  variance.    (Stone  v.  Knowlton,  3  Wend.  Rep.  374 ;  see 
also  Lansing  v.  M'Killip,  8  Cain.  Rep.  286.)    But  in  Wroe  v.  Washington  et  al,  I 
Wash.  Rep.  357,  the  declaration  alleged  a  promise  in  consideration  of  the  appellant's 
having  undertaken  to  rent  and  furnish  a  house,  and  board  the  defendant ;  and  the 
proof  was  of  a  promise,  in  consideration  that  the  appellant  would  board  the  defendant 
merely ;  and  the  variance  was  disregarded    The  statement  of  aymo^otif,  with  a  suf^ 
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ficient  consideration,  will  not  vitiate.  (Lowry  v.  Brooks,  2  M'Cord,  421.)  So  a 
frivolous  consideration  may  be  safely  omitted  in  the  declaration,  but  not  a  valid  one. 
(Brooks  V.  Xowrie,  1  Nott  &  M'Cord,  342,  supra.)  Where  the  declaration  averred 
the  consideration  for  tlie  purchase  df  a  horse  to  be,  that  the  buyer  should  give  a  large 
price,  to  wit,  jglOS ;  proof  that  the  buyer  was  to  give  100  guineas,  and  -£10  more,  if 
the  house  suited  him,  was  held  no  variance.  (Cave  v.  Coleman,  3  Mann.  &  Ryl.  2.) 
Either  way,  say  the  court,  it  was  a  large  price,  and  that  is  the  important  part ;  the 
words  laid  under  the  videlicet  may  be  rejected,  and  then  there  is  no  variance.  Further, 
see  the  next  note,  and  post,  note  407,  p.  518,  as  to  variance  respecting  written  instru- 
montd.  Also  ante,  note  398,  p.  503,  relative  to  the  doctrine  of  immaterial  averments^ 
in  setting  out  express  contracts.  With  respect  to  variance  between  the  evidence  and 
hills  of  particulars,  see  ante,  note  383,  p.  471,  et  seq. 


NOTE  402— p.  208. 


In  nn  action  on  the  case,  alleging  that  the  defendants,  being  joint  proprietors  oT 
a  line  of  stages  from  H.  to  A.,  undertook,  in  consideration,  &c.,  to  transport  the  plain- 
tiffand  his  baggage  from,  ScrC,  within  a  certain  time,  and  neglected  and  failed  to  per- 
form their  undertaking,  leaving  the  baggage  behind  them  on  the  road ;  upon  not  gtUl" 
ty  pleaded,  it  was  held,  that  the  plaintiff  could  not  recover,  without  proving  a  joint 
undertaking  against  all.    (Walcott  v.  Canfield,  3  Conn.  Rep.  194.)    Hosmer,  J.,  de- 
livering the  opinion  in  this  case,  afler  reviewing  most  of  the  cases  cited  in  the  text, 
comes  to  the  following  conclusion :  ^*  that  in  actions  founded  on  agreement,  the  plain- 
tiff, in  every  essential  particular,  must  prove  ttie  contract  as  he  has  alleged  it;  and  it 
matters  not,  whether  the  breach  of  the  contract  resulted  from  the  omission  to  perfi>nn 
some  act,  which  the  defendants  ought  to  perform,  or  from  the  improper  performance  of 
the  act,  or  from  the  doing  what  ought  not  to  be  done."    The  rule  in  general,  respect- 
ing actions  of  fraud  as  well  as  warranty,  is,  that  the  contract  set  out  must  accord  with 
the  one  proved  upon  the  trial,  or  the  variance  will  be  fatal.    (Perry  v.  Aaron,  I  John. 
Rep.  129.    Silver  v.  Kendrick,  2  New  Hamp.  Rep.  160.)    If  the  declaration,  however, 
in  such  cases,  only  purports  to  set  forth  tlie  contract  according  to  its  legal  effett^  a 
substantial  accordance  will  suffice.    (Silver  v.  Kendrick,  supra. )    Wh«re  the  plaintiflfe, 
in  an  action  alleging  deceit,  set  forth  that  the  defendants  promised  to  deliver  them  eight 
bales  of  bhie  guineas^  of  the  usual  length  and  breadth,  and  of  the  valuex)f  $5,50  each, 
but  instead  thereof,  &c.,  it  was  held,  that  proof  of  a  promise  to  deliver  the  specified 
number  of  bales,  without  establishing  the  contract  as  to  the  length,  breadth  and  vahie, 
according  to  the  declaration,  would  not  be  sufficient     (Snell  v.  Moses,  1  John.  Rep. 
96.)    But  in  Cunningham  v.  Kimball,  7  Mass.  Rep.  65,  it  was  held,  in  an  action  for  a 
false  affirmation  in  the  sale  of  property,  tliat  a  variance  between  the  contract,  as  set 
fbrtli  in  the  declaration  and  as  proved,  was  immaterial ;  the  whole  gist  of  the  plaintiff's 
action  being  the  defendant's  fraudulent  affirmation.    JiUter,  if  the  action  be  founded 
upon  contract,  and  the  gravamen  be  the  non-performance  thereof  by  the  defendant, 
(id.)   In  an  action  for  injury  to  a  horse,  by  immoderate  and  careless  driving ;  proof  that 
tlie  defendant,  onl)eing  charged  with  driving  it  from  London  to  Chatham,  instead  of 
to  Dartford,  according  to  his  undertaking,  stated,  that  in  fact  he  only  drove  to  Dart- 
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ford,  has  been  adjudged  sufficient  to  support  an  allegation  that  tlie  contract  wa^  lo 
drive  only  to  Dartford.  (Ware  v.  Juda,  2  Carr.  &  Payne,  351.)  And  in  this  case  it 
was  held,  tiiat  an  allegation  that  the  plaintiff  lent  a  horse  to  the  defendant,  was  sup- 
ported by  proof  that  what  he  lent  was  a  mare.  In  trover,  for  a  promissory  note,  the 
declaration  alleged  it  to  be  for  $180,  and  when  produced,  it  appeared  to  be  for  $360, 
held  a  fatal  variance.  (Bissel  v.  Drake,  19  John.  Rep.  66.)  If  the  plaintiff  in  such 
case  cannot  state  the  precise  amount  of  the  note,  he  should  say  it  was  of  great  value,  to 
wit,  &c.,  laying  the  sum  under  a  videlicet,  (id.  See  also  Hoffnagle  v.  Leavitt,  7 
Cowen's  Rep.  517.)  And  in  an  action  for  fraudulently  putting  ofl'the  bills  of  a  broken 
bank,  where  the  declaration  described  the  bills  as  "  one  ten  dollar  bank  bill,  and  ten  five 
dollar  bank  bills,  all  of  Farmer'^  Bank,  in  Belchertovm  ;^^  it  was  held,  that  the  plaintiff 
could  not  recover,  without  proving  that  the  bills  put  off  were  of  the  denominations  spe- 
cified. (Watson  V.  Osborne,  8  Conn.  Rep.  363.)  So,  it  seems,  though  the  specifica- 
tion of  the  bills  be  laid  under  a  videlicet  (id.)  In  actions  qui  ^am  upon  the  statutes 
against  usury,  if  the  plain  tifi*  undertake  to  set  out  the  usurious  contract,  he  must  prove 
it  precisely  as  laid,  or  the  variance  will  be  fatal.  And  where  an  usurious  contract  was 
alleged  to  have  been  made  with  A.  and  B.  (who  were  partners)  jointly,  but  the  proof 
was  of  a  note  given  by  ^.  alone,  the  variance  was  held  fatal.  (Musgrove,  q.  t., 
V.  Gibbs,  1  Dallas,  216.)  So  where  the  date  of  the  usurious,  contract  difiered 
from  the  one  set  forth,  it  was  held  a  fatal  variance.  (Evert,  q.  t.  v.  Barr,  4'  Yeates, 
99.)  And  the  day  from  which  forbearance  was  to  commence  is  material,  and 
must  be  truly  stated.  (Patridge  v.  Coates,  1  Carr.  &  Payne,  534.)  A  variance  re- 
specting the  time  for  which  the  loan  was  made,  is  in  such  cases,  fatal ;  (Wilmot  v.  Mun- 
8on,  4  Day's  Rep.  1 14 ;)  or  the  amount  of  the  loan.  (Drake  v.  Watson,  4  Day's  Rep. 
S7.)  So,  in  a  plea  of  usury  to  a  bond,  where  the  defendant  alleged  the  usury  to  con- 
sist in  including  in  the  bond  $183,72  for  forbearance,  and  it  turned  out  that  a  horse 
valued  at  $100  made  part  of  the  sum  of  $183,72;  held,  a  fatal  variance.  (Smith  v. 
Brush,  8  John.  Rep.  84.)  See  the  next  preceding  note ;  also  poet,  note  407,  as  to 
variance  in  respect  to  written  contracts,  &c. 


NOTE  403— p.  209. 
See  ante,  notes  401,  402,  and  the  cases  there  cited. 


NOTE  404— p.  210. 


Abbott,  C.  J.  in  Snellgrove  v.  Hunt,  1  Chitty's  Rep.  71,  75,  commenting  on  the 
remarks  of  Sergeant  Williams,  (1  Saund.  291,  g.  note  2,)  thus  concisely  gives  tlie  rea- 
son of  the  distinction  pointed  out  in  the  text :  "  The  plaintiff  knows  or  ought  to  know 
who  are  his  partners  in  a  transaction,  but  he  may  not  be  able  to  ascertain  how  many 
persons  are  liable  to  be  jointly  sued ;  consequently  the  omission  of  a  party,  who  ought 
to  have  been  made  a  co-plaintifi*,  is  a  ground  of  nonsuit ;  but  the  omission  io  make  a 
party  a  defendant,  can  only  be  taken  advantage  of  by  plea  in  abatement"  And  this 
doctrine  will  be  found  recognized  and  sustained  by  all  the  cases.    (Dob  v.  Halsey,  16 
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John.  Rep.  S4.    Graham's  Pr.  62.    Bird  v.  Pierpoint,  1  John.  Rep.  118,  122.    Tom  ▼. 
Goodrich,  2  John.  Rep.  213.    Foster  v.  Hooper,  2  Mass.  Rep.  572.    Ziele  v.  Camp- 
bell's ex'rs,  2  John.  Gas.  982.    Bradley  v.  Camp,  Kirby's  Rep.  77.   Robinson  v.  Fish- 
er, 3  Cain.  Rep.  99.    Barstow  v.  Fossett,  1 1  Mass.  Rep.  250.    Ruggles  v.  PatteD,  8 
Mass.  Rep.  480.    Brown  v.  Belches,  1  Wash.  Rep.  9.    Robertson  v.  Smith,  18  John. 
Rep.  459.    Wilson  v.  Wallace,  8  Serg.  &  Rawle,  53.)    If  the  defendant,  however, 
has  promised  to  pay  each  of  several  partners  his  specific  proportion  of  their  debt,  he 
cannot,  in  an  action  by  one  of  them  for  his  proportion,  object  to  the  non-joinder  of  the 
others.    (Bunn  v.  Morris,  3  Cain.  Rep.  54.)    So  if  he  has  settled  with  one,  the  cause 
of  action  is  severed,  and  he  shall  answer  the  rest.    (Baker  v.  Jewell,  6  Mass.  Rep. 
460;  see  also  Austin  v.  Walsh,  2  Mass.  Rep.  401.)    In  North  Carolina,  where  the 
assignees  of  a  bankrupt  partner  bring  a  suit  for  a  partnership  demand,  and  there  is  no 
plea  in  abatement,  they  may  recover  a  moiety.    (Barclay's  assignees  v.  Carson,  2 
Hay  w.  243.)    In  an  action  by  executors,  whether  ex  contractu  or  ex  delicto,  if  aO  the 
executors  named  in  the  will  do  not  join,  the  defendant  should  crave  oyer  of  the  pro- 
bate, and  plead  the  non-joinder  in  abatement ;  he  cannot  take  advantage  of  it  in  any 
other  way.    (Graham's  Pr.  62,  63.     1  Saund.  291,  g.  note  (4.)    Archb.  PL  61.)     In 
assumpsit,  upon  a  policy  of  insurance,  if  the  plaintiff  aver  an  individual  interest  in  the 
property  insured,  he  will  not  be  permitted  to  give  in  evidence  a  joint  interest  with  oth- 
ers ;  nor  wiU  an  averment  of  an  interest  with  others  be  supported  by  proof  of  a  sole 
interest.    (Graves  v.  The  Boston  Mar.  Ins.  Co.,  2  Cranch,  419.    Catlett  v.  Pacific 
Ins.  Co.,  1  Paine's  Rep.  594.)    And  where  a  cargo  was  insured  for  A.,  '*  for  himself 
and  for  othevs  concerned,"  and  it  appeared  tliat  A.'s  interest  was  fully  insured  by  a 
prior  policy ;  held,  that  A,  could  not  recover  jointly  with  the  others,  nor  for  them  in 
the  manner  stated  in  his  declaration.    He  should  have  brought  the  action  expresly  as 
agent,  stating  the  interest  of  the  others ;  or  it  should  have  been  brought  in  their 
names,  as  upon  a  policy  made  for  their  benefit  by  their  agent ;  accordingly,  A.  was 
nonsuited  at  the  trial  upon  the  general  issue  pleaded.    (Gardner  v.  The  Bedford  Ins. 
Co.,  17  Mass.  Rep.  613.) 

In  debt  on  bond,  where  the  bond  is  joint,  all  tlie  obligors  should  be  sued ;  but  an 
omission  in  this  respect  cannot  be  taken  advantage  of  as  a  ground  of  nonsuit  on  the 
trial :    it  should  be  pleaded  in  abatement ;  or,  if  it  appear  on  the  face  of  the  pleadings 
of  the  plaintiff  that  there  is  another  person  livings  who  executed  the  bond  vntk  the  de- 
fendant jointly ,  it  is  good  ground  for  arresting  the  judgment.    (South  v.  Tanner,  3 

Taunt.  254.     1  Saund.  291,  b.  note  (4.)    v.  Kenon's  adra'rs,  1  Hayw.  216.)    It 

seems  that  in  such  case,  if  no  plea  in  abatement  be  interposed,  the  court,  after  ver- 
dict, will  presume  in  favor  of  tlie  judgment,  that  the  person  omitted  is  dead.  (See 
marginal  note  to  Winslow  v.  The  Commonwealth,  2  Hen.'&  Munf.  459;  and  see  al- 
so 1  Saund.  291,  b.  c  note  (4).) 

In  1  Saund.  291,  e.,  Sergeant  Williams  says,  that  if  an  action  be  brought  against 
two  of  three  joint  and  several  obligors,  the  defendant  can  only  avail  himself  of  the 
omission  by  plea  in  abatement.  But,  in  Lefiwich  v.  Berkley,  1  Hen.  &  Munf!  62,  it 
was  held,  that  an  error  in  this  respect,  if  it  appear  on  the  record,  is  a  ground  for  re» 
versing  the  judgment,  though  it  was  not  pleaded  in  abatement 
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NOTE  405— p.  210. 

The  same  rule,  stated  in  the  next  preceding  note,  with  respect  to  actions  ex  con- 
tractu, applies  where  the  action  is  founded  upon  matter  ex  quasi  contractu ;  and 
hence,  if  an  action  be  brought  against  one  only,  of  several  persons,  upon  a  matter 
ibimded  in  contract,  though  the  form  of  the  action  be  case  for  mal-feasance,  or  non-fea- 
sance, t}ie  defendant  can  avail  himself  of  the  non-joinder  by  plea  in  abatement,  and  in 
that  way  only.  (1  Saund.  291,  (d),  note  (4) ;  Graham's  Pr.  63.)  But  if  several  per- 
sons jointly  commit  a  tcrt,  the  plaintiff  has  his  election  to  sue  all,  or  any  number  of  the 
parties,  because  a  tort  is  in  its  nature  the  separate  act  of  each  individual ;  and  there- 
fore, in  actions  ex  delicto,  such  as  trespass,  trover,  case  for  mal-feasance,  or  the  like, 
against  one  only,  for  a  tort  committed  by  several,  he  cannot  plead  it  in  abatemetit,  or 
give  it  in  evidence  on  the  trial.  For  a  plea  in  abatement  can  only  be  in  those  cases, 
where  regularly,  all  the  parties  ought  to  be  joined,  and  not  where  they  may  be  joined 
or  not,  at  pleasure.  (1  Saund.  291,  d.  note  (4) ;  and  see  Wright  v.  Cooper,  1  Tyl. 
Bep.  425 ;  Rose  v.  Oliver,  2  John.  Rep.  365 ;  Lansing  v.  Montgomery,  2  id.  382 ; 
Bishop  V.  Ely,  9  id.  294 ;  Low  v.  Mumford,  14  id.  426 ;  Knox  v.  Work,  1  Browne's 
Rep.  101, 103 ;  Ammonett  v.  Harris,  1  Hen.  &  Munf.  488 ;  Wilkes  v.  Jackson,  2  id. 
355 ;  Livingston  v.  Bisliop,  1  John.  Rep.  290,  S.  P.)  There  is  a  distinction,  howev- 
er, between  mere  personal  actions  of  tort,  and  such  actions  where  they  concern  real 
property.  Therefore,  if  one  tenant  in  common  only,  be  sued  in  trespass,  trover,  or 
case,  for  any  thing  respecting  the  land  held  in  conmion,  he  may  avail  himself  of 
the  non-joinder;  but  he  can  only  do  this  by  plea  in  abatement.  (1  Saund.  291, 
e.  note  (4);  see  also  Converse  v.  Symmes,  10  Mass.  Rep.  377.)  And  in  Low 
V.  Mumford,  14  John.  Rep.  426,  it  is  said,  that  in  actions  for  torts  relating  to  lands 
of  the  defendants,  there  seems  to  be  ground  for  this  further  distinction,  viz.  be- 
tween nuisances  arising  from  acts  of  mal-feasance,  and  those  which  arise  from  mere 
omission  or  non-feasance.  ''  The  case  of  the  Abbot  of  Stratford,  (7  Hen.  iv.,  8,) 
was  that  of  a  nuisance,  arising  from  neglect  of  duty,  in  not  repairing  a  wall,  which 
was,  by  law,  enjoined  on  the  proprietor  or  proprietors  of  the  land,  on  which  the  wall 
stood.  The  gist  of  tlie  action,  therefore,  was,  that  the  defendant  was  such  propri- 
etor, and  had  neglected  a  duty  incident  to  his  title.  The  title  to  the  land  on  which 
the  nuisance  existed,  was,  therefore,  directly  in  question ;  for  if  the  Abbot  was  not  the 
owner  of  the  land,  he  was  not  liable  for  tlie  neglect,  nor  liable  for  the  nuisance."  Piatt, 
J.  who  delivered  the  opinion  of  the  court,  then  proceeds  to  show  that  the  principal 
case  was  one  of  naked  mal-feasance,  and  therefore,  that  inasmuch  as  it  was  perfectly 
immaterial,  whether  the  defendants  owned  the  land  or  not,  the  plaintiff  had  a  right  to 
sue  all,  or  any  of  the  parties,  who  were  guilty  of  the  tortious  act.  He  concludes,  that 
^*  unless  the  title  comes  in  question,  there  is  no  difference,  in  this  respect,  in  actions 
arising  ex  delicto,  between  actions  merely  personal  and  those  which  concern  Che  realty." 

As  to  plaintiff,  in  an  action  arising  ex  delicto,  the  doctrine  of  the  text  has  been  uni- 
formly recognized ;  one  joint  owner  of  a  chattel  ought,  indeed,  to  join  his  co-proprie- 
tors in  an  action  of  trover  or  trespass,  for  taking  or  converting  it ;  but  if  he  do  not, 
the  defendant  can  only  avail  himself  of  tlie  irregularity,  by  pleading  it  in  abatement ; 
he  cannot  show  the  omission  on  the  trial  to  defeat  the  action,  but  may  prove  it,  to  pre- 
vent tlie  plaintiff  from  recovering  more  than  his  aliquot  share  or  interest.    (Wheel- 
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wright  V.  Depcyster,.!  John.  Rep.  471,  486.)  So,  where  there  are  several  tenants  in 
common,  and  all  do  not  join  in  trespass  quare  eUsusum  fregUy  the  same  ruk  prevails. 
(Brotherson  v.  Hodges,  6  John.  Rep.  108.  Austin  v.  HaU,  13  id.  ^tS6,  Bradish  v. 
Schenck,  8  id.  151.  Decker  v.  Livingston,  15  id.  479.  Thompson  v.  Hoskins,  II 
Mass.  Rep.  419.)  In  South  Carolina,  it  has  been  held,  that  if  one  joint  tenant,  or  ten- 
ant in  common,  sues  for  a  whole  tract  of  land,  he  may  have  his  verdict  for  any  portioD 
of  it  to  which  he  shows  himself  entitled.  (M'Fadden  v.  Hayley,  2  Bay,  457.  Perry 
V.Walker,  id.  461.) 


NOTE  406— p.  211. 


Where  the  declaration  set  forth  a  right  to  use  and  employ  certain  waters,  and  that 
the  same  should  flow  without  interruption,  over  and  through  the  plaintiff's  land,  in 
a  convenient  and  customary  manner,  according  to  the  natural  and  usual  flow  of  tlie 
stream ;  it  was  held,  that  this  did  not  bind  the  plaintiff  to  proof  of  a  right  by  prescr^ 
tion,  (Twiss  v.  Baldwin,  9  Conn.  Rep.  291.)  And  held,  likewise,  that  the  burthen 
of  complaint  being  the  unreasonable  detention  of  the  water  by  the  defendants,  proof 
of  the  allegations  respecting  the  natural  course  of  the  stream  and  tlie  right  to  use  it 
vfithota  interruption,  was  not  essential  to  a  recovery.  The  court  found  their  opinion 
upon  RickettB  v.  Salway,  cited  in  the  text,  and  Williams,  J.  uses  the  same  reasoning 
adopted  by  Hobroyd,  J.  in  that  case.  **  The  plaintiffs,"  he  remarks,  **  have  not  prov- 
ed all  that  they  have  alleged  ;  they  do  not  prove  their  right  to  the  extent  they  have 
stated  it ;  but  they  prove  a  right,  and  that  they  have  been  disturbed  in  the  enjoyment 
of  it.  The  proof,  then,  is  not  of  a  different  allegation,  but  of  the  same  allegation  in 
part" 


NOTE  407— p.  214. 


The  general  doctrine  we  are  to  consider  is  nearly  the  same,  whether  the  particular 
instance  of  variance  be  in  respect  to  a  record,  specialty,  or  any  inferior  species  of  written 
evidence ;  and  it  will  therefore  avoid  the  necessity  of  a  frequent  recurrence  to  the  same 
authorities,  by  disposing  of  the  entire  subject  in  a  single  note.  An  instrument  used 
upon  the  trial  is  either  set  forth  in  the  pleadings  hy  its  tenor,  or  it  is  described  accord- 
ing to  its  substance  and  ^ect,  or  it  is  simply  brought  forvoard  to  sustain  allegations 
which  do  not  esq)ressly  refer  to  it  in  any  manner  tchatever, 

1.  It  is  well  settled,  that  if  a  party  undertakes  lo  set  forth  a  written  instrument  by 
its  tenor,  or  in  hose  verba,  as  it  is  ordinarily  expressed,  his  proof  and  averments  must 
correspond  most  strictly ;  and  if  in  the  recital  he  varies  in  a  word  or  letter,  so  as  there- 
by to  create  a  different  word,  it  is  fatal.  (4  Starkie's  Ev.  1587.)  The  State  v.  CaA 
fey,  2  Murph.  321.  Sheechy  v.  Mandeville,  7  Cranch,  208,  217.  Ferguson  v.  Har^ 
wood,  id.  408, 413.  Conmionwealth  v.  Stow,  1  Mass.  R.  64.  Olin  v.  Chipman,  2  TyL 
Rep.  148.  Harris  v.  Lawrence,  1  Tyler's  Rep.  156.)  And  it  will  be  found  that  the 
phrase  "  to  the  tenor  following,"  or  "as  follows,"  or  "in  the  words  and  figures  foDow- 
ing,"  or  the  like,  preceding  an  allegation  of  the  instrument,  has  usually  been  held  to 
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bind  the  party  to  exact  proof.    (4  Starkie's  Ev.  1587.    Harris  v.  Lawrence,  1  Tyl. 
Rep.  156.    Olin  v.  Chipman,  2  Tyl.  Rep.  148.    Commonwealth  v.  Stow,  1  Maes.  Rep. 
54.)    Not  80,  however,  where  ihe  words  are  "in  manner  and  form  following."   (Rex 
V.  May,  Doug.  193.)     Yet,  whatever  may  be  the  peculiar  mode  in  which  an  instru- 
ment is  alleged,  if  it  be  apparent  from  the  whole  aspect  of  the  pleading  that  the  party 
intended  to- set  it  forth  in  the  precise  words,  slight  inaccuracies  will  be  fatal.    (Olin  v. 
Chipman,  2  Tyl.  Rep.  148.)    But  should  it  still  remain  doubtful,  aAer  recurrence  to 
these  circumstances,  whether  the  instrument  was  designed  to  be  set  out  in  this  man- 
ner, or  merely  described  by  its  substance  and  effect,  our  courts  would  doubtless  be  in 
favor  of  extending  to  the  party  the  benefits  of  the  latter  alternative.    (See  Ferguson 
V.  Harwood  and  Silver  v.  Kendrick,  cited  supra ;  also  the  remarks  of  Marshall,  C.  J. 
in  Wilson  v.  Codmen's  ex'r,  3  Cranch,  193,  ^08.)    Instances  of  the  application  of  the 
rule  we  are  considering  will  occur  most  frequently  in  the  case  of  actions  for  libels,  as  to 
which  see  post,  vol.  2,  p.  239,  of  the  text.    By  way  of  showing 'the  extent  to  which  it 
has  i)een  carried,  it  may  be  proper,  in  addition  to  what  we  have  above  stated,  to  re- 
mark, that  where  the  instrument  is  set  out  by  the  tenor,  the  most  trivial  mistakes,  even 
in  a  single  word,  as  the  substitution  of  nee  for  non,  air  for  heir,  have  been  held  fatal ; 
(Drake's  case,  2  Salk.  660 ;  4  Starkie's  £v.  1587 ;)  but  a  mere  literal  variance  in  the 
spelling  of  a  word,  as  abby  for  abbey,  undertood  for  understood,  or  any  sunilar  slip  of 
the  pen,  not  changing  the  word  to  one  of  a  different  signification,  will  be  overlooked. 
(Aleberry  v.  Walby,  1  Strange,  229, 231.   4  Starkie's  Ev.  1587.)   So  a  mis-spelling  of 
the  name  of  an  individual  will  not  vitiate,  if  the  sound  be  not  altered ;  as  where  one 
is  Segrave,  and  the  other  Seagrave.  (Williams  v.  Ogle,  2  Str.  889.)    And  where  the 
declaration  alleged  a  note  drawn  by  the  defendant,  by  the  name  of  Christopher  BuOc' 
ley,  and  the  note  produced  was  signed  Christ,  BulMey,  it  appearing  that  the  defend- 
ant usually  signed  his  name  in  t})at  manner,  the  court  held  there  was  no  variance. 
(Wood  V.  Bulkley,  13  John.  R.  486.)   So,  where  a  single  bill  was  declared  on  as  sign- 
ed by  Philip  Taylor,  and  the  one  produced  was  signed  PUip  Taylor,  it  was  held  ^at 
as  tliese  names  are  similar  in  sound,  there  was  no  variance.    (Taylor  v.  Rogers,  1 
Alab.  Rep.  197.)    In  Pennsylvania,  the  general  rule  is,  that  a  small  variance  in  setting 
out  a  written  instrument  is  fatal ;  but  tlie  rule  is  not  applicable  where  the  opposite 
party,  by  trick  or  artifice,  withholds  the  original,  or  wherfe  the  party  averring  the  in- 
strument cannot  by  due  exertions  obtain  it ;  as  where  the  action  was  founded  upon  a 
contract  under  seal,  and  tiie  defendant  prayed  oyer,  whereupon  the  court  allowed  the 
plaintiff,  upon  satisfactory  proof  that  he  had  not  the  original  in  his  possession  and  by 
due  search  was  unable  to  obtain  it,  to  give  a  copy  from  the  records  as  oyer ;  and  it  ap- 
peared, that  at  the  time  of  demanding  oyer,  the  defendant  had  both  parts  of  the  instru- 
ment in  his  possession,  and  being  charged  therewith,  positively  denied  it,  but  produced 
the  same  in  court  upon  the  trial ;  under  these  circumstances,  it  was  held  that  afler  this 
improper  conduct  on  the  part  of  the  defendant,  it  did  not  lie  in  his  mouth  to  insist  on  a 
variance,  however  fatal  it  might  be  in  common  cases.   (Dunbar  v.  Jumper,  2  Yeates, 
74.)    In  debt  on  a  bond,  the  declaration,  purporting  to  set  it  forth  in  hcse  «6r6a,  charg- 
ed that  R,  and  B.  adcnowledged  themselves  to  be  indebted,  &c ;  held,  that  a  writing 
beginning,  <<  Know  all  men,  &c.  that  I,  R.,  am  held  and  firmly  bound,"  and  running 
throughout  in  the  name  of  R.  alone,  did  not  support  the  declaration,  notwithstanding 
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the  name  of  B.  was  signed  under  that  of  R.,  and  issue  .was  joined  merely  upon  pay- 
ment by  B.    (Bell  v.  Allen's  adm'r,  9  Miinfl  Rep.  118.) 

If  the  condition  of  a  bond  be  set  out  on  oyer,  it  has  been  held  that  a  slight  yariance 
from  the  tenor  will  not  be  fatal.   Thus  where,  in  the  oyer,  the  words  were  "  or  delay," 
and  in  the  original ''  or  other  delay,"  this  was  disregarded,  because  it  did  not  alter  the 
sense.    (Henry  v.  Brown,  19  Johns.  Rep.  49.)    But  where,  in  the  oyer,  the  condition 
was,  that  if  the  defendant  should  pay  the  plaintiff  the  full  sum  of  iSlOO,  and  under  the 
pica  of  fum  ett  factum,  the  evidence  was,  tiiat  the  word  "  hundred"  had  been  omitted  in 
the  bond,  and  bad  been  interlined  ailer  execution,  the  variance. was  held  to  be  fiital ;  al- 
though it  was  clear  from  the  context  that  the  word  hundred  was  intended.    (Waugh 
▼.  Bussell,  5  Taunt  707.    1  Marsh.  SI  4,  S.  C.)    The  basis  of  the  decision  in  Heniy  v. 
Brown,  supra,  appears  to  have  been  Holman  v.  Borough,  Salk.  658,  and  Cull  v.  Sarmine, 
cited  in  5  Comyn's  Dig.  H5,  B.  4 ;  both  were  cases  of  demurrer,  on  the  ground  of  va- 
riance between  the  declaration  and  the  deed  set  out  on  oyer ;  and  in  Waugh  v.  Bus- 
sell,  supra,  Gibbs,  C.  J.,  who  delivered  the  opinion  of  the  court,  reierring  to  tfaem, 
says :  "  This  is  not  a  question  for  lawyers  on  the  construction  of  the  bond ;  the  cases 
cited  are  good  law,  but  not  applicable.    In  those  cases  the  declaration  may  be  right, 
and  yet  may  not  contain  a  single  word  tliat  is  contained  in  the  bond :  it  is  only  neces- 
sary to  state  the  legal  claim  which  arises  by  reason  of  the  bond.    But  afler  cyer  and 
non  eU  factum  pleaded,  the  question  is,  whether  tlie  tenor  set  out4s  the  same  as  the 
tenor  of  the  bond  executed ;  and  I  do  not  apprehend  it  would  suffice  that  it  should 
agree  in  substance.    The  case  in  Lennnz^  (viz.  Cull  v.  Sarmine,  supra,)  when  exam- 
ined, is  only  because  the  plaintiff  added  an  e  final  to  the  name  of  the  widow  Sarmine  ; 
and  the  court  say,  mis-spelling  will  not  vitiate  an  obligation.  Chief  Baron  Comyns  has 
certainly  misunderstood  that  case.    Consider  the  reason  of  the  distinction.    In  a  dec- 
laration, it  is  only  necessary  to  state  the  legal  effect  of  the  instrument ;  but  on  oyer  the 
plaintiff  professes  to  produce  a  copy  of  it,  as  of  the  deed  by  which  he  asserts  that  the  de- 
fendant is  bound ;  and  if  it  is  not  the  true  copy,  the  defendant  may  say,  that  it  is  not  the 
deed  he  executed.  We  should  be  glad  to  relieve  the  plaintiff,  but  it  is  not  in  our  power. 
The  defendant  has  a  right  to  see  the  instrument  exactly  as  it  is,  and  to  make  the  most 
of  the  errors  therein  contained."  The  supposed  error  of  C.  B.  Comyns,  consists  in  stat- 
ing Cull  V.  Sarmine  as  maintaining,  that  <'if  the  declaration  be  upon  a  \A\that  he  tetU 
jMiy,  and  the  bill  says,  if  he  vfiUpay,  the  variance  will  be  immaterial."  As  reported  in 
S  Lev.  66,  to  which  Comyns  refers,  that  case  is  very  obscure ;  though,  from  the  reason 
there  given  for  the  decision,  viz.  that "  mis-spelling  will  not  vitiate  an  obligation,"  we 
should  incline  to  think  the  remarks  of  Gibbs,  C.  J.,  respecting  it,  not  unwarranted.    It 
is  worth  observing,  that  the  attention  of  the  supreme  court  in  Henry  v.  Brown,  supra, 
does  not  seem  to  have  been  directed  to  this  circumstance,  nor  do  they  appear  to  have 
noticed,  in  any  way,  the  distinction  taken  in  Waugh  v.  BusseU,  supra,  as  to  instan- 
ces of  variance  between  the  declaration  and  oyer,  and  those  where  the  variance  is  be- 
tween the  oyer  and  the  evidence. 

3.  When  the  pleading,  however,  does  not  purport  to  set  out  the  instrument  m  toe 
verbay  but  it  is  merely  described  by  its  substance  and  effect,  the  rule  is  more  liberal, 
and  better  calculated  to  attain  the  ends  of  justice.  And,  in  such  case,  it  is  ordinarily 
enough,  if  the  legal  identity  of  the  instrument  has  been  adhered  to ;  or,  in  other  words, 
there  will  be  no  variance,  if  the  instrument  proved,  and  the  one  alleged,  correspond 
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in  all  essential  particulars.  Accordingly^  in  debt  against  a  sheriff  for  an  escape,  where 
the  declaration  alleged  a  judgment  recovered  in  the  court  of  common  pleas,  held  at 
Salem  in  Washington  county ;  and  in  the  record  produced  on  the  trial,  the  place  or 
town  in  which  the 'court  was  held  did  not  appear,  the  variance  was  disregarded. 
(Page  V.  Woods,  9  John.  Rep.  82.)  And  on  an  indictment  ibr  perjury  in  swearing 
to  an  affidavit,  where  the  assignment  was,  that  the  prisoner  swore  he  did  not  know 
a  writ  was  returned  against  him  in  a  particular  suit,  and  the  affidavit,  when  produced, 
contained  the  word  case  instead  of  suit ;  held,  that  as  the  indictment  only  purported 
to  set  forth  the  affidavit  in  substance,  the  variance  was  not  fatal.  (The  State  v.  Caf- 
iey,  2  Murph.  Rep.  331.)  And  in  an  action  for  a  libel,  ttie  defendant  gave  no- 
tice, with  the  general  issue,  that  he  would  give  in  evidence  a  record  of  a  trial  upon 
an  indictment,  of  the  term  of  June,  1810 :  when  produced,  it  appeared  to  be  in  1809 : 
held,  that  the  time  was  not  material,  and  as  the  notice  did  not  affect  to  set  ibrth  the 
record  according  to  its  tenor,  or  with  sprout  patet,  &c.  the  variance  was  unimportant. 
(Brooks  V.  Bemiss,  8  John.  Rep.  455 ;  and  see  per  Woodworth,  J.,  McKinley  v.  Rob, 
20  John.  Rep^  351,  355.  Rodman  v.  Forman,  8  John.  Rep.  26.)  And  even  an 
averment,  with  &  prmU  patet  per  recardum^  will  not  render  proof  by  record  necessary, 
where,  fVom  the  nature  of  the  fact  as  averred,  it  appears  that  there  is  no  record. 
(Walker  v.  Witter,  Doug.  1 ;  and  see  Wigley  v.  Jones,  5  East,  440 ;  but  see  Turner 
v«  Eyies,  3  Bos.  &  Pull.  456.)  In  one  case,  the  plaintiff  having  alleged  that  the  de- 
fendant permitted  his  bUl  to  be  discontinued,  for  want  of  prosecution  thereof,  and  that 
thereupon  it  was  considered  that  the  defendant  take  nothing,  %ic.  praut  patet  per  recor^ 
dumj  whereby  it  was  wholly  ended  and  determined ;  held,  tliat  t}iis  was  not  proved 
by  the  production  of  the  rule  for  discontinuance,  though,  had  the  allegation  been  gen- 
eral, it  would  have  been  satisfied  hy  the  production  of  the  rule,  and  evidence  of  the 
payment  of  costs.  (Gadd  v.  Bennett,  5  Price,  540 ;  see  Fanshaw  v.  Heard,  1  Moore  & 
Payne,  191.)  Where  the  plaintiff  sued  for  a  malicious  prosecution,  and  in  one  count  of 
his  declaration  alleged  that  the  defendant  went  before  a  magistrate  and  entered  a  com- 
plaint, charging  the  plaintiff  with  committing  an  offence  on day  of ,  1824 ; 

and  in  the  other  that  he  so  charged  the  plaintiff  with  committing  an  offence  on  or  about 
the  20th  day  of  May,  1824 :  it  was  held,  that  an  affidavit  taken  before  the  magistrate, 
charging  tlie  plaintiff  with  having  committed  the  offence  on  or  about  the  16th  of  May, 
1824,  was  admissible ;  for,  say  the  court,  "  the  declaration  did  not  profess  to  set  out  in 
ao  many  words,  the  original  affidavit  of  the  defendant.  It  only  stated  the  substance  in 
general  terms.  This  was  sufficient  for  all  the  purposes  of  justice.  The  particular 
day  upon  which  it  was  alleged  the  offence  was  committed,  was  not  material  for  the 
defendant's  defence,  and  the  paper  offered  in  evidence  comported  substantially  with'the 
allegations  in  the  declaration.  It  was  not  a  case  of  technical  nicety,  but  of  substantial 
accordance."    (Richards  v.  Foulks,  8  Hanun.  Rep.  66,  70.) 

And  so  where  writs  and  process  are  set  out  according  to  their  substance,  slight  vari- 
ances, or  indeed  any  variance  which  does  not  affect  their  legal  identity,  will  be  disregard- 
ed. As  where,  in  debt  for  an  escape,  the  declaration  set  forth  a  ca.  sa.  with  the  usual 
words,  "and  him  safely  keep,"  and  the  ca.  sa.  produced  omitted  the  word  "keep;"  it 
was  held  no  fatal  variance.  (Jones  v.  Cook,  1  Cowen's  Rep.  309.)  So  where  the  va- 
riance was  in  amount,  and  trifling.     (Bissell  v.  Kip,  5  John.  Rep.  89.)    And  where 
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the  declaration  alleged  that  the  direction  in  an  execution  was  to  levy  a  specific  amouot, 
without  mentioning  interest;  and,  by  tlie  execution,  the  sherifTwas  directed  to  levy 
the  amount,  witii  interest;  held  no  material  variance.    (Crane  v.  Dygert,  4  Wend. 
Rep.  675 ;  see  Stiles  v.  Rawlins,  5  Esp.  Rep.  133.)    But  in  an  action  on  a  bond  ex* 
ecuted  to  the  plaintiff  as  sherifT,  conditioned  that  B.,  being  confined  in  gaol  on  an  exe- 
cution in  favor  of  C.  for  $68,46,  should  not  depart  the  limits;  where  the  declaration 
alleged  as  a  breach  that  B.,  being  legally  committed  on  the  execution  described  in 
the  bond,  escai)ed,  af\er  which  C.  sued  A.  and  recovered ;  and,  in  support  of  these 
allegations,  the  plaintiff  offered  in  evidence  the  record  of  the  recovery  by  C.  against 
))im,  wherein  the  execution  on  which  B.  was  committed,  was  described  as  one  R>t 
(58,46 ;  and  also  the  execution  itself,  which  was  fi)r  the  same  sum ;  held,  that  the 
evidence  was  inadmissible,  as  not  conducive  to  prove,  but  as  disproving  such  allega- 
tions.   (Rossiter  v.  Downs,  4  Conn.  Rep.  293.)    And  where,  in  a  plea  of  justification, 
a  justice's  execution  was  described  as  returnable  in  ninety  days,  and  when  produc- 
ed, it  turned  out  to  be  returnable  in  sixty  days,  the  variance  was  held  fatal;  (Toof 
V.  Bentley,  5  Wend.  Rep.  276 ;)   so,  also,  in  an  action  for  maliciously  bringing  a 
civil  suit,  and  demanding  excessive  bail ;  tlie  plaintiff's  declaration  alle<^d  that 
the  writ,  upon  which  he  was  held  to  bail,  was  returnable  on  the  first  Monday  in 
December,  1809,  whereas  it  was,  in  truth,  returnable  on  the  first  Monday  of  March  ; 
(Munns  v.  Dupont,  3  Wash.  C.  C.  Rep.  31.)    But  in  an  action  against  a  sheriff, 
for  the  escape  of  a  party  taken  under  a  ca.  sa.,  where  the  plaintiff  alleged  a  cer- 
tain writ  of  the  king  called,  &c. ;  also  the  judgment  as  rendered  in  the  7th  year 
of  our  lord  the  now  king,  (Geo.  4th ;)  and  on  production  of  tlie  writ,  it  was  found 
to  contain  the  name  of  George  the  Third ;  held,  that  as  the  judgment  was  in 
the  time  of  Geo.  4th,  and  as  the  plaintiff  had  alleged  that  the  writ  was  issued  on  the 
8th  of  May,  1826,  the  variance  was  not  fatal.    (Elvin  v.  Drummond,  12  Moore,  525.) 
So  where,  in  a  similar  action,  the  declaration  alleged  that  an  attachment  of  privilege 
was  sued  out  by  the  plaintifi',  by  which  the  defendant  was  commanded  to  attach,  &c. 
to  answer,  &c.  of  a  plea  of  trespass  on  the  case  to  the  demure  of  said  plmnt\ff^s  oftkiT'' 
ty.  pounds^  and  the  writ  produced  did  not  contain  the  words  ^^  to  the  damage  of 
said  plaintiff 8y^  &c. ;  yet  held,  that  tlie  variance  was  immaterial,  as  the  declaration  did 
not  undertake  to  set  out  the  writ  by  its  tenor,  but  only  according  to  its  legal  eflect. 
(Cousins  V.  Brown,  Ry,  &  Mood.  291.)    And  in  a  proceeding  against  bail,  on  nul  tie) 
record  pleaded  to  a  replication,  which  alleged  a  ca.  sa.  returnable  Coram  Rege  apud 
Westm.,  where  a  ca,  sa.  was  produced,  returnable  Coram  Rege  ubieunquey  &c.,  the  va* 
riance  was  disregarded.    (Roberts  v.  Price,  1  Ld.  Raym.  702 ;  see  Shuttleworth  v.  Pil- 
kington,  2  Str.  1155,  cited  by  Buller,  J.,  in  I  T.  R.  240.)    So  where,  in  an  actbn  for 
bribery,  the  declaration  alleged  a  precept  to  the  mayor,  and  the  evidence  was  of  a  pre* 
cept  directed  to  the  mayor  and  burgesses,  the  variance  was  held  immaterial,  for  the  sub- 
stance was  proved ;  and  the  mayor  being  the  proper  returning  officer,  the  precept 
fthould  have  been  directed  to  liim.    (Gumming  v.  Sibley,  cited  1  T.  R.  5^9.    Dickson 
V.  Fisher,  4  Burr.  2267.    Ware  v,  Harbin,  2  H.  Bl.  113.    For  other  cases  of  a  similar 
nature,  see  Rex  v.  Morris,  2  Str.  909 ;  Wilson  v.  Mawson,  Cor.  Lee,  C.  J.  cited  1 
T.  R.  237 ;  Hendray  v.  Spencer,  cited  1  T.  R.  229 ;  4  Starkie's  Ev.  1589,  et  seq.) 
In  an  action,  however,  against  the  Bherifi*on  the  statute,  8  Ann,  c.  14,  fi>r  taking  goods 
off  the  premises  without  paying  rent,  the  declaration  stated,  that  "  by  virtue  of,  and 
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tinder  pretence  of  a  certain  writ  of  our  said  lord  the  king,  before  the  king  himself,"  be- 
fore that  lime  sued  forth,  the  defendant  took,  8tc.  it  was  held,  that  a  writ  issuing  from 
the  common  pleas  did  not  sustain  the  averment.  (Sheldon  v.  Whittaker,  Ry.  &  Mood, 
266 ;  and -see  Impey  v.  Taylor,  3  Maule  &  Selw.  166.) 

The  same  principles  are  equally  applicable  where  a  deed  of  any  kind  is  set 
out.  Thus,  in  debt  on  bond,  the  plaintiff  alleged  that  the  defendant  acknowledged 
himself  to  be  bound  to  Richard  Bishop ;  on  oyer,  it  appeared  that  the  defendant  ac- 
knowledged himself  bound  to  Richard ,  to  be  paid  to  the  said  Richard  Bishop; 

and  upon  demurrer,  held  that  tliere  was  no  variance,  for  the  word  said  pointed  out  the 
relation  of  the  names,  and  it  was  impossible  to  doubt  but  that  the  bond  was  made  to 
the  person  to  whom  the  money  was  payable.  (Bishop  v.  Morgan,  12  Mod.  275.)  And 
where  the  bond  described  the  defendants  as  "  of  the  county  of  Essex,"  which  words 
were  omitted  in  the  declaration,  the  variance  was  held  immaterial.  (Evans  v.  Smith, 
1  Wash.  Rep.  72.)  So  where  tlie  plaintiff  declared  upon  a  bond  given  to  him  for  or 
on  account  of  another,  and  so  expressed  in  the  bond ;  and  neglected  to  set  forth  tliat 
part  of  the  instrument,  which  manifested  the  use,  it  was  held  that  the  variance  was 
immaterial ;  ^'  even  if  it  had  been  stated,"  say  the  court,  "  it  would  have  been  mere 
surplusage."  (Peter  v.  Cocke,  1  Wash.  Rep.  257.)  And  if  a  bond  be  payable  to 
James  Whitlock,  jun,  and  the  declaration  describe  it  as  payable  to  \\ie plaintiff ,  af\er 
naming  him  iks  James  Whitlow,  jun.,  alias  James  Whitlock;  tliis  is  not  such  a  variance 
as  should  prevent  it  from  being  recceived  as  evidence  in  support  of  the  declaration  on 
SLplea  of  payment.  (Whitlock  v.  Ramsey's  adm'x,  2  Munf.  Rep.  510.)  And  where 
a  bond  was  described  as  payable  on  or  before  the  1st  day  of  April  ensuing  the  date, 
with  interest  thereon,  from  the  1st  day  of  January  next  ensuing  the  same  date ;  and 
the  bond  was  "payable,  with  interest,  from  the  first  day  of  January,  on  the  first  day 
of  April  next  ;^  it  was  held  there  was  no  variance,  as  the  sense  and  legal  meaning 
of  the  instrument  were  truly  alleged.  (Hammitt  v.  Bullitt's  ex'rs,  1  Call,  567.)  So 
where  a  declaration  alleged  a  bond  to  be  payable  to  the  plaintiff,  and  on  oyer  it  turned 
out  to  be  payable  to  his  attorney  or  assigns ;  tlie  court,  on  demurrer,  held  the  vari- 
ance immaterial,  for  payment  to  the  plaintiff  or  to  his  attorney  was  the  same  thing; 
the  teneri  made  it  a  debt  to  the  plaintiff,  and  a  sohend  to  any  one  else  would  be  re- 
pugnant. (Roberts  v.  Harnage,  2  Salk.  659.)  In  an  action  by  the  husband  alone, 
on  a  bond  alleged  tx)  be  given  to  him,  he  gave  evidence  of  a  bond  to  himself  and  his 
wifo;  held  no  variance,  for  he  had  a  right  to  reject  the  obligation  to  his  wife,  and,  in 
legal  import,  it  was  a  bond  to  himself.  (Ankersticn  v.  Clarke,  4  T.  R.  616 ;  sec  also 
S.  P.,  Arnold  v.  Revoult,  1  Brod.  &  Bing.  443;  4  Moore,  66,  S.  C,  cited  in  the  text  as 
Arnold  v.  Revout.)  So  where  the  declaration  upon  a  bond  stated  that  C.  D.,  by  his 
eertain  writing  obligatory,  (of  which  profert  was  made,)  became  bound  to  A.  B.,  the 
plaintiff,  in  the  sum  of,  &c.  to  be  paid  to  the  said  A.  B.  or  his  lawful  attorney, 
'*  To  the  ichich  payment,  well  and  truly  to  he  made,  the  said  A,  B.  (the  plaintiff)  did 
thereby  then  and  there  hind  himself,^'  &c.  The  defendant,  without  craving  oyer, 
pleaded  non  est  factum ;  and,  at  the  trial,  relied  on  a  variance  in  this,  that  the  bond 
proved,  stated  that  C  D.  bound  himself:  on  a  motion  for  a  nonsuit,  U  was  held,  that 
the  plaintiff  not  having  undertaken  to  set  out  the  deed  in  its  words,  but  only  in  its  op- 
eration and  effect,  which  was  truly  stated,  and  in  nowise  affected  by  the  repugnant 
vordB,  they  might  be  regarded  as  surplusage,  and  then  there  was  no  variance.   (Qui^ 
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ley  V.  Furlong,- Fox  &  Smith,  324.)  Wliere  a  declaration  stated,  that  in  a  dispute 
between  the  defendant  and  tlie  plaintiff,  executor  of  A.,  a  sum  of  money  was  award* 
ed  to  the  plaintiff,  and  the  award  exhibited  on  oyer  was  of  the  same  sum  to  the  plain* 
tiff  and  P.,  executors  of  A.;  this  was  held  no  variance,  on  the  ground  that  tFie  legal 
operation  of  tlie  award  had  not  been  departed  from.  (Macon  v.  Crump,  1  Call's 
Rep.  575.) 

It  should  be  here  observed,  that  if  there  be  a  variance  between  the  declaration  and 
tlie  oyer,  the  defendant,  should  he  seek  to  avail  himself  of  it,  must  demur  special- 
ly on  that  ground ;  for  he  cannot  take  advantage  of  it  on  the  tnaU  (James  v.  Wal- 
ruth,  8  John.  Rep.  410,  Jansen  v.  Ostrander,  1  Cowen's  Rep.  670.  Henry  v.  Clel- 
land,  14  John.  Rep.  400.)  But  in  respect  to  a  variance  between  the  instrument  pro- 
duced in  evidence  and  the  oyer,  or  such  instrument  and  the  declaration,  the  rale  is 
otherwise ;  in  these  instances,  he  may  avail  himself  of  the  defect  at  the  trial  under  the 
proper  plea.  (Waugh  v.  Bussell,  5  Taunt  707,  supra.  Howell  v.  Richards,  1 1  East, 
633.  Goldie  v.  Shuttleworth,  1  Campb.  70.  Graham's  Pr.  443.)  The  plaintiff,  how- 
ever, in  an  action  on  a  covenant,  need  not  set  fortli  such  parts  of  it  as  do  not,  in  any 
way,  relate  to  the  breaches  assigned ;  and  if,  on  producing  the  covenant  at  the  trial,  it 
appear  tliat  something  not  necessary  to  be  set  out  has  been  omitted,  the  variance  will 
be  disregarded.  (Henry  v.  Clelland,  supra ;  and  see  ante,  p.  S09  of  the  text)  Not 
60,  however,  where  he  has  undertaken  to  set  out  such  immaterial  part,  and  has  allege 
ed  it  untruly ;  tliere  the  variance  will,  in  general,  be  fatal.  (Henry  v.  Clelland,  supra  ; 
and  see  p.  Sll  and  S12of  tlie  text,  and  the  cases  tliere  cited.) 

And  in  relation  to  simple  contracts  in  writing,  if  they  are  truly  described  in  sub- 
stance and  legal  effect,  variances  in  other  particulars,  will,  in  general,  be  overlook- 
ed. Thus,  if  the  plaintiff  does  not  profess  to  set  out  a  note  verbatim,  but  merefy 
alleges  it  in  the  ordir^ary  way,  as  bearing  date  the  first  ofJSprily  Sec,  it  will  be  no 
variance  if  the  note  be  actually  dated  4  mo.  Ut,  (Field  v.  Field,  9  Wend.  Rep.  394.) 
And  where  the  declaration  alleged  an  endorsement  upon  a  note,  by  which  it  was  made 
payable  to  C,  or  order,  and  on  production  of  the  note,  the  endorsement  was,  pray 
p:iy  to  C. ;  held,  no  variance,  for  by  the  endorsement  it  was  In  eflect  payable  as  alleg- 
ed. (Bull.  N.  P.  S75.)  In  an  action,  however,  by  an  endorsee  against  tlie  maker  of  a 
promissory  note,  payable  on  demand,  where  the  declaration  set  out  an  endorsement  in 
common  form,  but  by  the  endorsement  proved,  payment  was  not  to  be  demanded  with- 
in a  year  from  the  date ;  held,  a  variance,  though  the  year  had  expired  before  the  ac- 
tion was  commenced.  (Stanwood  v.  Scovel  et  al.,  4  Pick.  422.)  In  this  case,  how- 
ever, there  was  a  palpable  deviation  from  the  legal  import  of  the  endorsement.  If  a 
declaration  on  an  agreement  by  the  defendant  styling  himself  "  treasurer,  &c."  but 
binding  himself  personally,  omit  the  description,  it  is  no  variance.  (M'Williams  v. 
Willis,  1  Wash.  R.  199.) 

Weed,  it  may  be  laid  down  as  a  proposition  sustained  by  nearly  all  the  cases, 
that  wl^eneve^  the  variance  does  not  change  the  nature  of  the  writing,  so  as  to 
render  the  one  set  out,  a  different  instrument  in  legal  contemplation  from  that  which 
is  sought  to  be  introduced,  such  variance  will  be  disregarded.  (Ferguson  v.  Har- 
wood,  7  Cranch,  408,  4U;  and  see  Silver  v.  Kendrick,  2  N.  H.  Rep.  160;  Th« 
Commissione;-s,  &c.  v.  Muse,  1  Const  Rep.  465.)  And  the  words  of  a  contract 
«t  forth  in  the  declaration,  muat  have  the  same  construction  as  they  wouki  have 
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in  the  contract  itself.  Whenever,  therefore,  the  declaration  purports  to  set  forth  a 
contract  according  to  its  effect  and  substance,  and  in  the  contract  set  forth  there  is 
a  clause  nonsensical  or  repugnant,  which  the  court  in  construing  the  contract  itself, 
would  reject  as  surplusage,  they  will  so  reject  it  also  in  the  declaration.  And  though 
the  contract  do  not  contain  such  clause,  the  variance  will  not  be  fatal.  (Ferguson  v. 
Harwood,  supra.  Quigley  v.  Furlong,  Fox  &  Smith,  224.  Silver  v.  Kendrick,  su- 
pra.   Diblee  v.  Best,  11  John.  Rep.  103.) 

But  the  legal  import  and  effect  of  the  instrument  must  be  truly  described,  or  the  par- 
ty will  fail  on  the  ground  of  variance.  Several  cases  illustrating  this  qualification  of 
the  general  principle,  have  been  already  noticed,  and  others  will  be  found  in  the  text, 
ante,  p.  211,  212,  et  seq.    We  shall  introduce  some  additional  ones. 

The  words  for  value  received,  as  ordinarily  used  in  setting  forth  a  promissory 
note  in  a  declaration,  arc  not  to  be  taken  as  a  mere  naked  averment  of  considera- 
tion, but  as  matter  of  description ;  and  if  the  note  when  produced  want  those  worda, 
the  variance  will  be  fatal.    Saxton  v.  Johnson,  10  John.  Rep.  418.     So  where  those 
words  are  in  the  nole,  but  omitted  in  the  declaration,  the  variance  has  been  held 
fatal.    (Rossiter  v.  Marsh,  4  Conn.  Rep.  196.)    And  where  an  order  was  declared 
on  as  having  been  given  for  value  therein  acknowledged,  and  the  order  when  pro- 
duced stated  no  consideration,  the  variance  was  held  fatal;  (Treadway  v.  Nicks 
et  al.,  3  M'Cord's  R.  195;)  so  where  a  bill  declared  on  was  alleged  to  be  for  value 
received  by  R.  H.,  and  the  one  produced  in  evidence  was  for  value  received  gene- 
rally.   (Highmore  v.  Primrose,  2  Chitty's  Rep.  383 ;   sed.  vide  Grant  v.  Da  Costa, 
S  Maule  &  Selw.  351.)    In  an  action  against  several  persons  on  a  note,  the  decla- 
ration contained  no  averment  that  the  defendants  were  partners,  or  acted  under  a 
joint  name  or  firm,  but  alleged  that  the  defendants  "  made  the  note,  their  own  proper 
hands  and  names  being  thereunto  subscribed ;"  held,  that  proof  of  one  of  the  defend- 
ants having  subscribed  the  note  with  the  name  of  the  firm,  was  not  sufficient  to  prove 
the  contract  stated.     (Peas  v.  Morgan,  7  John.  Rep.  468.)    But  where  the  decla- 
ration averred  that  the  defendants  were  partners,  it  was  held  that  an  endorsement 
in  the  name  of  the  firm,  by  one  of  them,  might  be  declared  on  as  made  by  the  firm. 
(Manhattan  Co.  v.  Ledyard,  1  Cain.  Rep.  192.    Kane  v.  Scofield,  2  id.  868.)    A.  and 
B.  having  given  a  joint  and  several  note  to  C,  and  aflerwards  by  agreement  with  A. 
and  C,  D.  signed  his  nam^  to  the  note,  and  then  C.  brought  an  action  against  A.,  B. 
and  D.,  declaring  upon  it  as  their  joint  and  several  note ;  the  court  held  that  the  plain- 
tiff should  fail  on  the  ground  of  variance,  the  note  not  being  h  joint  contract  by  D.,  A. 
and  B.     (Ives  v.  Pickelt  et  al.,  2  M'Cord,  271.)    In  a  recent  English  case,  decided  at 
nisi  prius,  where  the  declaration  alleged  the  note  to  have  been  made  by  the  defendant, 
"  his  own  proper  hand  being  thereunto  subscribed,"  and  it  appeared  that  the  defend- 
ant's son  drew  the  note  by  his  authority,  and  signed  his  name  thereto.  Lord  Tenter- 
den,  C.  J.  held  that  there  was  no  variance,  as  those  words  might  be  rejected  as  sur- 
plusage ;  (Booth  v.  Grove,  I  Moody  &  Malk.  182 ;  contra,  Levy  v.  Wilson,  2  Esp. 
Rep.  ISO.)    So  where  the  action  was  against  the  payee  as  endorser,  and  it  was  alleged 
that  he  endorsed  it,  his  own  prnper  hand  being  thereunto  'subscribed  ;  Lord  Ellenbor- 
ough  inclined  to  think  that  if  the  defendant's  name  w^s  signed  by  another,  by  his  pro- 
curation, it  was  enough  to  satisfy  the  averment.    (Helmsley  v.  Loader,  SCampb.  450.) 
And  the  tame  principle  has  been  expressly  laid  down  as  sound  law  in  Alabama  and 
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Connecticut.  (Baldwin  v.  Stebbins,  1  Alab.  Rep.  180.  Phelps  v.  Riely,  3  Conn.  Rep. 
5^66.)  At  any  rate,  the  defendant  will  not  be  allowed  to  object  the  variance  in  such 
cases,  after  he  has  promised  to  pay  the  note  with  a  complete  knowledge  of  the  (acts« 
(Helrasley  v.  Loader,  supra.)  If  a  note  signed  by  A.,  be  declared  on  as  tlie  act  and 
deed  of  B.,  the  variance  is  fatal;  and  so  if  a  note  signed  by  A.,  individually,  be  declar- 
ed on  as  executed  fur  and  in  behalf  of  B.,  by  his  agent  A.  (Rossiler  v.  Mara!),  4  Conn. 
Rep.  198.)  A  variance  as  to  the  amount  of  the  note  is  fatal.  (Pilie  v.  Mollere,  3 
Mart.  Lou.  Rep.  666.)  And  where  a  declaration  omits  the  time  when  the  note  is  pay- 
able, and  it  is  payable  in  a  given  number  of  days  af\er  date,  the  variance  is  fatal ; 
(Sheehy  v.  Mandeville,  7  Cranch,  308 ;  Caller's  ex'r  v.  Baykin,  1  Alab.  Rep.  306  ; 
Sebree  v.  Dorr,  9  Wheat.  Rep.  553 ;  Morris  v.  Fort,  2  M'Cord,  397 ;)  and  so  of  a 
variance  as  to  the  date,  (Drown  v.  Smith,  3  N.  H.  Rep.  299,  2  Campb.  Rep.  307,8, 
note,)  or  the  place  where  tlie  note  is  made  payable.  (Sebree  v.  Dorr,  supra.)  But 
where  a  note  was  alleged  in  a  declaration  as  having  been  ftiade  on  the  7lh  of  January, 
1808,  and  the  proof  was  of  a  note  actually  made  on  that  day,  but  by  mistake  dated 
January  7th,  1807 ;  it  was  held  no  variance.  (Phoenix  Ins.  Co.  v.  Walden,  Anth.  N. 
P.  126.)  In  De  La  Courtier  v.  Bellamy,  2  Sliower,  422,  the  declaration  omitted  the 
date,  but  the  time  of  drawing  the  bill  was  set  out,  and  all  the  other  averments  accorded 
strictly  witii  the  tenor  of  the  bill ;  upon  exception  taken  because  of  omitting  the  date» 
the  court  said  they  would  intend  it  dated  when  drawn.  (See  Hague  v.  French » 
8  Bos.  &  Pull.  173,  S.  P. ;  also  Coxon  v.  Lyon,  2  Campb.  307.)  In  a  case,  however, 
before  Lord  EUenborough,  at  the  sittings  afUr  May  term,  1809,  where  the  declaration 
alleged  that  the  defendant  on,  &c  made  his  certain  bill,  &c  hearing  date  the  same  day 
and  year  aforesaid^  and  the  real  date  was  different,  his  lordship  held  the  variance  fa- 
tal (2  Campb.  307,  8,  note.)  Where  the  declaration  alleged  a  bill  drawn  by  Eliaha 
Brown,  it  was  held  that  a  bill  drawn  by  Elijah  Brown  could  not  be  given  in  evidence. 
(Craig  V.  Brown,  1  Peters'  C.  C.  Rep.  139.)  But  the  plaintiff,  afler  submitting  to  a 
nonsuit  in  this  case,  had  liberty  to  set  it  aside  and  amend.  .     ^ 

If  a  bond  be  given  to  A.,  his  assigns,  &c.,  and  enures  to  the  benefit  of  the  plainti£& 
by  assignment,  who  prosecute  upon  it,  and  declare  as  upon  a  bond  given  to  tlieroselves, 
without  mentioning  the  assignment,  the  variance  will  be  fatal;  (Gordon  et  ai.  v. 
Browne's  ex'r,  3  Hen.  &.  Munf.  219.)  And  so,  if  the  penal  sum  mentioned  in  a  bond  be 
misdescribed.  (Adams  v.  Spear,  1  Hayvv.  Rep.  215,)  And,  where  a  bond  was  al- 
leged to  bear  date  on  the  4th  of  January,  1773 ;  and  wncn  produced,  turned  out  to 
bear  date  on  the  4th  of  January,  1775,  the  variance  was  held  fatal.  (Gordon  v. 
Browne's  ex'r,  3  Hen.  &  Munf.  219.  See  Cooke  v.  Graham's  adm'r,  3  Cranch,  229.) 
If  the  plaintiff  declare  on  "  a  writing  obligatory,  sealed,"  &c.,  he  will  not  be  per- 
mitted to  give  in  evidence  a  writing  which  is  not  a  specialty.  (Foster  v.  Ross,  1  Alab. 
Rep.  421.)  And  where  the  deed,  in  an  action  of  covenant,  was  declared  upon  as  made 
between  the  plaintiff,  of  the  one  part,  J.  C.  of  the  second  part,  and  d,  B.  of  the  third ; 
and  when  produced,  it  appeared  on  its  face  to  be  by  the  plaintiff  as  trustee  of  J.  C.  of 
the  one  part,  G.  C.  of  the  second,  and  .^.  B,  of  the  third ;  (J.  C.  being  named  in  the 
body  of  the  deed  as  the  party  of  the  second  part,  but  G.  C.  having  actually  executed  it 
as  such,)  held,  that  the  variance  was  fatal,  although  the  breaches  assigned  in  no  way 
affected  tlie  party,  who  was  intended  to  be  described  as  of  the  second  part.  (Mayel- 
BtoD  V.  Palmeraton,  2  Carr.  U  Payne,  474.)    And  in  an  action  on  a  bail  bond^  where 
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the  coDdition  as  alleged  in  the  declaration  was  to  answer  the  plaintiff  in  a  j)!ea  of  tres- 
pes?,  '*  and  also  to  a  plea  to  be  exhibited' against  said  defendant,  for  £60  upon  promis- 
es," and  the  bond,  when  produced,  did  not  contain  the  words  upon  premises;  held, 
that  the  variance  was  fatal.  (Baker  v.  Newbegin,  Ry.  &  Mood.  93.)  In  covenant, 
where,  in  setting  out  the  deed,  the  declaration  stated  that  "  it  was  witnessed,  among 
other  things,  that  as  well  in  consideration  of,"  &.C.,  and  part  of  the  considerations  wer^ 
omitted,  and  there  were  no  words  in  the  declaration  answering  to  the  phrase  as  well; 
held,  that  this  was  a  fatal  variance.    (Swallow  v.  Beaumont^  1  Chitty's  Rep.  518.) 

Proof  of  a  submission  by  one  of  two  executors  will  not  support  a  declaration  alleg- 
ing a  submission  by  botli.  (Tevis'  ex'r  v.  Tevis'  ex'rs,  4  Monroe,  46.)  In  debt, 
on  a  bond  with  a  condition,  if  the  plaintiff  allege  that  the  bond  is  lost,  he  must  set  out 
the  substance  of  the  condition ;  otherwise,  proof  of  a  bond  with  a  condition,  will  be  a 
fatal  variance.  (Rand  v.  Rand,  4  N.  Harop.  Rep.  367.)  Where,  in  debt  upon  a  re- 
cognizance, the  recognitSLUce  was  alleged  generally,  and  upon  nul  tiel  record  it  appear- 
ed to  be  a  recognizance  witli  a  condition,  the  variance  was  held  fatal.  (Harrington  v. 
Brown  et  al,  7  Pick.  S33.)  So,  if  the  recognizance  be,  to  appear  and  answer  a  charge 
for  beating  another,  whereof  he  died,  and  the  declaration  state  it  to  be,  to  answer  a 
charge  for  beating  another  merely,  the  variance  is  fatal.  (Dillingham  v.  United  States, 
S  Wash.  C.  C.  Rep.  43S.)  And  in  an  action  upon  a  recognizance  of  bail,  where  the 
declaration  averred  a  judgment  against  the  principal ;  a  variance  in  the  amount  of  the 
judgment  of  six  cents,  was  held  fatal,  under  the  plea  of  nul  tiel  record ;  (Bibbins  v. 
Noxon,  4  Wend.  207 ;  see  also  Beecher  v.  Chester,  2  Root's  Rep.  90,  S.  P.)  And 
where  a  judgment  was  described  in  tlie  declaration  as  against  David  Goodrich, 
and  upon  nul  tiel  record  pteaded  it  appeared  to  be  a  judgment  against  David  Good- 
rich, /un.,  the  variance  was  held  fatal.  (De  Kentland  v.  Somers,  2  Root's  Rep.  4S7.) 
So  a  record  of  a  judgment,  stating  a  recovery  in  trespass  for  $102,64,  cannot  be  given 
in  evidence  in  support  of  an  averment,  in  an  action  for  breach  of  covenant  for  quiet  en^ 
joyment,  that  the  recovery  was  $600.  (Webb  v.  Alexander,  7  Wend.  Rep.  281.)  And 
where  debt  was  brouglit,  upon  a  decree  in  chancery,  for  i£860,  12, 1,  and  the  decree, 
when  produced,  was  for  i£)860, 12, 1,  with  interest  from  a  certain  day,  to  the  day  of  ren- 
dering the  decree,  the  variance  w^s  held  fatal.  (Thompson  v.  Jameson,  1  Cranch,  282.) 
In  an  action  for  malicious  prosecution,  the  declaration  alleged  an  information  before  a 
magistrate,  made  through  the  procurement  of  tlie  defendant,  which  charged  the  plaintiff 
with  having  feloniously  stolen  and  ridden  away,  with  two  geldings,  &c.,  and  it  was 
hekl,  that  a  count  stating  the  matter  in  tliis  way,  could  not  be  sustaioed  by  proof  of  an 
information  charging  a  mere  trespass,  in  taking  away  the  geldings.  (Milton  v.  EUmore, 
4  Carr.  &  Payne,  456.)  In  a  criminal  prosecution  on  the  7th  and  9th  sections  of  the 
act  <4*  congress,  (July  29th,  1813,  ch.  84,)  for  making  a  false  declaration,,  the  indictment 
having  stated  the  purport  of  a  written  paper  to  be,  that  the  vessel  was  of  the  burthen 
of  14  tons  and  45-95tbs  of  a  ton,  whereas  the  paper  produced  stated  it  to  be  14  tons 
and  60-95ths,  the  variance  whs  held  fatal.  (United  States  v.  Lakeman,  2  Mason, 
290.)  And  where,  in  an  indictment  for  perjury,  the  crime  was  alleged  to  have  been 
committed  at  a  circuit  court,  hekl  on  the  19th  day  of  May ;  whereas  the  record  showed 
the  court  to  have  been  heki  on  the  20lh  of  May,  the  variance  was  adjudged  fktal. 
(United  States  v.  M'Neal,  1  GaU.  Rep.  387 ;  contra,  Rex  v.  C0t>pard,  3  Carr.  fc 
Payne,  SD.) 
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3.  If  the  iastrument  is  neither  set  out  in  the  pleadings  by  its  tenor,  nor  described  by 
its  legal  import,  but  is  merely  brought  forward  to  sustain  an  allegation  not  referring  to 
it  expressly  in  any  way  whatever,  a  variance  will  not  be  fatal  if  the  substance  of  what 
is  alleged  be  proved.  Instances  of  this  character  occur  frequently  in  the  action  of  as- 
sumpsit, where  the  plaintiff  may  declare  upon  his  promise  generally,  witliout  averring 
it  to  be  in  writing.  (Lawes  on  PI.  in  Assumpsit,  90 ;  see  per  Spencer,  J.  in  Nelson  t. 
Dubois,  13  John.  Rep.  175,  177.)  Thus,  where  the  plaintiff  declared,  that  on  tlie  9d 
of  December,  1822,  he  having  delivered  certain  articles  to  the  defendant,  &c.  to  be 
safely  kept  at  the  defendant's  expense,  the  defendant  undertook  and  promised  to  keep 
them  safely,  and  return  them  on  demand ;  the  plaintiff,  to  prove  his  contract,  intto- 
ced  a  written  memorandum  of  the  agreement,  bearing  date  the  23d  of  December, 
1822 ;  the  defendant  interposed  an  objection,  on  the  ground  of  variance  as  to  the  date, 
which  was  overruled ;  and  aflerwards,  the  case  coming  up  for  review,  the  decision  at 
the  trial  was  held  correct;  for  although,  say  the  court,  "  where  a4[)laintiff  declares  upH 
on  a  written  instrument  as  bearing  a  particular  date,  a  variance  from  the  date  stated 
is  fatal ;  yet,  when  a  count  is  founded  upon  a  contract,  it  is  not  important  what  day  ia 
laid,  unless  the  date  be  made  material  by  the  nature  of  the  contract."  (Drown  v. 
Smith,  3  New  H.  Rep.  299,  301.)  And  where  a  declaration  stated  the  consideratioa 
of  a  promise  to  be,  that  **  A.,  at  the  request  of  C,  uould  consent  to  suspend  proceed- 
ings against  B.,"  and  the  written  agreement  stated  the  consideration  to  be,  that  '*  A., 
at  the  request  of  C,  consented^  &c.,  the  variance  was  held  immaterial  (Paine  ▼.  Wil- 
son, 1  Mann.  St  RyL  708.)  So  where  the  declaration  alleged  the  consideration  of  the 
defendant's  undertaking  to  be,  that  the  plaintiffs  would  delay  service  of  an  executioD, 
and  the  written  contract  produced  read  as  follows :  '^  if  said  execution  be  delayed," 
&c. ;  the  variance  was  disregarded.  (Lent  v.  Paddleford,  10  Mass.  Rep.  230.)  So 
where  the  declaration  was  for  not  transporting  salt,  according  to  contract,  and  the 
price  or  consideration  of  the  defendant's  engagement  was  alleged  to  be  (1,874  per 
tierce,  to  be  paid  by  the  plaintiff;  held,  that  this  was  sustained  by  evidence  of  a  writ- 
ten agreement  to  transport  for  fifteen  shillings,  and  by  proof  that  by  the  currency  of 
the  place  where  the  contract  was  made,  the  amount  was  the  same.  (Salter  v.  Kirk- 
bride,  1  South.  Rep.  223.) 

And  it  is  proper  to  be  noticed  here,  that  where  the  plaintiff  merely  alleges  the  agree- 
ment, without  stating  whether  it  is  in  writing  or  not,  he  will  be  precluded  from  intro- 
ducing in  evidence  a  specialty  in  which  the  parol  contract  is  merged.  (Landis  v.  Urie, 
10  Serg.  &  Rawle,  316.)  But  a  specialty  accepted  as  a  collateral  security  is  not  with- 
in the  principle,  for  it  does  not  merge  the  original  contract.  (Charles  v.  Scott,  1 
Serg.  fit  Rawle,  294 ;  see  January  v.  Goodman,  1  Dall.  Rep.  208.)  Nor  does  a  for- 
eign judgment  merge  an  account  stated.    (Hall  v.  Odher,  11  East,  118.)  ^ 

In  an  action  for  pirating  a  book,  the  declaration  averred  that  the  plaintiff  waa 
the  author  of  a  certain  hook,  being  a  musical  composition,  called  "  Captain  Wyke," 
and  the  proof  was  that  "Captain  Wyke"  was  only  one  of  a  collection  of  tunes  catted, 
"  White's  collection  of  new  and  Favorite  tunes,  as  performed  at  all  fashionable  aa- 
aemblies,"  &c. ;  yet  held,  that  the  allegation  was  supported.  (White  v.  Gerock,  1 
Chitty's  Rep.  24.)  Where  a  count  in  quare  impedU  stated  that  R.  L.,  by  deed,  con- 
veyed the  fourth  part  of  his  advowson  to  L.  S.,  and  tlie  deed  purported  to  convey  the 
uhcle  of  the  advowson ;  held,  that  as  it  was  admitted  by  the  pleadiAgs  that  R.  L.  had 
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only  a  fourth  part,  and  hence  could  convey  no  more,  and  the  declaration  did  not  pro- 
fess to  describe  the  deed  in  verbis,  the  variance  was  not  fatal.  (Gully  v.  The  Bishop 
of  Exeter,  12  Moore's  Rep.  501.)  It  being  alleged  aUo  that  the  deed  tvas  made  for 
the  considerations  therein  stated,  and  the  deed  when  produced  contained  only  one,  a 
pecuniary  consideration,  the  variance  was  disregarded,  (id.)  Where  the  plaintiff,  in 
an  action  of  trespass  quare  claUsum  fregit,  declared  by  the  name  of  William  Robinson, 
and  the  deed  under  which  he  claimed  was  to  William  T.  Robinson,  the  variance  was 
held  immaterial.  (Franklin  v.  Talmadge,  5  John.  Rep.  84 ;  see  Ricliards  v.  M'Don- 
ald,  1  Const.  Rep.  114.)  An  allegation  that  an  action  is  pending  in  his  majesty's 
court  of  the  bench  at  Westminster,  is  not  supported  by  proof  of  a  pluries  bill  of  Mid- 
dlesex; for  by  such  allegation,  the  court  of  common  pleas  must  be  intended.  (Im- 
pey  V.  Taylor,  3  Maule  &  Selw.  166 ;  and  see  Sheldon  v.  Whitaker,  Ryan  &  Mood. 
266,  stated  supra ;  see  also  Berkley  v.  Cook,  3  Call's  Rep.  378 ;  Renalds  v.  Smith,  6 
Taunton,  551 ;  2  Marshall,  258,  S.  C. ;  Sheldon  v.  Whittaker,  4  Barn.  &  Cress.  657 ; 
and  post,  pages  213,  214,  of  the  text ;  also  4  Starkie's  £v.  1603,  et  seq.)  In  assump- 
sit for  money  paid  to  the  defendant's  use,  the  declaration  stated  that  an  execution 
had  been  issued  against  (he  defendants,  inhabitants  of  the  town  of  N.,  for  taxes,  and 
that  property  had  been  seised  thereoft,  for  which  the  plaintiff  had  given  his  receipt ; 
^nd  tliat,  in  consequence,  he  was  compelled  to  pay  the  money  in  satisfaction  for  the 
taxes ;  a  receipt  was  given  in  evidence,  stating  the  property  to  have  been  seised  on  an 
execution  against  the  collector ;  and  it  was  lield  that  the  variance  was  not  fatal,  evi- 
dence having  been  produced,  that  the  execution  on  which  the  property  was  seised 
and  receipted,  was  in  fact  against  the  town.  (Beers  v.  Botsford,  3  Day,  159.)  In 
Louisiana,  in  a  proceeding  by  tlie  plaintiffs  to  obtain  satisfaction  of  a  judgment  against 
their  curator,  the  petition  stated  that  the  curator  was  appointed  in  1813,  and  the  rec- 
ord of  appointment  showed  that  the  appointment  took  place  in  1815 ;  held,  that  as  the 
lime  was  immaterial,  the  record  was  admissible.  (Pigeau  et  al.  v.  Commeau,  4  Mart* 
Lou.  Rep.  N.  S.  190.)  And  it  is  said  that  in  general,  where  the  instrument  intn>i 
duced  is  not  the  gist  of  the  action,  slight  variances  will  be  disregarded.  (Baldwin  v. 
Hazzleton,  3  Mart.  Lou.  Rep.  N.  S.  61.)  But  in  an  action  on  a  sheriff's  bond,  where 
the  declaration  was  for  the  non-payment  of  taxes  of  1785,  the  court  held  that  the  rec- 
ord of  a  judgment  for  the  balance  of  taxes  collected  by  him  in  1786,  was  not  evidence. 

In  some  of  the  numerous  decisions  which  have  been  made  on  this  subject,  judges 
have  occasionally  expressed  themselves  in  allowing  objections  for  variance,  as  yielding 
to  the  force  of  previous  authority  with  great  reluctance ;  especially  in  those  instances 
where  it  was  apparent  that  the  party  objecting  to  a  particular  variance,  was  in  no  wise 
misled  by  it,  and  could  not  in  any  event  be  injured  or  prejudiced,  if  it.  were  entirely  dis- 
regarded. In  order  to  obviate  the  difficulty  as  far  as  possible,  a  practice  has  grown 
up,  under  the  sanction  of  many  of  the  courts,  of  allowing  the  pleadings  to  be  amended 
afler  trial,  so  as  to  make  them  conform  to  the  evidence,  and  in  this  way  save  the  ne- 
cessity of  a  new  suit.  Thus,  in  Holland  v.  Hopkins,  2  Bos.  &  Pull.  244,  the  plaintiff 
had  been  nonsuited  at  the  trial,  on  the  ground  that  the  evidence  offered,  differed  ma- 
terially from  the  bill  of  particulars  delivered ;  and  though  the  court  concurred  in  the 
opinion  of  the  judge  who  nonsuited  the  plaintiff,  they  set  aside  the  nonsuit,  and  gave 
the  plaintiff  leave  to  amend  the  bill  of  particulars^  on  payment  of  costs.  *  And  in  Ho!« 
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head  v.  Abrahams,  (S  Taunt  81,)  the  action  was  on  a  replevin  bond,  and  there  was  a 
fatal  variance  in  setting  out  the  goods  replevied,  upon  which  the  plaintiff  was  nonsuit- 
ed ;  aflerwards,  on  motion,  tlie  nonsuit  was  set  aside  on  payment  of  costs.  Bayiey,  J. 
said  in  this  case,  that  "  if  he  had  been  a  judge  of  the  court  where  the  action  was 
brought,  he  would  have  amended  the  declaration,  pro  tanto,  at  the  trial" 

Since  the  above  decisions  in  England,  a  bill  passed  the  parliament,  (9  Gea  4,  c  15; 
see  vol.  2,  app.  591,)  called  Lord  Tenterden's  act,  which  provides  in  very  general  terma 
ibr  amendmenia  at  the  trial,  as  to  variances  between  any  matter  in  writing  or  in  print, 
produced  in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the  record,  &c.  Un- 
der this  statute,  it  is  discretionary  to  allow  the  amendment,  or  not ;  and  in  Jelf  v.  Oriel, 
(4  Carr.  &.  Payne,  22,)  Lord  Tenterden  refused  an  amendment  where  there  was  a  vari- 
ance which  would  not  have  occurred,  if  common  care  had  been  used  in  drawing  the  de^ 
claration.   But  where  there  was  a  mistake  in  the  date  of  a  bill  of  exchange  declared  on, 
tlie  judge  allowed  the  amendment.  (Bentzing  v.  Scotl,  4  Carr.  &  Payn.24.)  So  where 
a  record  of  one  court  was  set  out  as  that  of  another.  (Briant  v.  Eicke,  1  Mood.  &  Malk. 
S59.)  It  has  been  held,  too,  that  this  law  was  only  applicable  to  cases  where  some  writ- 
ten instrument  is  professed  to  be  set  out  or  recited  in  the  pleading.    Accordingly,  in 
replevin,  the  defendant  having  avowed  for  rent  in  arrcar,  and  alleged  a  tenancy  on 
certain  terms  which  varied  from  the  lease,  Park,  J.  would  not  permit  him  to  amend, 
being,  as  he  said,  most  clearly  of  opinion  tliat  the  case  did  not  fall  within  either  the  let- 
ter or  spirit  of  the  act    (Ryder  v.  Malbon,  3  Carr.  &  Payne,  594.)    Very  recently, 
however,  in  Lamey  v.  Bishop,  (4  Barn.  &  Adol.  479,)  where  the  declaration  was  upon 
a  contract,  but  did  not  show  whether  it  was  in  writing  or  not ;  and,  on  the  trial,  it  ap- 
peared to  be  in  writing  and  variant  from  the  one  set  out ;  the  court  thought  the  case 
within  the  act,  and  so  allowed  the  plaintiff  to  amend.  And  Dcnman,  C.  J.  referred  to  a 
case  decided  in  the  court  of  common  pleas,  which  he  considered  conclusive  on  the 
question  presented.    That  was  an  action  for  disobedience  to  a  subpoBna ;  the  declara- 
tion stated,  that  the  plaintiff  caused  to  be  left  with  the  defendant  a  copy  of  the  writ; 
on  the  trial,  it  turned  out  that  the  writ  was  directed  to  the  defendant  and  two  others, 
while  the  copy  left  was  directed  to  him  and  John  Doe,  the  latter  name  not  being  in 
the  original  subpoena  at  all ;  and  held,  that  the  judge  at  nisi  prius  might  amend  the 
declaration  by  inserting,  instead  of  "  a  copy  of  the  writ  of  subpoena,"  "  a  copy  of  so 
much  of  the  writ  of  subpoena  as  related  to  the  defendant"    (Masterman  v.  Judson,  8 
Blng.  224.)    "  Looking  to  the  object  of  this  act,"  says  Tindal,  C.  J.,  delivering  the 
opinion  of  the  court,  "  which  was,  according  to  its  title,  to  prevent  a  failure  of  justice 
by  reason  of  variances  between  records  and  writings  produced  in  evidence  in  support 
thereof,  we  think  it  should  receive  a  construction  as  liberal  as  the  words  will  admit,  and 
that  the  amendment  now  under  consideration,  falls  within  the  fair  interpretation  of  the 
words  of  the  act"    (id.) 

In  New-York  also  a  statute  has  been  passed,  similar  in  its  purpose  to  the  one  above 
referred  to.  It  provides  that  "  Every  variance  between  process,  pleadings,  or  any  in^ 
Btrument  in  writing  recited  or  referred  to  in  any  other  process,  pleading  or  record,  and 
every  mistake  in  the  name  of  any  officer  or  other  person,  in  stating  any  day,  month  or 
year,  or  in  the  description  of  any  property,  in  any  pleading  or  record  which,  according 
to  law,  could  be  amended  by  the  court  af\er  verdict  rendered  in  any  cause,  shall  be 
disregarded  upon  the  trial  of  such  cause,  unless  such  variance  or  mistake  be  calculated 
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to  surprise  or  mislead  the  adverse  party,  and  to  prevent  his  making  due  preparation 
for  a  full  answer  on  the  merits,  to  the  matter  concerning  which  such  variance  or  mis- 
take shall  have  heen  made."    (2  R.  S.  406,  §  49.) 

There  is  obviously  a  defect  in  the  phraseology  of  this  section,  which  renders  its 
meaning  somewhat  obscure.  **  Every  variance  between  process,  pleadings,  or  any  in- 
stniment  in  writing,"  recited  and  referred  to  elsewhere,  is  not  easily  understood ;  and 
we  apprehend  its  true  reading  to  be  as  follows :  "Every  variance  between  process, 
pleadings,  or  any  instrument  in  writing ;"  and  the  recital  of  or  reference  to  the  same, 
**  in  any  otlier  process,  pleading,  or  record,"  &c. 

The  term  "  written  instrument,"  contained  in  Ihe  above  provision,  has  no  technical 
meaning  in  our  law,  though  it  has  in  the  Scotch-  (See  Jacobs  Law  Diet.  Instruments, 
Instrument  of  Premonition,  Instrument  of  Resignation.)  The  only  signification,  in 
popular  language,  which  would  in  any  degree  satisfy  the  statute,  is  one  of  those  affix- 
ed to  the  word  in  Johnson's  (4  to)  Diet,  viz.  "  a  writing  containing  any  contract  or 
order."  We  believe,  however,  that  in  order  to  accomplish  the  intent  of  the  legisla- 
ture, the  definition  should  be  at  least  sufiSciently  broad  to  embrace  all  writings  of  every 
land  ^^  recited  or  referred  to^'  in  the  pleadings,  and  which  are  necessary  to  be  proved 
upon  the  trial.    (See  Revisor's  Rep.  part  3,  ch.  7,  p.  39,  40.) 

The  term  pi'operty,  also  contained  in  this  statute,  has  a  very  extensive  signification, 
both  in  law  and  popular  language.  It  comprehends  real  and  personal  property — prop- 
erty in  possession  and  in  action.  The  legislature  probably  intended  to  cover  by  it  mis- 
descriptions of  personal  property,  as  in  trover,  and  trespass  of  goods ;  and  of  real  prop- 
erty in  ejectment,  waste,  &c.  which  must  now  be  very  particular.  (2  R.  S.  304,  §  8. 
id.  334,  §  5.  See  Borst  v.  Griffin,  9  Wend.  307.)  Whether  it  extends  to  the  interest 
which  the  plaintiff*  has  in  the  premises  within  the  same  statutes,  quere. 

The  variance  contemplated,  furthermore,  is  such  an  one  as  the  court  tootdd  allow  the 
party  to  amend  after  verdict ;  and  by  S  R.  S.  425,  §  7,  sub.  10,  mistakes  in  names, 
sums  of  money,  descriptions  of  property,  or  in  reciting  any  day,  month,  or  year,  may 
be  80  amended,  provided  the  correct  name,  time,  sum,  or  description,  shall  have  been 
once  rightly  alleged,  in  the  same  section,  sub.  14,  it  is  provided  that  any  default  or 
negligence  of  a  clerk  or  officer  of  the  court,  or  of  the  parties,  their  counsellors  or  attor- 
nies,  by  which  neither  party  shall  have  been  prejudiced,  may  in  like  manner  be  amend- 
ed ;  and  by  id.  §  8,  all  variances  of  the  like  nature  as  those  enumerated,  may  be  amend- 
ed aAer  verdict. 

And  before  the  above  statute  was  passed,  the  supreme  court  had  gone  a  great  way 
in  allowing  amendments  after  verdict  Thus  wiiere,  by  a  mere  clerical  mistake,  the 
cause  of  action  was  laid  afler  the  commencement  of  the  suit.  (Sargent  v.  Dennis,  3 
Cowen's  Rep.  515.)  So  where  the  plaintiff  had,  by  mistake,  declared  on  and  made 
profort  of  a  bond,  as  under  seal^  whereas  the  seal  had  been  torn  ofif.  (Rees  v.  Over- 
baugh,  4  Cowen's  Rep.  124.)  Also  where  oyer  of  a  sealed  instrument  was  wrong,  al- 
though the  defendant  relied  on  moving  in  arrest,  supposing  the  oyer  right  till  the  trial. 
(Daley  v.  Atwood,  7  Cowen's  Rep.  483.)  And  this,  simply,  on  paying  the  costs  of  the 
motion ;  it  not  appearing  that  the  defendant  was  deprived,  by  the  mistake,  of  a  sub- 
stantial defence,  but  merely  relied  on  the  apparent  defect,  (id.)  So  a  declaration  for 
notes  in  trover,  which  misdescribed  them,  was  allowed  to  be  amended  afler  verdict 
Hofinagle  v.  Leavitt,  7  Cowen's  Rep.  517.)    But  because  the  defendant,  relying  on 
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the  variance,  had  iK)t  prepared  for  a  defence  wliich  he  had  on  the  merits,  the  amend- 
ment was  granted,  on  condition  tliat  the  plaintiff  should  consent  to  a  new  trial,  (id.) 
And  where  the  defendant  avowed  as  executor}  when  it  should  have  been  as  devisee, 
by  which  he  lost  his  defence  at  tlie  trial,  he  was  allowed  to  amend  on  payment  of  costs. 
(Wright  V.  Williams,  5  Cowen's  Rep.  501.)  So,  afler  nonsuit  for  not  confessing  lease, 
entry  and  ouster  in  ejectment,  the  nisi  prius  record  was  amended  by  inserting  the  de- 
fendant's name,  in  the  place  where  it  was  usually  inserted,  before  the  allegation  of  en> 
try  and  ouster ;  and  the  court  would  not  hear  an  affidavit  of  merits  to  prevent  the 
amendment.  (Jackson,  ex  dem.  Young,  v.  Young,  1  Cowen's  Rep.  131.)  Where,  in 
ejectment,  the  plaintiff  was  nonsuited  for  a  misdescription  of  the  situation  of  the  prop- 
erty, tlie  court  set  aside  tlie  nonsuit.  (Jackson,  ex  dem.  Sinclair,  v.  Bailey,  5  Cowen's 
Rep.  365.)  So  where  the  plaintiff  declared  op  a  warranty  of  a  bellows  to  Uov)  three 
fireSi  and  on  tlie  trial  the  proof  was  of  a  warranty  to  blow  three  fires  for  the  term  of 
one  year,  tlie  court,  to  avoid  the  expense  of  a  new  suit,  granted  a  motion  to  amend  af^ 
ter  verdict,  on  the  plaintiff  consenting  to  a  new  trial  and  paying  costs.  (HuU  v.  Tur- 
ner, I  Wend.  Rep.  72.)  lu  Lion  v.  Burtis,  18  John.  Rep.  510,  the  court  recognize 
the  difficulty  of  laying  down  any  general  rule  with  respect  to  allowing  amendments 
afler  verdict,  as  every  case  must  necessarily  depend  upon  its  own  circumstances ;  and 
they  say,  "  wc  do  not  intend  to  carry  the  practice  so  far  as  to  amend  at  the  trial,  but 
we  mean  to  say  that  when  a  plaintiff  has  been  nonsuited  for  a  variance  in  the  date  of 
the  instrument  deckired  on,  or  for  any  other  variance  arising  from  clerical  mistake,  we 
will  set  aside  the  nonsuit,  and  give  leave  to  amend  on  payment  of  costs.  There  may 
be  cases  in  which  the  judge  at  the  trial  will  use  a  sound  discretion  in  suffering  the 
plaintiff  to  take  a  verdict,  and  put  the  party  to  his  application  to  the  court  for  ameud- 
xnent.  It  may  be  discreet  to  adopt  this  course,  where  the  defendant  has  not  been  tak- 
en by  surprise,  and  where  his  whole  defence  has  been  gone  into,  or  where  he  is  pre- 
pared to  go  into  it." 

We  find  but  few  decisions  since  the  statute.  One  was  a  case  of  mere  clerical  mis- 
take on  the  part  of  the  plaintiff  in  setting  forth  a  submission  to  arbitrators ;  tlie  judge 
at  the  circuit  overruled  the  objection  taken  by  the  defendant,  and  the  plaintiff  had  a 
verdict  The  defendant  made  a  case  in  order  to  obtain  a  new  trial,  and  the  plaintiff 
moved  to  amend ;  the  motion  was  resisted  on  an  affidavit  of  the  defendant,  stating 
that  he  had  a  meritorious  defence,  but  tliat  under  the  advice  of  counsel,  relyino-  upon 
the  variance,  he  had  not  prepared  for  trial.  Per  Cur.  Savage,  C.  J. :  «  The  defend- 
ant swearirtg  to  a  defence,  and  that,  relying  upon  the  variance,  he  omitted  to  prepare 
for  trial,  we  cannot  permit  this  verdict  to  stand.  The  defendant  ought  not  to  have 
availed  himself  of  the  technical  error  in  the  declaration ;  still,  strictly,  he  might  take 
the  course  which  he  has  adopted,  and  all  we  can  do  is  to  relieve  the  plaintiff,  without 
subjecting  him  to  costs.  Let  a  rule  be  entered  that  the  plaintiff  have  leave  to  vacate 
}us  verdict,  and  to  amend  his  declaration  without  costs."  (Carpenter  v.  Payne,  10 
Wend.  R.  604, 5.)  Another  case  is  that  of  Hess  v.  Fox,  10  Wend.  R.  436,  stated  ante, 
note  395,  p.  504.  In  neither  of  them,  however,  does  it  appear  that  any  notwe  was  tak- 
^4)f  the  statute,  and  consequently  they  furnish  no  guide  as  to  its  construction. 
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NOTE  40S— p.  215. 

The  authorities  are  imifbrm  in  support  of  the  doctrine  contained  in  the  text.  (2 
Hawks'  P.  C.  b.  2,  c.  46,  §  169.  2  Inst.  218.  3  id.  230.  1  Hale's  P,  C.  361.  2  id. 
179.  Macnally's  Ev.  496, 7,  et  seq.  The  State  v.  Hanney,  1  Hawks' Rep.  460.  Com- 
monwealth V.  Harrington,  3  Pick.  26.  4  Starkie's  Ev.  1568.  Starkie's  Crim.  PI.  58.) 
But  where  the  dale  of  a  particular  fact  is  necessary  to  ascertain  with  precision  the  of- 
fence charged,  it  must  be  proved  as  alleged,  (10  Petersd.  Abr.  508,  note.)  So  where 
a  day  is  averred,  by  way  of  describing  a  written  instrument,  (id.;  and  see  ante,  note 
407,  p.  526,  528, 9.) 


NOTE  409— p.  215. 


See  Phcenix  Ins.  Co.  v.  Waldon,  Anth.  N.  P.  126,  and  other  cases  in  connection 
with  it,  cited  ante,  note  407,  p.  526. 


NOTE  410— p.  215. 

The  precise  day  on  which  an  alleged  fact  took  place  is  not  in  general  material,  and 
need  not  be  proved  precisely  as  laid.  (Stout  v.  Rassel,  2  Yeates,  334.  Cheetham  v. 
Lewis,  3  John.  Rep.  42, 43.  Tiffany  v.  Driggs,  13  John.  Rep.  253.  Gould's  PI.  89. 
Dunlap's  Pr.  287.  Perry  v.  Botsford,  5  Pick.  189.)  This  extends  to  all  actions,  whe- 
ther they  arise  ex  contractu  or  ex  delicto ;  (Gould's  PI.  90;)  and  as  the  plaintiff  is  not 
confined  usually  to  the  time  stated  in  the  declaration,  so  neitlier  is  the  defendant,  when 
the  time  on  his  part  is  immaterial,  confined  to  that  which  is^laid  in  his  plea ;  and  the 
same  rule  obtains  throughout  the  subsequent  pleadings,    (id.) 

An  exception  is,  where  the  day  or  time  alleged  is  descriptive  of  a  written  instru- 
ment, in  which  case  the  authorities  seem  agreed,  tliat  the  evidence  must  correspond 
witli  the  allegations,  or  the  variance  will  be  fatal.  (Gould's  PI.  91,  99  ;  and  see  ante, 
note  407,  where  a  number  of  cases  will  be  found  illustrative  of  this  doctrine.) 

And  though  an  unwritten  contract  has  in  strictness  no  date,  and  consequently  the 
time  of  making  it  is  not  as  such  material,  yet,  if  time  enters  into  the  terms  of  a  con- 
tract, or  is  involved  in  any  of  its  essential  parts,  it  must  be  proved  as  alleged.  Hence, 
in  an  action  on  the  statute  of  usury,  in  which  the  plaintiff  stated  a  corrupt  agreement 
made  on  the  21st  of  December,  1774,  for  forbearance  from  that  time  to  the  23d  of  De- 
cember, 1776,  it  was  held  that  proof  of  an  agreement  made  on  the  23d  of  December, 
1774,  for  forbearance  for  two  years,  did  not  support  the  declaration.  (Gould's  PI.  90, 
91.  Carlisle  v.  Trears,  Cowp.  671.  Harris  v.  Hudson,  4  Esp.  Rep.  152.  See  also 
Partridge  v.  Coates,  1  Carr.  &  Payne,  534,  cited  ante,  note  402,  p.  515,  in  connection 
with  other  cases  sustaining  the  same  principle.)  These  authorities  do  not  go  upon  the 
ground,  that  the  day  upon  which  the  contract  was  made  is  material,  but  upon  the 
ground  that  the  time  of  forbearance,  being  necessary  to  ascertain  the  nature  of  the 
transaction,  is  material ;  and  therefore  a  mis-statement  of  such  time,  either  with  re- 
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speet  to  its  commencement,  termination,  or  extent,  is  so  far  a  variance  from  the  legal 
identity  of  the  contract,  and  fatal.    (See  ante,  notes  401,  402.) 

Sometimes  the  day  of  performing  a  contract  or  covenant  becomes  material ;  and 
when  so,  it  must  be  proved  as  alleged.  Thus  where  a  declaration  set  forth  articles  of 
agreement,  by  which  the  plaintiiT  covenanted  to  convey  land  to  the  defendant;  for 
which  the  defendant  was  to  pay  a  certain  sum  on  the  27th  of  May,  1812,  the  residue 
to  be  paid  on  the  1st  of  May,  1813 ;  and  on  the  first  payment  being  made,  the  plaintiff 
was  to  deliver  a  deed  of  conveyance ;  and  then  averred,  that  the  plaintiff  did  deliver 
a  deed  on  the  Tlth  of^Vay,  1813,  which  the  defendant  tlien  and  there  accepted ;  but 
the  defendant,  although  he  made  the  first  payment  on  the  37th  of  May,  1813,  failed  in  j 

paying  the  residue  on  the  1st  of  May,  1813 ;  held,  (Duncan,  J.  dissenting,)  that  the  ' 

time  of  making  the  conveyance  was  material,  and  therefore,  that  under  the  declaration, 
evidence  of  a  deed,  executed  and  delivered  to  the  defendant  on  the  SdofMayy  1813, 
was  inadmissible,  although  the  plaintiff  offered  to  prove  by  parol  testimony,  that  such 
deed  was  accepted  by  the  defendant  and  recorded  at  his  instance.  (Jordan  v.  Cooper 
et  al,  3  Scrg.  &  Rawle,  564.)  If  the  plaintiff  has  not  performed  at  the  day,  his  alle- 
gation should  conform  to  the  fact ;  when  the  contract  has  been  changed,  and  the  time 
of  performance  enlarged,  he  must  declare  accordingly,  averring  performance  within 
the  time  fixed  by  the  subsequent  agreement ;  but  if,  instead  thereof,  he  declare  upon 
the  original  agreement,  and  allege  performance  at  the  day,  he  will  fail  on  the  ground 
of  variance.  This  doctrine  has  been  recognized  in  several  cases,  and  all  of  them  ob- 
viously proceed  upon  the  assumption  that  the  time  of  performance  is  materiaL  (Phil- 
lips et  al.  V,  Rose,  8  Jolm,  Rep.  393.  Baldwin  v.  Munn,  3  Wend.  Rep.  399.  Free- 
man V.  Adams,  9  John.  Rep.  115.  Little  v.  Holland,  3  T.  R.  590.  Brown  v.  Good- 
win, id.  (note.)  Hasbrouck  v.  Tappan,  15  John.  Rep.  204.  Jewell  v.  Schroeppel,  4 
Cowen's  Rep.  566.)  And  the  time  alleged  may  be  rendered  material  by  the  state  of 
the  pleadings ;  thus  in  an  action  for  negligence  in  protesting  a  note,  where  the  decla- 
ration averred  a  demand  and  notice  on  the  3d  day  of  August,  which  was  the  right 
day ;  and  on  the  trial,  the  plaintiff  sought  to  charge  the  defendant  on  the  ground  of 
demand,  &c.  having  been  made  on  the  3d  day  of  August,  which  being  the  day  before 
the  last  day  of  grace,  was  inoperative ;  held,  that  the  time  was  material,  and  that  the 
plaintiff  could  not  sustain  his  action  by  proof  so  variant  from  his  allegations.  "  Though 
in  personal  actions  generally,"  say  the  court,  "  the  day  is  immaterial,  it  may  never- 
theless be  rendered  material  by  the  pleadings.  And  such  is  the  case  here ;  the  decla- 
ration gave  no  notice  that  the  negligence  complained  of  referred  to  the  day  qf  giving 
notice.  The  defendant  could  not  come  prepared  to  repel  that  which  the  plaintiff  aver- 
red ;  yet  this  he  must  do,  if,  upon  the  proof  offered,  the  plaintiff  could  recover.  (House 
V.  Young,  1  Hamm.  Rep.  504.)  So  where  a  declaration  on  a  bill  of  exchange,  by  the 
endorsees  against  the  acceptor,  alleged  that  the  bill  was  endorsed  to  the  plaintifi^  as  the 
surviving  assignees  of  A.  B.  after  his  bankruptcy :  a  witness  on  the  trial  proved  the 
hand- writing  of  the  drawer,  the  acceptance  and  endorsement;  and  the  commission  of 
bankrupt,  with  the  proceedings  thereon,  were  put  in.  Lord  Tenterden,  C.  J. :  "  If 
you  had  declared  generally  in  the  names  of  the  plaintifl^,  the  possession  of  the  bills  by 
them  would  have  done ;  but  here  you  state  specially  that  they  were  endorsed  afler  the 
bankruptcy  to  them,  as  surviving  assignees,  and  you  have  given  no  evidence  of  either 
of  those  circumstances."    Hutchinson,  counsel  for  the  plaintiff,  remarked  that  the  bills 
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were  dated  after  the  bankruptcy ;  Lord  T. — "  That  alters  the  case ;  but  you  must 
still  9how  the  plaintiffs  to  be  surviving  assignees,  and  that  the  bills  were  endorsed  to 
them  as  such."  (Bernasconi  v.  The  Duke  of  Argyle,  3  Carr.  &  Payne,  29,)  And 
wherever  the  priority  of  facts  in  point  of  time  becomes  material,  they  must  be  proved 
in  their  order  as  laid.     (See  ante,  note  396,  p.  501.) 

In  tresspass,  the  day  laid  in  the  declaration  is  seldom  material.  (See  Charles  v. 
Delpux,  2  Browne's  Rep.  319.)  Originally,  every  declaration  in  trespass  seems  to 
have  been  confined  to  one  single  act  of  trespass.  When  the  injury  was  of  a  kind  that 
could  be  continued  without  intermission  from  time  to  time,  the  plaintiff  was  permitted 
to  declare  with  a  eontinuando,  and  the  whole  was  considered  ■  as  one  trespass.  In 
more  modern  times,  in '  order  to  save  the  trouble  and  expense  of  a  distinct  writ  or 
count  for  every  difibrent  act,  the  plaintiff  is  permitted  to  declare  for  a  trespass  com- 
mitted on  divers  days  and  times  between  one  day  and  another ;  and  such  a  declara- 
tion is  considered  as  if  it  contained  a  distinct  count  for  every  different  trespass.  But 
as  this  is  for  the  advantage  and  ease  of  the  plaintiff,  he  is  not  obliged  to  avail  himself 
of  the  privilege,  and  may  still  consider  his  declaration  as  containing  one  count  only, 
and  as  confined  to  a  single  trespass :  in  which  case,  the  time  becomes  immaterial.  As 
it  would  give  the  plaintiff  an  undue  advantage,  if  he  could  avail  himself  of  the  declara- 
tion in  both  these  modes,  and  might  operate  as  a  surprise  on  the  defendant,  the  plain- 
tiff must  make  his  election  before  he  begins  to  introduce  his  evidence.  (Pierce  v.  Pick- 
ens, 16  Mass.  Rep.  470,  per  Jackson,  J.)  Accordingly,  in  trespass  quare  clausum  fre- 
git  alleged  to  have  been  committed,  diversis  diehus  ct  vidhus^  it  was  held,  that  if  the 
plaintiff  give  evidence  of  one  or  more  acts  of  trespass  within  the  days  specified,  he 
shall  not  be  permitted  to  prove  an  act  done  at  any  other  time ;  but  if  he  choose,  he 
may  waive  his  right  to  prove  any  act  witliin  the  days  mentioned  in  his  declaration, 
and  prove  one  done  at  any  time  before  the  commencement  of  the  action,  and  within 
the  time  prescribed  by  the  statute  of  limitations.  (Pierce  v.  Pickens,  supra.  1  Saund. 
24,  a,  note  1.  Gould's  PI.  106,  7.)  And  where  the  trespass  is  laid  with  a  contwuan- 
*do,  according  to  the  ancient  mode,  the  same  rule  prevails.  (1  Saund.  24,  a,  note  1. 
Haak  v.  Breidenbach,  3  Serg.  &  Rawle,  206.)  But  if  the  plaintiff  travels  out  of  the 
continuando,  he  must  select  one  trespass,  and  rest  upon  that.  (Joralimon  v.  Pierpont, 
Anth.  N.  P.  42,  per  Van  Ness,  J.,  and  see  note  (a ;)  also  Gould's  PL  106,  7.) 

There  are  many  acts  of  trespass  which,  when  executed,  cannot  be  done  again,  but 
terminate  upon  the  commission  of  them,  and  therefore  cannot  be  continued;  as  where 
a  man  cuts  down  trees,  or  kills  horses,  &c.  or  takes  away  goods.  In  these,  and  similar 
cases,  if  the  trespasses  were  repeated,  they  cannot  be  laid  witl)  a  continuando,  but 
muiit  be  declared  on  as  done,  diversis  diebus  et  vicibus,  between  such  and  such  a  time. 
If  tlie  former  mode  is  adopted,  the  plaintiff  will  not  be  permitted  to  give  evidence  of 
more  than  one  act  of  trespass.  He  is  not,  however,  confined  to  the  precise  time  laid, 
but  may  prove  a  trespass  committed  at  any  time  before  the  commencement  of  the 
suit.    (1  Saund.  24,  a,  note  1.    Sanders  v.  Palmer,  1  M'Cord,  165,  167.) 

If  a  declaration  in  trespass  allege  an  injury  to  have  been  committed  on  the  same  day 
upon  a  horse  and  cow,  proof  that  a  trespass  was  committed  on  the  horse  in  1817, 
and  on  the  cow  in  1820,  will  not  support  the  declaration.  (Sanders  r.  Palmer,  1 
M'Cord,  supra.)  Further  in  relation  to  trespass,  see  post,  vol.  2,  p.  187,  of  the  text 
In  ejectment,  the  averment  of  title  is  so  far  material,  that  it  must  be  laid  at  or  befi)re 


536  The  SubHance  of  Issue  Proved.  [Ch.  7. 

the  time  when  it  lictually  accrued.  And  if  it  appear  to  have  accrued  subsequent  to 
the  day  alleged,  the  variance  will  be  fatal;  but  not,  if  it  appear  to  have  accrued  at  any 
prior  period.  (Siglar  v.  Van  Riper,  10  Wend.  Rep,  414,  417.  Van  Alen  v.  Rogers, 
I  John.  Cas.  281 ;  see  also  Bailey  v.  Fairplay,  6  Btnney,  454 ;  Nokes  v.  Shaw,  Cam. 
&  Nor.  457 ;  Brown  v.  Lutterlob,  Cam.  &.  Nor.  425 ;  and  see  post^  vol.  2,  of  the  text 
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The  allegation  of  a  place  is  either  merely  formal  or  it  is  descriptive ;  where  it  is 
merely  ibnnal,  proof  is  said  to  be  unnecessary,  and  even  on  indictments  upon  criminal 
charges,  and  in  actions  for  local  offences  it  is  sufficient  to  prove  tlie  offence  to  have 
been  committed  within  the  county.    (4  Starkie's  Ev.  1570 ;  and  see  the  next  note.) 

But  wherever  the  allegation  of  place  is  descriptive,  the  proof  must  correspond  with 
the  averment ;  thus,  in  an  action  against  a  carrier,  if  the  contract  alleged  be  to  cany 
from  A.  to  C.  a  variance  as  to  tiie  termini  is  material.  (Tucker  v.  Cracklin,  2  Star-' 
kie's  Rep.  385 ;  see  also  Lopes  v.  De  Tasset,  1  Brod.  &.  Bing.  538.)  And  where  the 
declaration  laid  a  promise  to  pay  at  A.,  and  the  evidence  was  of  a  promise  to  pay  at 
B.,  the  variance  was  held  fatal.  (Umbehocker  v.  Russell,  2  Yeates,  339  ;  and  see 
ante,  notes  401,  402.)  But  in  the  case  of  Frith  v.  Gray,  4  T.  R.  561,  n.,  cited  in  the 
text,  in  an  action  for  not  procuring  the  plaintiff  a  booth  at  a  horse  race,  to  be  run  on 
Bamet  common,  in  the  county  of  Middlesex,  where  it  was  proved  that  the  whole  of  Baro- 
net common  was  in  the  county  of  Hertford ;  Lord  Mansfield  and  the  rest  of  the  court, 
on  a  motion  for  a  new  trial,  upon  the  ground  of  variance,  held,  that  as  it  was  perfectly 
immaterial  whether  Bamet  common  was  in  Middlesex  or  not,  those  words  might  be 
rejected  as  surplusage. 

Where,  in  a  declaration  upon  an  instrument  in  writing,  no  venue  was  stated  in  the 
body  of  the  declaration,  but  only  in  the  margin,  and  no  place  was  alleged  where  the 
instrument  was  executed,  held,  not  a  variance,  though  the  instrument  produced  in  ev' 
idence  bore  date  at  a  different  place  from  that  in  which  the  venue  was  laid.  (Alder  v. 
Griner,  13  John.  Rep.  449.)  But  the  court  say,  in  this  case,  that  had  tlie  declaratioa 
alleged  the  instrument  as  having  been  made  at  the  place  where  the  venue  was  laidi 
they  would  probably  have  been  bound  by  authority  to  have  decided  otherwise.  (See 
ante,  note  407,  p.  521,  526.  An  action  for  a  nuisance  to  the  plaintiff's  real  property, 
whether  corporeal  or  incorporeal,  is  local,  and  the  action  must  be  brought  in  the  county 
where  the  property  is  situate.  (Mersey  and  Irwell  Nav.  Com.  v.  Douglass,  2  East, 
497,  cited  in  the  text.)  But  it  is  not  necessary  to  describe  the  precise  local  situation, 
either  of  the  property  injured,  or  of  the  gravamen,  (id.)  And  unless  a  precise  local 
situation  be  given,  the  place  mentioned  will  be  ascribed  to  venue,  and  not  regarded  as 
descriptive,  (id.)  If,  however,  in  such  case  a  precise  local  description  be  given,  it 
must  be  proved  as  laid,  and  a  variance  will  be  fatal.  (See  Shaw  v.  Wrigley,  cited 
arguendo,  2  East,  500;  4  Starkie's  Ev.  1574.)  Where  the  nuisance  was  alleged  to 
consist  in  obstructing  the  waters  of  D.  Creek,  and  the  evidence  was  of  obstructions  in 
the  water,  near  the  mouth  of  D.  Creek,  the  variance  was  held  fatal.  (Funk  v.  Arnold, 
8  Teates,  428.)  So,  in  trespass,  if  the  close  is  described,  the  plaintiff  will  be  held  to 
proof  of  injuxy  within  the  description.    Thus,  where  the  allegation  was  that  the  de* 
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feodants  broke,  &c  the  plaiDtifis'  miU  lot^  and  destroyed  their  miU  dam  eztendiog 
across  Agawam  river,  &c. ;  and  on  the  trial,  it  appeared  that  the  mill  lot  and  mill 
stream  were  on  the  north  side  of  the  river,  the  dam  extending  across ;  the  plaintifb 
ofiered  to  prove  that  the  defendants  pulled  up  the  dam  on  the  south  side  of  the  river, 
and  that  one  of  them,  who  did  not  cross  the  river,  stood  on  the  mill  lot,  giving  direc- 
tions to  the  others  while  they  were  engaged;  to  this  evidence,  as  it  related  to  the 
destruction  of  the  dam  south  of  the  thread  of  the  river,  the  defendants  objected,  be- 
cause it  was  not  within  the  description  contained  in  tlje  declaration.  The  evidence 
was  rejected,  and  the  jury  gave  their  verdict  for  a  trespass  committed  on  the  north 
side  of  the  river ;  held,  that  the  decision  of  the  judge  at  the  trial,  excluding  the  evi- 
dence, was  correct  (White  v.  Mosely,  5  Pick.  230.)  Where  the  premises  were  de- 
scribed as  abutting  on  the  close  of  the  defendant,  and  there  were  three  defendants.  A., 
H.  and  C,  it  appearing  that  the  premises  abutted  on  the  close  of  A.,  but  not  of  the 
other  defendants,  held,  that  this  was  ambiguity  merely,  and  not  a  variance.  (Wal- 
ford  V.  Anthony,  8  Bing.  75.)  Under  the  6th  section  of  the  patent  law  of  February 
31st,  1793,  ch.  156,  (2  Bior.  348,)  the  defendant  pleaded  the  general  issue,  and  gave 
notice  that  he  would  prove,  on  the  trial,  that  the  machine  (for  using  which  without 
licence  the  suit  was  brought)  had  been  used  previous  to  the  alleged  invention  of  the 
plaintiff,  at  several  places  which  were  specified  in  the  notice,  '^  and  also  at  sundry  other 
places  in  Pennsylvania,  Maryland,  and  elsewhere  in  the  United  States."  The  defend- 
ant having  given  evidence  as  to  some  of  the  places  specified,  held,  that  evidence  as  to 
other  places  not  specified  was  admissible ;  but  that  tlie  court  possess  the  power  which 
will  be  exercised,  to  prevent  the  plaintifi"  from  being  injured  by  snrprise.  (Evans  ▼. 
Eaton,  3  Wheat.  454.) 

Where  it  is  doubtful  whether  the  allegation  of  place  be  merely  formal,  or  whether  it 
be  descriptive,  the  allegation  will  be  referred  to  venue,  rather  than  to  description 
(See  Jeffries  v.  Duncomb,  cited  in  the  text;  4  Starkie's  Ev.  1570.)  And  where  the 
place  of  doing  an  act  is  precisely  alleged,  if  the  description  be  wholly  immaterial^  it 
may  be  rejected  as  surplusage.  (4  Starkie's  Ev.  1571 ;  and  see  ante,  p.  S06, 7.)  Thus, 
in  an  action  for  running  down  the  plaintiff's  boat  in  the  Thames,  near  the  Half-way 
Reach,  proof  that  it  was  done  in  tlie  Half-way  Reach  is  sufficient,  the  place  being  en- 
tirely immaterial.  (Drewry  v.  T wiss,  4  T.  R.  558,  cited  in  the  text)  Proof  that  the 
place  iB  usually  known  by  the  name  or  description  set  forth  in  the  declaration,  is  suffi- 
cient; as  where,  in  an  action  for  a  nuisance  to  the  plaintiff's  house,  ^  at  Sheemess,  in 
the  county  of  Kent,"  it  was  proved  that  the  house  was  situated  in  the  adjacent  parish 
of  Minster,  but  that  both  places  were  usuaUy  known  by  the  name  of  Sheerness.  (Bur- 
brige  V,  Jakes,  1  Bos.  &  Pull.  335.)  See  ante,  text,  p.  316,  S.  P.  And  where  the 
premises  were  described  as  in  the  parish  of  Westbury,  it  appearing  that  there  were 
two  parishes  by  that  name,  (Westbury  on  Trym  and  the  other  Westbury  on  Severn,) 
it  was  held  no  variance.  (Doe  v.  Harris,  5  Maule  &  Selw.  336.)  In  a  penal  action 
on  the  statute,  3  H.  8,  ch.  11,  §  3,  against  Dr.  Leigh,  for  practising  physic  in  the  par- 
ish of  St.  Oeorge^s  in  the  East,  within  seven  miles  of  the  city  6f  London,  it  appeared 
that  the  name  of  the  parish  was  St.  George^ s,  in  the  county  of  Middlesex  ;  and  Lee, 
Ch.  J.,  held  it  was  well  enough,  for  it  was  more  generally  known  by  the  name  of  St. 
George^s  in  the  East,  than  by  the  name  of  St  George's  in  the  county  of  Middlesex. 
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(Cited  by  Best,  serg't,  arguendo,  8  Taunt  ld8.)  And  where  the  plaintiff  sued  ^us 
torn.,  alleging  a  loss  at  the  game  of  rtmg-e  tt  noir,  at  the  parish  of  St.  James,  in  the 
county  of  Middlesex ;  held  sufficient  in  error,  although  in  Middlesex  there  are  the 
parishes  of  St  James,  Clericenwell,  and  St  James  in  the  liberty  of  Westminster.  (Tay- 
lor V.  Williams,  S  Bing.  449.)  The  latter  parish,  it  seems,  was  sometimes  called  St. 
James.  But  in  trespass  for  breaking  and  entering  a  house,  where  the  premises  were 
laid  in  the  parish  of  Cierkenwell ;  it  was  proved  tliat  Clerkenwell  consisted  of  two  par- 
ishes, the  one  known  by  the  name  of  St.  John,  the  other  by  the  name  of  St  James, 
and  the  whole  was  generally  known  by  the  name  of  Clerkenwell ;  the  description  was 
held  insufficient.  (Taylor  v.  Homan,  1  Moore,  161.)  In  an  action  for  an  excessive 
distress,  the  premises  were  laid  to  be  in  the  parish  of  St.  George  the  Martyr,  and  were 
proved  to  be  in  the  parish  of  St.  George,  Bloomsbury ;  held  an  improper  description. 
(Harris  v.  Coc^e,  2  Moore,  587.  S.  C.  8  Taunt.  R.  539.)  Per  cur.  *<  The  parish 
should  have  been  described  by  its  known  and  popular,  and  not  by  its  general  descrip- 
tion. St  Geoi^,  Bloomsbury,  was  dedicated  to  Oeorge  the  Fir$t,  and  St.  Ge&rge  the 
Martyr  is  quite  a  distinct  parish ;"  (id. ;  and  see  furtlier  Taylor  v.  Brooke,  S  Maule 
&  Selw.  169.)  Where  the  declaration  described  premises  for  which  rent  was  claimed, 
as  situate  in  the  parish  of  B.  and  M. ;  and  the  deed  produced  described  the  prenuaes 
as  situated  in  two  distinct  parishes,  the  one  B.  and  the  other  M. ;  held,  that  the  vari- 
ance was  fatal.  (Morgan  v.  Edwards,  6  Taunt  S94.)  In  an  action  to  try  a  right  of 
way,  it  was  alleged  to  be  from  a  certain  highway  leading  from  the  parish  of  L.  to  B^ 
and  the  highway  turned  out  to  be  at  that  part  within  the  parish ;  held  no  variance. 
(Phillips  v.  Da  vies,  3  Anst  573.) 
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This,  however,  is  only  so  where  the  place  is  laid  as  mere  matter  of  venue.  Bot  if  a 
certain  place  is  made  part  of  the  description  of  a  fact  charged  in  the  indictment,  the 
least  variance  as  to  such  place  will  be  fatal ;  as  where  a  trespass  in  taking  away  goods, 
or  other  ofience,  is  alleged  in  such  a  parish,  in  the  house  of  J.  S.,  or  in  such  a 
m  aplayliouse  in  Lincoln's  inn- fields;  and  upon  evidence  it  appears  to  have 
done  at  the  house  of  a  different  person,  or  that  there  is  no  play  house  in  Lincoln^  inn- 
fields.  (Hawk.  P.  C.  b.  3,  c.  46,  §  171.  Mcanally's  £v.  501.)  In  Regina  v.  Car- 
nage, 8  Salk.  885,  the  defendants  were  indicted  for  riotously  assembling  at  the  pariah 
of  St.  Giles,  in  the  fields,  and  breaking  and  entering  the  bed-chamber  of  Sarah  S«,  in 
the  dwelling  house  of  D.  James,  and  taking  and  carrying  away  certain  goods.  Upon 
evidence,  it  appeared  to  be  the  dwelling  house  of  D.  Jameson  ;  and  held,  that  though 
part  of  the  offence  was  transitory,  viz.  the  taking  and  carrying  away  the  goods,  yet 
the  other  part  being  local,  and  the  whole  being  put  togetlier  as  one  entire  fact,  imder 
one  description,  the  variance  in  respect  to  the  dwelling  house  was  fatal  to  the  i^roae* 
cution.  Mr.  Starkie  doubts  the  propriety  of  this  decisbn,  and  suggests  a  quere, 
whether,  under  such  circumstances,  the  defendant  might  not  be  convicted  of  that 
which  is  merely  transitory,  though  the  prosecutor  fail  as  to  the  local  part ;  (4  Starkie's 
£v.  1571,  n.  (e.) ;)  but  he  cites  no  authority  showing  that  the  case  has  been  overruled. 
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Where  the  ofieoce  charged  is  of  a  local  nature,  as  in  burglary,  Sic.  whatever  is  al- 
leged by  way  ofdeseribuig  the  place  where  it  was  committed  must  be  proved  as  laid ; 
(Rex  V.  White,  East's  P.  C.  780;  Rex  v.  Woodward,  id. ;  The  State  v.  Martin,  S 
Murph.  59S ;)  and  though  the  description  be  more  particular  than  was  necessary,  the 
whole  must  he  established.  (Rex  v.  Owen,  Ry.  it  Mood.  Cr.  Cas.  118.)  But  where 
locality  does  not  enter  into  the  substance  of  the  charge,  and  the  description  is  whol- 
ly wunateridlj  it  may  be  rejected  as  surplusage,  and  a  variance  will  not  be  fatal. 
(See  ante,  p.  807,  of  the  text ;  also  note  400,  p.  508,  9,  and  the  cases  there  cited. 

Though  the  allegation  of  place  be  intended  only  as  venue,  it  is  nevertheless  so  far 
important,  that  the  prosecutor  must  prove  the  offence  charged  to  have  been  commit<i 
ted  in  the  county  where  the  venue  is  laid ;  and  if  this  be  not  made  out,  or  the  contra- 
ry be  shown  in  evidence,  ttie  defendant  will  be  acquitted,  except  where  a  different  rule 
has  been  provided  by  statute.  (See  1  Chitty's  Grim.  Law  177.)  In  larceny,  howev- 
er, if  property  is  stolen  in  the  county  of  A.,  and  carried  into  the  county  of  B.,  the  of> 
fender  may  be  convicted  in  the  latter  place,  under  an  indictment  charging  the  offence 
to  have  been  committed  there ;  (Hawk.  P.  C.  b.  1,  c.  151 ;)  and  it  has  been  a  ques- 
tion in  some  of  our  courts  whether  the  same  doctrine  applied  to  the  case  of  prop- 
erty stolen  in  one  state  and  carried  into  another.  In  Massachusetts  the  course  of  de- 
cision has  been  uniform, that  it  did.  (Conunonwealth  v.  CuUens,  1  Mass.  Rep»  116 ; 
Commonwealth  v.  Andrews,  ft  id.  14.)  And  the  solicitor  general,  in  the  case  last  cited, 
referred  to  another  which  Dana,  C.  J.  said  he  remembered ;  it  was  that  of  Paul  Lord, 
who  broke  open  a  shop  in  Rhode  Island,  and  stole  goods  which  he  brought  into  York 
county,  Massachusetts,  where  he  was  indicted  as  for  a  theft  committed  there ;  and  it 
was  determined  by  the  whole  court,  five  justices  being  present,  that  he  might  be  con- 
victed of  the  larceny,  though  not  of  the  shop  breaking.  In  New- York,  however,  imtil 
recently  a  contrary  doctrine  has  prevailed.  (The  People  v.  Gardner,  3  John..  Rep. 
477.)  But  now  it  is  expressly  provided  by  statute,  that  '^  every  person  who  shall  felo- 
niously steal  the  property  of  another  in  any  other  state  or  country,  and  shaU  bring  the 
same  into  tliis  state,  may  be  convicted  and  punished  in  the  same  manner  as  if  such 
larceny  had  been  committed  in  tliis  state ;  and  in  every  such  case,  such  larceny  may 
be  charged  to  have  been  committed  in  any  town  or  city,  into,  or  through  which  such 
stolen  property  shall  have  been  brought"  (3  R.  S.  698,  §  4 ;  see  The  People  v.  Burke 
11  Wend.  139.) 
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In  New- York,  it  is  also  provided  by  statute  that  bo  indictment  shall  be  deemed  in- 
valid, nor  shall  the  trial,  judgment  or  proceedings  thereon  be  affected,  1st  By  reason 
of  having  omitted  the  addition  of  the  defendant's  title,  occupation,  estate  or  degree ;  or 
by  reason  of  the  mis-statement  of  such  matter,  or  of  the  town  or  county  of  his  resi- 
dence, when  the  defendant  shall  not  be  misled  or  prejudiced  by  such  mis-statement ;  or, 
3d.  By  the  omission  of  the  words  '^  with  force  and  arms,"  or  words  of  similar  import ; 
or,  8d.  By  reason  of  omitting  to  charge  any  offence  to  have  been  committed  contrary 
to  a  statute  or  several  statutes,  notwithstanding  such  offence  may  have  been  created 
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or  the  puniahment  thereof  may  have  been  declared  by  any  statute ;  or,  4th.  By  reasoa 
of  any  other  defect  or  imperfection  in  matter  of  form,  which  shall  not  tend  to  the  preju^ 
dice  of  the  defendant    (2  R.  S.  728,  §  52.) 
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Legal  writers  seem  entirely  agreed,  that  the  foundation  of  the  rule  is  as  stated  in  ibe 
text.  Where  a  party  proposes  to  introduce  secondary  evidence,  under  circumstances 
which  dearly  presuppose  that  higher  evidence  is  within  his  power,  it  is  very  natural 
to  presume  that  he  does  so  from  some  secret  and  sinister  motive ;  conscious,  periiaps, 
that  should  the  higher  evidence  be  adduced,  it  would  give  a  complexion  to  the  case  by 
no  means  favorable,  if  not  directly  adverse  to  his  interest.  (2  Ev.  Poth.  147,  8.  S 
Starkie's  Ev.  S89,  390.  Swifl's  Ev.  157.  Macnally's  Ev.  234.  1  Chitty's  Cr.  Law, 
666.     Strother  v.  Barr,  5  Bing.  399,  per  Best,  C.  J.) 

And  the  reason  uf  the  rule  limits  the  extent  of  its  application ;  consequently  it  does 
not  operate  where  the  law  itself  obviates  the  presumption  of  fraud,  which  would  oth- 
erwise arise.  Hence,  in  general,  to  prove  that  a  person  is  a  public  ofHcer,  it  is  sufB- 
cient  to  show  that  he  acted  as  such ;  for  then,  in  the  absence  of  evidence  to  the  con- 
trary, it  is  to  be  presumed  that  he  was  duly  and  legally  appointed.  (See  post  of  the 
text,  226,  and  note  427.  3  Starkie's  £v.  392,  3.)  So  where  a  document  is  of  a  public 
nature,  a  copy  is  sometimes  admitted ;  for  the  production  of  the  original  is  dispensed 
with,  on  account  of  the  inconvenience  resulting  from  the  frequent  removal  of  such  pa- 
pers, and  therefore  the  absence  of  the  original  affords  no  presumption  of  fraud.  (5 
Starkie's  Ev.  393 ;  sec  post,  394,  et  seq.  of  the  text,  and  the  notes ;  also  post  of  tlie 
text,  226.)  And  in  a  variety  of  cases  where  the  opposite  party  has  admitted  the  &ct8 
sought  to  be  established,  or  by  his  conduct  precluded  himself  from  denying  them,  pri- 
mary evidence  is  dispensed  with.  (See  post,  226, 7, 8,  9,  of  the  text,  and  notes.)  In- 
deed the  whole  doctrine  as  to  secondary  evidence  of  written  instruments,  when  appli- 
ed to  the  common  instance  of  the  best  evidence  being  proved  to  be  unattainable,  rests 
upon  much  the  same  principle ;  all  presumption  of  fraud  is  there  of  course  repeUed, 
and  the  rule,  after  first  disarming  the  parties  of  the  means  of  imposition,  suffers  itself  to 
be  relaxed  as  circumstances  in  justice  shall  require,  by  the  admission  of  the  next  best 
evidence.  (Per  Haywood,  J.,  Ingram  v.  Hall,  1  Hayw.  Rep.  193, 206 ;  see  also  9  Pe- 
tersd.  Abr.  157,  note;  Per  Thompson,  J.,  Milnor  v.  Tillotson,  7  Peters,  99,  101; 
United  States  v.  Reyburn,  6  id.  352.) 

The  secondary  evidence,  however,  must  in  all  cases  be  in  itself  competent ;  for  the 
rule  is  never  so  far  relaxed  as  to  allow  evidence  to  be  given  intrinsically  illegal,  as  hear- 
say for  instance,  merely  because  a  party  happens  to  be  so  unfortunately  situated,  that 
it  is  the  best  of  which  his  case  is  susceptible.  (2  Ev,  Poth.  147.  3  Chitty's  BI.  368, 
note.  Pentland  v.  Somers,  2  Serg.  &  Rawle,  23 ;  and  see  Johnson  v.  Chase,  1  Tyl. 
Rep.  449 ;  Bonnet's  Lessee  v.  Davenbaugh,  3  Binn.  1 75.) 

And  on  the  other  hand,  the  rule  is  not  to  be  extended  to  such  a  rigorous  extreme, 
as  to  debar  a  party  from  justice,  because  he  originally  neglected  to  furnish  himself 
with  the  highest  possible  assurance  of  the  disputed  facts.  For  then  two  witnesses 
would  be  better  than  one ;  a  hundred  better  than  two,  and  so  on  progressively ;  a 
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writing  would  be  better  than  a  parol  contract,  a  deed  better  than  either,  and  a  record 
belter  than  alL  (Per  Haywood,  J.,  Ingram  v.  Hall,  1  Hayw.  Rep.  193,  206 ;  see  al- 
so 2  Ev.  Poth.  148.) 

Nor  does  tlie  rule  operate  in  any  case  to  exclude  evidence,  merely  because  it  is  not  all, 
nor  the  most  satisfactory  which  might  be  adduced,  when  the  evidence  offered  and  that 
which  is  withheld  is  all  of  the  same  general  quality  or  grade ;  (3  Starkie's  Ev.  391 ;  Leib- 
man  v.  Pooly,  1  Starkie's  Rep.  167 ;  Macnally's  Ev.  342 ;  9  Petersd.  Abr.  155,  note ;  1 
Chitty's  Crim.  Law,  567 ;)  but  in  such  case,  it  in  general  goes  no  farther  than  to  forbid, 
that  evidence  which  is  in  its  nature  merely  circumstantial,  shall  be  received,  when  direct 
and  conclusive  evidence  may  be  had.  (Commonwealth  v.  James,  1  Pick.  375.  1  Big. 
Dig.  322,'§  1 1 .)  This  is  forcibly  illustrated  by  Governor  v.  Roberts,  (2  Ha wk*s  Rep.  26 :) 
There,  the  secretary  of  state  was  called  as  a  witness,  to  produce  certain^apers  belong- 
ing to  the  office  of  the  comptroller ;  it  appeared  that  the  comptroller  was  absent  on  a 
visit,  and  before  his  departure,  he  had  deposited  the  keys  of  the  office  with  the  secreta- 
ly,  requesting  him  to  attend  to  any  applications  at  the  office  during  tlie  absence  of  the 
former ;  the  comptroller  had  not  been  summoned  to  attend  court,  and  the  secretary 
testified  that  he  attended  as  the  agent,  or  on  behalf  of  the  comptroller,  with  the  pa- 
pers. Under  these  circumstances,  it  was  held,  that  though  the  testimony  of  the  comp- 
troller would  be  more  satisfactory  than  that  of  the  secretary,  yet  both  being  oral,  and 
both  tlierefore  of  the  same  grade,  either  was  competent  to  be  submitted  to  the  jury. 
**  If,"  as  is  well  observed  by  Henderson,  J.  who  delivered  the  opinion  of  the  court  in  the 
above  case,  '*  the  rule  was,  that  the  most  full  and  satisfactory  evidence  shoukl  be  pro- 
duced, it  would  follow  that  where  it  appeared  there  were  others  present,  they  should 
be  also  produced ;  or  where  a  person  from  his  situation  had  a  better  view  of  the  trans- 
action, one  who  had  a  less  favorable  position  should  not  be  received ;  or  where  it  ap- 
peared that  another  could  give  a  more  detailed  account  of  the  affair,  one  who  could 
not  give  so  full  a  one  should  be  excluded,  although  threre  may  be  no  doubt  as  to  his 
knowledge  of  the  facts  to  which  he  deposes." 

Particular  instances  of  the  application  of  the  rule  under  consideration,  to  cases 
where  a  writing  of  any  kind  exists,  evidentiary  of  the  facts  sought  to  be  established, 
will  be  found  in  a  subsequent  part  of  this  work:  and  the  requisite  proof  dispensing 
with  the  production  of  the  best  evidence,  the  doctrine  of  notice  to  produce  papers  un- 
der the  control  of  the  opposite  party,  the  kind  of  evidence  admissible,  after  a  fonnda- 
tion  has  thus  been  laid  for  introducing  that  which  is  inferior  in  its  character,  together 
witli  various  other  matters  connected  ^th  this  head,  will  there  be  fully  treated  of,  and 
the  illustrations  given.  (See  post,  chap.  8,  sect.  1,  p.  439,  et  seq.  of  the  text,  and  the 
notes ;  also  id.  sect.  2,  p.  494,  et  seq.  of  the  text,  and  the  notes.) 

It  should  be  observed  here,  however,  that  wherever  written  evidence  exists  of  the 
facts  sought  to  be  proved  by  parol,  whether  the  existence  of  such  evidence  appear  on 
the  direct  or  cross-examination  of  the  witnesses  introduced,  makes  no  difference.  Its 
disclosure,  at  any  period  of  the  trial,  brings  its  importance  into  view  as  the  best  evi- 
dence. Hence,  though  a  party  may  conduct  his  examination  so  as  to  prove  the  con- 
tents of  a  writing  and  keep  its  existence  out  of  sight,  if  it  turn  out  that  it  is  the  high- 
est evidence,  and  should  have  been  produced  by  him ;  whenever  its  existence  appears, 
the  inferior  evidence  given,  will  be  excluded  altogether.  (Boone  v.  Dykes'  legatees,  3 
Monroe,  529,  531.    Rex  v.  The  Inhabitants  of  Padstow,  4  Barn.  &  Adol.  208,  S.  P.) 
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So,  though  the  writing  be  not  the  foundation  of  the  action,  but  comes  in  question 
collaterally,  the  highest  evidence  of  its  execution  must  be  produced.  (Roberts  v.  Ten- 
nell,  3  Monroe,  347,  350.)  And  the  original  in  such  cases,  as  in  others,  must  be  shown 
or  its  non-production  legally  excused.    (Cope  v.  Arberry,  3  J.  J.  Marsh.  396.) 

The  following  decisions  may,  perhaps,  be  most  appropriately  introdnced  by  way  of 
concluding  this  note.  Upon  an  information  for  passing  a  counterfeit  sixteen  penny 
piece,  it  was  held,  that  before  any  evidence  of  its  want  of  genuineness  could  be  receiv- 
ed, the  piece  itself  must  be  produced.  (State  v.  Osborn,  1  Root's  Rep.  153.)  So  in 
ordinary  cases  of  a  writing  charged  to  be  a  forgery.  (State  v.  Blodget,  id.  534.)  But 
where  the  information  was  for  counterfeiting  only,  and  the  prosecutor  had  never  been 
able  to  get  hold  of  the  money,  he  was  allowed  to  prove  the  defendant's  confession  re- 
specting his  haVing  made  counterfeit  pieces  of  the  denomination  specified  in  the  informa- 
tion, without  producing  them.    (State  v.  Phelps,  3  Root's  Rep.  87 ;  see  ante,  note  S49.) 

In  a  case  before  Lord  Kenyon,  at  nisi  prius,  a  witness  was  asked  whether  the 
plaintiff's  bushel  measure  had  not  been  tried  and  found  to  correspond  with  the  pub- 
lic Belford  bushel  But  his  lordship  was  of  opinion  that  the  question  could  not  be  ask- 
ed, inasmuch  as  "  the  best  evidence  the  case  would  admit  of  was  a  production  of  both 
measures  in  court,  and  a  comparison  of  them  before  the  jury."  (Cbenie  v.  Watson, 
Peake's  Addit  Cas.  133.)    Sed  qucere. 
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And  so  of  an  examination  of  a  prisoner  taken  before  a  magistrate,  who  is  required 
by  law  to  reduce  the  same  to  writing;  the  minutes  of  the  magistrate  must,  in  such  ca- 
ses, be  produced  as  the  best  evidence.  (See  ante,  note  313,  p.  343,  and  the  cases  there 
cited ;  also  ante,  note  371,  p.  485.)  If,  in  point  of  fact  however,  any  particular  decla- 
ration of  the  prisoner  was  not  reduced  to  writing,  parol  evidence  may  be  given  of  it 
The  presumption  is,  that  it  was  taken  down,  and  the  onus  to  show  it  was  not,  is  upon 
the  party  seeking  to  introduce  the  parol  evidence.  (See  ante,  note  313,  p.  343 ;  also 
ante,  note  371,  p.  485.)  And  in  Rowland  v.  Ashley)  (1  Ry.  &  Mood.  331,)  the  same 
principle  was  applied  to  the  examination  of  a  party  before  commissioners  of  bankrupt. 
It  must  appear,  however,  that  what  is  sought  to  be  added  to  the  written  examination, 
was  material  to  the  inquiry  before  the  commissioners ;  and  very  strong  proof  ought  to 
be  adduced,  that  the  party  said  what  the  commissioners  so  omitted,  (id.)  It  has 
been  held,  however,  that  parol  evidence  of  what  a  bankrupt  said,  on  his  last  examina- 
tion, cannot  be  received,  though  it  should  appear  that  no  part  was  taken  down  in  writ- 
ing.   (Rex  V.  Walters,  5  Carr.  St  Payne,  188.) 

In  Massachusetts,  where  it  was  proved  that  a  justice  of  the  peace,  before  whom  a 
clerk  of  a  militia  company  was  alleged  to  have  been  sworn,  made  no  record  of  admin- 
istering the  oath,  the  testimony  of  witnesses  present  when  the  oath  was  administered, 
was  held  competent  evidence.  (Bassett  v.  Marshall,  9  Mass.  Rep.  313.)  The  justice 
was  first  called,  however,  in  this  case,  and  testified  that  no  record  of  the  oath  was 
made,  and  though  he  could  not  positively  affirm  that  he  ever  admistered  the  oath,  he 
had  some  faint  recollection  of  having  done  so.  (id.)  Where  an  oath  of  ofiice  has  been 
administered  by  a  justice  of  the  peace,  his  certificate  in  that  state  seems  to  be  the 
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«*  regular  and  legal  evidence."   (Colburn  v.  Ellis,  5  Mass.  Rep.  427 ;  see  Willes  v.  Bat- 
telle,  Hid.  477.) 

In  New-York,  where  a  record  of  conviction  was  destroyed,  parol  evidence  of  it  was 
held  nevertheless  to  be  inadmissible,  inasmuch  as  a  transcript  of  the  certificate,  required 
by  1  R.  L.  462,  §  2,  (K.  and  R.)  to  be  sent  to  the  court  of  exchequer,  was  the  next 
best  evidence.    (Hilts  v.  Colvin,  14  John.  Rep.  182.) 

The  non-attendance  of  a  witness,  duly  subpoenaed,  may  be  proved  by  parol;  there 
is  not  necessarily  any  record  or  memorandum  made  by  any  officer  of  the  court  of  such 
fact,  nor  is  it  the  duty  of  the  clerk  to  enter  in  his  minutes  the  names  of  tlie  witnesses 
called  by  the  crier,  at  the  request  of  the  party  whose  cause  is  about  to  be  brought  on, 
and  therefore  there  is  no  presumption  of  higher  evidence.  (Cogswell  v.  Meech,  12 
Wend.  147.)  In  replevin  against  an  officer  for  goods  attached  by  him  under  a  writ 
tliat  had  never  been  returned,  on  account  of  the  suit  having  been  settled  by  the  par- 
ties ;  held,  that  as  the  officer's  omission  to  make  a  return,  was  excused  by  the  act  of 
the  parties  in  suppressing  the  suit,  he  might  produce  the  writ,  and  then  prove  by  pa- 
rol that  the  goods  were  taken  by  virtue  of  it.  (Frost  v.  Shepleigh,  7  Greenl.  286.) 
And  if  process  issues  without  the  intervention  of  the  court,  and  no  record  is  made  of 
it,  the  fact  of  its  having  issued  may  be  proved  by  parol.  (Beers  v.  Botsford,  3  Day's 
Rep.  159.)  Where  an  officer  was  authorized  to  issue  a  distress  against  the  collector, 
and  on  return  thereof  unsatisfied,  to  issue  another  against  the  selectmen,  and  on  like 
return  of  the  latter,  to  issue  one  against  the  town ;  held,  that  proof  of  a  distress  hav- 
ing issued  against  the  town,  was  prima  facie  evidence  that  the  others  had  been  previ- 
ously issued  against  the  collector  and  the  selectmen.    (Beers  v.  Botsford,  supra.) 

Evidence  of  what  was  proved  on  a  former  trial,  for  the  purpose  of  showing  the 
ground  of  recovery,  cannot  be  received  without  producing  the  record  of  such  trial. 
(Cooper  V.  Watson,  10  Wend.  202.)  And  in  New-York,  where  it  is  sought  to  con- 
nect a  suit  before  a  justice,  dismissed  by  reason  of  a  plea  of  title,  with  a  suit  subse- 
quently prosecuted  for  tlie  same  cause  in  the  common  pleas,  the  written  proceedings 
before  tlie  justice  must  be  produced ;  the  facts  cannot  be  established  by  parol.  (Webb 
▼.  Alexander,  7  Wend.  281.) 

In  some  cases,  where  a  record  exists  of  the  fact,  it  does  not  preclude  parol  evidence; 
Thus  parol  evidence  has  been  held  admissible  to  prove  the  defendant  an  inn-keeper,  in 
an  action  against  him  as  such,  although  his  license  is  on  record.  (Owings  v.  Wyant, 
5  Harr.  &  M'Hen.  893.)  In  Massachusetts,  parol  evidence  of  marriages  is  received, 
although  officiating  clergymen  and  magistrates  are  by  statute  required  to  keep  a 
record  of  all  marriages  solemnized  before  them,  and  to  return  annually,  to  the  clerk  of 
the  town  where  they  reside,  a  certificate  of  the  names  of  all  persons  by  them  joined  in 
marriage.  (Comnu>nwealth  v.  Norcroes,  9  Mass.  Rep.  492.)  And  the  certificate  of  a 
clergyman,  in  such  case,  is  inferior  to  his  oath,  and  cannot  be  received.  (Ellis  ▼.  El- 
lis, 11  Maas.  Rep.  92;  see  post,  p,  408,  et  seq.  of  the  text,  and  the  notes.)  And  so, 
parol  proof  of  the  age  of  persons  and  the  time  of  their  death,  is  constantly  received 
there,  though  a  statute  requires  that  births  and  deaths  siudl  be  recorded  by  the  town 
clerks ;  and  parents,  househoklers,  &c.  are  liable  to  a  penalty  for  neglecting  to  give 
notice  of  births  in  their  families.    (4  Starkie's  Ev.  1044,  note  (1).) 
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Summerset  ▼.  Adamson,  1  Bin^.  73,  S.  P. ;  see  post,  382  of  the  text»  and  a  note 
connected  with  that  page,  relating  to  proof  of  an  insolvent's  discharge. 

The  admission  of  a  party  out  of  court  will  not  supply  the  place  of  a  record.  Thus, 
in  trover,  an  admission  by  the  plaintiff  that  the  property  in  question  was  taken  by  vir- 
tue of  an  attachment,  does  not  make  out  a  justification  for  the  defendant  who  justifies 
under  the  attachment,  but  he  must  produce  the  record.  (Jenner  v.  Joliffe,  6  John. 
Rep.  9.)  So  in  an  action  against  a  person  for  non-attendance  as  a  witness,  the  sub- 
poena must  be  produced,  and  his  confession  that  he  had  been  served  with  the  subpce- 
na,  does  not  dispense  with  the  necessity  of  its  production.  (Hasbrouck  v.  Baker,  10 
John.  Rep.  249.)  And  in  Vermont,  where,  in  an  action  upon  a  note,  tlie  defence  was 
that  the  estate  which  the  defendant  represented,  had  been  declared  insolvent  and  the 
claim  barred,  as  not  having  been  presented  to  the  commissioners ;  held,  that  the  de- 
fendant's confession,  that  the  claim  had  been  exhibited  to  the  commissioners,  could  not 
be  received,  as  the  commissioners'  report  to  the  judge  of  probate  was  the  best  evi- 
dence. (Franklin  v.  Brownson,  2  Tyl.  103.)  The  case  of  the  Welland  Canal  Com- 
pany v.  Hathaway,  8  Wend.  480,  furnishes  a  strong  illustration  of  the  doctrine  on  this 
subject.  There,  the  defendant  had  entered  into  a  contract  with  the  company,  and  giv- 
en a  receipt  to  them,  in  the  name  by  which  they  were  known ;  yet  held,  that  when 
such  company  sued  as  a  corporation,  the  admissions  implied  by  these  acts  of  the  de- 
fendant, did  not  relieve  them  from  proving  that4hey  were  a  corporation  by  the  highest 
evidence.  And  Nelson„J.,  delivering  the  opinion  of  the  court,  (id.  486,)  says :  "  It 
may  be  laid  down,  I  think,  as  an  undeniable  proposition,  that  the  admissions  of  a  par- 
ty are  competent  evidence  against  himself,  only  in  cases  where  parol  evidence  would 
be  admissible  to  establish  the  same  facts,  or,  in  other  words,  where  there  is  not  in  the 
judgment  of  the  law,  higher  and  belter  evidence  in  existence  to  be  produced.  It  would 
be  a  dangerous  innovation  upon  the  rules  of  evidence,  to  give  any  greater  effect  to 
confessions  or  admissions  of  a  party,  unless  in  open  court,  and  the  tendency  wouki  be 
to  dispense  with  tlie  production  of  the  most  solenm  documentary  evidence."  (See  The 
Dutchess  Cotton  Manufactory  v.  Davis,  14  John.  Rep.  238.)  But  where  the  defend- 
ant has  accepted  an  ofRce  under  the  supposed  corporation,  and  obtained  money  in  that 
capacity,  he  is  estopped  from  denying  its  existence  as  such,  and  cannot  require  proof 
of  their  charter.    (All  Saints  Church  v.  Lovett,  I  Hall's  Rep.  N.  Y.  C.  P.  191.) 


NOTE  417— p.  220. 

Mr.  Starkie  considers  Williams  v.  The  East  India  Company,  cited  in  the  text,  as  an 
instance  of  mere  failure  in  the  measure  of  proof;  he  takes  for  granted  that  the  testi- 
mony of  the  captain  and  second  mate  was  at  all  events  admissible,  and  from  this  en- 
deavors to  show,  that  the  case  is  not  one  coming  strictly  within  the  principle  which 
forbids  the  substitution  of  inferior  for  primary  evidence.  (3  Starkie's  Ev.  396.)  It  is 
true,  the  testimony  was  received  at  the  trial  without  objection,  as  it  seems  from  the 
report ;  but  the  language  of  the  court  plainly  imports  that  they  regarded  it  as  not  only 
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insufficient,  but  utterly  incompetent  Lord  EUenborough,  who  delivered  the  opinion, 
commences  that  portion  of  it  relating  to  this  subject,  with  a  distinct  application  of  the 
rule  requiring  the  best  evidence ;  after  which  it  is  remarked,  that "  the  best  evidence 
was  to  have  been  had  by  calling,  in  the  first  instance,  upon  the  persons  immediately 
and  officially  employed,"  &c. ;  and  throughout  the  whole,  the  testimony  of  the  cap- 
tain and  second  mate  is  spoken  of  as  "  inferior  and  secondary,"  while  that  of  the  con- 
ductor is  treated  as  the  proper  and  primary  evidence."  Indeed,  we  understand  his 
tordship  as  denying,  in  imequivocal  terms,  that  the  plaintiff  had  a  right  to  resort  to  the 
testimony  of  the  former,  so  long  as  the  impossibility  of  procuring  that  of  the  latter  was 
not  shown. 

No  good  reason  is  perceived,  therefore,  for  taking  this  case  out  of  the  class  in  which 
our  author  has  placed  it,  as  a  strong  illustration  of  the  rule  requiring  the  highest  evi- 
dence ;  for,  although  that  rule  does  not  usually  operate  by  way  of  exclusion,  where  the 
evidence  offered  and  that  which  is  withheld  is  all  parol ;  (See  ante,  note  414,  p.  541 ;) 
yet  there  are  instances  of  its  application  to  the  more  or  less  adequate  representation  of 
facts.  (2  Ev.  Poth.  149.  Swift's  Ev.  157.)  The  testimony  of  the  captain  and  sec- 
ond mate,  under  the  existing  aspect  of  the  case,  was  nothing  more  than  presumptive 
or  circumstantial  evidence ;  and  where  that  which  ia  positive  and  direct  in  its  charac- 
ter, is  within  the  power  of  a  party,  the  former  is  secondary ;  (3  Starkie's  Ev.  515 ;  3 
Ev.  Poth.  340 ;)  and  being  so,  its. inadmissibility  would  seem  to  follow  as  an  inevitable 
eorroUary.  This  doctrine  has  been  already  adverted  to,  and  most  of  the  cases  sus- 
taining it  collected,  ante,  note  323,  p.  385,  and  again,  ante,  note  325,  p.  423  et  seq.,  to 
which  the  reader  is  referred. 

In  Massachusetts,  where,  upon  an  indictment  for  having  in  possession  a  counterfeit 
bank  note,  it  appeared  that  the  note  was  passed  to  one  P.,  who  suffered  it  to  remain 
out  of  his  hands  for  a  k)ng  time,  during  which  it  was  fodged  with  a  magistrate,  who 
might  have  been  produced  as  a  witness ;  held,  that  the  testimony  of  P.  and  his  wifo, 
who  swore  positively  to  the  note  from  certain  accidental  marks  upon  it,  was  improper^ 
iy  received,  unless  they  had  made  a  private  artificial  mark  upon  it ;  and  also,  that  the 
testimony  of  the  magistrate  was  indispensable,  upon  the  general  principle  requiring  the 
best  evidence.  (Commonwealth  v.  Kinnison,  4  Mass.  Rep.  646.)  Upon  an  indictment, 
however,  against  a  miller  for  stealing,  where  it  appeared  that  P.  sent  barilla  to  th^  de- 
fendant's mill,  and  afler  it  was  ground,  a  mixture  of  three  fourths  bariOa,  and  one  fourth 
of  plaster  of  paris,  was  returned  by  the  same  truckman,  who  took  the  barilla  to  the  mil), 
it  was  held  that  the  government  need  not  produce  the  trucknmn  to  prove  that  it  was  not 
adulterated  in  the  transportation,  although  there  was  merely  circumstantial  evidence 
of  its  having  been  done  by  the  miller.  (Commonwealth  v.  James,  1  PicL  375.)  But 
note,  ffiat  the  gist  of  the  action  was  the  stealmg,  not  the  aduUeration  of  the  barilla ; 
whereas,  in  Williams  v.  The  East  India  Company,  the  fkct  of  notice  not  having  been 
given,  was  the  direct  foundation  of  the  prosecution. 

In  larceny  of  the  wife's  wearing  apparel,  she  is  not  only  a  competent  witness  to  iden- 
tify them,  but  the  most  proper  one.  And  it  seems  not  necessary  to  produce  the  hus- 
band, to  prove  non-consent  to  the  taking  in  such  case ;  for,  "  it  is  unreasonable  to  sup- 
pose, in  the  absence  of  proof,  that  the  husband  should  sell  his  wife's  cbthes ;  and  stiD 
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more  unreasonable  that  he  should  give  them  away."    (The  People  v.  Williams,  9 
Wheel.  Criro.  Cas.  18 ;  tec  ante,  note  S'25,  p.  433, 4.) 


NOTE  418— p.  220. 


Questions  respecting  the  admissibility  of  evidence^  are  entirely  different  from  thoee 
which  respect  its  sufficiency  and  effect.  (Columbian  Ins.  Co.  v.  Lawrence,  2  Peters' 
Rep.  25,  44,  per  Marshall,  C.  J.)  And  in  general,  if  the  distinction  of  written  and 
unwritten,  or  direct  and  circumstantial,  does  not  exist  between  the  evidence  offered 
and  what  is  withheld,  that  which  is  offered  will  be  admitted,  though  less  satisfactory 
than  some  other  which  the  i)arty  might  adduce.  No  rule  of  law  requires  all  the  evi- 
dence, or  the  strongest  evidence  of  the  matter  in  dispute ;  but  only  that  is  excluded, 
which  from  the  nature  of  tlie  case,  supposes  evidence  superior  in  quality  or  grade  be- 
hind, in  the  power  of  the  party.  (See  per  Daggett,  J.,  Barnum  v.  Barnum,  9  Conn. 
Rep.  242,  248,  9,  and  Ainsworth  v.  Greenlee,  1  Hawk's  Rep.  190;  also  the  remarks 
of  Henderson,  J.,  Governor  v.  Roberts,  9  Hawk's  Rep.  26,  and  the  authorities  cited 
in  connection  with  that  case,  ante,  note  414,  p.  541 ;  see  likewise  1  Big. Dig.  822, §  II.) 
Accordingly,  where  a  bill  purported  to  be  accepted  by  S.  R.,  Market  Place,  Birming- 
ham, it  was  held  that  the  result  of  inquiries  made  at  Birmingliam  by  the  prosecutor, 
who  was  not  acquainted  with  tlie  place,  was  evidence  for  the  jury  to  prove  tlic  non- 
existence of  tlie  party  whose  name  was  used,  though  neither  the  best  nor  the  usual 
evidence  in  such  cases.  "  A  banker  from  Birmingham,  or  an  overseer,"  it  seems,  woukl 
have  been  the  most  satisfectory  witness.  (Rex  v.  King,  5  Carr.  &  Payne,  193 ;  see 
also  Rex  v.  Backler,  id.  118.)  But  even  afler  such  testimony  has  been  introduced,  the 
8a  me  prin^^ple  which  dictates  the  rule  requiring  the  best  evidence,  may  frequently  be 
advantageously  applied,  in  assigning  to  it  its  due  importance  in  tlie  scale  of  credibility. 
For,  as  has  been  justly  observed  by  Mr.  Evans,  "  when  weaker  and  less  satis&ctory 
testimony  is  tendered  in  support  of  a  fact,  the  nature  of  which  will  admit  of  elucidation 
from  proo&  of  a  nwre  direct  and  explicit  character,  the  same  caution  which  rejects 
evidence  of  an  inferior  degree,  wlien  higher  evidence  might  be  produced,  will  awaken 
suspicion ;  and  it  will  reasonably  be  supposed  that  a  more  perfect  exposition  of  the 
subject,  would  have  laid  open  deficiencies  and  objections,  which  a  more  obscure  and 
uncertain  representation  was  intended  to  conceal.  But  there  is  still  an  important  dis- 
tinction to  be  attended  to :  tlie  rules  for  tlie  admission  of  evidence  are  absolute 
and  imperative,  and  will  not  admit  of  any  relaxation  from  considerations  of  inconven- 
ience and  expense ;  whereas  in  forming  a  judgment  upon  the  adequacy  of  testimony,  in 
particular  cases,  circumstances  which  remove  the  cause  of  suspicion  may  also  be  ad- 
mitted to  obviate  the  effect."  (2  Ev.  Poth.  149.)  And  so  they  may  be,  where  the 
rule  operates  in  its  utmost  rigor.  (See  ante,  note  414,  p.  540.)  But  considerations  ol* 
mere  iiUMwevMnee  and  expense y  would  probably  have  no  influence  in  laying  a  founda- 
tion for  secondary  evidence,  and  this  is  doubtless  what  the  learned  writer  intsnds. 

We  have  already  remarked,  ante,  note  414,  p.  640,  tliat  tlic  rule  which  forbids  the 
substitution  of  inferior  for  primary  evidence,  is  never  relaxed  so  far  as  to  authorize  the 
introduction  of  mere  hearsay,  or  other  evidence  intrinsically  incompetent.  Within  that 
principle,  letters  or  private  papers  written  by  a  third  person  are  excluded,  because  tlieir 
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contents  are  inferior  to  the  testimony  of  the  individual  hy  whom  they  were  written. 
(Vasse  V.  Mifflin,  4  Wash.  C.  C.  Rep.  519.  See  also  poet,  p.  231  of  the  text,  and  the 
notes.)  In  Cotton  v.  James,  however,  (Mood.  &  Malk.  278,)  letters  bearing  post- 
marks before  an  act  of  bankruptcy,  and  found  in  the  alleged  bankrupt's  possession  aAer 
it,  containing  statements  material  to  the  act  of  bankruptcy,  were  held  admissible  against 
the  bankrupt,  without  calling  the  writer,  as  evidence  to  shew  that  he  received  intima- 
tion of  particular  facts,  though  not  to  prove  their  f^th.  The  testimony  of  a  witness 
taken  down  in  writing  by  a  magistrate,  cannot  be  used  as  evidence  in  chief  of  the  facts 
stated  by  him ;  it  may,  however,  be  used  to  contradict  and  impeach  him.  (State  v. 
M'Leod,  1  Hawk's  Rep.  344.)  And  where,  in  an  action  for  malicious  prosecution, 
the  plaintiff  introduced  the  justice,  before  whom  the  complaint  charged  as  maUcious 
was  made,  who  being  sworn  and  examined  in  chief,  was  cross-examined  by  the  de- 
fendant, and  the  common  pleas  allowed  him  to  testify  on  such  cross-examination,  as  to 
what  the  witnesses  swore  to  on  the  complaint  before  him,  though  objected  to,  upon 
writ  of  error  brought,  tlie  supreme  court  reversed  the  Judgment  upon  that  ground; 
holding,  that  to  substitute  the  relation  of  the  justice,  under  such  circumstances,  for  the 
testimony  of  the  witnesses,  was  a  violation  of  the  plainest  rules  of  evidence.  (Richards 
V,  Foulke,  3  Hanm.  Rep.  59.) 


NOTE  419— p.  220. 
On  this  subject  see  post,  464,  et  seq.  of  the  text,  and  the  notes. 


NOTE  420— p.  220. 


It  is  in  general  true,  that  where  written  evidence  of  a  fact  exists,  all  parol  evidence 
is  excluded ;  but  the  rule  is  not  universal.  (Per  Thompson,  J.,  Keene  v.  Meade,  3  Pe- 
ters' Rep.  1,  7 ;  and  see  post  531,  et  seq.  of  the  text  and  the  notes;  4  Starkie's  £v. 
1054.)  If  a  note,  for  instance,  has  been  given  as  evidence  of  a  k>an,  tho  action  may 
be  brought  for  the  money  lent,  and  this  proved  by  parol :  the  note  must  indeed  be 
produced  on  the  trial ;  not  however,  as  the  only  competent  evidence  of  the  loan,  but 
to  be  cancelled,  so  as  to  prevent  its  being  put  into  circulation.  (Keene  v.  Meade,  su- 
pra, per  Thompson,  J.)  So,  where  the  defendant  has  made  an  entry  in  the  plaintiff's , 
book,  of  a  sum  of  money  paid  by  him  to  the  defendant ;  the  plaintiff  need  not  produce 
such  book  for  the  purpose  of  establishing  the  payment,  but  may  prove  it  by  a  person 
who  knows  the-fect.  (id.)  And  if  the  defendant  has  written  a  letter  to  the  plaintiff, 
acknowledging  such  payment,  the  same  principle  obtains,    (id.  per  Thompson,  J«) 

This  doctrine  prevails  as  to  all  written  acknowledgments  and  receipts ;  the  transac- 
tion which  they  are  designed  to  evince,  may  be  proved  by  the  parol  testimony  of  wit- 
nesses, without  producing  the  receipts  or  accounting  for  the  absence  of  them  ;  but  if 
the  question  be  upon  the  receipts  themselves,  by  whom  signed,  what  are  their  contents, 
or  the  like,  they  then  become  the  highest  evidence,  and  must  be  produced.  (South- 
wick  V.  Hayden,  7  Cowen's  Rep.  334.    Heckert  v«  Haines,  6  Binn.[Rep.  16.    Wishart 
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▼.  Downey,  15  Serg.  &  Rawie,  77.  Romayne  v.  Duane,  3  Wash.  C.  C.  Rep.  346« 
TowDseDd  V.  Atwater,  5  Day's  Rep.  398.)  And  whether  the  receipt  be  of  money  or 
■pecific  articles,  makes  no  difference ;  the  delivery  of  the  latter  may  be  proved  by  parol, 
as  well  as  the  payment  of  the  former,  though  there  be  a  written  acknowledgment  o€ 
the  fact  in  existence.    (Southwick  v.  Hayden,  supra.) 

In  Wisliart  v.  Downey,  supra,  Huston,  J.  intimates  a  doubt  as  to  the  reasonable- 
ness and  propriety  of  tliis  exceptio(Ao  the  general  rule,  but  he  considers  tlie  question 
as  settled  in  Pennsylvania,  by  tlie  previous  authority  of  Heckerl  v.  Haines,  supra.  At 
the  same  time,  however,  he  says,  that  "if  notice  to  produce  the  receipts  is  given,  and 
they  are  not  produced,  and  no  reason  is  given  why  they  are  not,  it  would  be  matter 
which  ought  to  affect  the  defendant's  case  more  or  less,  according  to  circumstances." 
And  in  Virginia,  the  court  of  appeals,  without  deciding  whether,  if  a  witness  speaks 
positively  as  to  tlie  date  and  amount  of  monies  paid,  his  testimony  woukl  be  equiva- 
lent to  the  receipts  themselves,  held,  that  where  a  witness  could  not  so  speak,  his  testi- 
mony ouglit  not  to  be  received,  unless  it  was* previously  shown  that  the  receipts  were 
k)6t,  or  out  of  the  power  of  tlie  party  seeking  to  prove  payment  (Hamlin's  adm'r  v. 
Atkinson,  6  Rand.  Rep.  574.) 

If  it  become  necessary  to  prove  tlie  receipt  itself,  and  it  be  attested,  the  subscribing 
witness  must  be  called.  (Heckert  v.  Haines,  6  Binn.  Rep.  16,  per  Tilghman,  C.  J.> 
So,  to  prove  the  contents  of  a  lost  receipt,  attested,  the  subscribing  witness  must  be 
called.    (M'Mahan  v.  M'Grady,  5  Serg.  &  Rawle,  314.) 

In  Louisiana,  it  seems,  if  there  be  a  written  receipt,  it  must  be  produced  as  the  high- 
est evidence,  and  parol  testimony  is  not  admissible  of  ttie  fact  of  payment.  (Beard  v. 
Bijeaux,  8  Martin's  Lou.  Rep.  N.  S.  459.)  And  in  Massachusetts,  where  an  admin- 
istrator, to  support  his  charges  in  an  ad  minis  tratk>n  account  for  payment  of  taxes,  of- 
fered witnesses  to  prove  the  fact  of  such  payment,  held,  that  the  receipts  of  the  collec- 
tor were  better  evidence,  and  should  be  produced.  (Hall  v.  Hall,  1  Mass.  Rep.  101.) 
But  see  as  to  the  receipts  and  written  admissions  of  third  persons,  post  339,  et  seq.  of 
the  text  and  the  notes. 

A  doctrine  similar  to  that  established  with  respect  to  receipts,  &.c.  has  been  apfdied 
to  bills  of  parcels ;  and  to  prove  a  purchase  of  goods,  the  bill  of  parcels,  delivered  by 
the  vendor  to  the  vendee,  need  not  be  produced.  (Blood  v.  Harrington,  8  Pick.  553  ; 
see  Davis  v.  Reynolds,  1  Starkie's  Rep.  1 15.)  And  a  bill  of  sale  of  personal  property, 
(not  being  necessary  to  pass  the  title)  need  not  be  produced  by  persons  claiming  under 
the  grantee,  in  a  controversy  between  them  and  the  grantor,  and  those  claiming  under 
^  him ;  but  the  former  may  prove  by  any  other  legal  evidence,  a  title  in  tlie  person  under 
whom  they  daim,  unless  it  be  alleged  that  such  bill  contains  other  matter  than  the  mere 
transfer  of  the  property,  of  which  the  grantor  or  those  ckdming  under  him  could  avail 
themselves,  and  notice  has  been  given  that  its  production  would  be  required.  (Giv- 
ens  V.  Reynolds,  6  Munf.  191,  200.)  So  in  trover  for  goods,  where  a  witness 
was  called  on  the  part  of  the  plaintiff,  and  testified  tliat  as  deputy  sheriff,  he  took 
and  sold  goods  corresponding  with  those  claimed  by  the  plaintiff,  on  an  execution 
against  S.  N.,  and  produced  a  paper  specifying  the  goods ;  and  further,  that  he 
made  a  copy  from  the  paper,  which  contained  an  account  of  the  articles  purchased 
by  the  plaintiff  at  such  sale,  and  a  receipt  which  was  delivered  to  the  plaintiff;  and  he 
was  then  asked  by  the  plaintiff  what  were  the  contents  of  that  paper ;  on  objection 
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taken,  which  was  oyerruled,  and  writ  of  error  brought,  the  supreme  court  held,  that  it 
was  sufficient  for  the  plaintiff  to  show  that  he  had  purchased  the  goods  at  auction,  and 
he  need  not  have  produced  the  paper.  (Waring  v.  Warren,  1  John.  Rep.  340.)  But 
in  an  action  of  assumpsit  to  recover  the  value  of  articles  witliheld,  and  to  recover  back 
money  paid  for  such  as  were  defective  in  a  purchase,  made  by  the  plaintiff  of  the  de- 
fendant, of  a  ship  and  many  articles  contained  in  her,  it  was  held  that  the  plaintiff 
ought  to  have  produced  the  bill  of  sale,  as  the  highest  evidence  of  the  property  convey- 
ed, and  the  covenants  contained  in  it.     (Allen  v.  Potter,  2  M'Cord's  Rep.  323.) 

Parol  evidence  may  be  given  in  Massachusetts,  of  the  fact  that  an  executor  has 
posted  up  notices  of  his  appointment,  although  tlierc  is  a  provision  in  the  statute  for 
admitting  an  affidavit  made  by  the  executor  witliin  a  given  time ;  and  tlie  original  ad- 
vertisements or  a  copy  need  not  be  produced.    (Green  v.  Gill,  8  Mass.  Rep.  111.) 

An  arbitrator  testified  that  when  the  parties  were  before  him,  a  bill  was  presented 
specifying  the  accounts  submitted,  a  copy  of  which  he  transmitted  to  the  plaintiff,  ac- 
companied by  the  award ;  but  the  plaintiff  denied  that  the  account  was  received  by 
him ;  held,  that  the  plaintiff  was  not  thereby  precluded  from  introducing  parol  evi- 
dence as  to  the  items  of  his  claim,  unless  the  defendant  could  shew  that  the  account 
came  into  his  possession  or  under  his  control.  (Birkbeck  v.  Burrows,  2  Hall's  Rep.  N. 
T.  C.  P.  51.)  And  the  sale  of  a  note,  given  by  a  third  person,  may  be  proved  without 
producing  the  note.  This,  however,  is  only  true  where  no  inquiry  is  made  respecting 
its  contents.    (Lamb  v.  Moberly,  3  Monroe,  179.) 

In  an  action  for  bribery  at  an  election,  it  was  held  that  parol  evidence  was  admissi- 
ble to  prove  the  delivery  of  the  precept  to  the  returning  officer,  though  it  appeared  that 
he  had  made  an  endorsement  upon  the  precept,  with  a  view  to  prove  the  time  of  his 
having  received  it,  and  that  tlie  endorsement  was  attested  by  two  witnesses.  (Grey 
V.  Smithyes,  4  Burr.  2273.) 

But  wherever  the  contents  of  any  written  instrument,  as  such,  are  sought  to  be 
proved,  it  must  be  produced.  Thus,  where  the  pbintiff  in  an  action  for  libel,  in  order 
to  connect  the  defendant  with  the  publication,  introduced  a  reporter  to  a  public  news- 
pai>er,  who  testified  tliat  he  had  given  a  written  statement  to  the  editor  of  such  paper, 
the  contents  of  which  had  been  communicated  by  tlie  defendant  for  the  purpose  of 
publk»tion ;  and  that  the  newspaper  then  produced,  was  exactly  the  same  save  one  or 
two  trifling  alterations  not  affecting  the  sense ;  held,  that  what  the  reporter  published 
in  consequence  of  what  passed  with  the  defendant,  might  be  deemed  published  by  the 
latter,  but  that  the  paper  could  not  be  read,  without  producing  the  written  account  de- 
livered by  the  witness  to  the  editor.  (Adams  v.  Kelly,  Ry.  &  Mood.  149.)  And  if 
it  become  necessary  to  prove  statements  made  by  a  deaf  and  dumb  witness,  in  writing, 
the  written  statement  itself  must  be  produced,  or  its  absence  accounted  for.  (State  v. 
De  Wolf,  9  Conn.  Rep.  93.)  But  where  a  statement  has  been  made  oraUy,  and  taken 
down  in  writing  by  a  third  person,  as  a  mere  memorandum,  the  statement  may  be 
proved  independent  of  the  memorandum.  (See  Patton  v.  Freeman,  Coxe's  Rep.  113, 
stated  post,  note  421,  p.  551.)  Whether  a  certain  book  in  a  public  office  contains 
deeds  and  surveys,  must  be  shown  by  the  production  of  the  book  itself,  and  cannot  be 
shown  by  parol.  (Denn  v.  Pond,  1  Coxe,  379.)  In  assumpsit  for  goods  sold,  copies 
from  tiie  invoice  book  of  the  plaintiff's  agent  residing  abroad,  and  through  whom  it 
was  alleged  the  goods  were  delivered,  were  ofiered  in  evidence  to  prove  the  sale  and 
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delivery ;  but  were  rejected.  (Cooper  v.  Morrel,  4  Yeates,  341.)  The  day-book,  say 
the  court,  containing  the  original  transactions  as  they  occurred,  proved  on  oath  or  ad> 
mitted,  must  be  produced,  or  parol  evidence  given  of  the  delivery,  (id.)  The  defence 
being,  that  U.  was  a  joint  owner  and  creditor  with  the  plaintiff,  and  sold  the  goods, 
charging  llleni  to  the  defendant ;  it  was  oflered  to  prove  H.'s  books  by  his  clerk,  with- 
out their  production ;  on  objection,  it  was  held  they  must  be  produced,  as  the  best  evi- 
dence. (Keely  v.  Ord,  1  DalL  SlO.)  Proof  tliat  the  defendant  was  an  infant,  from  a 
family  bible,  into  which  the  defendant's  age  had  been  copied  by  his  brother  from  another 
bible,  where  it  was  entered  in  the  hand- writing  of  the  father,  by  direction  of  the  &tber, 
who  was  dead,  was  held  inadmissible,  as  not  being  the  best  evidence,  till  the  original 
was  shown  to  have  been  lost  or  destroyed.  (Curtis  v.  Patton,  6  Serg.  &  Rawle,  135.) 
But  abstracts  from  tlie  books  of  the  plaintiffs,  resident  out  of  the  jurisdiction  of  the 
court,  duly  verified  by  the  testimony  of  clerks,  have  been  received  as  evidence  of  the 
re-shipment  of  goods  to  the  defendant    (Bell  v.  Keely,  3  Yeates,  255.) 

If  it  be  proposed  to  establish  tlie  contents  of  a  bill  of  sale,  bill  of  lading,  or  receipt,  it 
must  be  produced.  (Mather  v.  Goddard,  7  Conn.  Rep.  304.  Givens  v.  Reynolds,  6 
Munf.  191,  300;  and  see  the  cases  before  cited  in  this  note,  respecting  receipts.) 


NOTE  421--p.  221  i 


The  English  rule,  tliough  not  explicitly  stated  in  the  text,  is,  that  the  witness  may 
refresh  his  memory  by  any  book  or  paper,  if  he  can  afterward  swear  to  the  &ct  fiom 
recollection ;  but  if  he  cannot  so  swear,  any  farther  than  as  finding  it  in  the  book  or 
paper,  it  must  then  be  produced.  (See  post,  289  of  the  text  Maugham  v.  Hubbard, 
2  Mann.  &  Ryl.  5.) 

The  American  cases  are  not  uniform.  They  seem  agreed,  however,  that  a  mere 
memoradum,  or  entry,  is  in  no  case  evidence,  per  se,  of  the  facts  stated  in  it,  but  may  in 
all  cases  be  used  by  the  person  making  it,  when  called  on  as  a  witness,  to  refresh  his 
recollection.  Thus,  where  an  entry  on  a  bank  teller's  book  was  offered ;  held,  not  ev- 
idence per  se,  but  proper  in  connection  with  the  testimony  of  the  teller.  (Courtney 
V.  The  Commonweal  til,  5  Rand.  Rep.  666.)  And  a  memorandum  by  a  notary's  clerk, 
(e.  g.  of  a  notice  of  non-payment)  is  of  no  farther  use,  tlian  to  guide  the  recollection  of 
the  clerk  as  a  witness.  (The  Fa^nmer's  Bank  of  Lancaster  v.  Whitehall,  16  Serg.  & 
Rawle,  90.)  In  an  action  on  a  note  by  the  endorsee  against  the  endorser,  the  plain- 
tiff offered  a  memorandum  of  the  notary's  clerk  to  prove  search  for  the  maker,  and  no- 
tice to  the  endorser ;  the  clerk  having  lefl  for  a  foreign  port  some  few  days  before  the 
trial :  this  was  held  inadmissible,  the  memorandimi  being  no  evidence.  The  protest 
of  the  note,  shewing  due  diiligence,  was  also  holden  to  be  a  mere  memorandum,  and 
therefore  inadmissible.  (Cummings  v.  Fisher,  Anth.  N.  P.  1 ;  see  also  note  (a)  to  tliis 
case.) 

In  New- York,  it  is  provided  by  statute  that  the  certificate  of  a  notary,  under  his 
hand  and  seal  of  office,  of  presentment  and  protest  of  a  bill  or  note,  and  of  the  service 
of  notice  thereof  on  any  or  all  the  parties  to  the  bill  or  note,  specifying  the  mode  of  giv- 
ing the  notice,  and  the  reputed  residence  of  the  party  and  the  poetroffice  nearest 
thereto,  shall  be  presumptive  evidence  of  tlie  facts  contained  in  such  certificate,  unless 
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the  defendant  shall  annex  to  his  plea  an  affidavit  denying  the  fact  of  having  received 
notice.  (Laws  of  N.  Y.  sess.  56,  p.  395,  §  9.)  So  also,  it  seems,  in  Kentucky.  (Bank 
of  Kentucky  v.  Pureley,  3  Monroe,  238,  240.) 

Where  an  action  was  brought  for  goods  sold,  and  the  plaintiff  offered  proof  that  the 
entries  in  his  books,  charging  the  defendant  with  the  goods,  were  made  by  his  clerk 
who  had  gone  to  the  west  Indies ;  held,  that  such  evidence  was  not  competent  to  es- 
tablish the  claim.  (Kennedy  v.  Fairman,  1  Hayw.  Rep.  458 ;  S.  P.,  Whitfield  v. 
Walk,  2  id.  24.)  So  where  the  age  of  a  defendant  had  been  written  in  a  bible ;  held, 
that  this  memorandum  was  not  the  best  evidence,  and  the  age  might  be  proved  by  pa- 
rol.   ( V. ,  1  MjCord's  Rep.  164.    Buler  v.  Young,  3  Bibb,  520.    Berry  v. 

Waring,  2  Har.  &  Gill,  103 ;  see  post,  240  of  the  text,  and  the  notes.)  And  a  memo^ 
randum  by  a  district  attorney,  of  the  confession  of  a  prisoner,  need  not  be  produced  ; 
but  he  may  give  oral  evidence  of  such  confession.  (Patton  v.  Freeman,  Coxe's  Rep. 
113;  and  see  ante,  note  222,  p.  246.) 

In  South  Carolina,  the  testimony  of  a  witness  who  swears  positively  from  written 
memoranda,  though  they  do  not  call  to  his  memory  the  facts,  is  held  not  only  admissi- 
ble, but  better  evidence  than  unaided  recollection.  (Pearson  v.  Wightman,  1  Rep. 
Const.  Ct.  344.  Haig  v.  Newton,  id.  423.  Sharp  v.  Bingley,  id.  373 ;  see  Brown  v. 
Anderson,  1  Monroe,  198.) 

The  general  principle,  however,  deducible  from  a  majority  of  the  cases  in  this  country, 
will  be  found,  we  apprehend,  to  be  this,  that  tlie  witness  may  inspect  notes  or  memoranda 
to  refresh  his  recollection ;  and  then,  if  he  can,  with  a  safe  conscience,  swear  to  the  facts 
independent  of  the  notes  or  memoranda,  he  is  competent  to  testify :  but  he  will  not  be 
permitted  to  read  his  notes  or~memoranda  to  the  jury ;  nor  can  they  be  admitted  as 
evidence  to  the  court  or  jury  in  any  sense.  (Juniata  Bank  v.  Brown,  5  Serg.  & 
Rawk?,  87.  Robertson  v.  Lynch,  18  John.  Rep.  451.  Feeter  v.  Heath,  11  Wend. 
477.    Smitli  V.  Lane,  12  Sergi  &  Rawle,  87.) 


NOTE  422— p.  221. 

The  case  of  Doe,  dem.  Wood,  v.  Morris,  cited  in  the  text,  simply  decides,  that 
in  order  to  exclude  parol  evidence  of  a  contract,  it  must  appear  that  the  contract 
was  reduced  to  writing :  there,  the  landlord  who  brought  ejectment,  proved  pay- 
ment of  rent  by  the  defendant,  and  notice  to  quit ;  but  on  cross-examining  his  wit- 
ness, it  appeared  that  an  agreement  in  writing,  relative  to  the  land  in  controversy, 
was  produced  on  a  former  trial ;  the  witness,  however,  did  not  know  the  contents  of 
it,  and  it  was  not  shown  that  the  agreement  related  to  the  existing  tenancy  between 
the  plaintiff  and  the  defendant ;  upon  a  motion  made  to  set  aside  tiie  verdict,  Lord  El- 
lenborough,  in  giving  judgment,  makes  use  of  these  words :  "  How  can  we  say  that 
the  plaintiff  ought  to  have  been  nonsuited  for  the  want  of  giving  the  best  evidence  of 
the  tenancy,  unless  it  appeared  there  was  other  and  better  evidence  of  it  in  an  agree- 
ment in  writing  between  the  landlord  and  his  tenant,  which  the  landlord  kept  back  ^ 
Enough  ought  at  least  to  appear  to  show  that  the  paper  not  produced  was  better  ev- 
idence of  the  terms  of  the  tenancy,  than  the  evidence  which  was  received." 

Where,  in  support  of  a  general  count  for  use  and  occupation,  the  plaintiff  offered  to 
prove  the  acknowledgment  of  the  defendant,  that  he  had  hired  and  occupied  the  prem- 
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ises  during  the  period  in  question,  agreeing  to  pay  therefor  a  certain  sum ;  and  it  ap- 
peared,  that  during  such  period,  there  was  an  outstanding  written  agreement  for  a  lease 
of  the  premises  in  the  hands  of  the  plaintiff,  which,  through  failure  of  tlie  event  on  the 
happening  of  which  it  was  to  take  effect,  never  became  operative;  held,  that  in  the 
absence  of  evidence  to  shew  that  such  acknowledgment  referred  to  the  written  agree- 
ment, the  evidence  offered  was  admissible.    (Buell  v.  Cook,  5  Conn.  Rep.  306.)     But 
if  the  occupation  had  been  founded  in  fact  upon  the  agreement,  though  it  was  defec- 
tive and  autliorized  no  such  occupancy,  it  must  have  been  produced  as  the  best  evi- 
dence,   (id.  per  Hosmer,  C.  J.)    And  where  the  plaintiff  brought  his  action  ta  recover 
the  value  of  certain  fixtures,  and  it  appeared  that  there  was  a  written  memorandum 
fespecting  the  manner  in  which  the  value  should  be  ascertained,  signed  by  the  plain- 
tiff, but  not  by  the  defendant ;  held,  that  such  writing  need  not  be  produced  by  the 
plaintiff.    (Wilson  v.  Bowie,  1  Carr.  &.  Payne,  8.)    So  in  an  action  fi>r  work  and  la- 
bor, the  plaintiff  having  proved  the  value  of  the  work  done,  and  closed  lus  case,  one  of 
the  defendant's  witnesses  swore  there  was  a  memorandum  in  writing,  containing  an 
estimate  at  which  the  work  was  to  be  done ;  and  produced  a  copy,  unstamped,  in  the 
plaintiff's  hand-writing,  not  signed  by  either  party ;  and  held,  upon  the  authority  of 
Doe,  dem.  Wood,  v.  Morris,  that  the  plaintiff  was  not  precluded  from  recovering,  as 
it  did  not  appear  whether  the  original  memorandum  was  in  existence.    (Stevens  v. 
Pinney,  ^2  Moore's  Rep.  349,  cited  in  the  text  from  8  Taunton,  328.)    But  in  an- 
other case,  where  tlie  actbn  was  for  work,  a  witness  lor  the  plaintiff,  on  cross-ex- 
amination, stated  that  the  work  had  commenced  under  a  written  contract ;  but 
that  certain  items  which  the  plaintiff  relied  on,  were  not  contained  in  it ;  and  held, 
that  the  plaintiff  could  not  recover  without  producing  the  written  agreement,  though 
a  particular  item  was  proceeded  on,  afler  an  admission  by  the  defendant  that  it  was 
an  extra.    (Vincent  v.  Cole,  1  Mood.  &  Malk.  257.)    The  plaintiff's  counsel  in  this 
case  proposed  to  Lord  Tenterden,  C.  J.,  who  presided^  tliat  his  lordship  should  look 
into  the  agreement,  which  was  in  court  unstamped,  to  see  whether  it  comprehended 
the  item  sought  to  be  recovered ;  but  this  was  refused  because  of  the  great  inconven- 
ience of  such  a  course.  And  in  ejectment  a  witness  of  the  plaintiff  was  called  to  prove 
that  the  defendant  succeeded  one  A.  T.,  who  occupied  under  the  plaintiff,  and  through 
whom  the  defendant  claimed.    On  his  cross-examination,  the  witness  stated  he  had 
drawn  an  agreement  in  writing  between  the  plaintiff  and  A.  T.,  relative  to  tlie  premi- 
ses in  question,  and  that  he  had  frequently  heard  the  latter  say  he  held  under  the  plain- 
tiff, but  not  that  he  held  under  that  agreement.    The  court  considered,  that  the  exis- 
tence of  a  written  lease  having  been  shown  by  the  plaintiff's  own  witness,  he  was 
bound  to  produce  it  as  the  best  evidence,  and  so  decided.    (Fenn,  dem.  Thomas,  v. 
Griffiths,  4  Moore  &  Payne,  299 ;  see  Doe  v.  Harvey,  8  Bing.  239,  stated  post.) 

So,  wherever  there  is  a  written  lease  between  the  parties,  and  the  terms  of  it  come 
in  question  in  any  way^  the  lease  itself  must  be  produced  as  the  highest  evidence. 
ThuSj  in  Brewer  v.  Palmer,  (3  Esp.  Rep.  213,)  Lord  Eldon,  in  an  action  for  use  and 
occupation,  nonsuited  the  plaintiff  because  of  the  non-production  of  the  written  lease. 
This,  though  a  nisi  prius  case,  is  a  leading  one,  and  was  confirmed  by  the  king's 
bench  in  Ramsbottom  v.  Tumbridge,  (2  Maule  &  Selw.  434.)  Other  authorities  are 
to  the  same  import  (See  Hodges  v.  Drakeford,  1  New  Rep.  271.)  In  Cotterili  v. 
Dobby,  (4  Barn.  &  Cress.  465,)  the  action  was  case  for  an  injury  to  the  plaintiff's  re- 
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verslonary  interest;  H.  was  called  as  a  witness,  and  testified  that  he  was  "tenant  to  the 
plaintiff  under  a  written  agreement^  and  held,  that  such  agreement  must  he  produced 
to  prove  the  terms  of  holding.  (See  Strother  v.  Barr,  5  Bing.  186.)  So,  to  prove  a 
settlement  of  a  pauper  pursuant  to  6  6. 4,  c.  57,  §  8,  by  the  bona  fide  renting  of  a  ten- 
ement for  a  year  at  jSlO ;  if  the  agreement  between  the  landlord  and  the  tenant  was 
in  writing,  it  must  be  produced.  (Rex  v.  The  Inhabitants  of  Merthyr  Tidvil,  1  Barn. 
3c  Adol.  29.  Rex  v.  The  Inhabitants  of  Padstow,  4  id.  203.  See  also  Rex  v.  The  In- 
hahitants  of  Castle  Morton,  3  Barn.  &  Aid.  588 ;  sed  contra,  see  Rex  v.  The  Inhahi- 
tants  of  Holy  Trinity,  T  Barn.  &  Cress.  611,1  Mann.  &  Ryl.  444,  S.  C.)  And  in  tres- 
pass  for  mesne  profits,  where  the  plaintiff  having  proved  a  judgment  in  ejectment 
against  P.,  offered  to  prove  by  a  son  of  P.  that  he  put  the  defendant  in  possession ;  it 
appearing,  however,  that  he  had  done  this  under  a  written  agreement ;  held  ioadmis- 
«ible,  and  that  the  writing  must  be  produced,  to  show  who  was  tlie  defendant's  land- 
lord and  the  terms  upon  which  he  occupied.  (Doe  v.  Harvey,  8  Bing.  339.  See 
Fenn,  dem.  Thomas,  v.  Griffiths,  4  Moore  &  Payne,  399,  stated  supra.) 

Where  a  father  had  a  deed  written  of  certain  negroes  to  his  children,  and  immedi- 
ately  after  delivery  of  the  negroes,  executed  the  deed ;  in  trovg r,  brought  by  suck 
children  for  the  negroes,  held,  that  they  must  produce  the  deed  «•  the  best  evidence. 
(Foster  v.  Cherry,  2  Nott  &  M'Cord,  S67.) 


NOTE  423— p.  223. 


tn  an  action  for  a  malicious  prosecution  in  North  Carolina,  the  plaintiff,  to  establish 
bis  case,  offered  the  proceedings  before  the  magistrate,  had  in  the  prosecution  charged 
Bs  malicious,  and  verified  the  same  by  witnesses  who  proved  the  magi^rate's  hand*' 
writing.  The  supreme  court  held  this  was  correct ;  for  though  the  best  evidence  is 
required,  yet  the  rule  does  not  require  the  strongest  possible  assurance.  •*  Whether  & 
signature  is  proved  by  the  person  who  made  it,  or  by  one  acquainted  with  the  hand- 
writing, the  kind  of  proof  is  exactly  the  same.  They  arc  both  primary,  since  the 
knowledge  of  both  is  acquired  by  the  same  means ;  although  it  may  be  that  the  evi* 
dence  of  the  writer  is  in  degree  stronger  than  the  other."  (Ainsworth  v.  Greenlee,  1 
Hawks'  Rep.  190.)  But  in  M'Kee  v.  Executors  of  Myers,  (Addison's  Rep.  31,)  where 
the  plaintiff  sought  to  prove  an  order  drawn  by  the  defendant's  agent,  and  signed  hj 
such  agent  with  the  defendant's  name ;  held,  that  the  agent  must  be  called,  as  the  best  * 
evidence.  Per  Cur. :  "  This  is  not  the  case  of  a  note  or  order,  subscribed  by  the  mak- 
er or  drawer ;  in  that  case,  if  there  be  no  subscribing  witness,  proof  of  hand- writing  ia 
sufficient ;  here  the  person  who  wrote  the  note  and  subscribed  the  name  is  uninterest-* 
ed,  is  the  best  witness,  and  ought  to  be  here."  This  case,  however,  seems  anomalous. 
The  fact  of  the  agency  was  made  out;  and  where  a  person  who  is  the  acknowledged 
agent  of  another  makes,  a  contract  by  letter  or  other  writing,  proof  of  the  agent's  hand« 
writing,  has,  we  believe,  been  very  uniformly  considered  sufficient  evidence  of  the  con- 
tract without  calling  the  agent.  (Daniel  v.  Hill,  Norris'  Peake,  40;  Fairlie  v.  Hae- 
tings,  10  Veecy,  jun,  126,  S.  P.) 
Vol.  !•  70 
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NOTE  4«4— p.  «25. 
On  this  subject,  see  pott,  493,  S,  of  the  text,  and  the  notes. 


NOTE  425— p.  226. 
See  post,  40S,  et  eeq.  of  the  text,  and  the  notes. 


NOTE  426— p.  227. 


S.  P.,  Snow  ▼.  Peacock,  2  Carr.  &  Payne,  215,  per  Be8t,X/.  J.  In  an  action  1^  an 
attorney  for  fees,  an  allegation  that  he  is  an  attorney  of  the  court  of  king's  bench,  is  ev- 
idenced by  showing  that  he  has  acted  as  such.  (Berryman  v.  Wise,  4  T.  R.  366. 
Pearce  v.  Whale,  5  Barn.  &  Cress.  3d.  Per  Johnson,  J.,  Brown  y.  Mims,  2  Rep. 
Const.  Ct.  235,  238.    4  Starkie's  Ev.  373.)    See  the  next  note. 


NOTE  427— p.  227. 

In  Potter  v.  Luther,  (3  John.  Rep.  431,)  the  defendant  justified  the  taking  of  prop- 
erty as  deputy  sheriff  under  an  execution,  and,  on  the  trial,  offered  to  prove  himself  a 
general  deputy  of  the  sheriff  h^  reputation  ;  the  justice  rejected  the  evidence,  requiring 
him  to  produce  his  appointment ;  and,  upon  certiorari  brought,  the  supreme  court  re- 
versed the  judgment  on  tlie  authority  of  Berryman  v.  Wise,  (4  T,  R.  366,)  cited  ia 
the  text. 

The  same  principle  has  been  applied  to  the  case  of  magistrates  by  tlie  supreme 
court  of  the  United  States.  (Turner  v.  Fendall,  1  Cranch,  117.)  In  Vernon  v.  East 
Hartford,  (3  Conn.  Rep.  475,)  it  appeared  that  W.  had  been  appointed  justice  of  the 
peace,  and  to  prove  him  duly  qualified  to  act,  one  P.  was  ofiered  to  show  tliat  W., 
since  his  appointment,  had  issued  a  writ  and  received  the  duty  on  it;  and  the  court  of 
errors  held  the  evidence  admissible  as  primary  prooH  though  the  writ  was  not  produ- 
ced. And  where  a  deed  was  produced,  purporting  to  have  been  acknowledged  before 
a  person  styling  himself  a  justice  of  the  common  pleas,  tins  was  held  sufficient,  prima 
facie  that  he  was  such  till  the  contrary  should  appear.  (Lessee  of  Willink  v.  Miles,  I 
Peters'  C.  C.  Rep.  429.) 

In  assumpsit  by  the  officers  of  a  revenue  cutter,  to  recover  their  proportion  of  a  for- 
feiture, incurred  by  a  breach  of  the  non-intercouse  law,  against  the  collector;  it  was 
held  that  the  officers  need  not  produce  their  commissions,  for  proof  that  they  acted  as 
such  was  sufficient.    (Sawyer  et  al  v.  Steele,  8  Wash.  C.  C.  Rep.  464.) 
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It  has  been  held  in  Connecticut  that  a  clergyman,  in  the  administration  of  marriage^ 
18  a  public  officer ;  and  his  acts,  as  such,  in  the  celebration  of  marriage,  are  admitted 
as  prima  facie  proof,  of  his  qualification,  without  higher  evidence.  (Goshen  v.  Ston- 
ington,  4  Conn.  Rep.  309.) 

Proof  that  an  individual  had  executed  and  returned  a  writ  directed  to  him  as  coro- 
ner,  has  been  held  sufficient  evidence  of  his  being  commissioned  as  such,  without  proof 
of  his  commission.    (Young  v.  The  Commonwealth,  6  Binn.  Rep.  88.) 

The  collector  and  trustees  of  a  school  district  may  be  proved  such  by  their  acts  and 
reputation.  (M'Coy  v.  Curtice,  9  Wend.  17.)  And  persons  acting  publicly  as  offi- 
cers of  a  corporation,  are  presumed  rightfully  in  office.  (See  United  States  v.  Dan- 
bridge,  12  Wheat.  70,  stated  ante,  note  295,  p.  288 ;  also  All  Saints  Church  v.  Lovett, 
1  Hall's  Rep.  N.  Y.  C.  P.  191.) 

Tlie  foregoing  will  suffice,  to  show  the  extent  to  which  the  doctrine  of  the  text  has 
been  carried ;  and  it  is  proper  to  be  observed  here  with  regard  to  the  efiect  of  tliia 
species  of  evidence,  that  where  the  rights  of  third  persons  are  concerned,  it  is  in  gene- 
ral enough  ibr  them  to  show,  that  the  officer  through  'whom  or  by  whose  acts  ihey 
daim,  is  such  de  facto ;  his  not  being  so  de  jure  also,  is  not  an  objection  tliat  can  be 
made  available  to  defeat  or  in  any  way  affect  their  interests.  (Doty  v.  Gorhara  et  aL, 
5  Pick.  Rep.  487.  Nason  v.  Dillingham,  5  Mass.  Rep.  170.  Fowler  v.  Beebe  et  al., 
9  id.  231.  Gilbrcth  v.  Brown  et  ah,  15  id.  180.  The  People  v.  Collins,  7  John.  Rep. 
549.  M'lhstry  v.  Tanner,  9  id.  125.  Reed  v.  Gillett,  12  id.  296.  Wilcox  v.  Smith, 
5  Wend.  231.) 

As  to  what  evidence  shall  be  sufficient,  to  make  out  that  a  person  is  an  officer  de 
facto,  and  thus  preclude  an  inquiry  into  the  validity  of  his  appointment  or  election,  no 
precise  rule  of  a  general  nature  can  be  drawn  from  the  authorities ;  for  each  case  must 
necessarily  depend,  in  some  degree,  upon  its  own  peculiar  circumstances.  In  Wilcox  v. 
Smith,  (5  Wend.  231, 234,)  Sutherland,  J.,  deliviering  the  opinion  of  the  court,  says : 
<*  The  mere  claim  to  be  a  public  officer,  and  the  performance  of  a  single  or  even  a 
number  of  acts  in  that  character,  would  not  perhaps  constitute  an  individual  an  officer 
de  facto.  There  must  be  some  colour  of  an  election  or  appointment,  or  an  acquies- 
cence on  the  part  of  the  public  for  a  length  of  time  which  would  afford  a  strong  pre- 
sumption of  at  least  a  colourable  election  or  appointment." 

But  where  the  person  assuming  to  be  an  officer  is  himself  a  party  to  the  suit,  and 
the  only  individual  to  be  injuriously  affi»cted  by  an  inquiry  into  the  validity  of  his  offi- 
cial title,  proof  of  acts,  &c.  is,  in  his  favor,  mere  prima  facie  evidence  of  his  being  such. 
(Fowler  v.  Beebe,  9  Mass.  Rep.  231.  Commmonwealth  v.  Fowler,  10  id.  290.)  Ag 
against  him,  his  having  acted  in  a  public  office  will  estop  him  from  denying. that  he  la 
such  officer.    (Hughes  v.  James,  3  J.  J.  Marah.  700.) 

So  also  where  tlie  officer  is  not  a  party,  but  his  act  is  made  the  foundation  of  an  eS- 
firmative  criminal  proceeding,  instead  of  being  used  as  a  defence  or  protection,  it  may 
well  be  that  his  strict  legal  title  to  his  office  may  be  inquired  into  under  such  circum« 
ftanees.  (Wilcoxv.  Smith,  5  Wend.  231,  235,  per  Sutherland,  J.  remarking  upon 
Rex  y.  Verelety  cited  in  the  text ;  and  he  refers  to  1  Hawk.  P.  C.  c  69,  §  4.) 
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NOTE  428— p.  227. 

As  to  concluBve  admissions  generally,  see  ante,  note  192,  p.  199,  et  seq. 

Where  a  person  has  accepted  an  office  under  a  supposed  corporation,  and  received 
money  in  that  capacity,  he  is  estopped  from  denying  its  existence  as  such.  (All  Saints 
Church  V.  Lovett,  1  Hall's  Rep.  N.  Y.  C.  P.  191.) 


NOTE  429— p.  227. 


So  in  action  against  a  toll  gatherer  for  a  penalty  given  by  statute ;  his  acts  in  shut- 
ting the  gate  and  demanding  toll,  are  prima  facie  evidence  of  his  being  such  totl  gath* 
ercr.    (Trowbridge  v.  Baker,  1  Cowen'a  Rep.  251.) 


NOTE  480— p.  228. 


Wiiere  the  words  charged  as  slanderous,  imputed  gross  want  of  skill  to  the  plaintiOT 
in  his  character  as  a  physician,  lield,  that  his  having  practiced  as  such  for  several  years 
with  reputation,  was  sufficient  evidence  of  his  being  a  physician ;  (Brown  v.  Mims,  2 
Rep.  Const  Ct.  235 ;)  and  per  Johnson,  J.,  delivering  the  opinion  of  the  court :  "  It 
appears  to  me  that  the  defendant  admits  that  he  is  a  physician,  by  calling  in  question 
his  professional  skill.  Analagous  to  this  rule,  are  the  cases  of  civil  and  military  offi- 
cers, attorneys,  &c.  in  all  which  proof  that  they  acted  in  those  characters  is  sufficient." 
And  the  defendant  having  said  of  the  plaintiff,  "  The  Reverend  Thomas  Smith  is  a 
perjured  man ;"  lield,  in  slander  for  those  words,  that  strict  proof  from  the  recorda 
that  the  plaintiff  was  a  clergyman  was  not  necessary,  and  that  the  question,  "Is  Mr» 
Smitli  a  preacher  of  the  gospel,  and  have  you  been  in  the  habit  of  hearing  him  preach 
for  several  years,"  was  proper  to  be  answered  by  the  witnesses.  (Cummin  v.  Smith, 
t  Serg.  &  Rawle,  440.) 


NOTE  431— p.  229. 


We  subjoin  a  few  other  cases  illustrating  this  exception  to  the  general  rule.  The 
acknowledgment  of  a  defendant  that  he  entered  upon  premises,  under  an  executory 
contract  of  purchase  from  the  plaintiff,  may  be  proved  without  producing  the  written 
agreement ;  and  such  acknowledgment  will  have  the  effect  of  preventing  the  defend- 
ant from  contesting  the  plainiifl's  title.  (Hamiltcm  v.  Taylor,  Lit.  Sel.  Cas.  444 ; 
sec  ante,  note  192,  p.  201.)  In  an  action  against  the  sherifT  for  the  misfeasance  of  his 
deputy,  the  admission  of  the  sheriff  is  sufficient  evidence  of  the  deputation,  without 
producing  the  deputation,  or  warrant,  under  which  he  acted.  (Deliesseline  adar 
Bunch,  1  Harp.  Rep.  226.)  It  has  been  said  that  an  admission  by  the  plaintiflT,  tliat  a 
person  to  whom  the  defendant  had  paid  money,  was  his  agent,  is  admissible  to  estab- 
lish that  such  agency  existed,  though  the  appointment  was  in  w^riting,  and  no  notica 
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had  been  given  to  produce  it  (Curtiss  v.  Ingham,  2  Venn.  Rep.  287,  289.)  The 
acknowledgment  of  a  party  that  he  had  executed  a  written  contract,  not  under  seal, 
dispenses  with  the  necessity  of  producing  the  subscribing  witiicss ;  (Hall  v.  Phelps,  2r 
John.  Rep.  451 ;)  though  it  is  otherwise  of  a  sealed  instrument.  (Fox  v.  Reil,  3  John. 
Rep.  477.)  And  the  acknowledgment  of  a  party  does  not  dispense  with  the  necessity  of 
producing  a  record.  (See  ante,  note  416,  p.  644.)  And  even  in  the  case  of  a  simple 
contract,  the  admission  should  be  clear  and  explicit,  or  the  subscribing  witness  must  be 
called.    (Shaver  v.  Ehle,  16  John.  Rep.  201.) 

Where  the  town  agents  of  the  defendant's  attorney  gave  an  admission  to  the  plain- 
tiff's attorney,  that  certain  evidence  should  be  receivable  upon  the  trial ;  held,  that  it 
was  unnecessary  to  prove  the  hand- writing  of  such  agents,  the  admission  having 
been  made  bona  fide,  and  under  the  sanction  of  the  defendant's  attorney.  (Ante, 
Bote  188,  p.  190.)  In  assumpsit  on  the  money  counts,  the  plaintiff  showed  an  admis- 
sion of  the  defendant,  that  he  owed  the  plaintiff  iS  147  on  a  bill  of  exchange,  which  had 
been  returned  dishonored ;  held,  that  such  acknowledgment  was  admissible,  and  enti- 
tled the  plaintiff  to  recover  that  amount,  though  no  notice  had  been  given  to  produce  it 
(Fryer  v.  Brown,  Ry.  &  Mood.  N.  P.  Rep.  145.)  So  the  declarations  of  several  per^ 
sons  as  to  their  being  in  partnership,  are  admissible  to  prove  they  are  so,  in  an  action 
against  them,  though  it  appear  there  are  written  articles  of  copartnership.  (Widdi- 
field  V.  Widdifield,  2  Binn.  Rep.  245.) 

Other  admissions  are  by  the  acts  of  a  party,  and  these  are  no  less  effectual  in  dis- 
pensing with  evidence  which  would  otherwise  be  necessary,  than  his  express  declara- 
tions. Thus,  in  an  action  against  a  sheriff,  for  taking  insufficient  sureties  in  a  replevin 
bond,  which  he  had  assigned  to  the  plaintiff;  held,  that  the  assignment  dispensed  with 
proof  of  the  execution  of  the  bond.  (Barnes  v.  Lucas,  Ry.  &  Mood.  N.  P.  Rep. 
964.)  In  an  action  for  money  paid  in  defending  a  suit  at  the  defendant's  request, 
averring  a  judgment  recovered  against  the  plaintiff  of  £A%  a  ca.  sa.,  imprisonment 
and  payment  thereon,  the  plaintiff  failed  to  prove  any  of  the  facts  beyond  the  recove- 
ry of  the  judgment  But  the  defendant  having  taken  out  a  summons,  to  be  permit- 
ted to  pay  the  above  sum  in  discharge  of  the  suit,  this  was  held  an  admission  dispens- 
ing with  other  proof.  (Williams  v.  Henley,  6  Bing.  229.)  So  in  an  action  against  the 
acceptor  of  a  bill  of  exchange,  where  the  defendant's  attorney  had  given  notice  to  the 
plaintiff  to  produce  all  papers  relating  to  the  bill  in  question,  (describing  it,)  "  which 
said  bill  was  accepted  by  the  defendant;"  held,  that  the  notice  was  prima  facie  evi- 
dence of  the  defendant's  acceptance.  (Holt  v.  Squire,  Ry.  &  Mood.  N.  P.  Rep.  282.) 
And  where,  on  a  former  trial  of  the  same  cause,  the  defendant  gave  in  evidence  a  let- 
ter from  the  agent  of  the  lessor  of  the  plaintiff,  which  contained  facts,  the  legal  effect 
of  which  were  against  the  defendant :  on  a  new  trial,  the  plaintiff  offered  this  letter  as 
evidence ;  and  on  objection  being  taken,  the  court  held  that  an  ofier  of  the  letter 
on  the  former  trial,  was  an  admission  of  the  facts  contained  in  it,  and  received  it  on 
that  ground.    (M'Clay's  lessee  v.  Work,  lOSerg.  &  Rawle,  194.) 

So  in  ejectment,  the  plaintiff  in  deducing  his  own  title  produced  a  deed  reciting  a 
judgment  in  virtue  of  which  the  defendant  had  a  good  defence,  and  it  was  held  an  ad- 
mission, superseding  the  necessity  of  tlie  defendant's  producing  the  record.  Gamer's 
lessee  v.  Johnston,  Peck,  24,  26.)    Further,  as  to  what  acts  amount  to  an  admission^ 

ante,  note  191,  p.  195,  6,  et  seq. 


558  Heanay  not  Eridenee.  [Ch.  7. 

Another  class  of  admissions  are  implied  from  the  mere  silence  of  counsel  <m  the  triaj, 
in  omitting  to  object  to  inferior  evidence,  when  offered.  The  cases  are  numerous 
where  such  conduct  !ias  been  held  to  conclude  a  party  from  questioning  the  propriety 
of  secondary  proof,  after  having  neglected  to  call,  at  the  proper  time,  for  that  which 
was  primary.  (See  ante,  note  192,  p.  200;  also  Blight's  lessee  v.  Atwell,  7  Monroe, 
a64, 5, 6 ;  Tatem  v.  Payne,  4  Hawks,  64 ;  Fleming  v.  Thomas,  4  J.  J.  Marsh.  48.) 

And  if  incompetent  evidence  is  given,  without  objection,  of  the  facts  necessary  to 
admit  a  deeil,  tiic  deed  shall  be  read,  notwithstading  the  objections  made  to  tf,  unless 
the  objection  be  extended  to  the  introductory  evidence.  (M'Connell  v.  Bowdry's 
heirs,  4  Monroe,  407.)  So,  where  field  notes  had,  at  three  several  trials  of  the  same 
matter  in  the  same  court,  been  given  in  evidence  by  the  plaintifl*  as  the  book  of  6., 
witliout  objection  by  the  defendant  that  it  was  not  G.'s  book ;  but  other  grounds 
were  taken  against  its  admission:  on  its  being  offered  by  the  plaintiff  upon  a  fourth 
trial,  the  defendant  objected  that  it  should  be  first  proved  to  be  G.'s  book.  Hekl 
unnecessary,  as  the  case  came  within  the  rule  of  practice,  that  what  is  not  denied  is 
admitted ;  and  to  specify  some  objections  to  evidence,  waives  all  objections  not  men- 
tioned.   (Unger  r.  Wigins,  1  Rawle's  Rep.  231,  235,  and  ante,  note  191,  p.  196.) 

The  main  dilliculty  is  in  determining  when  tlie  objection  must  be  taken,  so  as  to  pre* 
vent  the  silence  of  the  party  from  operating  as  a  waiver.  In  Russell  v.  The  Union 
Ins.  Co.,  (1  Wa.sh.  C.  C.  Rep.  409,)  the  plaintiff's  counsel,  in  his  opening,  read  copies 
of  papers  without  accounting  for  the  originals;  and  the  defendant's  counsel  took  no 
objection  till  the  argument.  This  was  held  too  late ;  foTj  say  the  court,  if  the  rule  were 
otherwise,  many  inconveniences  might  happen.  "  The  party  might  be  surprised,  and 
lose  the  opportunity  of  supplying  it  by  better  evidence,  if  the  objecti6n  had  been  made 
in  time."  At  a  subsequent  day,  in  the  same  term,  a  motion  was  made  for  a  new  tri- 
al ;  and  Wasliington,  J.  said,  "  If  an  objection  was  intended  to  be  made  to  the  evi- 
dence found  on  board,  (the  copies  mentioned,)  it  ought  to  have  been  taken,  when  an 
attempt  was  made  to  read  them ;  or  at  any  rate,  before  the  counsel  for  tlie  plaintiff 
had  finished  his  opening."  (id.  440.)  But  in  Soutlnvick  v.  Hayden,  7  Cowen'a  Rep^ 
334,  it  was  held,  that  though  the  plaintiff  goes  through  proof  withbXit  objection,  and 
rests  his  cause ;  if,  among  other  tilings,  he  has  proved  by  parol  a  piece  of  written  ev- 
idence which  should  ^have  been  produced,  it  is  not  too  late  for  tlie  opposite  side  to 
object. 

A  still  farther  exception  to  the  general  rule  requiring  the  best  evidence,  is  where  the 
pleadings  admit  the  facts,  which  it  would  otherwise  be  necessary  to  establish ;  (ante, 
note  331,  p.  444;)  and  another,  where  inferior  evidence  is  authorized  by  statute* 
(Waterman  v.  Robin^pn,  5  Mass.  Rep.  303.) 


NOTE  432— p.  229. 


See  Commonwealth  v.  Hart,  1  Ashm.  Rep.  77,  8,  9 ;  Dean  and  Chapter  of  Ely  t; 
Caldecott,  7  Bing.  433 ;  Wilson  v.  Harding,  2  Blackf.  Rep.  241.  The  position  of  our 
author  that  hearsay  o£afaet  is  inadmissible  as  evidence  of  that  fact,  is  still  adhered  to 
with  very  great  strictness.  The  general  rule  has  been  repeatedly  advanced  and  vin- 
dicated by  the  American  courts,  and  the  various  aspects  in  which  it  is  maintained 
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ry  clearly  presented  by  our  reports,  as  well  as  by  several  English  cases  decided  since 
our  author  wrote. 

The  leading  American  case  on  the  subject  was  before  the  supreme  court  of  the 
United  States,  February  5, 1813,  upon  a  writ  of  error.  The  suit  in  the  court  below 
was  by  a  blaclc  woman  and  her  child  against  one  who  claimed  them  as  slaves.  The 
issue  was  upon  the  freedom  of  the  plaintiffs.  On  the  trial,  they  offered  a  witness  to 
a  fact  respecting  their  ancestors,  which  the  witness  heard  his  mother  say  she  had  fre- 
quently heard  from  her  father.  This  was  overruled.  The  plaintifls  also  offered  an- 
other witness  to  prove  what  he  had  heard  the  ancestor  of  tlie  plaintiffs  say  respecting 
her  (the  ancestor's)  phice  of  birth  and  residence.  This  was  also  overruled.  The 
plaintifis  then  read  a  witness'  deposition  to  what  he  had  heard  respecting  the  manner 
of  the  importation  of  the  ancestor  of  the  plaintiffs ;  and  the  court  instructed  the  jury, 
that  if  they  shoiild  believe  from  the  evidence  that  the  existence  of  the  report  was  not 
stated  by  the  deponent  from  his  own  knowledge,  but  from  what  hapl  been  communi- 
cated to  him  respecting  the  existence  of  such  a  report  many  years  afler  the  ancestor's 
importation,  without  its  appearing  by  whom  and  in  what  manner  tlie  same  was  com- 
municated to  him,  thqn  the  evidence  was  incompetent  to  prove  either  the  existence  of 
the  report,  or  the  truth  of  it  Exceptions  were  taken  on  all  these  points;  and  the  ver- 
dict being  against  tlie  plaintiffs,  on  error  brought,  Marsliall,  Ch.  J.  said  the  several 
exceptions  depended  on  one  general  principle ;  that  hearsay  evidence  is  incompetent 
to  establish  any  specific  fact  which  is,  in  its  nature,  susceptible  of  being  proved  by 
idtnesses  who  speak' from  their  own  knowledge.  It  is  a  rule  of  evidence  that  *^  hear- 
say" is,  in  its  own  nature,  inadmissible.  That  this  species  of  testimony  supposes  some 
better  testimony,  which  might  be  adduced  in  the  particular  case,  is  not  the  sole  ground 
of  its  exclusion.  Its  intrinsic  weakness,  its  incompetency  to  satisfy  the  mind  of  the 
existence  of  the  fact,  and  the  frauds  which  might  be  practiced  under  its  cover,  com- 
bine to  support  the  rule  that  hearsay  evidence  is  totally  inadmissible :  the  genral  rule 
supports  the  case;  and  the  case  is  not  within  any  exception  heretofore  recognized. 
This  court  is  not  inclined  to  extend  the  exceptions  further  than  they  have  already  been 
carried.  (Mima  Queen  and  child  v.  Hepburn,  7  C ranch,  290.)  Duvall,  J.  dissented ; 
but  in  negro  John  Davis  v.  Wood,  (1  Wheat.  6,  8,)  Marshall,  Ch.  J.  said  the  court 
had  revised  its  decision,  in  the  case  of  Mima  Qiieen  and  child  v.  Hepburn,  and  con- 
firmed it  In  the  first  case,  the  court  approved  of  the  reasoning  of  Lord  Kenyon,  Ch. 
J.  And  Grose,  J.  in  Rex  v.  The  Inhabitants  of  Eriswell,  (3  T.  R.  707,)  against  the  ex 
parte  deposition  of  a  pauper  (though  the  pauper  had  become  insane  after  the  deposi- 
tion had  been  taken  officially  before  magistrates)  being  received  as  hearsay  evidence 
in  respect  to  a  hiring^  in  order  to  constitute  a  settlement.  (Vid.  3  T.  R.  708,  9.  id. 
723.)  This  reasoning,  they  said,  had  been  aflerwards  adopted.  We  suppose  they  al- 
luded to  Rex  V.  The  luhaTiitants  of  Nuneham  Courtney,  (1  East,  373,)  Rex  v.  The 
Inhabitants  of  Ferry  Frystone,  (2  East,  54,)  and  Rex  v.  The  Inhabitants  of  Aberg- 
willy,  (id.  63 ;)  all  which  go  clearly  to  exclude  hearsay  or  ex  parte  depositions  in  re- 
spect to  facts  constituting  a  pauper's  settlement,  though  he  be  absent  or  dead. 

The  decisions  in  Maryland  formerly  stood  in  conflict  with  Mima  Queen  v.  Hep- 
bum.  In  one  case,  the  plaintiff,  in  a  suit  for  freedom,  was  allowed  to  prove  by  the 
witness  that  she  (the  witness)  had  heard  her  mother-in-law  say,  "  Just  so  they  served 
Ann  Jokse's  family,"  (of  which  the  plaintiff  was  a  member.)    «  By  all  accounts,  they 
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are  in  confinement  now,  and  they  ought  to  have  been  free  long  ago."  (Mahoney  v^ 
Ashton,  4  Har.  &  M^Hen.  295.)  At  p.  309,  Johnsonj  arg.  mentions  six  cases  decided 
in  the  same  state,  in  whlcli  the  like  hearsay  evidence  had  been  admitted  to  prove  free^ 
dom.  And  in  ejectment,  the  lessor  of  the  plaintiff  \\"as  allowed  lo  prove  by  hearsay, 
from  deceased  nirmbers  of  the  family,  tiiat  some  of  the  ancestors  of  tWe  lessor  of  the 
plaintiff  emigrated  from  England,  and  that  another  had  been  kidnapped  in  England 
and  sold  in  Maryland.  (Pancoast's  lessee  v.  Addison,  1  Har.  &  John.  350.)  It  was 
also  held,  that  hearsay  and  reputation  in  the  lessor's  family,  that  one,  under  whom  the 
lessor  claimed  as  heir,  died  {losst  ssed  of  land,  and  that  this  land  was  held  by  the  fami- 
ly in  which  lie  lived,  was  admissible,  (id.)  These  cases,  however,  are  all  shaken, 
and  those  in  respect  to  freedom  directly  overruled  by  a  subsequent  case  in  that  state, 
which  adopts  the  principle  of  Mima  Queen  v.  Hepburn.  The  plaintiff  was  descend* 
ed  froni  a  black  woman  named  Violet,  who  was  tiis  grand-mother.  He  offered  a  wit- 
ness to  sliow  tliat  he  had  lived  in  Violet's  neighborhood,  where  it  was  reputed  that  she 
was  entitled  to  her  freedom.  This  was  held  inadmissible.  (Walkup  v.  Pratt,  5  Har. 
&  John.  51,56.) 

In  Virginia,  too,  the  authorities  at  one  time  looked  much  like  receiving  this  kind  of 
ev''1ence.    By  two  early  cases,  liearsay  and  reputation  derived  from  deceased  persons 
aeemed  to  Irave  been  admissible,  in  order  to  show  the  freedom  of  a  'person,  though  it 
related  not  merely  to  his  pedigree,  but  also  to  the  particular  quality  or  character  of  his 
ancestor ;  as  that  he  was  an  Indian,  and  had  the  appearance  of  an  Indian,  and  was  so 
called ;  and  was  said  to  have  been  imported  at  such  a  time.    (Jenkins  v.  Tom  et  aL, 
1  Wash.  Rep.  123.     Pegram  v.  Isabell,  2  Hen.  &.  Hunf.  193.)    In  a  later  case,  one  of 
the  judges  expressly  adopted  Mima  Queen  v.  Hepburn,  with  the  general  reasoning  of 
that  case.     (Gregory  v.  Baugh,  4  Rand.  611,  G 15.)     The  court  decided,  that  a  belief 
in  the  neighborhood,  some  50  or  60  years  before,  that  the  female  ancestor  of  tlie  plain- 
tiff was  entitled  to  her  freedom,  was  not  receivable,     (id.)    On  the  case  coming  again 
before  tlie  court,  they  were  equally  divided  on  tlie  question  decided  in  Mima  Queen  v. 
Hepburn.    (Gregory  v.  Baugh,  2  Leigh,  665.) 

On  a  proposition  to  prove  by  hearsay,  that  the  body  of  a  particular  roan  was  found, 
and  was  buried  at  a  particular  time  and  place,  this  was  held  inadmissible.  Sutherland, 
J.  said  that  particular  and  insulated  facts  cannot  be  proved  by  hearsay  or  general 
reputation.  The  evidence  of  such  facts  is  not  supposed  to  exist  only  in  general  repu- 
tation and  hearsay,  as  it  is  in  cases  of  pedigree,  prescription  and  custom.  (Jackson, 
ex  dem.  The  People,  v.  Etz,  5  Cowen'a  Rep.  319,  3iO.) 

In  one  case,  the  declaration  of  a  father  as  to  the  age  of  his  son,  was  received  to  sup- 
port the  defence  of  infancy,  tlie  father,  according  to  the  lex  loci,  (which  was  the  civil 
law,)  not  being  a  competent  witness  for  his  son.  But  this  was  where  liie  declaration 
was  in  nature  of  the  prOof  of  pedigree,  and  therefore  admissible  in  itself  as  secondary 
evidence.  (David  v.  Sittig,  1  Mart.  Lou.  Rep.  N.  S.  147,  149,  post,  note  468,  S.  C.) 
It  is,  in  general,  however,  no  argument  for  receiving  the  hearsay  of  a  person,  that  lie 
is  dead,  or  otherwise  disqualified,  under  the  notion  that  it  is  the  best  evidence  the  na- 
ture of  the  case  admits.  (Ante,  note  414,  p.  540,  and  tlie  authorities  there  cited.) 
And  where  a  justice  received  evidence  of  what  a  deceased  witness  present  at  an  ex- 
change of  horses,  said  as  to  the  terms  of  the  bargain,  the  judgment  was  reversed  for 
the  error.    (Gray  v.  Goodrich,  7  John.  Rep.  95.)    Indeed,  this  was  hekl  as  to  the  jo- 
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dicial  ex  parte  examination  of  a  pauper  on  oath,  v^o  afterwards  died.  (Rex  v.  Per* 
ry  Fryston,  2  East,  54.  Rex  v.  Abergwilly,  id.  6S.)  So  the  letters  of  an  agent  to  his 
frrincipal,  giving  an  account  of  his  agency,  are  not  admissible  for  the  principal  even  aP* 
ter  the  agent*s  death.  (Morton's  admV  v.  Smiih,  4  Monroe,  314.)  See  also  Kent  v. 
Walton,  10  Wend.  256,  S.  P. ;  and  Westbrook  v.  Harbeson,  2  M'Cord's  Ch.  Rep^  112, 
117,  S,  P.  J  nor  can  the  declarations  of  ihe  deceased,  that  he  was  agent,  be  received% 
(Ployd  V.  Woods,  4  Yerg.  165.)  Jl  fortiori  where  the  witness  is  alive^  though  he  has 
become  insane,  (Rex  v.  Eriswell,  7  T.  R.  707,)  or  where  he  is  absent,  and  cannot 
With  any  diligence  be  procured,  (ReX  v.  Nunehara,  1  East,  373,)  or  where  he  keeps 
out  of  the  way  to  avoid  a  subpcena,  (Woodward  v.  Paine,  15  John.  Rep.  493.)  In 
trespass,  Ibr  seizing  and  selling  tlie  plaintiff^s  horses  at  auction,  the  defendant  set  upi 
to  mitigate  damages,  that  they  were  io  truth  purchased  by  one  H.,  with  money  which 
the  plaintiff  himself  furnished  H.  for  that  purpose.  This  he  offered  to  show  by  H.'s 
declarations.  And  it  appeared  that  H.,  who  had  bid  off  the  horses,  lived  in  the 
plaintiff's  family  at  the  time,  and  was  very  poor;  and  liad  first  kept  out  of  the  way 
lo  avoid  being  subpcsnaed  ;  and  that  finally  being  subpoenaed,  he  hadx  absented  him* 
self  from  the  trial.  His  declarations  were,  liowever,  rejected ;  and  on  motion  for  a 
new  trial,  held  well.    (Woodward  v.  Payne,  1 5  John.  Rep.  493.) 

Under  what  qualifications  the  above  doctrine,  that  death  creates  no  exception^  is  to 
be  received,  we  shall  see  when  we  hereafter  come  to  notice  the  memoranda  of  deceas* 
ed  persons,  made  in  the  course  of  their  office  or  business,  &c.  These  are  mac^  times 
admissible  on  the  ground  of  death.    (Post,  note  489.) 

So,  though  a  witness  be  excused  from  answering,  on  account  of  his  privilege,  as  to 
a  fact  (his  having  promised  marriage  for  instance)  which  might  affect  his  rights,  what 
he  was  heard  to  say  on  that  question  is  not,  therefore,  admissible  as  proof  of  the  fact. 
(Nettles  v.  Harrison,  2  M'Cord,  230.) 

Nor  is  it  a  reason  for  receiving  the  declaration  of  a  third  person,  that  he  is  a  alavei 
and  therefore  an  incompetent  witness.    (Fox  v.  Lambson,  3  Halst  275.) 

Nor  is  it  a  reason  for  receiving  such  declaration  against  the  party,  that  the  witness 
is  interested  to  testify  in  favor  of  the  party;  as  if  he  claim  under  the  same  will,  or  is 
bail  or  security  for  costs.  (Walkup  v.  Pratt,  5  Har.  k.  John.  57.)  Accordingly,  on 
trial  of  freedom,  the  defendant  claimed  the  plaintiff  as  a  slave,  under  a  residuary  clause 
in  one  Ruth's  will ;  and  the  plaintiff  offered  as  evidence  in  his  favor  the  declarations 
of  Ruth's  widow,  who  had  an  interest  in  part  of  her  deceased  husband's  estate ;  but 
Keld  inadmissible,    (id.  51,  57,  8.) 

Upon  the  same  principle,  in  an  action  against  two  surviving  obligors,  on  a  bond  ex« 
ecuted  by  three  persons  to  the  plaintiff,  the  confession  of  a  judgment  by  the  executor 
of  the  deceased  obligor  on  the  same  bond,  ^vas  rejected  as  incompetent  evidence 
against  the  survivors.    (Wilmer  v.  Harris,  5  Har.  &  John.  1 ,  9.) 

Nor  is  the  abstract  reason  that  tlie  admission  is  against  the  interest  of  the  party 
making  it,  an  argument  for  receiving  it  against  anotlier.  Thus,  the  admission  of  the 
endorser  of  a  note,  that  the  endorsement  is  in  his  hand-wriiing  is  no  evidence  to 
charge  the  maker.  (Robertson  v.  Crockett,  1  Yerg.  203.  See  Watson  v.  WiDiams,  1 
Harp.  Rep.  447.)  The  admissbn  of  creditors  and  others,  that  they  had  been  paid 
money,  in  favor  of  the  person  paying  as  surety  or  on  request,  and  to  charge  the  pnn* 

Vol.  !.•  *  Tl 
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cipal  in  an  aetion  ibr  money  paid,  has  been  received ;  but  wtih  bow  mucb  pi^priety, 

iB  brought  under  examination,  post,  note  479. 

So,  though  we  shall  see  hereafter,  that  hearsay  may  be  received  as  to  boundaries, 
yet  it  cannot  be  extended  to  questions  in  respect  to  other  characteristics  of  the  proper- 
ty or  jurisdiction.  Thus  on  a  question  as  to  the  boundaries  of  a  town,  Chambre,  J, 
rejected  hearsay  evidence  from  aged  persons  since  deceased,  that  there  iiad  formerly 
been  hou^s  where  none  now  stood,  observing  that  this  was  evidence  of  a  particular 
fact,  and  not  of  general  reputation.  (Ireland  v.  Powell,  Salop  Sp.  Ass.  1820.  Nor- 
ris'  Am.  ed.  Peak.  Ev.,  from  5th  Lond.  ed.  27.)  See  Stratford  v.  Sanford,  9  Conn« 
Rep.  275,  284,  5. 

So,  though  we  have  seen  (ante,  note  182)  that  the  declarations  of  an  agent  are  re- 
ceivable when  part  of  the  res  gestae,  yet  we  also  noticed  that  when  made  subsequent 
to  the  act  of  agency,  and  in  the  past  tense,  they  must  be  taken  as  mere  hearsay.  la 
pursuance  of  this  principle,  the  cl)ancellor  suppressed  that  part  of  the  answer  to  an  in- 
terrogatory, which  stated  the  declarations  of  agents  that  they  had  made  the  agree- 
ment in  question,  between  the  parties  in  the  cause.  (Phillips  v.  Thompson,  1  John. 
Ch.  Rep.  131,  137,  8,  and  see  Morton's  adm'r  v.  Smith,  stated  supra.)  An  agent 
to  collect  an  account,  acknowledged  khat  he  had  collected  it ;  and  this  was  received  by 
the  court  below  as  evidence  against  the  piaintiflj  his  principal ;  but  lield  error.  (Da- 
vis V.  Whilcsides,  1  Dana's  Rep.  177.) 

The  rule  that  hearsay  is  no  evidence,  is  obviously  not  violated  by  introducing  Ict^ 
ters,  conversations,  &c.  of  third  persons  as  merely  collateral,  introductory  or  inciden- 
tal to,  or  in  illustration  of  the  testimony  which  the  witness  gives.    (1  Chit.  Cr.  Law, 
868,  9,  and  authorities  there  cited.)    It  was  accordingly  held,  that  where  a  witness 
prefaced  the  facts  he  swore  to  with  an  account  of  letters  from  third  persons,  which  in- 
duced him  to  take  the  steps  he  related,  though  the  story  of  the  letters  was  objected 
to,*that  its  admission  was  not  improper.    The  question  was  on  the  solvency  or  insol- 
vency of  a  distant  debtor.    To  show  liis  solvency,  the  witness  was  called,  and 'stated 
that  he  was  a  creditor ;  that  letters  excited  his  suspicion  that  the  party  was  not  insol- 
vent, as  he  pretended.     He,  therefore,  proceeded  against  him  and  collected  his  debt. 
Otherwise,  if  the  story  of  letters  had  been  received  as  evidence  of  the  fact.    (Lewis  v. 
Manly,  2  Ycates,  200.)   So  of  any  other  merel}'^  introductory  inconsequential  matter,  as 
that  another  hy  certain  conversation,  not  stating  any  fact  which  would  be  evidence, 
drew  the  witness'  attention  to  the  subject.    (Morris  v.  Lessee  of  Harmer's  heirs,  7  Pet 
Rep.  554.)    To  prove  a  larceny  of  cotton,  the  witness  stated  that  a  negro  telling  him 
the  cotton  was  in  the  prisoner's  house,  he  searched  and  found  it  there.    This  not  be- 
ing objected  to,  was  held  well.     And  Henderson,  J.  inclined  that  it  would  have  been 
well  with  an  objection,  in  order  to  show  the  witness'  motive  f5r  searching.    Butquere^ 
unless  called  out  by  cross-examination  as  to  the  motive.    (State  v.  Barden;  1  Dev.  518.) 
On  trial  oC  an  indictment  for  keeping  a  disorderly  (a  bawdy)  house,  particular  in- 
stances being  offered  in  proof  by  the  prosecution,  the  court  overruled  the  evidence, 
and  said  that  the  proper  proof  was  general  reputation,  which  was  received,  and  the 
defendant  convicted.    (Rothbone's  case,  N.  Y.  Gen.  Scss.  Feb.  1816,  before  Radcliff, 
mayor,  1  C.  H.  Rec.  26,  7,  8. )    But  quere.    This  kind  of  testimony  was,  it  seems,  ha- 
bitually received,  in  like  cases,  by  the  mayor's  court  of  Philadelphia.   But  on  the  ques- 
tx)n  coming  before  the  supreme  court,  they  repudiated  the  practice  as  anoraabus,  and 
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unwarrantable  on  any  principle  of  law.  (Commonwealth  v.  Stewart,  I  Serg.  &  Raw]e» 
«4S,  S45.)  '  V 

The  declarations  of  third  persons  as  to  the  loss,  &c.  of  papers  which  they  had  pos- 
sessed, cannot  be  received  in  order  to  let  in  secondary  evidence  of  the  contents.  (Jack- 
«on,  ex  dem,  Watson",  v.  Cris,  11  John.  Rep.  437.  Governor  v.  Barclay,  4  Hawks, 
20.    Rex  V.  Denio,  1  Mann.  &  Ryl.  294.     These  cases  are  all  stated  infra,  passim.) 

If  the  liearsay  evidence  be  received  without  objection  by  the  other  side  at  the  time, 
it  is  of  course  too  late  afterwards  to  raise  any  objection  upon  the  abstract  ground  of 
incompetency.     (State  v.  Barden,  1  Dev.  518.) 

That  the  declarations  of  a  witness  as  to  his  interest,  or  other  question  as  to  his  com- 
petency in  a  cause,  not  under  oath,  are  objectionable,  we  saw  ante,  note  249,  p.  268, 
with  the  cases.  The  same  point  has  been  recently  held  in  Indiana.  (Sims  v.  Givau, 
3  Blackf.  Rep.  461.) 

Other  instances  and  aspects  in  which  hearsay  testimony  has  been  presented,  but 
quiie  uniformly  rejected,  will  appear  by  the  following  short  notes  of  the  cases. 

Where  the  question,  on  the  trial  of  an  action  of  trespass  de  bonis  asportatis  brought 
"by  A.  against  B.,  was  whether  a  previous  sale  of  the  goods  from  C.  to  A.  was  bona 
fide  and  for  valuable  consideration ;  A.  claiming  that  the  consideration  was  a  debt  due 
by  note  to  her  from  a  manufacturing  company,  which  note  C.  had  received  of  her, 
promising  to  account  with  her  for  it,  ofiered  D.  to  testify  that  he  had  seen  on  the  note 
book  of  the  company,  kept  by  C.  as  their  agent  and  from  time  to  time  exhibited  to 
them,  an  entry  of  sucli  note,  particularly  describing  it ;  held,  that  the  testimony  of  D. 
and  the  books  themselves  were  inadmissible,  both  being  in  the  nature  of  hearsay,  be- 
side being  secondary  evidence.  (Treat  v.  Barber,  7  Conn.  Rep.  274.)  Where  land 
had  been  devised  by  A.  to  his  widow  for  life,  remainder  to  B.,  evidence  of  declarations 
by  the  widow  that  the  will  was  made  by  her  under  undue  influence  and  imposition 
practiced  on  the  testator,  was  ruled  to  be  inadmissible,  agninst  the  remainderman,  in 
an  action  brought  by  him  to  recover  the  estate.  (Gallagher's  lessee  v.  Rogers,  1 
Yeates,  390.)  The  declaration  of  the  widow  of  an  obligee  in  a  bond,  who  had 
possessed  herself  of  the  bond  against  the  consent  of  the  executors,  and  who  was  not 
interested  in  the  bond,  were  ruled  to  be  inadmissible  to  prove  that  the  bond  was 
discharged.  (Boltz  v.  BuUman,  1  Yeates,  584.)  In  an  action  against  A.  for  having 
falsely  represented  B.  as  a  man  of  property  and  integrity,  thereby  inducing  the  plain- 
tiff to  trade  with  him,  a  letter  from  B.  to  the  plaintiff,  acknowledging  the  receipt  of 
merchandize  from  him,  is  inadmissible  as  evidence  against  the  defendant.  (Longe- 
tiecker  v.  Hyde,  6  Bin.  1.)  Declaratwns  of  a  witness  cannot  be  given  in  evidence,  ex- 
cept in  answer  to  other  declarations  of  the  witness,  inconsistent  with  what  he  had  be* 
fore  sworn  to.  (Wright  v.  Deklyne,  1  Pet.  C.  C.  Rep.  203.)  Where  a  German  par- 
ty conspired  against  an  English  party  in  a  church,  to  prevent  the  use  of  the  English 
language  there ;  on  trial  of  the  conspiracy,  held,  that  what  a  witness  who  had  been 
examined  for  the  commonwealth  had  been  heard  to  say  as  to  the  views  and  intentions 
cf  the  prosecutors  was  not  evidence,  it  not  appearing  that  he  was  connected  with  the 
prosecutors,  and  the  evidence  not  being  offered  to  discredit  him.  (The  Common- 
wealth V.  Eberle  and  others,  3  Serg.  &  Rawle,  9,  16,  19.)  Whether  it  is  evidence  on 
any  ground  except  to  discredit  him,  as  he  might  himself  be  examined  in  respect  to 
tfadr  views  aod  intcntiona  *^uere»  (id.  9, 17.)  In  ejectment,  the  plaiftUff  was  peimlt^ 
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ted,  in  the  coart  below,  in  order  to  impeach  a  auTvcy,  to  prove  what  a  chain  bearer 
aaid  aliewing  his  misconduct  and  want  of  fairness  in  carrying  the  chain ;  but  this  waa 
held  dearly  inadmissible  on  error,  and  the  judgment  was  reversed  for  that  cause, 
(Claiborne  v.  Parish,  3  Wash.  Rep.  146.)  Note.  This  was  probaWy  wliat  he  said 
after  the  service  was  completed.  If  at  the  time,  we  shall  see  in  a  future  note  tliat  the 
declaration  would  have  been  receivable  as  a  part  of  the  ret  gestte.  See  also  ante,  note 
183,  p.  180.  On  appeal  from  an  order  of  two  justices,  respecting  the  settlement  of  a 
negro,  the  sessions  admitted  the  declaration  of  R.,  in  behalf  of  the  respondents,  that  the 
negro  was  formerly  his  slave  and  was  manumitted  by  him,  and  decided  against  the 
appellants;  but  tlie  order  of  the  sessions  was  reversed  by  the  supreme  court,  though 
they  said  it  might  have  been  different  had  R.'s  declarations  been  made  while  he  was 
in  possession  of  the  negro.  (Overseers  of  Gei  man  town  v.  Overseers  o£  Livingston,  3 
Gaines'  Rep.  106.)  See  post,  where  we  speak  of  declarations  constituting  part  of  the 
ret  gettfz.  In  ejectment,  where  the  defendant  derived  his  title  frum  A.,  who  derived 
from  B.,  it  was  held  that  he  could  not  give  in  evidence  tlie  declarations  of  A.  and  B.  as 
to  the  loss  of  the  deed  from  B.  to  A.  (Jackson,  ex  deni.  Watson,  v.  Cris,  U  John. 
Rep.  437.)  An  ejectment  was  brought  by  M.  to  contest  a  will ;  and,  in  the  course  of 
the  trial,  her  counsel  admitted  that  he  had  a  letter  written  by  the  testator  to  T.  This 
letter  was  alleged  to  be  material  by  the  defendant's  counsel,  who  said  that  its  material* 
ity  would  appear  by  the  letter  from  T.  in  reply ;  that  this  letter  in  reply  disclosed  the 
contents  of  the  testator's  letter,  and  shewed  that  it  was  important  on  the  point  of  men- 
tal capacity.  On  a  subsequent  trial  between  other  parties  as  to  the  validity  of  the 
aame  will,  the  admissions  of  the  counsel  and  the  letter  of  reply  were  offered  as  evidence 
to  prove  the  contents  of  the  testator's  letter.  Held  inadmissible ;  for  both  tlie  admis- 
sions and  the  letter  of  reply  were  mere  hearsay.  (M'Cully  v.  Barr,  17  Serg.  &  Rawk^, 
445,  451.)  Hearsay  evidence  is  inadmissible  to  prove  a  sale ;  e.g.  the  sale  of  a  slave. 
(Walkup  V.  Pratt,  5  Har.  &  John.  51,  53,  55,6.)  So  of  what  two  settlers  said  as  to 
one  having  sold  his-right  to  another.  (Lanning's  lessee  v.  Case,  4  Wash.  C.  C.  Rep. 
169,  marg.  note;  but  the  point  is  not  mentioned  in  the  report  of  the  case.)  So,  on  a 
question  of  settlement,  the  decb ration  of  a  pauper  that  he  was  warned  to  leave  the 
town.  (Braintree  v.  Hingham,  1  Pick.  345.)  The  plaintiff  in  ejectment  deduced  a  title 
by  descent  from  V.  The  defendants  then  proved  a  deed  of  V.  in  1800,  by  which  slie 
conveyed  the  preinises  in  question  to  her  mother-  The  plaintiff  then  proved  llic  moth* 
er's  certificate,  executed  in  1824,  that  the  deed  was  never  delivered  to  her.  Held  mere 
declaration  oT  a  third  person,  and  not  admissible.  (Jackson,  ex  dcm.  Ten  Eyck,  v. 
Richards,  6  Cowen's  Rep.  617.)  In  slander  for  accusing  a  baker  of  using  adulterated 
flour,  per  quod  A.  B.,  &c.  discontinued  taking  his  bread,  witnesses  cannot  be  asked 
what  reason  A.  B.,  &c.  assigned  for  not  taking  the  plaintiff's  bread.  They  should  be 
sworn.  (Tilk  v.  Parsons,  3  Carr.  &  Payne,  201.)  So  in  slander,  per  quod  the  plain- 
tiff lost  her  marriage  with  B.,  the  declarations  of  the  latter  that  he  did  not  refuse  to 
marry  by  reason  of  the  words,  were  held  inadmissible  in  evidence  for  the  defendant. 
(Moody  V.  Baker,  5  Cowen's  Rep.  351,  357.)  In  an  action  on  a  note  given  for  the 
price  of  a  negro  sold  as  a  slave,  the  defence  was  that  he  was  not  a  slave.  Held,  tliat 
proof  of  his  claiming  to  be  free,  and  being  liberated  from  confinement  by  the  police  of 
New- York  as  a  free  negro,  were  not  evidence  against  the  plaintiff.  (Smith  v.  Ho£^  t 
Cowen's  Rep.  137.)    Whether  his  declaring  that  he  was  a  slave  would  be  evidenca 
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against  the  defendant — quere.  (id.)  To  prove  the  loes  of  a  constable's  bond,  in  order 
to  let  in  oral  evidence,  the  plaintiff  offered  the  declarations  of  B.,  administrator  of  W., 
deceased,  to  whose  hands  the  bond  was  traced,  that  on  search  among  his  papers,  it 
couki  not  be  found.  Held  inadmissible.  (Governor  v.  Barkley,  4  Hawks,  20.)  So 
showing  an  instrument  in  A.'s  hands,  who,  when  asked  for  it,  said  it  was  with  others, 
whose  successors  had  searched  for  it,  but  could  not  find  it,  is  mere  hearsay,  and  no 
proof  of  loss.  The  parties  wlio  possessed  it  should  have  been  subpoenaed.  (Rex  v. 
Denio,  1  Mann.  &.  Ryl.  394.)  The  plaintiff  claimed  that  the  defendant  bad  guaranti- 
ed a  bank  bill,  passed  by  tlie  latter  to  the  former,  on  wliich  point  the  proof  was  bal- 
anced. The  defendant  then  offered  to  show,  that  just  before  the  bill  was  passed  to  the 
plaintiff,  he,  in  ofiering  it  to  another,  refused  to  guaranty.  Held  inadmissible.  (An- 
derson V.  Hawkins,  t  Dev.  445 ;  and  see  ante,  note  165,  p.  154.)  R.,  being  indebted 
to  J.  and  also  to  W.,  delivered  to  the  former  certain  stavea,  which  he  was  to  sell  and 
make  both  debts,  pursuant  to  an  agreement  between  all  three.  The  sale  took  place. 
Held,  that  any  subsequent  agreement  between  J.  and  R.  could  notjiflbct  W.'s  rights. 
Nor  could  any  declarations  on  the  subject,  made  by  J.  and  R.  (Jennings  v,  Webster, 
7  Cowen's  Rep.  256.)  Third  persons  are  not  bound  by  the  recitals  in  an  act  of  sale. 
(Dekihoussaye  v.  Delahoussaye,  7  Mart.  Lou.  Rep.  N.  S.  199.)  The  declarations  of 
the  vendor  and  vendee,  to  support  a  sale  alleged  to  be  fraudulent  in  respect  to  credi* 
tors,  made  af\er  such  sale,  are  inadmissible.  (Palfrey's  Syndic  v.  Francois,  8  MarU 
Lou.  Rep.  N.  S.  260,.  262.)  The  part  of  a  witness'  testimony  relating  to  what  he 
heard  others  say,  must  be  rejected.  (Perillat  v.  Fuesch,  8  Mart.  Lou,  Rep.  N.  S.  671.) 
A  statute  declared  that  the  proceedings  of  a  company,  entered  in  their  books,  should 
be  evidence,  and  read  in  all  courts,  &c.;  yet  quere,  whether  they  shall  be  so  against  a 
stranger.  (Clarke  v.  The  imperial  Gas-light  and  Coke  Co.,  4  Barn.  &  Adolph.  315.) 
Statements  of  facts,  made  by  a  board  of  property,  are  not  evidence.  (Hollzapple'a 
le&aee  v.  Phillibauro,  4  Wash.  C.  C.  Rep.  356,  7.)  The  leltei-s  of  an  agent  to  his  prin- 
cipal cannot  be  read  in  evidence  against  a  third  person.  (United  States  v.  Barker's 
adm'x,  4  Wash.  C.  C.  Rep.  464,  5,  6.)  Where  the  official  certificate  of  a  fact  is  re- 
ceivable, yet  if  it  certify  on  hearsay,  (e.  g.  a  draft  of  land  said  to  have  been  surveyed,) 
this  is  not  admissible.  (Dubois'  lessee  v.  Newman,  4  W^ashingtou's  C.  C.  Rep.  74, 75.) 
The  defendant  made  a  promissory  note  payable  to  the  plaintiff  in  the  plaintiff's  ab- 
sence; and  would  have  proved  what  a  third  person  standing  by  at  the  time  said  as  to 
the  consideration ;  held  indadmissible,  being  mere  hearsay.  (Healy  v.  Jacobs,  2  Carr. 
&  Payne,  616.)  What  witnesses  swore  on  trial  of  an  indictment  cannot  be  shown  by 
a  third  person,  in  an  action  against  the  prosecutor  for  malicious  prosecution,  they  be- 
ing alive  and  capable  of  being  produced.  They  should  themselves  be  sworn ;  and  a 
short-hand  writer's  oath,  aided  by  his  notes,  was  rejected  in  such  a  case.  (Willans 
V.  Taybr,  3  Moore  &.  Payne,  350.  Richards  v.  Foulke,  3  Hamro.  Kep.  52,  S.  P.)  In 
an  action  by  one  surety  against  another  for  contribution,  the  declarations  of  the  persdki 
to  whom  tliey  became  surety  are  inadmissible  to  shew  which  of  them  paid  the  debt,  or 
indeed  for  any  other  purpose.  Thomas  v.  Thomas,  2  J.  J.  Marsh.  60,  64.)  But  see 
Sherman  v.  Crosby,  1 1  John.  R.  70.)  In  assumpsit  against  the  defendant  for  use  and  oc- 
cupation of  negroes  and  land,  it  appeared  that  S.,  deceased,  had  conveyed  them  to  the 
plaintiff;  tha^  after  this  (S.  still  continuing  in  possession)  he  died,  leaving  L.  his  widow 
bis  fole  devisee  and  sole  executrix,  who  continued  the  poesewion  till  her  death.    She 
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made  the  defendant  her  executor,  who  acted,  and  he  al86  took  out  letters  of  adJknnit> 
tratinn  de  bonis  non  to  S.  and  entered  and  took  possession  of  the  same  land  and 
negroes,  avowedly  takini^  thera  as   administrator  de  btmi$  non.     Held,  that  tho 
widow's  declarations   were   not  evidence  ajn^inst  tlie  defendant;    for  though  be 
might  take  and  hold   under  Jier,  being  her  executor,  yet  the  whole  was  subject 
to  S/s  debts  in  the  defendant's  hands.     (Stockett  v.  Watkins'  adm'rs,  3  Gill  & 
John.  Rep.  336,  343,  4.)    That  a  grantor  proposed  to  the  witness  to  convey  to 
him  in  fraud  of  creditors,  that  tlie  witness  declined  to  receive«a  conveyance,  but 
said  the  defendant  wouUl  do  it,  to  whom  the  grantor  did  in  truth  aflerwarda  con« 
▼ey,  but  not  in  the  witness'  presence,  was  denied  as  evidence  against  the  defendant. 
(Beach  v.  Catlin,  4  Day,  284.)     Queere.     See  note,  post,  as  to  admissions  of  vendors 
to  affect  vendees.    On  justifying  a  slander  charging  that  the  plaintiff  had  sworn  false* 
ly  as  to  the  residence  of  A.,  his  declarations  as  to  his  residence  in  the  absence  of  the 
plaintiff,  are  not  admissible  against  him.    (Cherry  v.  Slade,  3  Hawks,  400.)    Deeds 
made  by  others  to  one  of  tlie  parties,  and  introduced  in  evidence  to  operate  on  another 
of  the  parties  to  the  suit,  but  who  is  not  a  party  to  the  deed,  though  they  are  evidence 
tlmt  such  a  deed  was  executed,  are,  if  evidence  at  all,  very  weak  as  to  tlie  facta  they 
recite.     (Mitchell  v.  Maupin,  3  Monroe,  185,  and  see  M'Connell  v.  Bowdry's  heirs,  4 
Monroe,  394.)    Where  it  became  material  for  the  defendant  to  sliow  that  C.  &  C,  as 
partners,  had  a  claim  against  the  plaintiff,  the  hooka  of  C.  &  C,  charging  the  debt  in 
favor  of  themselves  as  partners,  were  held  inadmissible  as  evidence  to  shew  their  con- 
nection.    (Juniata  Bank  v.  Brown,  5  Serg.  &  Rawle,  226.)    Public  reputation  that 
the  Ethosian  was  an  infidel  club  was  rejected  as  inadmissible  to  prove  the  fact.  (Stow  T. 
Converse,  4  Conn.  Rep.  17,  40  to  43.)    On  bill  Oled  to  correct  a  mistake  in  a  deed,  the 
declarations  of  a  deceased  magistrate,  who  superintended  its  execution,  are  inadmissible* 
(Wcstbrook  v.  Harbeson,  2  M'Cord's  Ch.  Rep.  1 12, 117.)    In  assumpsit  for  work,  the 
defence  was  that  the  plaintiff  had  not  done  the  work  according  to  contract.    He  an- 
swered that  the  defendant  had  not  furnished  materials  according  to  contract.    To  re* 
but  this,  the  defendant  ofiered  letters  from  third  persons  to  him,  and  his  answers.    Hekl 
inadmissible.  (Chain  v.  Kelso,  7  Mart.  Lou.  Rep.  N.  S.  263.)   In  an  action  on  a  poHcy  to 
recover  a  loss  by  the  barratry  of  the  master,  the  defence  was,  that  this  master  was  the 
owner,  of  whom  barratry  could  not  be  predicated ;  and  his  declarations  that  he  was  own- 
er were  offered  to  prove  it.   Held  inadmissible,  being  mere  hearsay.   (Barry  v.  Louisia- 
na lua.  Co.,  12  Mart.  Lou.  Rep.  193,  in  connection  with  S.  C.  11  Mart.  Lou.  Rep.  630.) 
The  plaintifls,  in  an  action  against  underwriters  on  a  policy  upon  a  vessel,  and  in  re* 
ply  to  the  deposition  of  a  surveyor,  to  discredit  him  on  the  point  of  seaworthiness,  oA 
fered  his  own  certificate  in  evidence.    The  court  told  the  jury  they  w^re  not  to  regard 
the  survey  as  proving  any  facts  contained  in  it.    (Watson  &  Hudson  v.  The  Ins.  Co. 
of  North  America,  2  Wash.  C.  C.  Rep.  480.     U.  States  v.  Mitchell,  id.  478,  S.  P. 
conceded,  viz.  that  a  survey  is  not,  per  se,  evidence.    Cort  v.  The  Delaware' Ins. 
Co.,  2  Wash.  C.  C.  Rep.  375,  S.  P.)    Again ;  in  an  action  on  a  policy  of  insurance, 
the  defence  was  unseaworthiness.    To  prove  seaworthiness,  the  plaintifi'oflered  a  re- 
port of  survey.    Held  admissible  to  show  that  a  survey  was  made ;  but  not  to  prove 
the  facts  stated  in  it   (Watson  v.  The  Ins.  Co.  of  North  America,  2  Wash.  C.  C.  Rep. 
152.)    In  assumpsit  for  work  and  labor,, the  defence  was,  that  the  plaintiff  being  an 
his  mother  and  on]y  surviviog  pare^  seat  hiQ  to  work  lor  tbe  defeodsji^  iff 
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bis  (the  plaintiff's)  Tietuate  and  ebthes.  The  mother's  declaratioDS  to  this  fact  were 
held  inadmissible.  (Berry  v.  Waring,  2  Har.  &  Gill,  103.)  In  an  action  for  not  de- 
livering the  kind  of  flour  contracted  fijr,  a  witness  was  inlerrogated  on  its  value,  under 
a  commission;  and  answered,  «'that  he  was  called  on  in  the  sprjngof  J817  to  state 
the  difierence  usually  allowed  on  the  sale  of  flour,  between  fine,  superfine,  &c.  that  he 
then  stated  the  difference  was  as  follows,"  &c.  Held  no  more  than  hearsay,  and  not 
admissible.  It  miglit  be  true,  and  yet  the  witness  have  no  knowledge  of  the  facts, 
(Williamson  v.  Dillon,  1  Har.  &  Gill,  444.)  Though  the  prisoner,  on  trial  of  an  indict* 
inent  for  larceny,  may  prove  that  another  stf)le  the  property,  this  cannot  be  shown  by  the 
other's  declaration.  (Commonwealth  v.  Chabbock,  1  Mass.  Rep.  144.)  But  it  is  sug- 
gested, that  another  confessing  the  crime,  and  surrendering  himself  to  justice,  would 
be  admissible.  (3  M'Cord,  232,  note.)  Quere,  upon  what  principle?  It  becoming 
material  for  the  lessor  of  the  plaintifl*  in  ejectment  to  shew  that  liis  ancestor  had  paid 
far  the  locus  in  quo,  he  oflered  for  that  purpose  a  memorandum  of  tlie  payment  in  hie 
ancestor's  hand-writing,  which  had  been  found  among  the  title  deeds  of  the  estate* 
Spencer,  J.  overruled  the  evidence,  saying  it  was  ex  parte ;  and  being  so  found,  could 
not  make  it  evidence.  (Jackson,  ex  dem.  Kip,  v.  Murray,  Anth.  N.  P.  Gas.  105 ;  and 
vid.  Jackson,  ex  dem.  Beekman,  v.  Witter,  3  John*  Rep.  ISO.)  Letters  written  by  a 
person  in  no  way  connected  with  the  title,  are  not  evidence  to  prove  that  a  person,  un- 
der whom  a  party  in  ejectment  claims,  was  in  possession  at  a  particular  time.  (Mor- 
ns' lessee  v.  Vanderen,  1  Dall.  66.)  The  statement  of  facts  by  the  judges,  on  grant- 
ing a  new  trial,  is  not  evidence  in  the  cause.  (Drayton  v.  Wells,  1  Nott  &.  M'Gord, 
409.)  In  ejectment,  against  a  tenant  who  claimed  under  a  corporation,  an  entry,  by 
direction  of  the  trustees,  in  the  corporate  book,  was  held  to  be  inadmissible  as  evidence 
in  favor  of  the  defendant ;  nor  were  their  oral  declarations  allowed  in  proof.  (Jack- 
eon,  ex  dem.  Donally,  v.  Walsh,  3  John.  Rep.  226.)  In  ejectment,  the  plaintiff  claim- 
ed under  one  Gookson,  who  and  whose  executor  were  dead.  Tu  show  that  Gookson 
had  acquired  the  right  of  one  M.,  who  took  title  by  a  land  warrant,  a  list  of  Gookson's 
lands,  endorsed  as  such  by  the  executor,  which  mentioned  the  warrant  to  M.  and  a 
deed  poll  from  him  to  Gookson  was  oflered  in  evidence.  The  original  deed  referred  to 
could  not  be  found.  The  evidence  was  holden  inadmissible,  as  mere  hearsay  without 
oath.  (Galbway's  lessee  v.  Ogle,  2  Bin.  468,  472,  per  Yeates,  J.)  The  declarations 
of  a  warrantor  in  a  deed  of  land,  made  afler  the  deed  given,  are  not  evidence  to  support 
the  title  of  his  warrantee.  (Jackson,  ex  dem.  Youngs,  v.  Vredenbergh,  1  John.  Rep. 
159.)  *  A  constable  seized  Ward's  horses  in  execution.  The  plaintifl",  M.,  brought 
trover  against  him,  the  constable ;  and  proved,  that  in  a  conversation  between  him 
and  Ward,  they  agreed  that  sometime  before,  Ward  had  sold  the  oxen  to  tlie  plain- 
tifi^  who  recovered ;  but,  on  error,  hekl  wrong.  The  court  say  enough  appeared  to 
satisfy  them  that  the  conversation  proved  was  af\er  the  judgment  and  execution. 
(Taylor  v.  Marshall,  14  John.  Rep.  204.)  In  de  homme  repUgiando,  the  plaintiff 
claimed  their  freedom,  on  tlie  ground  that  the  defendant  had  made  an  attempt  illegal- 
ly to  export  them  from  New- York,  a  statute^of  which  state  makes  them  free  in  such  a 
case ;  and  oflered  evidence  that  when  the  writ  de  hominey  &c.  was  served,  the  ofii- 
eers^  in  whose  custody  the  plaintiffs  then  were,  and  who  were  acting  in  behalf  of  the 
defendant,  were  just  proceeding  from  the  shore ;  and  confessed  that  the  defendant 
then  about  to  proceed  to  New-Orleans  with  the  plaintifis  as  her  slaves.    But 
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Thompson,  J.  overruled  the  evidence.  (Aza  v.  Etlinger,  Anth.  N.  P.  ftep.  73.)  The 
reporter  adds  a  quere,  whellier  these  declarations  were  not  admissible  as  a  pArt  of  the  res 
geUay  within  the  cases  in  1  Campb.  Rep.  339,  and  note ;  and  10  Jolin.  Rep.  478.  See 
cd.  of  1820,  of  Anth,  N.  P.  Rep.  74,  note  (a).)  Where  the  defendant,  being  sued  for 
a  debt,  set  up  for  defence,  that,  by  a  new  contract  with  him,  the  plaintifiT  accepted  a 
third  person  as  his  debtor  in  place  of  the  defendant ;  an  endorsement  of  the  amonnt  cf 
tlie  debt  made,  witliout  the  privity  of  the  plaintiff",  on  a  note  held  by  the  defendant 
against  such  tiiird  person,  is  not  admissible  to  prove  such  new  contract,  not  being  a 
part  of  the  re»  gesta  but  res  inter  alios  acta.  (Jacobs  v.  Putnam,  4  Pick.  103.)  A 
note  was  made  by  a  failing  debtor,  on  which  the  payee  made  an  immediate  attach** 
ment  of  the  debtor's  property.  Part  of  tlie  alleged  consideration  of  the  note  was  an 
acceptance  made  by  the  payee  of  an  order  drawn  on  him  by  the  debtor  in  favor  of  an-* 
other  creditor.  A  subsequent  attaching  creditor  being  admitted,  under  the  statute,  to 
-defend,  the  plaintiff  offered  evidence  of  his  own  declarations  made  on  the  day  when  the 
note  was  given,  that  he  had  agreed  to  pay  the  debt  secured  by  the  order,  to  show  the 
acceptance  was  made  before  the  attachment.  Held  inadmissible,  as  this  declaration 
was  of  a  past  independent  fact,  and  not  a  part  of  tiie  res  gesta.  (Carter  v.  Gregory, 
8  Pick.  165, 168,  9.)  lu  a  case  where  it  became  material  to  inquire  whether  one  par- 
ty had  not  seduced  a  man  from  the  service  of  the  other,  a  letter  from  the  man,  denying 
that  he  had  been  pesuaded  ;|way,  was  rejected  as  inadmissible  evidence  for  the  roan  to 
whom  the  seduction  was  imputed.  It  is  put  on  tlie  ground  of  not  being  the  best  evi- 
dence. Yet,  plainly,  it  could  not  be  admitted  if  the  writer  had  be^n  dead.  The  true 
ground  seems  to  be,  that  it  was  not  a  part  of  the  res  gestae.  (Munns  v.  Dupont,  S 
Wash.  C.  C.  Rep.  41,  note.)  Trover  for  silks,  Jacoby  purchased  cofiee  of  the  de- 
fendant at  Philadelphia  on  a  credit,  and  gave  his  notes.  He  sent  the  coffee  by  sea  to 
Marseilles,  under  his  letter  of  instructions  to  the  supercargo 'who  was  also  constgnec, 
and*went  out  with  the  vessel,  to  invest  the  proceeds  in  silk,  which  was  done ;  and  Ja- 
coby assigned  the  silks  to  the  plaintiffs  in  trust  for  his  creditors.  The  supercargo  sent 
the  sitks  to  Philadelphia,  consigned  to  the  defendant,  for  the  use  of  Jacoby«  The  de- 
fendant insisted  that  these  were,  by  agreement  of  Jacoby  when  he  purchased  the  cof^ 
foe,  to  remain  with  him  as  security  for  his  notes ;  and  he  refused  to  deliver  them  (o 
the  plaintiffs.  The  supercargo,  a  witness,  swore  to  the  agreement ;  but  Jacoby,  a 
witness,  denied  it.  Then  the  defendant  ofiered  his  letter  of  instructions,  delivered  to 
the  supercargo  at  the  time  the  ship  sailed  with  the  coffee,  reminding  him  of  the  agree- 
ment. Held  inadmissible.  Tlie  court  said  Jacoby 's  letter  was  properly  received,  be- 
ing instructions  to  the  consignee  toucliing  his  own  goods.  The  defendant's  letter  was 
offered  to  show  that  he  had  a  special  property  in  the  goods  of  another  person.  It  is 
not  a  letter  of  instructions,  but  a  paragraph  thrown  into  a  letter  of  instructions  to  an- 
swer bis  own  purpose.    (Jacoby  et  aU  v.  Laussat,  6  Serg.  &  Rawle,  800,  307.) 


NOTE  433— p.  229. 


The  law  requires  the  sanction  of  an  oath  to  all  parol  testimony.  It  never  ^ves 
credit  to  the  bare  assertion  of  any  one,  however  high  his  rank  or  pure  his  morata. 
(Per  Curiam, -nn  Gray  v.  Groodrich,  7  John.  Rep.  96.    See  also  Davis  v.  'Whiteaides, 
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4  J.  J.  Marsh.  116.)  All  translatioiis  from  foreign  langfuages,  to  be  evidence,  must 
be  on  oath,  otherwise  they  are  not  recei^ble,  though  made  by  a  cooauL  (Vander- 
voort  ▼•  Smith,  2  Cain.  Rep.  155.) 


NOTE  4»4r-p.  saa 


On  certiorari,  it  appeared  that  after  the  jury  had  retired  to  deliberate,  they  returned 
into  court  and  were  permitted  to  re-examine  a  witness  in  the  absence  of  the  parties. 
Per  Cur.  "  This  is  error.  No  man  can  be  condemned  in  our  law  without  hearing  the 
witnesses  against  him,  or  having  an  opportunity  to  hear  them,  and  to  cross-examine 
them."    Judgment  reversed.    (Ferine  v.  Van  Note,  1  South.  146.) 

Where  arbitrators,  after  the  parties  had  closed  their  proofs  and  left  the  arbitrators 
to  deliberate,  re-examined  a  witness  without  the  parties  being  present,  and  without 
their  knowledge  or  consent,  upon  a  material  point  of  testimony  upon  which  they  dif^ 
fered,  the  plaintiff  (a  party)  prayed  an  injunction  against  a  suit  on  the  arbitration  bond 
against  him.  Chancellor  Kent  denied  it,  saying  there  was  no  misconduct ;  no  new 
testimony  appeared  to  have  been  given,  nor  tliat  tlie  witness  deposed  differently  from 
what  he  did  on  his  first  examination.  It  was  a  mere  explanation  of  his  testimony. 
(Herrick  v.  Blair,  1  John.  Ch.  Rep.  101.)  Yet,  if  it  clearly  appear  that  any  of  the 
party's  witnesses  were  not  examined,  and  in  his  presence,  it  will  be  ground  for  setting 
the  award  aside.    (Bedington  v.  Southall,  4  Price,  232.) 


Note  435— p.  230. 

9  Wash.  C.  C.  Rep.  155.  Yasse  v.  Mifflin,  4  Wash.  C.  C.  Rep.  619.  In  noticing 
hearsay  as  evidence,  we  have,  so  far,  forborne  to  classify  the  authorities  as  they  re* 
late  either  to  oral  or  written  declarations ;  treating  letters,  memoranda,  entries,  reci- 
tals, &c.  as  standing  on  the  same  footing  with  what  a  witness  .hears  in  converaitiaD. 
That  they  do  so,  in  general,  will  be  seen  by  the  instances  which  we  have  given  in 
note  432,  ante,  where  the  kind  of  declaratkm  offered  is  noted  in  each  esse,  as  weU  as 
in  the  instances  which  will  be  hereafter  presented  in  the  text  and  notes.  If  there  be 
cases  in  which  the  mere  writing  of  a  declaration  renders  it  competent,  it  will  be  finmd 
in  memoranda  of  deceased  witnesses  and  in  book  accounts,  both  of  which  will  herea^ 
ter  be  noticed  at  large. 

The  present  note  will  be  more  profitably  employed,  by  calling  the  attention  of  the 
student  to  the  degree  of  proof  by  which  hearsay  is  established,  where  the  law  recog* 
nizes  its  admissibility.  If  in  writing,  the  document  must  of  course  be  adduced,  or  its 
absence  accounted  for ;  and  then,  as  fai  other  cases,  inferior  evidence  may  be  given. 
(Adams  v.  Kelly,  Ry.  &  Mood.  N.  P.  Cas.  157,  and  several  other  cases  cited,  ante, 
note  420,  p.  549.)  If  there  be  no  writing  in  the  case,  but  only  an  objection  that  the 
person  who  pronounced  the  words  should  be  produced,  and  the  hearer  excluded,  it  is 
quite  obvious  that  this  goes  not  to  the  eompeieney  as  founded  upon  grade*    It  relatet 
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merely  to  the  ttrength  or  effect  of  the  testimony,  which,  though,  ht  that  reaeon,  opes 
to  oheenration  hefbre  the  jury,  can  never  be  excluded  as  secondary.  This,  we  think, 
must  be  plain  enough  from  the  views  presented  ante,  note  414,  p.  541,  and  note  418, 
p.  546,  and  the  authorities  there  cited.  Our  author,  poet,  232  of  the  text,  considere 
this  a  matter  so  well  settled  as  to  answer  for  an  illustration.  Taking  the  written  dec- 
laration of  a  third  person,  which  make  a  part  of  the  re*  geitctj  aAer  remarking  that 
the  deciaration  may  be  proved  by  the  writing  itself,  he  says,  '*  It  cannot  be  more  ne- 
cessary to  call  the  party  who  wrote,  than,  in  the  case  of  a  verbal  agreement,  to  eaUtke 
party  who  jpoAre  the  words"  That  this  is  so  in  respect  to  the  declarations  of  an  agent, 
we  saw,  ante,  note  182,  pages  180,  181.  The  agent  who  spoke  need  not  be  pro- 
duced to  prove  his  declarations,  though  a  comptent  witness  (or  either  party.  Any 
one  who  heard  him  is  a  good  primary  witness.  So  in  all  the  numerous  cases  of  the 
declarations  of  third  persons,  admissible  as  making  a  part  of  the  res  gesta^  which  we 
shall  have  occasion  to  consider,  post,  231  to  234  of  the  text,  and  the  notes  in  connec- 
tion with  those  pages,  the  objection  was  never  made  that  the  speaker  must  be  sworn 
as  being  able  to  give  evidence  higher  in  degree  than  that  of  a  hearer. 

We  should  not,  tor  a  moment,  have  thought  it  necessary  to  make  the  above  re- 
marks, had  it  not  been  for  the  case  of  Coleman  v.  South  wick,  decided  in  the  late  su- 
preme court  of  New- York,  in  1812.  (9  John.  Rep.  45.)  The  suit  was  for  a  libel. 
To  mitigate  damages,  the  defendant  offered  one  North,  to  prove  what  one  S.  told  the 
defendant  in  respect  to  the  plain tiflf,  before  the  libel  appeared.  It  was  not  denied  by 
the  court  that  S.'s  information  went  much  to  extenuate  the  offence ;  but  the  sole  ob- 
jection was,  that  the  hearer* s  testimony  was  inferior  in  degree  to  that  of  the  speaker; 
and  three  of  the  judges,  (Kent,  Thompson  and  Van  Ness,)  whose  opinion  was  deliv- 
ered by  Kent,  C.  J«,  contra  Spencer  and  Yates,  Js.  held  that  it  was.  The  then 
learned  chief  justice  tells  us  that  this  was  the  established  doctrine.  He  certainly 
makes  a  series  of  remarks  a  priori,  which  would  have  been  sound  argument  to  the  ju- 
ry upon  the  credibility  of  the  testimony ;  but  favors  ns  with  neither  adjudication  nor 
dictum,  for  an  application  of  the  rule  which  excludes  such  testimony  because  degraded 
on  the  scale  of  competency.  Uis^nimated  exhortation  for  adhering  to  the  established 
rules  of  evidence,  would  seem  most  direct  in  its  aj^cation  to  the  familiar  rule  advanc- 
ed by  Spencer,  J.  in  behalf  of  the  dissenting  judges,  an  the  plainest  authority :  that 
words  making  a  part  of  the  transaction,  may  be  proved  by  any  one.  The  judges  all 
agreed  that  the  representation  was  part  of  the  ret  gesta.  The  doctrine  put  forward 
by  the  chief  justice  woukl  disqualify  a  by-stander  from  speaking  to  any  act  done  by  a 
third  person,  as  well  as  a  participation  in  that  act,  so  long  as  the  actor  himself  continued 
a  competent  witness.  The  direct  contraiy  to  the  decision  of  the  majori^  in  this  cause, 
has  recently  been  held  in  Rice  v.  Bancroft  (1 1  Pick.  469, 471 ;  Ponsonhy  v.  DebaiUon, 
6  Mart.  Lou.  Rep.  N.  S.  238,  246,  7,  S.  P.)  The  last  case  is  aU  fours  with  Coleman 
▼.  Southwick.  The  defendant  was  sued  for  maliciously  taking  out  an  attachment  on 
his  oath  of  belief  that  the  plaintiff  had  absconded.  To  shew  his  motives,  he  offered  to 
prove  what  he  was  told  as  to  the  plaintiff's  absconding,  by  a  woman.  On  objection 
that  the  woman  should  be  produced  as  thet  beet  witness,  the  court  were  at  once  iin- 
pressed  with  judge  Spencer's  view  of  tlie  question  in  Coleman  v.  Soutlj,wick.  They 
.  remark:  "■  Whetiier  6!>t>  told  the  truth  or  not,  that  which  .s'.iC  staled  Wcis  a  circum- 
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stance,  with  others,  to  go  lo  the  jury,  to  shew  under  whtt  impressions  the  pisintiff  se- 
led ;  sod  of  her  declarations,  thoH  who  heard  her  were  ae  good  wUneuei  ae  $he  could 
he.''    (id.  147.) 


NOTE  486— p.  230. 


All.  the  cases  agree  that  the  decease  of  tlie  witness  will  let  in  testimony  pf  what  he 
•wore  on  a  fonner  triaL  (Glass  r.  Beach,  5  Verm.  Rep.  172.  Swift's  £v.  125. 
Jackson,  ex  dem.  Potter,  v.  Bailey,  2  John.  Rep-  17.  Miles  v.  O'Hara,  4  Binn.  108, 
111.  White  V.  Kibling,  1 1  John.  Rep.  128.  Beals  v.  Guernsey,  8  id.  446.  Jackson, 
ex  dem.  Gillespy,  v.  Wooisey,  11  id.  446.  Wilbur  v.  Selden,  6  Cowen's  Rep.  162. 
Crary  v.  Sprague,  12  Wendell,  41.  See  also  the  cases  in  the  following  notes  on  tho 
flubject  of  receiving  hearsay  of  a  witness'  testimony  on  a  former  trial.) 


NOTE  437^p.  2S0. 


The  former  testimony  of  the  deceased  witness,  is  admissible  in  another  trial  of 
the  same  cause,  either  upon  r^leader,  api>eal  or  new  trial.  (SwiA's  £y.  125.)  Nor 
is  it  necessary  that  the  former  testimony  should  have  been  given  on  the  trial  of  a 
cause  ia  the  exact  technical  shape  of  an  action.  It  is  enough  that  the  point  was  in* 
vestigated  in  a  judicial  proceeding  of  any  kind,  wherein  the  party  to  be  affected  by 
such  testimony  had  the  right  of  cross-examination.  Accordingly,  this  doctrine  was 
held  of  a  witness  sworn  and  testifying  before  commissioners  appointed  by  a  statute  to 
settle  the  title  to  lands,  (Jackson,  ex  dem.  Potter,  \,  Bailey,  2  John.  Rep.  17 ;)  before 
the  trustees  of  an  absconding  debtor,  (Cox  v.  Pierce's  trustees,  7  John.  Rep.  298 ;) 
before  commissioners  legally  appointed  to  examine  into  tlie  affairs  of  an  estate  repre* 
sented  insolvent,  (said  in  Fitch  v.  Hyde,  Kirby,  258,  9  4)  before  arbitrators,  (Forney  v. 
Hallagher,  11  Serg.  &  Rawle,  203 ;  Arwin's  lessee  v.  Bisling,  1  Yeates,  400 ;)  though 
this  was  denied  as  to  a  former  deposition  before  referees,  (Stare t's  lessee  v.  Chambers, 
S  Yeates,  232,  note,)  on  what  ground  it  is  not  perceived.  The  doctrine  was  lately 
applied  to  a  proceeding  and  testimony  of  a  deceased  witness,  on  a  caveat  against  the 
proof  of  a  will,  in  the  register's  court,  (Ottinger  v.  Ottinger,  17  Serg.  &  Rawle,  142 ;) 
and  the  superior  court  of  Connecticut  held  the  same  of  a  deposition  taken  on  tlie  hear- 
ing of  a  petition  before  the  legislature.    (Ray  v.  Bush,  1  Root,  81,  2,) 

What  a  witness  swore  as  to  a  credit,  on  a  summary  application  before  a  judge,  to 
mitigate  bail,  was  refused  on  the  trial  as  not  within  the  rule ;  though  tlie  testimony 
having  been  given  without  contradiction  by  the  party,  it  was  hekl  competent  within 
the  maxim  qui  taeet  eoneerUire  videtur,  (Jackson  v.  Winchester,  4  Dall.  205 ;  2 
Yeates,  529,  S.  C.) 

The  doctrine  has  also  been  denied  aH  application  to  a  criminal  cause,  whether  it  re- 
late to  felony  or  a  mere  misdemeanor.  (2  Ev.  Poth.  229.  State  v.  Atkins,  1  Tenn. 
Rep.  by  Overton,  229.  Finn  v.  The  Commonwealth,  5  Rand.  701,  708.)  Neither 
Mr.  Evans  nor  the  judges  in  the  first  case  cite  any  authority ;  but  the  judges  remark 
that  such  evidence  would  violate  the  clause  in  magna  charta,  demanding  that  the  ac- 


578  Btanmi  tiol  EMenu.  [Ch.  1. 

cused  siKMiId  be  eonfionted  with  the  witncawa*    In  the  9ecoiid  eaae,  Peake's  Ev.  60, 
18  cited,  who  refera  to  Fenwick's  case*    That  was  a  proceeding  in  parliament  by  bill 
of  attainder  against  Sir  John  Fenwick,-ior  high  treason.    Lady  Fenwick  had  spirited 
away  a  material  witness  who  had  sworn  against  Cook,  on  his  trial  for  the  same  treason. 
It  is  true  that  Peake  relies  on  that  case  as  proving  that  such  evidence  is  inadmissi- 
ble in  a  criminal  proceeding ;  but  he  is  foUowed  by  no  other  writer ;  and  the  case  itself 
carried  the  rule  even  farther  against  criminals  than  was  ever  done  against  a  party  in 
a  civil  c^use.    That  case  may  be  seen  to  this  point  in  5  Harg.  St.  Trials,  63,  et  se- 
fuente.    The  recorder  had  said  the  deposition  taken  before  the  examining  justice  was 
evidence  against  the  prisoner,  he  having  spirited  the  witness  away.    This  was  treat* 
ed  as  something  extraordinary ;  and  said  to  be  without  book ;  and  no  lawyer  would 
advance  it  who  was  out  of  his  A.  B.  C.    Upon  this,  Mr.  Sloan  said  he  thought  Ld. 
Hale  was  beyond  his  A.  B.  C,  especially  in  \he  pleas  of  the  crown ;  and  he  read  from 
his  book,  that  an  ex  parte  depositk>n,  taken  under  the  statutes  of  Phil.  &  Mar.,  mig^t 
be  used  against  the  prisoner,  wlien  the  witness  was  dead  or  withdrawn ;  (and  see  post, 
871,  et  seq.  of  the  text.)    The  general  rules  of  evidence  are  the  same  both  in  civil  and 
criminal  cases.    In  the  latter,  the  law  even  allows  greater  latitude  than  in  the  former, 
by  receiving  declarations  tn  extremis.  As  to  the  constitutional  difficulty,  the  criminal  is 
confronted  by  the  witnesses  in  both  the  Ibrmer  and  present  trial ;  and  we  think  Macnal- 
]y  tacitly  admits  (I  Macnally,  390,)  that  the  rule  under  consideration  applies  as  well  to 
a  criminal  as  a  civil  cause.    On  trial  of  an  indictment  for  robbing  the  mail,  (a  capital 
offence,)  before  Washington,  J.  the  objection  was  not  thought  of.    (United  State  v. 
Wood,  S  Wash.  C.  C.  Rep.  440.)    See  also  Rex  v.  Barber,  1  Root,  76,  where  what 
a  witness  swore  before  the  grand  jury  was  received  against  the  prisoner  without  ob- 
jection.   In  Crary  v.  Sprague,  (12  Wend.  45,)  Nelson,  J.  expresses  the  (^)inion  that 
such  testimony  is  receivable  in  a  Criminal  case. 

It  was  very  properly  held  that  such  evidence  could  not  be  received  of  what  a  witness 
•wore  on  examination  before  the  board  of  property  (or  in  tlje  New- York  phrase,  the 
commissioners  of  the  land  office.)  The  reason  given  is,  that  the  board  coukl  not  en- 
force the  attendance  of  witnesses,  punish  for  contempt,  nor  even  administer  an  oath. 
They  are,  therefore,  no  court,  in  any  sense  of  the  word.  (Montgomery's  lessee  v. 
Snodgrass,  2  Yeates,  230.  De  Haas*  lessee  v.  Galbreath,  id.  315.  Sherman's  lessee 
T.  Dfll,  4  id.'^95.  See  also  Parker's  lessee  v.  Gonsalus,  1  Serg.  8c  Rawle,  526, 537, 8, 
and  Foster  v.  Shaw,  7  id.  156, 159, 160, 1.) 


NOTE  438— p.  230. 


The  cases  all  agree  that  tlie  parties  must  be  the  same.  (See,  for  the  genera!  doe« 
trine,  Arderry  v.  Commonwealth,  3  J.  J.  Marsh.  183 ;  Jackson,  ex  dem.  Potter,  v* 
Bailey,  2  John,  Rep.  17 ;  Powell  v.  Waters,  17  id.  176 ;  Lighlner  v.  Wike,  4  Serg. 
&  Rawle,  205 ;  and  Bowie  v.  O'Neale,  5  Har.  &  John.  226,  231 ;  and  indeed  ahnost 
every  case  which  occurs  on  this  branch  of  evidence.    See  also  post,  of  depositions. 

Where  the  testimony  is  offered  as  being  between  the  original  parties,  they  must  be 
identically  the  same  with  tliose  on  the  first  trial.    Though  they  be  the  same,  with  the 
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addition  of  one  defendant  on  the  second  trial,  the  testimony  is  inadmiasible.  (Board- 
man  v.  Reed's  lesses,  6  Pet  Rep.  3S8.)  The  same  thing  was  said  where  plaintiffii 
were  added  in  the  second  suit,  though  the  testimony  was  received  as  hearsay  in  re- 
spect to  pedigree.  (Boudereau  v.  Montgomery,  4  Wash.  G.  C.  Rep.  186,  7,  8.)  The. 
doctrine  of  tliese  cases  is  very  strict ;  for,  in  both,  the  testimony  offered  was  to  prove 
what  a  witness  swore  against  parties,  all  of  whom  were  before  the  court  on  the  former 
occasion,  with  every  chance  of  cross-examination.  The  objection  lay  on  the  single 
ground,  as  was  agreed,  that  tlie  parties  ofiering  the  testimony  were  the  only  persons 
who  had  multiplied.  The  point  of  inquiry,  in  both  the  former  and  present  suits,  was 
exactly  the  same ;  and  the  additional  parties,  who  alone  could  oppose  on  substantial 
grounds,  were  willing  to  waive  the  objection  to  their  wilnt  of  opportunity  for  cro88-ex« 
amioation  in  the  former  suits.  Q^i^ibet  potest  renuneiare  legipro  se  introdueto.  Had 
the  objection  emanated  from  a  new  party,  it  would  have  been  another  matter.  These 
learned  courts  have  tied  up  the  receipt  of  this  kind  of  testimony  to  a  greater  strictness 
than  appears  to  be  required,  even  in  respect  to  verdicts  or  judgments.  (Lawrence  v. 
Hunt,  10  Wend.  80.)  Where  the  addition  or  subtraction  of  parties  changes  the  point 
or  subject  matter  in  controversy,  as  is  oflen  the  case,  the  objection  comes  under  a  dis- 
tinct category.  An  ejectment  for  land  was  brought  by  G.'s  heirs  against  S.,  and  dep* 
ofiiiions  were  taken  by  S.,  when  the  suit  came  to  an  end  by  his  death.  His  children 
then  brought  a  new  action  for  the  same  and  other  landf  against  G.'s  heirs  and  the 
children  of  one  J.,  os  joint  defendants.  S.'s  depositions  were  rejected  as  evidence  in 
the  second  action,  1.  Because  neitlier  J.  nor  his  children  were  parties  to  the  first  suit ; 
3.  The  lands  in  controversy  were  not.  identical ;  and  3.  All  the  land  now  in  question 
was  never  claimed  by  G.  or  his  heirs,  but  only  a  part,  the  residue  being  claimed  by  J. 
and  his  children.     (Walker  v.  Walker,  16  Serg.  &  Rawle,  377.) 

It  is  not  necessary  that  the  now  parties  should  be  literally  or  nominally  the  same.  If 
the  former  cause  were  one  in  which  they  had  notice  and  might  come  in  and  cross-ex- 
amine, the  identity  is  complete.  In  assumpsit  by  Ritchie  &  Co.  against  Lyne  for 
goods,  money,  &c.  the  defendant  offered  depositions  taken  in  a  former  cause  between 
himself,  plaintiff,  and  one  Crawford,  the  factor  of  the  now  plointiffs,  involving  the  same 
question,  in  respect  to  the  same  subject,  as  the  present  suit.  The  first  cause  had  abat- 
ed by  Crawford's  death.  The  depositions  were  received ;  for  the  two  were  in  fact 
'Cros8*suifs  between  the  same  parties  in  interest.  The  factor  had  due  notice  of  taking 
the  depositions,  and  might  have  cross-examined ;  and  he  represented  his  principals. 
(Ritchie  v.  Lyne,  1  Call,  489.)  Again :  a  caveat  was  entered  against  the  proof  of  a 
will  in  the  register's  court,  by  O.,  a  legatee.  A  deposition  was  thereupon  taken  in  that 
court,  to  be  read  on  an  issue  ofdevisatnt  vel  non.  The  will  was  admitted  to  probate ; 
and  now  another  legatee  appealed.  On  hearing  the  appeal,  the  deposition  taken  on  the 
caveat  was  received  as  evidence  against  the  appellant,  and  held  well — that  all  the  leg- 
atees were  virtually  parties  to  the  proceeding  on  the  caveat,  and  would  have  been 
concluded  if  there  had  been  no  appeal.  By  appealing,  too,  the  appellant  liad  acknowl- 
edged himself  to  be  a  party.  (Oltinger  v.  Ottinger,  17  Serg.  &  Rawle,  142.)  The 
former  trial  was  in  Wilbur  $•  Doremus  against  Selden,  Richards  4r  Ogden.  The  now 
trial  was  in  WUhury  survivor  of  Doremus,  against  Selden^  impleaded  with  Riehardif 
survivors  of  Ogden.  Held  substantially  the  same  parties.  (Wilbur  v.  Selden,  6  Cow- 
en's  Rep.  163,  164.) 
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Thia  sort  of  testimonj  is  admissible  not  only  against  the  party  in  the  former  cause, 
Imt  against  those  who  are  privy  to  him,  in  estate,  in  blood,  or  in  law ;  and  especially 
where  they  claim  under  him  by  title  derived  since  the  former  examination.  (Said  or 
admitted  in  Jackson,  ex  dero.  Bates,  v.  Lawson,  and  Jackson,  ex  dem.  Barton,  v.  Cria- 
aey,  infra ;  see  also  post,  363,  of  the  text 

A.  devises  a  farm  to  his  wife,  to  hold  during  her  widowhood,  remainder  to  his  chil- 
dren. B.,  claiming  under  a  deed  of  the  land  from  A.,  brings  ejectment  against  the 
widow  and  another,  in  which  he  recovers,  on  proof  of  the  existence  and  contents  of  tba 
deed  from  A.,  which  was  k)8t  or  otherwise  could  not  be  produced.  B.  goes  into  pos- 
session under  this  recovery.  After  the  death  of  the  widow,  C,  claiming  as  the  gran- 
tee of  some  of  A.'8  devisees  in  remainder,  brings  ejectment  against  B. ;  and,  on  the  tri- 
al, B.  offers  evidence  of  what  had  been  sworn  to  on  the  trial  of  the  former  suit  by  a 
witness  since  deceased,  whose  testimony  went  to  establish  the  existence  of  the  deed 
from  A.  to  B.  Held,  that  the  evidence  was  admissible ;  the  widow  and  the  remain* 
dermen,  from  whom  C.  derived  his  title  and  who  all  claimed  under  the  will  of  A.,  be>* 
ix)g  privies  in  estate.  (Jackson,  ex  dem.  Bates,  v.  Lawson,  15  John.  Rep.  599 ;  and 
see  per  Washington,  J.  in  Boudereau  v.  Montgomery,  4  Wash.  C.  C.  Rep.  188,  S.  P.) 
But  this  was  denied  as  to  the  reversioner,  of  a  d^)osition  taken  in  a  suit  where  the 
tenant  for  life  was  a  party.  (Rowe  v.  Smith,  1  Call,  487.)  Depositions  taken  in  a 
suit  against  one  of  two  administrators,  may  be  read  in  a  subsequent  suit  against  both, 
ibr  they  are  privies  in  law ;  one  represents  both.  (Per  Washington,  J.  in  Boudezeaa 
V.  Montgomery,  4  Wash.  C.  C.  Rep.  186,  188.) 

But  where  two  persons  now  claimed  separate  parcels  of  land,  both  of  which  were 
once  owned  by  a  person  from  whom  the  two  separately  derived  title,  what  a  deceased 
witness  once  swore  in  a  separate  ejectment  against  one,  is  not^tlier^fore  evidence 
against  the  other ;  for  there  is  no  privity  of  estate  between  them  in  respect  to  such  ev- 
idence. (Jackson,  ex  dem.  Barton,  v.  Crissey,  3  Wend.  351.)  And  the  testimony  of 
a  deceased  witness,  given  on  the  trial  of  an  action  brought  by  one  person  claiming  a 
separate  interest,  in  order  to  contest  a  will,  is  not  receivable,  though  to  the  same  point, 
in  an  action  brought  by  another  against  a  difi'erent  defendant,  also  to  invalidate  the 
same  wiU.  (M'CuUy  v.  Barr,  1 7  Serg.  &  Rawle,  445,  451.)  See  Walker  v.  Walker, 
supra,  and  Pegram  v.  Isabel!,  2  Hen.  &  Munf.  193. 

The  defendant  in  ejectmant  having  some  years  before  obtained  a  verdict  for  the 
premises  in  question,  the  present  lessor  of  the  plaintiff,  though  neither  pai;;^  nor  privy 
to  the  former  action,  went  into  evidence  of  what  passed  at  the  former  trial,  to  show 
that  the  verdict  was  an  improper  one.  Afler  tins,  the  now  defendant  was  allowed  to 
show  what  deceased  witnesses  swore  on  that  trial,  with  s  view  to  estaUish  the  cor- 
rectness of  that  verdict  (Doe,  ex  dem.  Lk)yd,  v.  Passingham,  2  Carr.  &  Payne,  440*) 
But  quere.  It  does  not  follow  that,  because  one  party  has  given  irrelevant  testimony, 
the  other  may  reply  to  it,  as  we  saw  ante,  note  828,  p.  430.  At  p.  432,  we  edightly 
noticed  this  case  of  Doe  v.  Passingham,  with  a  view  to  the  question  of  relevancy. 
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NOTE  4Sd— p.  aso. 

The  point  in  issue  to  be  the  same.  Admitted,  (Jackson  ex  dem.  Bates,  v.  Lawson, 
15  John.  Rep.  539 ;)  recognized,  (Wilbur  v.  Selden,  6  Cowen's  Rep,  162,  164.)  See 
also  Walker  v.  Walker,  stated  ante,  note  438.  Almost  every  case  upon  this  branch 
of  evidence  agrees  that  the  point  of  the  two  issues  must  be  the  same. 

It  is  proper  to  observe  also  that,  so  far  as  identity  of  parties  and  point  or  subject 
matter  are  concerned,  the  evidence  derivable  from  former  verdicts,  judgments^  &c 
and  of  depositions  in  a  former  cause,  are  considered  as  resting  on  the  same  princifde 
with  the  former  testimony  of  a  deceased  witness.  And  the  cases  on  one  head  are,  as 
will  be  seen  by  the  reports,  oilen  adverted  to  by  jurists  as  reflecting  light  on  the  oth- 
ers.   See  those  titles  post,  and  see  especially  Bull.  N.  P.  342, 


NOTE  440— p.  230. 

The  supreme  court  of  New- York  have  recently  decided  that  the  defendant's  own 
witness  on  a  former  trial  having  died,  the  plaintiff,  on  a  second  trial  of  the  same  cause, 
could  not  use  his  former  testimony,  because  the  witness  was  interested  to  testify  in  his 
favor.  The  defendant  was  allowed  on  the  last  trial  to  object  the  incompetency  of  the 
witness,  the  same  as  if  be  had  been  now  primarily  introduced  by  the  plaintiff;  and  the 
reason  given  for  the  decision  is,  that  he  would  not,  on  such  primary  ofier  and  objec- 
tion, be  now  receivable.    (Crary  V.  Sprague,  12Wend.  41.) 

This  is  the  only  case,  we  believe,  which  treats  this  kind  of  testimony  as  primary  in 
any  point  of  view.  It  is  introduced  in  the  same  cause,  or  comes  in  from  another  be- 
tween the  same  i>arties  on  tlie  same  point,  as  secondary  evidence,  upon  the  ground 
that  the  witness  is  dead  or  (as  we  shall  see)  becomes 'insane^  or  has  been  kept  out  ot 
the  way  by  the  party  against  whom  bis  former  testimony  operated ;  or,  as  many  cases 
have  it,  simply  where  the  witness  is  absent  beyond  the  jurisdiction  of  the  court.  (Per 
Tilghman,  C.  J.,  4  Serg,  &  Rawie,  319.)  .  The  primary  testimony  being  competent 
at  the  time,  it  follows  in  all  other  cases  that,  upon  its  loss,  the  secondary  is  receivable, 
if  the  loss  be  not  attributable  to  the  wilfiil  fault  of  the  party  who  proposes  to  give  the 
evidence.  Several  cases  have  held,  that  if  the  party  do  not  object  at  the  time  of  the 
original^xaminatipn  of  the  witness,  by  which  this  kind  of  secondary  evidence  is  creat- 
ed, he  cannot. do  it  afterwards,  when  it  comes  to  be  offered.  Answers  in  a  chanceiy 
cause  to  leading  interrogatories,  were  read  in  a  suit  at  law  between  privies,  (tlie  wit- 
nesses being  dead,)  though  the  objection  was  raised  at  law.  The  court  say,  the  ob- 
jection to  the  interrogatories  not  having  been  made  in  the  former  cause,  shall  not  be 
received  now.  (WiiliamsV.  Williams,  4  Maul.  &  Selw.  497.)  In  another  case,  the 
plaintiff  examined  an  interested  witness  de  bene  esse,  whom  the  defendant  cross-exam- 
ined without  objection.  On  the  trial  (the  witness  being  absent)  the  court  refused  to 
hear  the  objection^  and  received  the  deposition.  (Ogle  v.  Peleskie,  Holt's  N.  P.  Gas. 
483.)  Yet,  had  the  witnesses  been  alive  and  primarily  offered,  the  objections  would 
liave  been  qpod  in  both  the  above  cases.  The  party  not  objecting  to,  and  a  fortiori 
introducing  llie  witness  hins^lf,  is  the  same  as  if  Ihc  objection  never  had  existence. 
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In  the  latter  case,  he  creates  the  recondary  evidence  by  his  own  hand,  in  despite  of  his 
adversary,  deprives  him  of  all  means  of  restoring  comi)etency  to  and  availing  himselfof 
the  evidence  in  a  primary  shape ;  and  then  objects  that  he  shall  not  use  tiie  remnant 
thus  left  to  him.    The  same  principle  would  apply,  had  the  party  sent  his  witless 
away,  on  finding  him  unfavorable. 

In  a  word,  the  decision  of  Crary  v.  Sprague  seems  to  be  a  departure  from  the  anal- 
ogy of  many  principles  and  adjudged  cases,  which  it  is  presumed,  however,  the  court 
do  not  mean  to  shake. 


NOTE  44l--p.  231. 


The  circumstance  usually  mentioned  in  the  cases  as  depriving  the  party  of  his  wit^ 
ness  in  person,  and  letting  in  the  testimony  which  he  gave  on  the  former  trial,  is  his 
death.  Up  to  1826,  the  New- York  cases  had  allowed  no  other  excuse ;  (Jackson,  ex 
dem.  Potter,  v.  Bailey,  2  John.  Rep.  17 ;  Seals  v.  Guernsey,  8  John.  Rep.  446 ;  Wlutc 
V.  Kibling,  11  John.  Rep.  128;  Jackson,  ex  dem.  Giilespy,  v.  Woolsey,  id.  446  ;)  in 
Powell  V.  Waters,  (17  John.  Rep.  176,  179,)  Spencer,  Ch.  J.  incidentally  mentions 
death  as  an  essential  prerequisite ;  and  finally,  in  Wilbur  v.  Selden,  (6  Cowen's  Rep. 
162,  A.  D.  1826,)  the  court,  on  solemn  argument,  and  upon  full  consideration  of  the 
authorities,  virtually  re-asserted  the  dictum  in  Powell  v.  Waters,  and  refused  the  ex- 
cuse of  absence  beyond  the  jurisdiction  of  the  court.  '  In  a  still  later  case,  (Crary  v. 
Sprague,  12  Wend.  41,  45,)  they  manifest  a  strong  inclination  to  adhere  to  their  for- 
mer strictness,  although  they  admit "  it  is  obvious  there  can  scarcely  be  a  shade  of  di^ 
ference  between  death  and  absence,  either  in  principle  or  hardship.''  The  same  pre- 
requisite is  essential  in  Indiana.    (Hobson  v.  Doe,  ex  dem  Harper,  2  Blackf  Rep.  S08.) 

As  far  as  the  courts  in  Massachusetts  have  spoken  to  the  question,  they  have  mani- 
fested an  inclination  to  the  same  strictness,  (per  Parker,  Ch.  J.  in  Le  Baron  v.  Crom- 
bie,  14  Mass.  Rep.  234,  236,)  though  it  will  be  seen  by  the  text  of  our  author  that  the 
learned  Ch.  J.  errs  in  that  case  in  supposing  that  the  English  courts  do  not  admit  the  kiss 
of  the  witness  from  any  other  cause  as  an  excuse,  (id.  236.)  He  is  more  accurate  in  say- 
ing (id.)  that  a  supervening  interest  in  the  witness  will  not,  in  England,  be  received  as 
an  excuse,  (Chess  v.  Chess,  17  Serg.  &  Rawle,  409,  S.  P.)  though  even  this  is  repudiated 
by  the  court  of  chancery  there,  (see  post,  364  of  the  text;)  and  in  the  Ch.  J.'s  own 
state  and  his  own  court  it  was  repudiated  in  a  former  case.  (Gold  v»  Eddy,  1 
Mass.  Rep.  1,  4.)  The  point  directly  decided  in  Le  Baron  v.  Crombie  was,  that  in- 
competency arising  from  conviction  of  an  infamous  crime  should  not  avail.  The  courts 
also  in  Virginia  seem  inclined  to  deny  the  excuse  of  absence  beyond  the  jurisdiction  of 
the  country.    (Finn  v.  The  Common weath,  5  Rand.  701,  708.) 

Other  courts  allow  a  much  greater  latitude  of  excuse,  letting  in  not  only  the  death 
of  the  witness,  in  which  all  the  cases  agree,  but  any  other  ground  by  which  the  party 
is  permanently  deprived  of  the  primary  testimony  of  tlie  former  witness.  We  have 
seen  by  the  text,  that  if  the  witness  have  been  regularly  subpoenaed,  and  there  is  sligbt 
reason  for  believing  that  he  is  kept  away  by  the  adverse  party,  this  is  one  excuse. 
(Rex  V.  Barber,  1  Root,  76,  and  per  Cheves,  J.  in  Drayton  t.  WelJs,  |  Nott  &  M'- 
Cord,  411,  S.  P.)    An  eminent  jurist,  in  England,  thinks  that  residing  beyond  the  jo- 
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nsdictiofn  of  the  court,  is  another.  (2  Ev.  Poth.  S2S9 ;  said  also  id  Drayton  t.  Wells, 
1  Nolt  &  M'Cord,  409,  411,)  and  this  was  directly  adjudged  in  Pennsylvania,*  where 
the  witness  had  gone  several  years  before  to  the  state  of  Ohio.  (Carpenter  v.  Groff, 
6  Serg.  &  Rawle,  162,  165.  Magill  v.  Kauffman,  4  id.  317, 819, 320,  cited  6  id.  165.) 
Magill  V.  Kauffman  was  the  ordinary  case  of  a  witness  examined  viva  voce,  and  Car- 
penter V.  Groff,  of  a  deposition  taken  in  another  cause.  The  learned  court,  however, 
place  each  on  the  same  footing  ^as  secondary  evidence,  and  receivable  upon  the  same 
foundation  as  secondary  evidence  in  any  other  case.  Insanity  is  another  excuse.  A 
person  insane  is  to  be  considered  in  the  same  state,  for  this  purpose,  as  if  he  were 
dead.  (Per  Lord  Kenyon,  Ch.  J.  in  Rex  v.  Eriswell,  3  T.  R.  707, 721.  Per  Cheves, 
J.  in  Drayton  r.  Wells,  1  Nott  &  M'Cord,  409,  411.)  If  the  witness  has  become  in- 
terested by  being  a  party  to  the  present  suit,  such  disability  to  testify  has  the  same  ef- 
fect as  if  he  were  dead,  and  his  deposition  on  the  former  trial  may  be  used  ;  (Gold  v. 
Eddy,  1  Mass.  Rep.  1,4;)  though  the  mere  circumstance  of  his  becoming  interested 
ibr  the  party,  as  by  giving  a  bond  of  surety  in  the  cause,  but  still  being  within  reach 
of  process,  would  not  have  that  effect.  (Chess  v.  Chess,  1 7  Serg.  &  Rawle,  409, 41 2.)  The 
court  consider  this  as  the  settled  doctrine  in  England,  as  to  the  courts  of  law ;  and  it  is 
CO.  (Post,  364  of  the  text.)  A  strong  additional  reason  is,  that  the  witness,  if  produced, 
might,  if  objected  to,  be  rendered  competent  by  an  indemnity,  (ante,  note  270,  p.  271,) 
and  ordinarily  in  a  variety  of  other  ways.  Beside,  it  was  the  party's  own  fault  in  this 
case,  and  all  the  authorities  agree  that  one  cannot  wilfully  and  purposely  create  the 
ground  for  secondary  evidence.  (Irwin  v.  Reed,  4  Yeates,  512,  S.  P.)  Yet,  in  an- 
other case,  the  supreme  court  of  Pennsylvania  had  allowed  the  hand-writing  of  a  wit- 
ness to  be  proved,  because  he  had  become  interested,  af\er  his  attestation.  (Hamilton 
V.  Marsden,  6  Binn.  45.)  The  strict  principle  of  analogy  would  seem  to  warrant  the 
secondary  evidence  proposed  in  Chess  v.  Chess,  though  the  court  thought  otherwise. 
(17Serg.&  Rawle,  413.) 

The  courts  of  Louisiana  have  been  quite  latitudinary  in  the  ground  of  excuse.  In 
allowing  the  temporary  sickness  of  a  witness,  they  have  not  gone  beyond  tlie  reason  of 
receiving  a  deposition  de  bene  esse  ;  and  are  easily  vindicable  upon  principle.  The 
witness  liad  been  examined  in  open  court,  and  notes  of  his  testimon/  carefully  taken. 
As  the  court  remark,  "  to  have  examined  him  again,  laboring  under  disease,  would 
have  afforded  no  better  evidence,  perhaps  not  so  clear,  as  that  which  had  been  obtain- 
ed from  him  on  the  former  trial."  (Miller  v.  Russell,  7  Mart.  Rep.  N.  S.  266,  268, 
citing  2  Stark.  Ev.  261.)  But  when  they  come  to  receive  the  former  viva  voce 
testimony  of  a  deputy  sheriff  who  had  been  subp(Bnae(\  'jecause  absent  on  ofHcial  duty, 
we  search  in  vain  for  any  principle  or  analogy  in  the  learned  writer  whom  they  cite, 
(2  Stark.  Ev.  262,)  to  justify  such  extreme  liberalil/-  (Noble  v.  Martin,  7  Mart.  Rep. 
N.  S.  2S2.)  Such  testimony  has  been  often  repudiated,  where  the  absent  witness  was 
alive  and  w^ell,  and  within  reach  of  process,  or  rather  where  the  contrary  did  not  ap- 
pear; (Baylor  v.  Smithers,  1  Monroe,  6, 7 ;  Mendura  v.  The  Common  wealth,  6  Rand. 
704 ;  Richardson  v.  Stewart's  les.<iee,  2  Serg.  fe  Rawle,  84  ;  Powell  v.  Watei"8,  17 
John.  Rep.  176,  179 ;  Arderry  v.  Commonwealth,  3  J.  J.  Marsh.  193, 185 ;)  and  es- 
pecially if  the  witness  be  present,  and  capable  of  being  sworn,  (State  t.  M'Leod,  1 
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Hawks,  344,}  even  tliough  he  may  now  have  forgotten  the  facts  which  he  formerly 
•wore  to.    (Drayton  v.  Wells,  1  Nott  &  M'Cord,  409.) 

In  reviewing  the  above  authorities,  it  is  obvious  that  those  which  have  come  near- 
est to  tlie  liberal  principle  on  which  secondary  evidence  is  generally  received,  are  less 
anomalous,  and  therefore  more  scientific  than  the  narrower  decisions.  We  were 
struck,  on  reading  the  two  cases  ofMagill  v.  Kauffman,  and  Wilbur  v.  Selden,  (supra,) 
with  the  different  influence  which  the  same  analogy  exerts  upon  the  minds  of  two 
learned  men.  In  both  they  were  called  to  look  at  the  settled  docirine  that  a  subscrib- 
ing witness  being  permanently  absent  from  the  state,  lets  in  the  proof  of  his  hand-wri- 
ting; and  thence  to  infer  that  similar  absence  should  furnish  similar  ground  for  the  sec- 
ondary evidence  in  question.  Tillman,  Ch.  J.  yiekls  at  once  to  the  force  of  such  ao 
anakigy,  one  which  the  N.  Y.  court  admit  in  1834,  (13  Wend.  45,)  is  scarcely  a  shade 
different  from  the  case  of  death.  Savage,  Ch.  J.,  though  he  concedes  the  same  anak>- 
gy  as  to  the  ground  of  excuse,  denies  it  in  regard  to  the  degree  or  strength  of  the  sec- 
ondary testimony  which  follows.  He  considers  an  unsworn  attestation  proved  by  opin- 
ion of  hand-writing,  and  which  might  have  been  sunreptitiously  affixed  by  the  witness 
after  the  instrument  was  executed,  as  safer  than  proof  of  testimony  given  in  puUiCy 
the  only  error  in  respect  to  which  would  be  a  possible  misrecollection ;  and  this  too 
much  more  easy  of  correction  than  details  of  conversation  and  hearsay,  which  are  every 
day  received  without  hesitation.  Is  it  too  much  to  suppose  that  a  simulated  attesta- 
tion might  be,  and  is  much  oftener  palmed  off  upon  a  jury,  than  a  deceptive  history  of 
what  a  witness  liad  sworn  before  a  crowded  court  room  ?  W"e  admit  that  tliis  jealousy 
of  Ch.  J.  Savage  is  not  singular.  It  began  with  Livingston,  J.  in  Jackson,  ex  dem. 
Potter,  v.  Bailey,  (9  John.  Rep.  SI.)  With  him  neither  memory  nor  notes  can  give 
the  former  te^imony  as  it  should  be ;  nothing  short  of  a  written  deposition.  It  comes 
out  again  in  Powell  v.  Waters,  where  death  alone  is  to  warrant  such  testimony  ;  (and 
see  Per  Cheves,  J.,  1  Nott  &  M'Cord,  411.)  Then,  after  taking  its  turn  in  Wilbur  and 
Selden,  we  are  finally  told  by  Nelson,  J.  (12  Wend.  45,  ct ling  Livingston,  J.)  that  this 
testimony  is  to  be  confined  to  an  impracticable  strictness,  from  its  great  danger  of 
abuse.  All  anak>gy  and  princlpic  are  to  be  cut  down,  through  fear  that  a  sworn  rela- 
tion in  presence  tof  the  parties,  their  counsel  and  the  court  who  take  notes,  tlie  jury 
and  an  assembled  multitude  who  hear,  should  be  perverted  beyond  the  possibility  of 
correction.  We  have  only  to  say,  that  if  this  be  so,  the  faculties  of  hearing,  attention 
and  recollection,  in  respect  to  all  other  conversation,  should  be  stricken  out  from  among 
the  instruments  of  judicial  investigation. 


NOTE  442— p.  231. 


As  to  the  person  by  whom  the  former  vwa  voce  testimony  may  be  proved,  the  Amer- 
ican cases  agree  with  the  English,  that  this  may  be  done  by  any  one  who  heard  the 
testimony,  the  judge,  counsel,  jury  or  a  by-stander,  provided  he  will,  on  his  oath,  un- 
dertake to  repeat  it  in  such  detail  as  the  practice  of  the  courts  may  require.  (Miles  v. 
O'Hara,  4  Binn.  108.  Ptgram  v.  Isabell,  2  Hen.  &  Munf.  193.  United  States  v. 
Wood,  3  Wash.  C.  C.  Rep.  440.  Lighlner  v.  Wike,  4  Scrg.  &  Rawle,  203.  Foster 
v.  Shaw,  T  Serg.  &  Rawlc,  156.     Caton  v.  Leiiox,  5  Rand.  36.    Cornell  v.  Green, 
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10  Serg.  &  Rawie,  16.  Wolf  v.  Wyeth,  1 1  Serg.  &  Rawle,  149.  Ottinger  v.  Ottin- 
ger,  17  Serg.  &  Rawle,  143.  Chess  v.  Chess,  17  Serg.  &  Rawle,  409.)  And  see 
three  cases  infra,  cited  from  8  John.  Rep.  446,  3  id.  17,  and  11  id.  138. 

The  copy  of  a  judge's  notes,  or  the  notes  themselves,  are  not,  per  se,  evidence.  To 
make  them  of  any  use,  he  must  resort  to  them  merely  aa  a  memorandum  to  retresh 
his  memory,  the  same  as  any  other  witness.  Held,  in  a  case  where  Judge  Yeates' 
notes  were  oflfered ;  (Miles  v.  O'Hara,  4  Binn.  108 ;)  and  per  Tilghman,  C.  J. :  "  It  is 
DO  part  of  his  official  duty  to  take  notes  of  the  evidence.  It  is  not  usual  to  take  down 
every  thing  that  a  witness  says.  In  general  the  judge  takes  what  he  thinks  to  be  ma- 
terial ;  he  condences  it,  and  puts  it  in  his  own  language.  In  doing  this  he  may  hap- 
pen to  omit  things  tliat  are  very  material.  If  Judge  Yeates  had  appeared  as  a  witness, 
with  his  notes  in  his  hands,  he  could  have  derived  no  privilege  from  his  official  station ; 
but,  if  required,  must  have  sworn  that  he  took  those  notes  at  tlie  trial;  and  that  they 
contained,  to  the  best  of  his  knowledge  and  belief,  the  true  substance  of  what  was 
8Wom,"  &c.  (id.  1 10.)  And  per  Yeates,  J.,  "  If  a  by-stander  on  the  trial,  who  heard 
the  testimony  given  ten  years  before,  would  undertake  to  slate  upon  oath  the  testimo- 
ny that  the  witness  had  given,  he  clearly  might  be  received  for  this  purpose;  but  it 
must  have  been  under  the  sanction  of  an  oath  or  affirmation.  His  certificate  could  not 
be  received ;  and  the  certificate  of  a  judge  or  juror  stands  on  no  different  foundation. 
Therfe  are  grades  of  credibility,  but  none  of  competency.  The  notes  of  a  judge  are 
no  part  of  tFie  record ;  but  are  his  mere  private  memoranda,  to  assist  his  recollection. 
It  is  sufficient  for  the  judge's  purpose,  if  he  commits  to  paper  every  material  &ct  stated 
by  the  witness  which  can  throw  light  on  the  cause."    (id.  Ill,  113.) 

And  though  the'judge  may  have  died,  his  notes  are  not  therefore  evidence  for  any 
purpose,  whether  in  chief^  or  to  support  or  discredit  a  witness.  But  per  Duncan,  J., 
"  I  do  not  give  any  opinion  how  far  a  case  of  necessity  might  justify,  in  a  civil  action, 
the  admission  of  a  deceased  judge's  notes ;  as  a  k>ng  acquiescence  in  a  former  verdict, 
the  death  of  the  jury,  a  sedulous  inquiry  without  effect,  to  procure  living  testimony.'* 
(Foster  v.  Shaw,  7  Serg.  &  Rawle,  156.  162,  8.)  Nor  can  the  judge's  statement  of 
the  facts,  on  granting  a  new  trial,  be  read  to  show  the  testimony  of  the  witness  on  the 
first    (Drayton  v.  Welb,  1  Nott  &  M'Cord,  409.) 

How  far  the  memory  must  be  connected  with  the  notes,  see  ante,  note  431,  p.  550, 
et  seq.  and  infra,  several  Pennsylvania  cases,  and  post,  389,  390,  of  the  text  and  the 
Dotes  to  those  pages. 

Though  the  deceased  witness  refreshed  his  memory  from  a  day-book,  as  to  time, 
that  book  need  not  be  produced  on  the  second  trial.  You  want  the  witness'  former 
testimony;  not  the  ground  of  it,  nor  tlie  manner  in  which  his  memory  may  have  been 
refreshed  or  aided.    (Cox  v.  Norton,  1  Pennsylvania  Rep.  413,  414,  41 5.) 

It  would,  at  this  day,  be  disrespectful  towards  very  able  judges,  to  repeat  the  sar- 
castic commentary  of  our  author  upon  what  some  have  considered  Lord  Kenyon's 
impracticable  requsition  of  the  witness'  very  words.  Any  judge  who  ever  held  a  cir- 
euit,  nay,  the  humblest  smatterer  in  mental  philosophy,  must  agree  with  Mr.  Philb'pps 
that,  if  taken  strictly,  it  amounts  to  a  total  interdict  of  what,  in  the  present  frame  of  our 
judicial  sjrstem,  is  by  no  means  an  unimportant  or  unusual  branch  of  secondary 
evidence. 
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In  some  of  our  courts,  however,  the  inderdict  has  gone  forth.  At  the  N.  T.  city 
drcuit,  Mr.  Sedgwick,  counsel  in  the  former  cause,  was  sworn  1o  prove  the  mva  voce 
testjn^ony  of  one  Sctrtt,  who  was  sworn  in  that  cause,  but  was  now  absent  in  the  stale 
of  Pennsylvania.  Mr.  S.  could  not  stale  with  precision  what  Scott  swore  to,  aod 
could  not  recollect  the  phraseology  of  the  witness.  His  testimony  was  llierclbre  ob- 
jected to ;  but  the  judge  allowed  him  to  state  his  recollection  of  the  substance  of  wliat 
Scott  swore  to;  and  he  produced  his  notes  of  Scott's  testimoDy,  but  did  not  pretend 
that  they  contained  Scott's  exact  wt)rds  or  phraseology.  The  supreme  court  held,  in 
the  first  place,  that  Scott's  being  alive  was  a  decisive  objection  to  the  evidence.  They 
then  observe,  "  There  is  yet  another  difficulty.  .Vr.  Sedgicick  could  net  state  the 
ioord«,  hut  only  the  nibstoTire  of  his  testimony."  The  chief  justice  then  cites  the  rule 
of  Lord  Kenyon  with  approbation,  that  the  uords^  and  not  the  effect,  is  to  be  given ; 
and  then  relies  on  Ch.  J.  Tilghman,  in  L'glitner  v.  Wike,  as  sliowing  satisfactorily  the 
reason  of  the  rule,  and  the  objection  to  receiving  the  notes  of  counsel ;  and  he  finally 
concludes  that  the  testimony  of  Mr.  Sedi^wick  was  inadmissible,  because  he  could  not 
give  the  words.  (Wilbur  v.  Selden,  6  Cowen's  Rep.  162,  165.)  This  was  in  1826. 
In  1834,  we  are  told  by  the  same  court  that  eminent  judges  have  cast  a  doubt  over 
the  soundness  of  the  rule  which  receives  such  testimony  at  all.  Lord  Kenyon  is  men- 
tioned, with  apparent  approbation,  too,  as  confining  the  operation  of  the  rule  to  an 
almost  impracticable  strictness,  (12  Wend.  45,)  indeed,  it  should  Iiave  been  said  en- 
tirely impracticable,  if  he  is  to  be  understood  according  to  the  commentary  of  Wilbur 
V.  Selden.  The  rule  does,  in  truth,  seem  to  be  pretty  much  gone  in  New-York.  (See 
further  to  that  point,  ante,  note  441.)  Hardly  any  one  can  present  a  more  perfect  his- 
tory of  viva  voce  testimony  than  was  offtred  by  Mr.  Sedijwiclft  Such  testimony 
had  formerly  been  siven  by*Mr.  Fisk,  cnunsel,  from  his  notes,  in  Jackson,  ex  dem- 
Gillespy,  v.  Woolsey,  (8  John.  R^p.  443 ;)  by  a  c:>mmissioner,  of  what  a  witness  swore 
before  the  board  for  settling  the  Onondaga  titles ;  (Jackson,  ex  dcm.  Potter,  v.  Bailey, 
a  John.  Rep.  17 ;)  and  by  a  by-sta*der,  in  While  v.  Kibbling,  (II  John.  Rep.  128.) 
These  passed,  however,  without  objection  as  to  de:ails.  When  Lord  Kenyon's  rule 
in  its  stricter  sense  comes  into  action,  the  most  experienced  stenographer  cannot  sat- 
isfy it.  On  a  second  trial  of  the  prisoner,  for  robbing  the  mail,  Mr.  Bache,  who  was 
engaged  in  rep(»rting,  and  who  published  tlie  former  trial,  was  called  to  prove  what 
Hare,  now  dead,  swore  on  that  trial.  The  court  said  the  evidence  was  admissible, 
provided  the  Vi^itness  coulJ  repeat  thetestimony  which  Hare  gave,  and  not  merely  what 
he  conceived  to  be  the  suhsiance  and  effect  of  it;  of  which  the  jury  alone  were  to  judge. 
He  may  refresh  his  memory  from  notes  which  he  took  of.  the  evidence  at  the  trial,  or 
from  a  newspaper  printed  by  himself  containing  the  evidence  of  Hare,  as  taken  down 
by  the  witness.  But  he  must  be  sure  of  the  accuracy  of  the  statement,  from  his  own 
recollection ;  and  not  merely  from  a  confidence  in  the  accuracy  of  the  statement  to 
which  he  refers.  The  witness  acknowledged  he  could  not  say  that  he  recollected 
the  words  of  Hare ;  though  he  felt  the  most  entire  confidcL.  that  he  had  taken  them 
down  as  the  witness  uttered  them ;  and  that  they  were  truly^copied  into  the  paper 
published  under  his  own  inspection.  The  court  refused  to  suffer  him  to  be  examined. 
(U.  States  V.  Wood,  3  Wash.  C.  C.  R*en.  440.) 

Lord  Kenyon's  rule  has  been  understood  very  differently  by  his  most  learned  com- 
znentators.    Mr.  Starkie,  understanding  the  very  words  to  be  required,  adds,  *'  But 
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quere,  whether  so  great  exactness  is  necessary  \  even  an  indictment  for  perjury  sets 
out  the  substance  only."  (2  Stark.  Ev.  280,  note  (n).)  Our  author,  it  will  be  seen, 
thinks  the  words  of  the  rule  susceptible  of  such  a  construction  as  shall  let  in  the  sub- 
stance, and  requiring  certain  of  the  exact  words  only,  as  in  stating  a  conversation, 
where  they  are  requisite  to  a  safe  understanding  of  its  substance.  In  Pegram  v.  Isa- 
bel], (2  Hen.  8&  Munf.  193,)  the  substance  ot'a  deceased  witness'  testimony  was  prov- 
ed, and  received  without  objection ;  and  in  a  subsequent  Virginia  case,  this  is  siiown 
not  to  be  a  departure  from  Lord  Kenyon*.'  meaning.  The  last  case  was  as  Ibllows: 
A  new  trial  being  granted,  and  one  of  the  witnesses  on  the  first  trial  (Gibson)  hav- 
ing since  died,  the  plaintifis  offered  on  the  now  trial  to  show,  by  one  of  the  jurors  on  the 
first  trial,  what  Gibson  swore.  It  was  objected  that  the  juror  must  give  the  very 
words  of  Gibson ;  not  the  substance  of  what  he  twore  to.  The  objection  was  over- 
ruled; and  the  court  allowed  him  to  state  the  su'istance,  which  he  did.  On  ap(x?a1, 
the  leading  opinion  on  this  point  was  concurred  in  by  all  the  judges  present,  (3  out 
of  5.)  That  was  delivered  by  Judge  Carr,  who  reviews  the  cases.  He  did  not  think 
the  dictum  of  Lord  Kenyon  meant  that  the  very  words  must  be  given.  This  was  a 
restriction  whicli,  in  ninety-nine  cases  out  of  a  hundieJ,  would  prevent  the  application 
of  the  rule  he  had  just  recognized,  that  the  testimony  of  the  former  witness  might  be 
given.  He  said,  a  man  who  has  listened  attentively  to  a  witness,  especially  a  jury- 
roan,  (as  here,)  may,  if  called  upon  within  12  months,  (as  in  our  case,)  give  suhstan- 
tiaUy  a  correct  detail  of  what  the  deceased  witness  stated.  But  if  you  call  upon  him 
to  repeat  the  words,  and  to  swear  that  they  are  the  very  words^  no  man  who  had  the 
least  respect  for  his  reputation  would  ver.  ii  to  do  it,  unless  he  had  written  down  the 
words  at  the  moment  of  their  delivery.  In  Pike  v.  Cranch,  1  Lord  Raym.  730,  it  is 
said  tlie  matter  depose^'  at  the  former  trial  may  be  proved.  It  is  not  conflned  to  the 
words.  In  Duckworth's  case.  Sir  T.  Raym.  170,  end  Coker  v.  Farrwell,  2  P.  Wms. 
663,  the  rule  was  admitted  without  qualification.  In  Maj'or  of  Doncaster  v.  Day,  ;S 
Taunt.  261,  Mansfield,  Ch.  J.  said,  what  the  foi-mer  witness  swore  may  "  be  given  in 
evidence,  citlier  from  the  judge's  notes,  or  fiom  notes  that  have  been  taken  by  any 
other  person,  who  will  swear  to  their  accuracy ;  or  the  former  evidence  may  be  prov- 
ed by  any  other  person  who  will  swear,  from  his  memory,  to  its  iiaving  Ix^en  given." 
This  case  seemed  to  him  (Judge  Carr)  to  lay  down  the  rule  as  broadly  as  any  of  the 
former.  "  A  judge's  notes  will  furnish  proof  of  the  evidence.  These  notes,  we  know, 
n^ver  pretend  to  contain  the  very  words  of  the  witness.  The  judge  notes  the  sub- 
stance only  of  the  facts  which  he  deems  material.  The  same  doctrii.e  is  also  distinct- 
ly laid  down  as  settled,  in  White  v.  Kibbling,  11  John.  Rep.  141,  and  Miles  v.  O'Ha- 
ra,  4  Bin.  111.  I  think,  on  the  whole,  that  it  is  the  doctrine  both  of  reason  and  author- 
ity, that  where  a  witness  who  has  been  examined  in  a  cause  dies,  his  evidence  may  be 
proved  in  any  subsequent  trial  of  the  cause,  if  the  person  proving  it  will  swear  that  he 
gives  the  matter  substantiaUy,^^  (Caton  v.  Lenox,  &c.  5  Rand.  36  to  39.)  TJie  courts 
in  Maryland  and  North  Carolina  also  take  a  distinction  between  the  substance  and  ihe 
ciiect  of  the  former  testimony ;  the  substance  may  l>e  given,  not  the  effect;  tlie  exact 
words  are  not  necessary,  (Bowie  v.  O'Neale,  5  Har.  &.  John.  2-26.  Bellenf  r  v. 
Barnes,  3  Dev.  460.)  The  now  witness,  say  the  court,  in  tliC  first  case,  must  not 
give  Jus  awn  inference  from  the  former  testimony ;  as  the  jury  alone  are  competent  to 
draw  c(mclusions  of  fact  from  testimony.    The  distinction  seems  to  reconcile  Lord 
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Kenyon*s  rul«  with  the  commoD  and  practicable  course  in  proving  all  other  mattera  of 
hearsay.  It  deserves  iUustration.  A  witness  says  that  A.,  on  the  former  trial,  proved 
the  defendant's  hand-writing.  That  would  be  speaking  to  the  effect  of  A.'s  testimony. 
That  A.  said  he  had  often  seen  the  defendant  write,  by  which  he  had  become  acquaint- 
ed with  his  hand-wriiing,  and  he  verily  belived  that  the  name  subscribed  to  the  note 
produced  was  the  defendant's  hand,  would  be  tlie  substance.  This  would  give  the 
words  themselves  with  a  degree  of  exactness,  which  might,  therefore,  in  one  sense,  be 
called  the  very  words.  Put  the  witness  to  repeat  aN  the  very  words  of  A.  with  the 
strictest  degree  of  verbal  exactness,  and  he  would  blunder  even  in  such  a  short  history. 
The  medium  exactness  Is  about  the  same  as  required  in  proving  oral  slander,  perju- 
ry, oral  contracts,  admissions,  declarations,  &rC.  Even  in  New-Tork  it  is  expressly 
holden,  that  in  swearing  to  an  ordinary  conversation,  the  witness  may  give  his  tmpret^ 
sums  as  to  the  substance.  (Ante,  note  164,  pp.  15S,  4.  Snell  v.  Moses,  1  John.  Rep. 
99,  103.) 

In  Pennsylvania,  the  narrow  construction  of  Lord  Kenyon's  rule,  if  it  ever  prevail- 
ed, maintained  but  a  short  ascendency.  The  judges  of  that  state,  like  those  of  New- 
York  and  Mr.  Justice  Washington,  admit  that  the  law  of  England  requires  the  very 
words  in  the  strictest  sense ;  and  did  not  undertake,  like  our  author  and  the  Virginia 
courts,  to  give  it  a  practical  application.  They  seem  wisely  to  have  seen  ^at,  under 
a  system  where  new  trials  in  land  causes  are  a  matter  of  course,  and  where  also  the 
right  to  bring  error,  or  appeal,  the  liberality  of  courts  in  granting  new  trials,  and  the 
facility  with  which  juries  are  discharged  for  obstinate  disagreement,  result  in  such  ve- 
ry frequent  re-investigation  of  causes  as  we  witness  in  the  American  courts,  and  con- 
sequently where  immense  tracts  of  evidence  must  lie  in  the  vwa  voce  testimony  of  de- 
ceased or  absent  witnesses  on  former  trials  of  the  same  causes,  truth  wiU  be  contin« 
ually  obscured,  if  we  allow  the  suppression  of  such  testimony.  The  result  has  been 
an  avowed  departure  from  what  they  conceived  to  be  the  English  rule,  in  a  series  oi 
cases,  not  only  establishing  a  practical  mode  of  communicating  such  testimony,  but 
which  have  enlarged  tlie  means  for  the  preservation  of  other  evidence,  by  a  judiciou* 
combination  of  memoranda  and  memory. 

We  have  already  seen  in  Miles  v.  O'Hara,  (supra,)  that  notes  of  the  former  testi- 
mony are  not  per  se  evidence,  by  whomsoever  made.  The  following  cases  will  show 
how  far  they  must  be  connected  with  the  memory.  To  prove  testimony  of  a  witness, 
counsel  on  the  former  trial  was  called,  but  did  not  remember  the  testimony,  even  aA^ 
he  had  read  his  notes.  His  notes  were  offered.  These  were  held  mere  private  mem- 
oranda from  which  he  might  refresh  his  memory,  from  which,  when  refreshed,  he 
must  swear,  and  not  from  his  notes.  Tilghman,  C.  J.  said,  <*  In  general,  the  taker  of 
notes  condenses  the  words  of  the  witness  into  what  he  conceives  to  be  the  substance. 
But  the  partiality  of  counsel  inclines  them  to  view  eveiy  thing  in  a  light  favorable  to  their 
cause.  During  the  trial,  their  ideas  pass  through  a  medium  that  diverts  them  from  the 
right  line."  (Lightner  v.  Wike,  4  Serg.  &  Rawle,  203, 305, 306.)  In  anotlier  case,  Mr. 
Douglass,  of  counsel,  stated  in  writing  what  he  could  testify  of  the  deceased  witness' 
evidence,  on  a  former  trial  between  the  same  parties ;  and  said  ^  this  was  all  he  could 
recollect  of  what  the  witness  said  on  his  examination  in  chief."  Held  inadmissible. 
Tilghman,  C.  J.  said,  *' Evidence  of  what  the  former  witness  swore  coukl  not  be  ad- 
mitted, unless  you  have  the  whole  of  it.    To  give  what  he  swore  on  his  examinaticm 
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M  chief,  pnd  omit  his  erom-exammationi  would  be  to  deprive  the  oppotite  party  of  the 
benefit  of  his  cross-examination.  He  recognized  the  rule  in  Cornell  v.  Green,  (by  the 
'  title  of  Armstrong,  &c.  ▼.  Green,)  that  the  witness  may  be  admitted,  if  he  can  under- 
take to  give  the  wbsUmee  of  what  the  deceased  witness  swore :  but  said  he  must  give 
the  whole  of  it ;  not  the  whole  of  a  long  examination,  in  which  the  deceased  person 
may  have  spoken  to  a  variety  of  tacts ;  but  he  must  be  able  to  give  the  whole  of  what 
was  said  on  the  particular  subject  he  was  called  to  prove."  (Wolf  v.  Wyeth,  11 
Serg.  &  Rawle,  149,  150, 151.)  In  another  case,  M.  was  called  to  prove  what  a  de- 
ceased witness  swore.  He  said  he  could  not  say  tlie  exact  words,  but  could  give  the 
amount  and  substance;  remembered  that  there  was  a  cross-examination,  but  not 
what  questions  were  put ;  but  if  reminded  by  questions  now,  he  tliought  he  could  re- 
collect some  of  them.  Held  inadmissible.  The  court  say  they  do  not  require  the  ve- 
ry words,  as  is  done  in  England,  but  allow  the  substance  to  be  given ;  but  in  iliis, 
there  must  be  no  equivocation  or  ambiguity.  (Watson  v.  Gilday,  1 1  Serg.  &  Rawle, 
337,  338,  342.) 

The  following  cases  illustrate  still  farther  the  degree  of  connection  required  between 
notes  and  memory,  while  they  settle  that  the  substance  of  the  former  testimony  need 
only  be  given ;  and,  indeed,  in  some  cases,  where  that  is  not  recollected,  that  the  ef- 
fect alone  will  be  received.  Fisher,  of  counsel  for  the  plaintiff,  was  offered  to  prove 
what  a  deceased  witness  swore  on  the  former  trial.  He  said,  from  having  been 
consulted  before  tlie  suit  was  instituted,  and  directing  what  was  to  be  done,  and  from 
what  the  deceased  witness  swore  was  done,  from  having  frequently  recurred  to  his 
notes,  and  from  conversation  witli  him  before  the  trial,  he  had  a  perfect  recollection  of 
what  he  swore.  He  was  in  the  habit  of  taking  down  the  very  words  of  a  witness,  not 
the  substance ;  and  belived  his  notes  contained  every  word.  Without  his  notes,  he 
would  not  undertake  to  state  every  word ;  but  could  state  the  material  part  without 
recurring  to  his  notes.  He  was  permitted  to  testify.  On  error,  upon  this  point,  the 
court  said,  by  Gibson,  J.,  they  could  not  see  any  reason  for  the  rule  stated  in  Phillipps ; 
that  the  witness  must  undertake  to  repeat  his  very  words.  The  rule,  applied  in  that 
degree  of  strictness,  would  be  useless  in  practice ;  for  there  is  no  man,  be  his  powers 
of  recollection  what  they  may,  who  could,  in  one  case  picked  out  of  10,000,  be  qualifi- 
ed to  give  such  evidence ;  and  if  he  should  undertake  positively  to  swear  to  the  very 
words,  the  jury  ought,  on  that  account  ak>ne,  to  disbelieve  him.  The  reason  assign- 
ed, that  the  jury,  and  not  the  witness,  is  to  judge  of  tlie  effect,  is  more  plausible  than 
sound.  The  truth  is,  that  evidence  of  what  a  deceased  witness  said,  being  inferior  in 
its  nature  to  a  personal  examination,  is  admissible,  on  the  ground  that  better  ev- 
idence does  not  remain,  the  jury  being  lefl  to  form  their  own  judgment  of  tlie  ac- 
curacy of  the  narration.  I  cannot  see  why  the  same  necessity,  which  opens  the  way 
for  secondary  evidence  of  the  very  words  of  a  deceased  witness,  should  not  open  the 
way  also  for  the  substance  of  his  testimony  when  his  very  words  cannot  be  recollect- 
edt  or  discover  the  policy  of  a  rule  which  should  shut  out  the  little  light  that  is  left, 
when  it  is  all  that  is  left,  merely  because  it  may  not  be  sufficient  to  remove  every  thing 
like  obscurity.  (Cornell  v.  Green,  10  Serg.  &  Rawle,  16, 17.)  "  Where  written  notes 
of  a  deceased  witness  are  proved,  it  is  sufficient  to  prove,  by  tlie  person  who  made 
them,  tliat  they  contain  tlie  true  substance  of  what  was  said.  (Afiles  v.  Ohara,  4  Bin. 
108.)   <^t  seemssingular,  that  instead  of  trusting  to  Mr.  Fisher's  recollection,  the  plain- 
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tiff  did  not  offer  his  (Mr.  F.*a)  notes  in  eyidence,  against  which^  ^ben  prqperiy  au- 
tbenticatcd,  there  could  be  no  soit  oi'  objection."    (Gibson,  J.  in  Cornell  v.  Green,  10 
Scrg.  $c  Rawle,  17.)    In  another  case,  ))er  Gibson,  J.:  "By  the  Englisli  law,  a  per- 
son, who  is  c.illed  to  prove  what  a  deceased  witness  swore,  roust  undertake  to  repeat 
his  very  wonls ;  and  not  merely  to  swear  to  their  effect.     To  do  thie,  would  require 
powers  of  memory  which  seldom  fall  to  the  lot  of  any  one ;  and  the  rule,  under  this 
restriction,  altiiough  it  inii^.  t  often  produce  perjury,  would  be  of  no  practical  utility  ; 
for  no  juror  of  common  diiicrction  would  believe  a  witness  who  should  undertake  to  re- 
pent the  very  Avords  of  another,  in  relating  the  manner  in  which  any  transactioD  took 
pbce,  whether  simple  or  complicated.     But  this  absurdity  has  been  exploded  by  this 
court;  and,  in  this  t;iate,  it  is  unnecessary  to  profess  to  use  the  language  of  a  deceas- 
ed witness,  but  only  to  undertake  to  state  the  substance  of  all  he  swcre  in  relation  to 
tiie  particular  transaction."    (Smith  v.  Lane,  13  Serg.  &  Rawle,  S4, 35.)    In  another 
case,  Mr.  Forward,  of  counsel  for  ihe  defendants,  was  introduced  for  them,  to  prove 
what  H.  and  C,  both  deceased,  swore  on  the  former  trial  of  the  cause.    He  said,  '*  I 
was  counsel  for  the  defendants  on  the  last  trial.    I  took  full  notes  of  the  trial.    I  took 
down  the  testimony  of  the  witnesses  in  question.    I  believe  the  greater  part  b  in  tiie 
words  of  the  witnesses.     The  whole  of  it  may  not  be  in  the  very  words.    I  don't  re- 
collect the  testimony  independent  of  the  notes.    I  do  not  recollect  any  question  put  on 
the  cross-examination,  nor  whether  there  was  a  cross-examination.    I  believe  I  put 
down  what  was  stated  by  the  witnesses  in  reply.    I  may  have  omitted  to  note  what  I 
supposed  to  be  immaterial  to  the  issue  trying."    On  objection,  his  notes  were  received 
in  connection  with  his  testimony.    On  error,  held  wxll.    The  court  denied  that  the  for- 
Bier  testimony  need  be  given  word  for  word.     Swearing  to  his  belief,  that  the  notes 
contain  the  true  substance,  is  sufRcient    There  was  no  proof  here  of  any  cross-exam- 
ination ;  much  less,  that  it  produced  any  thing  worth  remembering.     To  require  the 
identical  word^,  would  destroy  the  rub  which  admits  this  kind  of  evidence.    It  was 
impos-^ible,  after  a  lapse  of  tim«»,  for  an  indifferent  person  to  remember  the  words,  or 
an  advocate  or  judge  io  note  down  every  thing,  whether  pertinent  or  not.    Without 
notes,  one  mny  state  substance,  but  not  words.     The  only  chance  of  approacliing  the 
words  IS  by  the  notes  of  the  judge  or  counsel.    Even  in  proving  slanderous  words,  a 
case  of  great  strictness,  all  the  words  are  not  required.     The  witness,  without  pre- 
tending tObgive  all,  may  give  what  he  does  remember.    In  proving  a  lost  deed,  or 
other  writing  by  parol,  no  one  ever  heard  of  a  witness  being  called  on  to  repeat  verba- 
tim.   True,  counsel  may  sometimes  take  notes  chiefly  to  assist  their  own  arguments. 
They  may  set  down  part  and  trust  to  memory  for  part    But  if  tlie  notes  on  one  side 
are  not  trusted,  let  those  on  the  other  be  produced  and  sworn  to,  if  they  can  be  sworn 
to,  or  the  notes  of  the  judge,  or  let  recourse  be  had  to  the  memory  of  jurors,  or  other 
persons  present,  if  it  shall  he  insisted  that  memory  is  safer  than  writing.     (Chess  v. 
Chess  et  al.,  17  SiTg.  &  Rawle,  403.)    On  the  trial  of  Bjllenger  v.  Barnes,  (3  Dev. 
460,)  which  was  a  case  much  like  the  last,  the  course  here  recommended  was  pursued. 
The  counsel  testified  for  the  pUiintiff,  to  the  substance,  from  notes ;  and  the  defendant 
afterwards,  when  it  came  his  turn  to  go  on  with  his  proof,  added  evidence  of  otljer 
facts,  to  which  the  former  witness  swore.    He  then  moved  to  shut  out  the  whole  aa 
incompetent,  because  not  truly  given  at  first.    But  tliis  was  not  allowed ;  and  the  re- 
sult of  the  examination  on  both  sidea  went  to  the  juiy.    On  motioa  for  a  new  tria^ 
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the  practice  was  decidedly  approved.  HeDderson,  J.  said,  "  No  man  can  give  the  words 
where  the  testimooy  ezceeda  a 'single  sentence."  (p.  465.)  On  another  occasion,  a 
witness  testified  to  what  a  former  deceased  'witness  stated,  and  remarked  that  his 
memory  had  been  refreshed  by  hearing  the  notes  of  the  former  testimony  read.  It 
was  held  proper,  then,  to  inquire  of  him  whether  he  had  not  heard  the  counsel  say  on 
oath  that  the  notes  were  taken,  not  on  the  former  trial,  but  preparatoiy  to  it,  and  con« 
ststed  of  what  the  counsel  expected  to  prove.    (Withers  v.  Atkinson,  1  Watts,  2S6.) 


NOTE  445--P.  !W1. 


Beals  V.  Guernsey,  8  John.  Rep.  446,  S.  P.  The  record  of  the  former  recovery 
was  produced  to  lay  the  foundation  for  the  testimony  of  a  deceased  witness.  ( JacksoUi 
ex  dem.  Bates,  v.  Lawson,  15  John.  Rep.  539.)  If  no  objection  be  made  for  the  want 
of  the  roll,  nisi  prius  record,  or  other  preliminary  evidence  that  the  former  cause  was 
tried,  it  will  be  presumed  that  such  was  the  iact ;  and  the  objection  cannot  be  after- 
wards made.    (Beals  v.  Guernsey,  8  John.  Rep.  451.    White  v.  Kibltng,  138.) 

As  to  proof  of  the  witness'  death,  that  he  was,  when  he  testified,  a  very  old  maOi 
and  that  the  now  witness  believes,  though  he  does  not  positively  know  him  to  be  deadi 
was  hoiden  sufficient.    (Pegram  v.  babell,  2  Hen.  &  Munf.  193.) 


NOTE  444— p.  031. 


To  be  a  part  of  the  res  gesto),  the  declarations  must  have  been  made  at  the  time  of 
the  act  done  which  they  are  supposed  to  characterize,  and  well  calculated  to  unfold  the 
nature  and  quality  of  the  facts  they  were  intended  to  explain,  and  so  to  hannonize  with 
them  as  obviously  to  constitute  one  transaction.  (Per  Hosmer,  C.  J.  in  Enos  v.  Tut» 
tie,  3  Conn.  Rep.  350.)  Suppose,  for  instance,  that  goods  consigned  by  A.  to  B.  are 
injured  by  the  defendant  whilst  they  are  in  the  hands  of  the  carrier,  in  an  action  for 
the  wrong,  brought  either  by  A.  or  B.,  according  to  the  circumstances,  it  would  be 
.competent  to  either  of  them,  being  plaintiff,  to  establish  his  right  of  property  in  the 
goods,  by  proof  of  such  an  agreement  between  them  as  either  leflt  the  right  of  property 
and  action  in  himself)  or  vested  it  in  him  by  the  delivery  to  the  carrier.  This  would 
be,  it  IS  true,  nothing  more  than  an  agreement  between  A.  and  B.,  to  which  the  de* 
iendant  was  not  privy ;  but  it  would  be  evidence  against  him,  not  as  concluding  any 
right  of  his  without  his  assent,  but  as  affecting  the  nature  of  the  transaction  itself,  and 
showing  to  whom  the  injury  was  done,"  (1  Stark.  £v.  53.)  See  per  Sutherland,  J. 
in  Murray  v.  Bethune,  1  Wend.  Rep.  196.  In  the  example  put,  it  may  be  material  to 
see  the  letters  which  had  passed  between  A.  and  B.,  the  directions  of  A.  to  his  clerks 
or  to  the  carrier,  from  which  to  infer  the  terms  of  the  agreement  and  the  identity  and 
destination  of  the  goods.  In  a  late  case,  the  plaintiff  sued  out  a  foreign  attachment 
against  B.,  summoning  the  defendant  as  garnishee.  The  summons  was  served  in 
Nov.  1838.  On  the  81st  of  the  previous  July,  the  garnishee  had  30  bbls.  of  B.'s  gin 
Vol..  !.•  74 
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in  his  bands,  which,  by  letter  of  that  date,  he  was  directed  by  B.  to  hold,  with  the  pro- 
ceeds of  that  sold,  if  any,  subject  to  the  order  of  G. ;  and,  by  letter  of  the  August  fW- 
lowing,  the  garnishee  had  acknowledged  that  he  held  the  gin  and  proceeds  on'account 
of  G.  These  letters  were  at  first  excluded  as  not  being  evidence  for  the  garnishee, 
under  the  notion  that  Ihey  were  naked  declarations ;  but  on  appeal,  the  supreme  court 
held  them  clearly  admissible,  as  evidence  of  the  agreement,  by  which  the  gin  was 
transferred  to  G.  (Cox  v.  Gordon,  2  Dev.  522.)  See  per  O'Neall,  J.  in  Jones  v. 
M'NeiJ,  2  Bail.  Rep.  471.  On  the  other  hand,  the  holder  of  a  check  went  into  the 
bank,  and  when  he  came  out,  said  he  had  demanded  its  payment.  This  declaration 
was  held  inadmissible  to  prove  a  demand,  as  being  no  part  of  the  res  geata.  The  de- 
mand was  the  fact  to  be  proved.     (Brown  v.  Liisk,  4  Yerg.  210.) 

It  is  difHcult,  however,  as  remarked  by  Shaw,  C.  J.  in  Allen  v.  Duncan,  11  Pick. 
809,  310,)  to  lay  down  any  precise  general  rule  as  to  the  cases  in  which  declarations 
are  admissible  as  part  of  the  res  geUct,  (And  see  Pool  v.  Bridges,  4  Pick.  378.)  We 
have  adopted  the  rule  of  Hosmer,  Ch.  J.  as  the 'best.  It  is  perhaps  sufficiently 
comprehensive.  But  aAer  we  have  the  rule,  it  will  be  found,  like  all  other  legal  gen- 
eralities, to  present  the  main  difficulties  in  its  application.  As  in  other  instances,  so  in 
this,  we  shall  find  ourselves  in  the  way  of  useful  instruction,  only  by  looking  at  the 
principle,  and  then  proceeding  to  examine  its  experimental  operation  in  the  hands  of 
the  learned  judges ;  which  we  shaU  endeavor  to  do  in  several  of  the  ensuing  notes. 


NOTE  445— p.  232- 


The  declarations  of  a  bankrupt  as  to  the  state  of  his  affairs,  and  letters  received  from 
his  correspondents  refusing  to  loan  him  money,  are  reoeivable  in  evidence,  in  an  ac- 
tion between  third  persons,  to  shew  the  state  of  his  afiairs  at  the  time.  (Tacher  v. 
Cocks,  1  Mood.  &  Malk.  353.)  "Where  A.  &  B.,  who  were  partners  in  trade,  becanie 
embarrassed  about  the  17th  March,  and  on  the  27 Ih  applied  for  a  discharge  under  the 
insolvent  law ;  and  where,  as  between  the  permanent  trustee  of  the  insolvents  and  the 
defendant,  the  inquiry  was,  whether  a  certain  transfer  of  property,  made  by  the  insol- 
vents on  the  19th  to  the  defendant,  then  a  creditor,  was  made  with  a  view  or  under  an 
expectation  of  being  or  becoming  insolvent  debtors ;  ii  was  held  that,  for  the  purpose 
of  enabling  the  jury  to  find  when  the  intent  to  seek  relief  under  the  insolvent  laws  ori« 
ginated,  declarations  of  one  of  the  insolventf  partners,  made  a  few  days  before  the  20tfa, 
that  if  certain  creditors  came  on  them,  they  must  stop  payment,  or  petition  ;  that  bills 
of  sale  of  household  furniture,  executed  by  them  on  the  21st,  and  declarations  of  one  of 
the  insolvents,  made  at  the  same  time,  that  the  grantee  therein  (who  was  not  the  de- 
fendant) had  advanced  money  to  the  partners,  and  they  wished  to  secure  him  in 
consequence  of  the  situation  they  were  placed  in ;  and  entries  in  tlie  day-book  of  the 
insolvents,  dated  the  19th,  20th,  2i^t  and  23d,  shewing  a  delivery  of  goods  and  notes 
to  various  persons,  and  among  others  to  the  defendant ;  were  all  competent  evidence 
for  that  object,  as  surrounding  circumstanees  of  the  transaction  and  a  part  of  the  res 
gesta.    (Kolb  v.  Whitely,  3  Gill  &  John.  i88,  195  to  199.) 
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NOTE  446— p.  ftSa. 

We  shall  see  hereafter,  that,  not  only  the  admission  by  the  payee  or  holder  of  nego- 
tiable paper,  made  at  the  time  of  its  concoction,  is  evidence  against  the  succeeding 
holder,  but  that,  with  a  single  qualification,  i.  e.  where  it  passes  from  the  previous 
holder  in  the  fair  course  of  trade  before  due,  an  admission  by  the  latter,  at  any  time 
while  he  is  in  possession  of  the  paper,  s^all  be  received  against  the  former.  Such  an 
admission  is  treated  as  a  part  of  the  res  geatcs,  affecting  the  paKy  who  utters  li  and  all 
claiming  under  him.  But  as  to  tliis  rule  in  the  state  of  New-Tork,  quere.  See  post, 
note  481  to  p.  357  of  the  text. 


NOTE  447— p.  2S2. 


In  an  action  for  breach  of  warranty  of  the  soundness  of  a  slave,  his  declarations  that 
be  bad  a  pain  in  his  side,  by  which  the  disease  was  detected,  were  hoiden  admissible 
against  the  defendant.  (Grey  v.  Young,  4  M'Cord,  S9.)  This  evidence  was  put  on 
the  ground  of  its  being  mere  inducement,  and  as  admissible  from  necessity ;  but  it  alse 
plainly  stands  on  the  doctrine  of  the  res  gestcR,  within  several  cases  mentioned  in  the 
text.  See,  too,  the  note  of  the  learned  reporter,  (id.  41, 3.)  But  see  Tumey  v.  Knox, 
7  Monroe,  88,  contra ;  for  the  negro  would  not  be  a  competent  witness.  Yet  held  that 
they  maybe  received  in  connection  with  and  as  the  foundation  of  the  opinion  of  a  phy* 
aician,  the  communication  being  made  to  him.  (id.)  In  case  for  giving  tlie  plaintiiT 
(a  female)  a  dose  to  intoxicate  and  inflame  her  passions,  her  declarations  the  next 
morning  after  the  dose  was  administered,  made  to  her  mother,  were  held  admissible. 
(Goodwin  v.  Harrison,  1  Root,  80.)  But  this  was  treated  as  an  exception  from  the 
general  rule,  founded  in  the  necessity  of  the  case.  Conduct  and  declarations  tlie  mor* 
ning  after  the  homicide  were  denied  as  evidence  to  establish  mental  disease, in  Stater. 
Scott,  (1  Hawks,  24.)  ^ 


NOTE  448— p.  23S. 


4  Bl.  Com.  213 ;  Russ.  on  Cr.  808 ;  and  see  Goodwin  v.  Harrison,  ante,  note  447 ; 
%  £v.  Poth.  290. 


NOTE  449— p.  234. 

A  hasband,  in  defending  an  action  against  him  fbr  the  board,  8tc.  of  his  wife,  may 
ehew  her  declaration,  confessing  adultery,  made  immediately  before  he  turned  her  off; 
and  also  letters  from  men  found  about  tliat  time  in  her  desk.  (Walton  v.  Green,  1 
Carr.  &  Payne,  621.)  He  may  also  shew  her  letters  to  rebut  the  allegation  of  cruel 
treatment ;  but  if  they  are  not  poet-marked,  the  time  must  be  fixed  by  proof,  and  the 
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dates  are  not  proof;  for,  on  a  reconciliation,  they  might  combine  to  defeat  the  pbin* 
tiff.  (Uouliston  V.  Smith,  3  Carr.  U  Payne,  32.)  In  an  action  against  the  defendant 
and  hia  wife  for  the  act  of  the  latter  in  dissuading  the  plaintiff's  wife  to  live  with  him, 
declarations  made  by  the  defendant's  wife  in  the  presence  of  the  plaintiff's,  having  a  ten- 
dency to  such  dissuanon,  are  admissible  against  the  defendants.  (Park  v.  Hopkins  et 
ux.,  3  Bail.  Rep.  408.) 


NOTE  450— p.  334. 


See  an  instance  which  we  put  ante,  note  444,  p.  585,  of  directions  by  a  consignor  of 
goods.  Such  declarations  are,  as  we  shall  notice,  more  at  large  in  a  subsequent  note, 
evidence  in  favor  of  the  imrty  who  makes  them.  And  see  ante,  note  1 80,  p.  1 77  to  1 80. 
Where,  in  a  suit  on  a  policy  of  insurance  upon  a  ship,  it  becomes  material  to  inquire 
what  instructions  the  plaintiff  gave  to  the  master,  be  may  give  his  own  written  inatrao* 
tions  in  evidence,  to  limit  the  power  of  the  master.  (Story  v.  Strettell,  1  Dall.  10.) 
Otherwise  if  his  letters  or  instructions  are  not  a  part  of  the  re«  gesta;  (Fowie  v.  Stev^i- 
aoo,  1  John.  Gas.  110;  Champlin  v.  Tiiiey,  3  Day,  303,  306 ;)  and  his  declaratkms, 
without  being  a  part  of  the  rea  gesta  are  not  evidence  for  him,  even  to  show  his  insan- 
ity.   (State  V.  Scott,  Ruffiu,  34,  1  Hawks,  34,  S.  C.  ante,  note  447,  p.  587,  S.  C.) 

In  a  mercantile  dispute,  the  plaintiffs  were  allowed  to  prove  a  letter  of  instructions 
which  they  had  written  to  the  master  of  the  vessel  in  respect  to  which  the  controversy 
arose.  It  does  not  appear  on  what  ground  the  letter  was  received.  The  plaintiff's 
counsel  put  it  on  the  ground  that  it  was  written  before  the  controversy  arose.  Most 
likely  it  related  to  the  powers  of  the  master  derived  from  the  plaintiffs,  in  respect  to 
the  matter  in  litigation ;  and  so  a  part  of  the  res  gesta,  (M'Clenachan  et  al.  v.  M'* 
Carty,  3  Dall.  51.)    See  also  ship  Portland  v.  Lewis,  stated  post,  note  453,  S.  P« 


NOTE  451— p.  334. 


The  common  object,  or  in  other  words,  the  conspiracy  to  riot,  being  otherwise  ap- 
parent 

It  is  on  tlie  same  ground  that  the  declaration  of  one  co-conspirator  is  evidence  against 
another.  Most  of  the  cases  on  this  head  were  noticed  ante,  note  180,  p.  177  to  180. 
It  makes  no  difference  that  the  person  who  utters  the  declaration  is  not  a  party  to  the 
suit  which  draws  the  conspiracy  in  question.  (Claylor  v.  AnUiony,  6  Rand.  385.) 
Oa  an  information  in  nature  of  a  quo  warrantOy  to  avoid  the  election  of  usurping  vestry- 
men in  a  religious  corporation,  whose  election  was  objected  to  as  being  procured  by 
preconcerted  tumult  and  violence,  various  conversations  in  respect  to  the  election 
among  the  corporators,  at  their  meetii^,  and  at  meetings  of  certain  members  of  the 
congregation,  and  at  meetings  of  certain  voluntary  societies,  were  received  in  evidence 
in  behalf  of  the  commonwealth.  And  held,  that  it  was  pro[>erly  put  to  the  jury  wheth- 
er v;bat  they  had  heard  was  relevant,  and  ought  to  have  any  influence  as  being  con- 
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nected  with  the  election.  (Commonwealth  v.  Woelser  et  al.,  S  Serg,  &  Rawie,  39| 
31.)  In  c^se  of  a  fraudulent  combination  to  extort  money  by  C,  T.,  H.  and  others, 
which  probably  continued  on  foot  down  to  the  time  of  the  trial,  held  that  the  declarations 
of  one,  being  part  of  the  rei  gestCB^  were  admissible  to  affect  the  others.  (Apthorpe  v. 
Comstock,  2  Paige,  483,  488.)  The  plaintifij  C,  holding  a  bill  of  sale  of  personal  prop- 
erty, subject  to  the  levy  of  an  execution,  the  debtors  in  the  execution,  who  had  given 
the  bill  of  sale  to  the  plaintiff,  conspired  with  M.  to  procure  a  sheriff's  sale,  in  the  plain- 
tiff's absence,  so  as  to  prevent  his  redeeming  the  property ;  and  it  was  sold  at  auction 
to  M.  In  trover  by  C.  against  certain  persons  who  claimed  title  through  M.,  the  dec- 
larations of  one  of  the  debtors  and  M.,  made  about  the  time  of  the  auction,  were  held 
admissible  against  the  defendants,  as  a  part  of  the  re$  gettct.  (Crary  v.  Sprague,  13 
Wend.  41.)  See  Babb  v.  Clemson  and  Willies  y.  Farley,  post,  note  581,  where  a  ven- 
dor in  possession  afier  sale  may,  by  his  declarations,  affect  his  vendee,  on  the  groimd 
of  there*  gestct. 

The  declarations  of  joint  wrong  doers,  when  received  to  affect  others,  are  not  al- 
ways confined  to  the  narrow  ground  of  the  rea  gestcR.  In  most  instances,  the  common 
object  being  first  proved,  and  the  wrong  done,  admissions  by  one  made  long  after  the 
injury  is  complete,  may  be  received  to  affect  the  others,' as  we  saw  ante,  note  190, 
p.  191. 


NOTE  453— p.  234. 


Before  following  out  the  variety  of  illustration  into  which  we  are  carried,  both  by 
American  and  English  authority,  on  the  subject  of  hearsay  evidence  as  a  part  of  the 
rea  geatctf  the  student  will  do  well  to  consult  the  rule  of  Hosmer,  Ch.  J.,  ante,  note  444, 
p.  585.  Our  note  432,  p.  558,  of  hearsay  not  admissible,  characterizes  that  class  of 
hearsay  which  is  without  the  rule.  To  show  more  at  large  how  the  rule  has  been  ap- 
plied in  the  admission  of  testimony,  is  the  object  of  the  present  note. 

On  a  question  whether  a  deputy  sheriff  acted  negligently  or  unfaithfully  in  not  mak- 
ing an  arrest  of  one  S.,  evidence  was  rec^ved  that  he  inquired  at  S.'s  place  of  resi- 
dence, called  at  his  shop,  inquired  of  a  man  and  boy,  who  told  him  S.  was  at  his  house, 
where  he  went  and  inquired  for  him  of  a  woman  whom  he  learned  was  S.'s  wife,  men- 
tioning to  her  his  business.  She  told  him  her  husband  was  then  at  work  at  the  shop. 
The  evidence  of  these  answers  was  objected  to  as  hearsay,  and  excluded ;  but  a  new 
trial  was  granted.  The  court  said  it  was  a  material  point  whether  the  officer  made 
due  search  and  inquiry.  It  was  his  duty  to  inquire  at  all  proper  places ;  and  search 
wherever  it  was  probable  S.  would  be  found.  To  shew  this,  it  was  necessary  he 
should  state  the  inquiries  and  the  answers  made,  and  that  he  had  made  search  accor* 
dingly.  Such  answers  are  a  part  of  the  transaction.  They  are  facts,  and  do  not 
stand  on  the  footing  of  hearsay  evidence.*  (Phelps  v.  Foot,  1  Conn.  Rep.  S87,  and 
▼id.  Ponsony  v.  Debaillon  et  al.,  6  Mart.  Lou.  Rep.  238,  244,  5.)  Trover  for  wool, 
yam  and  hocking.  The  defendant,  as  deputy  sheriff,  seized  it  under  an  execution 
against  S.  as  his  property.  The  plaintiff  had  delivered  wool  to  S.  to  be  manu&ctured ; 
and,  before  the  seizure,  on  inquiring  of  S.  at  his  factory  as  to  his  progress,  S.  showed 
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the  plaintiff  the  tvool,  yam  and  hocking,  which  he  eaid  were  the  plaintiff 'a,  who  thea 
examined  tliera.  S.,  afterwards  absconded,  and  the  goods  were  seized.  These  dec- 
larations of  S.  were  offered  in  evidence;  and  held  admissible.  Per  cur.  As  a  mere 
declaration,  this  is  not  evidence ;  for  though  S.  is  oui  of  the  country,  his  sayings  should 
be  rejected  as  hearsay.  It  is  a  difficult  case  of  the  res  gestce.  The  property  was  in 
possession  of  S.,  and  difficult  to  be  distinguished  from  other  property  of  the  same  kind 
also  in  his  possession.  If  the  saying  had  been  without  the  parties  heing  engaged  in 
any  act,  it  would  have  heen  mere  hearsay.  But  here  was  an  act.  It  was  like  lahelling 
the  goods  with  the  owner's  name.  Showing  the  property  to  the  plaintiff  as  his  wool, 
on  his  going  and  inquiring,  in  different  stages  of  process,  was  an  act  or  transaction ; 
and  is  like  an  actual  separation  from  the  common  mass.  (Pool  v.  Bridge's,  4  Pick. 
878.)  Note.  This  was  moreover  a  plain  case  against  the  defendant,  as  claiming  un- 
der S.  within  I  vat  v.  Finch,  (1  Taunt.  141,)  and  numerous  other  cases,  hoth  in  the 
English  and  American  courts.  (See  post,  257  of  tlie  text,  and  the  note  48,  to  that  page.) 
Although,  on  the  trial  of  an  indictment  for  manslaughter,  malice  prepense  cannot  be 
shown  on  the  part  of  the  prosecution,  yet  declarations  made  hy  the  prisoner,  at  tbe 
commencement  of,  and  during  tlie  fatal  affray,  as  well  as  immediately  before  and  afler 
it,  must  he  received  as  constituting  a  part  6f  the  res  gesta  ;  and  tliis,  altliough  they 
may  incidentally  tend  to  show  malice.  (The  State  v.  Powell,  2  Halst.  244.)  In  this 
case,  the  parties  being  shown  together  quarreling  immediately  before  the  fatal  blow, 
a  witness  was  allowed  to  state  that,  in  the  course  of  the  quarrel,  the  prisoner  threat- 
ened that  he  would  kill  the  deceased  before  he  went  to  sleep.  Indeed  malice  may  be 
quite  material ;  for  should  plain  murder  be  made  out,  the  court  might,  in  its  discretion, 
discharge  the  jury;  and  order  a  higher  indictment  to  be  preferred.  (Ante,  note  395, 
p.  498.)  In  an  action  for  a  libel,  what  a  third  person  tokl  the  defendant  as  to  its  truth 
before  the  defendant  published  the  libel,  was  offered  in  proof  to  mitigate  damages  ; 
and  seems  to  have  been  held  receivable.  (Coleman  v.  Southwick,  9  John.  Rep.  45.) 
See  Kennedy  v.  Gregory,  1  Binn.  85,  and  Morris  v.  Duane,  id.  90,  note,  S.  P.  In  a 
settlement  cause,  on  a  question  whether  C,  the. grandfather,  had  made  a  gift  of  JSeit, 
a  slave,  to  his  grand-daughter,  it  was  proved  by  tlie  defendants,  that  he  requested  her 
to  be  brought  up  so  as  to  be  useful  to  his  grand-daughter  when  married,  to  whom  he 
intended  to  give  Bess^  and  that  F.  who  married  tlie  grand-daughter  came  and  Xodk 
Bess,  saying  she  had  been  given  to  his  wife  by  her  grand-father.  Held  admissible, 
as  part  of  the  res  gestae.  The  court  said  tbe  change  of  possession  was  estaUished. 
The  declarations  of  the  parlies  went  to  show  the  intent  with  which  that  change  was 
made.  This  is  not  within  the  notion  of  hearsay  evidence.  (Milibrd  v.  Bellingham, 
16  Mass.  Rep.  108.)  On  scire  facias,  to  enforce  a  recognizance  against  a  house  on 
which,  with  other  real  estate,  it  had  been  charged  by  K.,  the  cognizor,  the  defendant, 
claiming  under  K.,  sought  to  raise  an  inference  of  payment  from  tlie  fact  of  the  cestui 
que  trust  of  the  plaintiff  having  released  some  of  the  lands  charged ;  and  especially  a 
tract  sold  by  K.  to  Fisher.  In  reply  to  this,  the  plaintiff  offered  K.'s  letter  in  evi- 
denee,  requesting  such  release,  on  the  ground  that  there  was  other  property  out  of 
which  satisfaction  could  be  obtained.  This  was  objected  to  as  res  inter  alios  aetOy 
but  held  admissible,  as  completely  repelling  the  inference  of  payment,  so  far  as  it  was 
derivable,  from  the  circumstance  of  the  release.  (Reigart  ▼.  fiUmaker,  10  Serg.  & 
Bawle,  27.)     Ejectment  for  land,  brought  by  the  heirs  of  S.,  on  the  ground  that  his 
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admioistrator  had  fraudulently  sold  them  for  his  own  benefit,  under  a  decree  of  the 
orphan's  court.  They  were  bid  in  by  one  Selin,  under  whom  the  defendants  claimed. 
They  offered  to  prove  that  Selin  said,  at,  and  just  before  the  sale,  that  he  would  not 
give  more  than  8  dollars  per  acre.  Held,  that  the  declaration  should  be  confined  to 
the  time  of  the  sale.  But  the  court  received,  as  evidence  for  tlie  defendants,  his  offer 
after  the  sale,  to  take  others  in  as  partners  in  the  purchase,  at  the  price  he  had  given. 
This  they  held  tended  to  rebut  tlie  inference  of  fraud  sought  to  be  made  from  an 
under  price.  (Selin  v.  Snyder,  11  Serg.  &  Rawle^  319,  323.)  An  act  of  cancellation 
by  the  testator  in  respect  to  his  will,  though  slight  in  itself,  may  be  shown  by  his  dec- 
laration at  tlie  time  to  be  a  revocation.  Such  declarations  are  a  part  of  the  res  gesta, 
(Said  in  Dan  v.  Brown,  4  Cowen's  Rep.  483,  490,  per  Woodworth,  J.)  The  plaintiflf 
sought,  by  process  of  foreign  attachment,  to  charge  the  defendant  as  the  debtor  of  T. ; 
and  proved  that  the  defendant  gave  his  note  to  B.,  since  deceased.  Then,  to  show 
that  these  notes  were  assigned  by  B.  to  T.,  the  plaintiff  was  allowed  to  use  a  receipt 
found  among  the  papers  of  B.,  by  which  T.  acknowledged  the  assignment.  (Beach 
V.  Swif^  2  Conn,  Rep.  269.)  In  an  action  against  a  surety  on  a  bond  for  money,  he 
insisted  that  he  was  discharged  by  the  plaintiff's  laches.  The  plaintlfT,  to  show  that 
the  surety  was  indemnified,  offered  to  prove  that  his  principal  had  delivered  a  note  to 
a  witness,  teUing  him  it  was  for  his  surety ,  and  that  it  was  to  secure  him ;  and  that 
the  note  was  delivered  to  the  surety,  who  collected  it.  The  declarations  of  the  prin- 
cipal were  holden  admissible  in  evidence  as  part  of  the  res  gestae,  (Deardorf  v.  Hil- 
debrand,  2  Rawle,  226.)  The  prosecutor,  on  his  return  from  search,  declared  himself 
satisfied  of  the  prisoner's  innocence,  having  found  his  watch  in  his  waistcoat  pocket ; 
and  directed  the  driver  to  turn  about.  The  prisoner  being  accused  and  on  trial,  and 
the  prosecutor  absent,  his  declarations  were  received  for  the  prisoner  as  part  of  the 
res  gestae  (Kelley's  case,  3  C.  H.  Rec.  153,  before  Golden,  mayor.  And  see  3  M'- 
Cord,  232,  note.)  In  an  action  for  breach  of  a  marriage  promise,  the  defendant  may 
shew  by  a^third  person,  in  order  to  mitigate  damages,  that  his  father  declared  to  him 
his  dislike  of  the  match,  on  account  of  the  plaintiff's  bad  character.  It  appeared  that 
the  father  was  an  incompetent  witness,  having  employed  the  defendant's  attorney.  (Ir- 
ving v.  Greenwood,  I  Carr.  &  Payne,  350.)  In  a  writ  of  entry  against  a  grantee  of 
S.,  which  grantee  had  notice  of  a  prior  deed  from  S.,  under  which  the  demandant 
claimed,  it  was  alleged  that  S.  had  fraudulently  obtained  and  suppressed  the  first  deed ; 
and  to  shew  this,  it  was  in  proof  that  he  obtained  access  to  the  desk  of  the  first  gran- 
tee, under  pretence  of  searching  for  other  papers.  Held,  tliat  his  declarations, 
while  at  the  desk,  going  to  identify  the  deed  as  one  of  the  papers  which  he  took  away, 
and  to  show  its  contents,  were  admissible  in  evidence  as  part  of  the  res  gestce  against 
the  tenant  (Davis  v.  Spooner,  3  Pick.  284.)  On  a  question  whether  the  plaintiff, 
who  exchanged  his  horse  for  a  horse  of  A.,  w^ho  purchased  of  B.,  an  insolvent,  to  de- 
fraud the  creditors  of  the  latter,  had  knowledge  of  the  fraud  at  the  time  of  tlie  ex- 
change, proof  of  B.'s  declarations,  made  before  he  failed  and  before  the  sale  to  A.,  that 
B.  And  A.  were  anxious  to  procure,  the  plaintifi's  horse,  was  held  admissible  for  the 
plaintifi*;  and  that  this  might  be  proved,  either  by  B.  himself,  or  any  other  person  who 
heard  it,  (Rice  v.  Bancroft,  11  Pick.  469.)  Case  for  obstructing  a  stream  running 
through  the  defendant's  land  to  an  ancient  mill  of  the  plaintiff.  The  plaintiff  claimed 
the  mill,  and  exclusive  use  of  the  stream,  under  W.,  and  the  defendant  claimed  a  few 
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acres  on  the  stream  above,  from  A.,  who  claimed  under  the  same  W.  After  W.  had 
sold  the  land  to  A.,  and  while  A.  was  in  possession,  W.  claimed  tliat  all  the  water  of 
the  stream  belon^red  to  the  mill,  and  forbid  A.  to  divert  any  part  This  was  offered 
as  evidence  against  tlie  defendant,  and  held  admissible.  (Strickler  v.  Todd,  10  Serg, 
&  Rawle,  63, 7S,  4.)  Several  returns  ofnuUa  frona,  on  fi,  fas,  against  one  EUliot,  were 
received  as  evidence  of  his  insolvency,  in  an  action  between  third  persons.  (Bay  v. 
Freazer,  1  Bay,  66,  69.) 

The  cases  cited  so  far,  and  indeed  all  those  we  shall  bring  forward  in  this  note,  tend 
to  present  the  various  connections  in  which  these  declarations  are  admissible.  While 
still  pursuing  the  same  view,  it  is  proper  to  observe,  that  in  their  very  nature  thej 
must  be  evidence,  though  emanating  from  the  party  himself  who  seeks  to  use  them 
in  his  own  favor.  We  had  occasion  to  consider  this  matter  in  that  view,  to  some 
extent,  while  treating  of  admissions,  ante,  note  165,  page  157,  8.  We  shall  now, 
by  setting  down  a  few  instances,  redeem  the  engagement  there  made,  to  look 
more  particularly  to  that  point  in  a  subsequent  note.  See  also  to  the  general  po- 
sition, Ponsonby  v.  Debailion,  6  Mart.  Lou.  Rep.  S39,  and  for  several  instances 
additional  to  those  we  now  give,  ante,  notes  444,  447,  450,  pages  585,  587,  588; 
A  constable  being  indicted  for  a  forcible  entry,  he  having  a  search  warrant,  and 
searching  the  house,  his  counsel  were  allowed  to  ask  a  witness  what  he  said  at  the 
time.  (Rex  v.  Smith,  5  Carr.  &  Payne,  301.)  In  trover  for  a  50  d<dlar  bank  note, 
the  plaintiff  alleged  he  had  lost  the  note;  proved  he  had  it  in  his  possession ;  and  that 
it  was  afterwards  in  possession  of  the  defendant.  The  plaintiff  gave  no  evidence  of 
the  loss  except  liis  own  declarations ;  and  that  the  defendant  had  been  seen  hunting 
for  it.  Verdict  for  the  plaintiff.  On  motion  for  a  new  trial,  the  following  question 
alone  was  put  to  the  court:  Was  it  proper  to  receive  the  declarations  of  the  plaintifi^ 
connected  with  other  circumstances,  to  prove  the  loss  ?  The  court  tliought  it  was ;  as 
if  the  party  was  seen  with  his  friends  and  servants  diligently  searching  the  road. 
They  said,  here  the  eireunutemces  do  not  appear ;  and  they  considered  the  question  as 
embracing  possible  circumstances.  They  said,  in  all  cases  where  a  person's  acts  are 
evidence  for  him,  his  declarations  in  relation  to  such  acts,  must  necessarily  be  admit* 
ted ;  as  in  the  case  of  a  claim,  demand  or  tender.  In  the  first  two  cases  it  is  tlie  dec- 
laration which  constitutes  the  act ;  and  in  the  latter  they  form  part  of  it.  (Shenck  v. 
Hutcheson,  9  N.  Car.  Law  Repos.  432.)  In  an  action  by  the  claimants  against  the 
defendant  for  certain  prize  property  deposited  in  his  hands  as  the  public  agent  of  the 
United  States  abroad,  held,  that  his  letters  written  as  such  agent  in  respect  to  the 
, property,  it  appearing  to  have  been  lawfully  deposited  with  him,  were  a  part  of  the 
res  gesta,  and  as  such  evidence  for  him.  He  was  to  remain  in  possession  till  congress 
should  instruct  him  how  to  act  He  was  a  public  agent ;  "  and  his  cotemporaneous 
correspondence  on  the  subject  in  that  character,  with  the  American  government,  was 
certainly  proper  evidence  to  shew  the  original  nature  and  complexion  of  the  (acts  in 
controversy."  Patterson,  J.  (Bingham  v.  Cabbot,  3  Dall.  19,  39.)  On  trial  for  a 
riot,  in  destroying  a  threshing  machine,  the  defendant's  witness  was  allowed  to  state 
that  he  and  the  defendant  were  compelled  to  join  the  mob ;  but  they  had  before  agreed 
to  run  away  the  first  chance,  which  they  both  did  within  10  minutes.  (Rex  v.  Cnitcb- 
ley,  5  Carr.  &.  Payne,  183,  and  see  note  (a)  to  that  case.)  On  a  trial  for  murder, 
the  declaration  of  the  prisoner,  made  antecedent  to  the  ftct,  tending  to  ex^is  and  rec- 
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onciJe  his  conduct,  was  received  in  evidence.  Particulars  are  not  given  by  the  case, 
(Maryland  v.  Ridgley,  2  Har.  &  MTIenry,  120.)  The  defendant  gratuitously  receiv- 
ed of  the  plaintiff,  in  George  Town,  District  of  Columbia,  in  a  letter  to  S.,  at 
Athens,  (Bradford  county,  Pennsylvania,)  $250,  in  bank  bills,  to  be  delivered  to 
S. ;  but  the  bills  were  not  delivered.  In  defence  to  an  action  for  the  loss,  a  va- 
lise which  the  defendant  had  borrowed  for  his  journey,  then  whole,  was  prov- 
ed to  have  been  cut  while  in  his  possession.  On  his  way  to  Athens,  he  stopped 
at  an  Inn  in  Philadelphia ;  and  one  or  two  days  after  he  leA  there,  he  wrote  to  his 
host  that  he  had  lost  a  sum  of  money ;  wrote  the  same  thing  to  S.  A.,  who  asked  the 
host  about  it.  The  day  of  receiving  the  letter,  or  the  next,  the  defendant  came  to  his 
host's  house,  stated  he  had  been  robbed  of  a  sum  of  money ;  and  that  he  thought  it 
had  been  stolen  at  the  host's  house,  till  he  reached  New- York ;  that  he  should  not 
feel  BO  unpleasantly  if  it  was  his  own,  but  it  had  been  sent  by  another  man.  He 
appeared  much  concerned  at  the  loss,  and  was  anxious  to  take  all  means  to  trace  the 
money.  He  was  not  positive  he  had  lost  the  money  at  his  host's  house ;  but  seemed 
to  be  of  that  opinion.  He  said  he  had  not  opened  his  baggage  from  the  time  he  left 
Aat  house  till  his  arrival  in  New- York.  The  letter  gave  an  opinion  that  the  money 
was  stolen  at  the  host's  house,  by  servants,  on  Thursday  evening  or  Friday  morning ; 
and  stated  that  before  the  defendant  reached  there,  the  valise  was  not  long  enough  out 
of  his  possession  for  any  one  to  have  stolen  the  money ;  and  it  seemed  impossible  it 
should  have  been  done  on  board  the  boat,  from  its  place  there,  (stating  where  and 
near  whom  it  was.)  The  letter  requested  a  look  out,  and  information.  The  defend- 
ant made  immediate  and  diligent  inquiry  on  board  the  boat  in  which  he  sailed  for 
New- York ;  and  a  statement  of  the  loss,  and  his  conjecture  as  to  the  manner  of  it,  the 
time  when  he  discovered  it,  &c.  AH  these  acts  and  declarations,  with  the  letter,  were 
offered  in  evidence  for  the  defendant,  together  with  what  he  told  S.  on  his  return  to 
Athens,  &c.  The  whole  were  excluded  as  inadmissible,  and  a  verdict  found  for  the 
plaintiff.  On  error,  the  supreme  court  held  that  the  evidence  was  admissible.  The 
court  say  the  action  was  for  negligence.  The  declaration  did  not  impute  embezzle- 
ment to  the  defendant.  Being  a  voluntary  bailee,  he  was  liable  for  gross  negligence 
only,  doU)  proximns.  He  was  bound  to  that  care  only  which  the  most  inattentive  take 
of  their  own  concerns.  He  might,  therefore,  show  how  he  conducted  himself  on  his 
journey,  what  care  he  took  of  this  and  his  own  property.  "  Evidence  is  constantly 
accommodating  itself  to  the  state  of  society  and  the  concerns  of  the  world ;  and  there- 
fore must  accommodate  itself  to  the  altered  mode  of  travelling  by  stage  coaches  and 
Bteam-boats,  instead  of  on  horse-back  or  in  privafe  carriages.  Travellers  are  con- 
stantly more  exposed  to  secret  stealth  in  a  crowded  stage  or  in  a  steam-boat  crowded 
with  passengers,  where  the  traveller  cannot  keep  his  eye  on  his  own  baggage.  Inns 
in  our  large  cities  are  generally  filled  with  strangers,  and  with  the  utmost  circumspec- 
tion, he  Ls  certainly  more  exposed  to  these  risks.  To  preclude  a  gratuitous  bailee  from 
showing  how  he  conducted  himself,  and  what  care  he  took  of  his  own  property,  would 
be  shutting  out  all  defence.  The  evidence  ofTcrcd  was  of  a  time  directly  afler  the  re- 
ceipt of  the  letter.  If  he  had  been  silent  and  remained  with  his  arms  folded,  this 
would  have  been  evidence  against  him.  The  evidence  offered  is  of  acts  and  circum* 
stances  immediately  preceding  and  succeeding  the  thef\ ;  concurrent  acts  and  deck- 
VoL.  L«  76 


(94  H^anay  not  Emdencf.  .  [fil^  T» 

ntions ;  not  those  which  are  unknown  or  not  conunenced  until  af^r  f  lapae  of  time 
and  suspicion  afloat    As  all  were  before  any  claim  made  by  S.,  they  were  evidence-qfT 
the  whole  re$  gesta^  the  entire  conduct,  immediate  declaration,  and  hot  pursuit  of  the 
defendant."    (Tompkins  v.  Saltmarsh,  14  Serg.  &  Rawle,  275.)    On  a  qestion  wheth- 
er a  vendor  of  horses  had  sold  in  fraud  of  his  creditors,  directions  given  by  the  vendee 
(the  plaintiff)  to  the  vendor  soon  afler  the  sale,  to  take  the  horses  to  an  innkeeper  to 
be  taken  care  of  at  the  expense  or  the  plaintiff,  who  promised  tl)e  innkeeper  to  pay, 
were  held  admissible  for  the  plaintiff  as  part  of  the  res  gestas.    (Boyden  v»  Moore,  11 
Pick.  Rep.  362.)    In  trover  for  negroes,  the  plaintiff  proved  that  he  had  married  the 
defendant's  daughter ;  and  that  sometime  afler  the  marriage,  the  defendant  had  sent 
the  negroes  to  the  plaintiff,  who  had  possessed  them  two  or  three  years,  the  neighbors 
^nsidering  them  as  his.    The  defendant  proved  that  when  the  negroes  were  sent,  be 
caUed  on  his  son  and  family  to  witness  that  lie  sent  them  as  a  k>an.    Tlie  judgechai;g^ 
ed  that  this  declaration  should  have  no  weight ;  and  the  verdict  was  for  the  pbintiflU 
But  the  court  granted  a  new  trial  on  this  ground ;  holdii\g  that  the  defendant's  deeift* 
ration  made  a  part  of  the  transaction.    (Banks  ads.  Uatton,  1  Nott  &  M'CQrd,^^^.) 
On  a  petition  of  freedom  by  the  slaves  of  one  who  fled  f/om  the  massacre  of  St.  S>o- 
mingo,  bringing  the  petitioners  along  with  her ;  on  the  ground  that  she  waa  an  impor- 
ter of  slaves,  coming  to  reside  iu  the  state,  where  she  had  continued  16  years;  held 
that  her  uniform  declarations  of  an  intention  to  return  to  St.  Domingo  as  soon  as  cir- 
cumstances would  admit,  were  receivable  in  evidence  against  tiie  petitioners ;  being, 
with  the  fact  that  she  had  never  been  naturalized,  a  part  of  the  res  gesta^  and  both  to- 
gether conclusive  that  she  was  to  be  regarded  merely  as  a  sojourner;  not  a  resident. 
(Baptlstc  et  al.  v.  Volubrun,  5  Har.  £c  John.  86.)     In  a&sum|)sit  against  llie  bankqn 
their  certain  notes  alleged  to  have  been  destroyed  by  fire,  with  a  steam-boat  where  it 
was  alleged  they  liad  been  placed  fur  transporuition,  a  witness  was  allowed  to  testify 
th:^t  in  the  evening  of  the  4th  September,  he  was  at  the  plaintiff's  store,  who  sliewed 
him  a  large  packet  addressed  to  the  casliier  of  the  Plattshurgh  bank;  and  said  it  con- 
tained 8300,  which  be  was  about  lo  send  in  (he  steam-Uiat  which  was  afterwards 
burnt,  in  the  course  of  the  same  night.     (Etoss  v.  The  Bank  of  Burlington,  1  Aik.  43J 
In  a  statute  proceeding  to  recover  for  labor  do:ie  on  the  respinident's  ship*  be  insisted 
that  the  libellant  had  been  paid  by  a  note  of  W.  &  C,  i<)rmer  owners.     The  libelkiRt 
insisted  thit.the  note  was  n:)t  paid,  but  discounted  and  renewed ;  and  the  money  went 
lo  W.  &  C.    He  proved  that  W.  &  C.'s  clerk  requested  him  to  renew  the  note,  which 
he  did,  giving  his  own  clerk  a  check  for  the  money  payable  to  W.  &  C,  but  ordering 
him  not  to  deliver  the  check  till  he  saw  the  note  had  been  discounted  at  the  bank. 
This  was  objected  to  as  hearsay^  and  as  a  declaration  by  the  libellant  in  his  own  favor; 
but  held  admissible.    The  clerk's  sayings  were  a  part  of  his  acts  as  agent  for  W.  k, 
C. ;  and  as  to  the  libellant's  directions  to  his  own  clerk ;  these  were  a  part  of  the  same 
transaction,  and  so  admissible.    (Ship  Portland  v.  JLewis,  2  Serg.  &  Rawle,  197, 20S-) 
The  person  in  possession  claiming  title,  and  forbidding  a  claimant's  entry  in  order  to 
a  survey,  was  recognized  as  evidence  in  his  own  favor  of  an  adverse  hokling.    (Per 
Jones,  chancellor,  in  La  Frombois  v.  Jackson,  ex  dem.  Smith,  8  Cowen's  Rep.  589.) 
To  prove  that  the  defendant  had  paid  ttie  plaintiff's  intestate  a  debt,  he  showed  that  the 
intestate  was  seen  coming  in  a  direction  from  his,  the  defendant's  store,  by  the  wiineai^ 
who  lived  within  90  or  40  yards  of  the  store ;  that  the  intestate  paid  the  wiloew.moiME^ 
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and  the  witness  immediately  paid  the  same  money  to  the  defendant,  who  said,  "  you 
got  that  money  from  Darby,''  (the  intestate.)  Held  admissible  as  one  circumstance 
to  show  the  payment ;  viz.  to  infer  from  his  knowledge  of  the  bills  that  he  had  just 
paid  them  to  the  intestate.  The  court  say  his  declarations  were  admissible  to  shew 
that  he  knew  the  bank  bills  and  that  they  had  been  in  Darby's  possession.  Certain 
&ct3  can  only  be  proved  by  the  declarations  of  a  party ;  e.  g.  to  prove  a  man  knows 
1}ie  multiplication  table,  bis  repeating  it  is-  the  only  evidence.  (Darby's  adm'r  and 
•dm'x  V.  Rice,  2  Nott  &  M'Cord,  596,  597.)  In  ejectment,  the  plaintiff  claimed  that 
the  defendant's  mortgage  was  taken  from  his  father  to  defraud  creditors,  and  (inter 
alia)  that  the  defendant,  when  he  took  the  mortgage,  had  not  given  the  mortgagor 
certain  credits.  To  repel  this  allegation,  the  defendant  offered  his  account  book  where- 
20  the  credits  were  contained  in  an  account  purporting  to  be  stated  and  signed  by  the 
parties,  mortgagor  and  mortgagee.  The  court  held  the  book  admissible.  (Cook  v. 
Swan,  5  Conn.  Rep.  141.)  In  an  action  on  a  bond  given  on  suing  out  an  attachment 
-against  an  absconding  debtor,  for  damages,  grounded  partly  on  malice,  the  inqai* 
rim  by  the  defendants  after  the  plaintiff,  and  the  answers  of  third  persons  as  to  the 
friaiutiflf's  absence  and  its  cause,  are  admissible  for  the  defendants  without  producing 
-those  persons.  (Ponsony  v.  Debaillon  et.  al.,  6  Mart.  Lou.  Rep.  N.  S.  SS8,  246,  7.) 
A  prisoner's  declarations  at  the  time  he  passes  counterfeit  money,  are  admissible  in  his 
ftvor  as  a  part  of  the  res  gestse ;  otherwise  if  made  afterwards.  (Robetailles'  cases, 
§  C.  H.  Rec.  171,  173.)  A  creditor's  entry  in  his  book  of  credit,  is  evidence  of  an  ap- 
propriation of  payment.  (Cole  v.  Trull,  9  Pick.  S35,  337.)  Indeed  such  an  entry  is 
the  res  gesta  itself.  (See  vol.  2, 131,  and  9  Cowen's  Rep.  773,  et  seq.  note.)  That 
his  endorsement  or  a  credit  given,  is  sometimes  evidence  to  take  his  debt  out  of  the 
statute  of  limitations,  or  rebut  the  presumption  of  payment  arising  from  lapse  of  time, 
aee  ante,  note  165,  p.  153,  note  307,  p.  317.  But  see  Whitney  v.  fiigelow,  4  Pick. 
110,  that  such  an  endorsement  is,  in  no  case,  per  se,  evidence  for  the  party  who  made 
it  On  trial  of  an  indictment  (or  counterfeiting  notes,  found  in  the  room  where  the 
prisoner  was,  his  denial  at  the  time  that  he  had  been  there  before,  was  received  lor 
him,  to  repel  any  unfavorable  presumption  which  might  otherwise  have  arisen  from  his 
silence ;  also  his  statement,  on  his  way,  that  he  was  going  there  to  get  bail  for  hia 
brother-in-law.  (United  States  v.  Craig,  4  Wash.  C.  C.  Rep.  729,  730,  752.)  But 
the  force  of  such  declarations  depends  upon  their  truth  as  appearing  from  other  parts 
of  the  case,  (id.)  That  one  has,  within  30  years  from  the  commencement  of  the 
user,  pbughed  up  a  way  claimed  through  his  land  by  another,  on  the  ground  of  user 
ibr  more  than  30  years,  declaring  that  the  other  had  no  right,  is  admissibk;  in  evidence 
against  the  other,  though  lie  was  not  present,  in  order  to  rebut  the  allegation  of  acquis 
eacence.  (Barker  v.  Clark,  4  N.  H.  Rep.  380.)  See  ante,  note  315,  p.  374.  Semb. 
that  ooe  partner  giving  notice  to  a  witness  that  the  partnership  had  ceased,  might  be 
admissible  evidence  for  the  defendant  It  was  offered  where  it  miglit  be  materia!  to 
ascertain  whether  the  defendant,  though  he  had  dissolved  the  partnership,  ti^ight 
not  still  have  been  suffering  his  name  to  go  out  to  the  world  as  bekmgin^  to  the  old^ 
dnsL  (JMeman  V.  Orchard,  2  Carr.  &  Payne,  104.)  It  was  denied,  however,  ihtti 
bis  merely  stating  the  fact  of  the  dissolution  in  conversation,  without  the  view  of  ^* 
iBgaotice,  would  be  admissible,  (id.)  In  case  for  a  false  representation  of  the  sol- 
^Bsn^ofA.  Bn  whereby  the  i^aintifis  trusted  him  with  goods,  th^  decteratk)ii8  at 
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the  time  of  deKTering  the  goods,  more  than  four  months  after  the  representation,  tl|at 
they  trusted  him  in  coneequence  of  the  reprefientation,  were  held  admissible  in  evi- 
dence in  their  own  favor.     (Felbwes  v.  Williamson,  1  Mood.  &  Maik.  S06.)    T}ie 
prosecutor  advertised  two  lost  watches,  ofTering  a  reward ;  and  the  prisoner  came  with 
them,  upon  which  he  was  prosecuted  as  the  thief.    Under  the  circumstances,  it  was 
held  that  what  the  prisoner  said,  on  bringing  the  watches,  should  be  received  in  his 
favor  as  ^  part  of  the  res  gestte.     (Atwood's  case,  4  C.  H.  Rec.  91.    But  see  State  v» 
Slack,  1  Bail.  Rep.  330,  333.)     On  trial  at  an  indictment  for  a  libel  by  tlie  defendant 
for  the  act  of  adding  ass'  ears  to  the  prosecutor's  portrait,  the  defendant  was  allow- 
ed to  prove  his  own  declaration  at  the  very  time  of  the  act,  that  it  was  his  intention 
to  transform  the  picture  into  a  midas,  this  being  considered  as  part  of  the  res  gestae ; 
and  being  a  circumstance  to  show  a  want  of  malice.    (Mezzara's  case,  before  Radciifi, 
mayor,  3  C.  H.  Rec.  113.)    On  trial  of  an  indictment  against  W.  £c  B.  for  conspiring 
to  defraud  C.  by  misrepresenting  the  value  of  certain  estates  of  B.,  W.  offered  in  evi- 
dence certain  letters  between  himself  and  B.,  to  prove  that  he  had  been  deceived  him- 
self by  B,,  and  was  thus  led  into  his  share  in  the  misrepresentation ;  and  these  were 
received  as  part  of  the  res  gestae.    (Rex  v.  Whitehead,  1  Garr.  &  Payne,  31 6.)    "  The 
declarations  and  conduct  of  a  party  to  explain  his  acts,  are  ofYen  extremely  material 
in  cases  of  mutiny  on  board  ships,  as  it  frequently  happens  that  when  the  mutineers 
have  deposed  their  captain,  they  find  that  none  of  them  are  able  to  navigate  the  ship, 
and  they  then  force  one  of  the  officers  to  assume  the  command  of  her ;  and  he  is,  in 
many  cases,  brought  to  trial  because  he  appeared  to  be  acting  with  and  directing  the 
routineers."    (Note  (a)  to  Rex  v.  Crutchiey,  5  Can*.  &  Payne,  133.)     In  assumpsity 
by  A.  against  D.,  for  money  paid  to  G.  by  A.,  as  the  guarantor  of  the  price  of  gooda 
purchased  by  D.  of  G.,  D.  contended  that  A.  and  his  partner,  W.,  paid  the  money  joint- 
ly, so  that  A.  could  not  sue  alone.    And  G.,  who  proved  the  purchase  of  the  goods,  and 
that  A.,  for  himself,  or  for  A.  &  W.,  guarantied  the  payment  for  D.,  and  that  A.  paid 
the  money  to  G.,  was  also  allowed  to  state  that  A.,  at  the  time  of  payment,  declared 
that  he  alone  was  the  guarantor,  and  that  W.,  his  partner,  had  notliing  to  do  with  it. 
(Allen  v.  Duncan,  11  Pick.  308,  309,  310.)    What  A.  said  as  to  a  joint  engagement 
when  he  guarantied  the  payment,  was  obviously  admissible.    (Per  Shaw,  C.  J.,  id.  310.) 

When,  and  how  far  the  return  and  cotemporaneous  conduct  of  an  officer  shall  be  evi- 
dence in  his  own  favor,  we  considered  sufficiently  in  note  165,  ante,  p.  155,  157,  8. 

In  one  case,  (trover)  the  defendant,  who  claimed  the  goods  under  N.,  offered  to  show 
that  while  N.  was  in  possession,  she  claimed  them  as  her  own.  This  was  overruled,  and 
on  error  held  well,  the  declaration  being  in  favor  of  her  interest  (Waring  v.  Warren, 
1  John.  Rep.  840.)  The  argument  does  not  appear  to  have  been  well  considered,  if, 
as  we  shall  now  proceed  to  show,  the  declaration  was  a  part  of  the  res  gestc 

It  is  not  necessary,  in  order  to  warrant  such  evidence,  that  the  act  done  (res  gesta) 
with  which  the  declaration  is  connected,  should  be  a  single  eflbrt  or  a  positive  transac* 
tion  in  the  common  sense  of  the  term.  It  may  be  continuous  for  a  series  of  years,  and 
of  a  passive  or  negative  character.  Thus  possession  of  real  estate  for  a  long  time, 
may  be  qualified  and  explained  by  the  deelaratk>n  of  the  possessor,  the  apparent  owner 
in  fee  being  thus  cut  down  to  the  mere  squattert  or  the  apparent  gquatter  elevated  to 
the  owner  in  fee,  as  is  done  every  day  in  our  courts.  (Doe,  ex  dem.  Human,  v.  Pet- 
tett,  5  Bamw.  8l  Aid.  S23.)    In  the  same  way,  the  apparent  general  owner  of  person-; 
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a}  property,  may  be  turned  into  a  bailee  or  trespasser,  and  e  eonoerso.  (And  see  ante, 
note  309,  pp.  S5S,  4.)  Long  forbearance  may,  in  like  manner,  be  shown  to  signify 
absolute  title,  or  temporary  tenancy  in  another ;  and  an  apparent  legal  re«jident  or  cit- 
izen reduced  to  the  temporary  sojourner.  Andj-as  we  noticed  ante,  note  435,  p.  569, 570, 
it  makes  no  difference  whether  tlie  declarant  be  alive,  and  a  competent  attainable  wit- 
ness, or  be  dead.  The  declaration  is  identical  with  the  act,  and  may  be  proved  in  the 
same  manner  as  might  the  hand  and  seal  ^f  the  declarant,  either  by  himself,  or  any 
person  who  saw  him  sign  and  seal. 

In  case  of  declarations  brought,  forward  to  qualify,  either  temporary  or  continuous 
acts  of  possession,  we  are  first  to  be  satisfied,  prima  facie,  at  least,  tliat  there  is  a  pos- 
session. This  may  appear  by  actual  occupancy,  enclosures,  partial  occui)ancy  under 
a  deed  or  contract,  which  carries  out  a  constructive  possession  commensurate  with  its 
terms  of  local  description,  acts  of  ownership,  &c.  &c.  all  which  will  be  more  fully  eon- 
sidered  under  our  future  titles  of  ejectment  and  trespass  in  the  second  volume.  In  a 
recent  case  at  the  Engish  nisi  prius,  an  act,  which  would  be  deemed  a  very  slight  indi- 
cation of  possession  and  consequent  ownership,  especially  in  the  unsettled  parts  of  this 
country,  was  held  to  let  in  proof  of  declarations.  The  lessor  of  the  plaiotifij  to  show 
seisin  of  a  wood  lot  in  his  ancestor,  proposed  to  prove  that  one  Brown  cut  timber  there 
by  the  ancestor's  permission.  Having  proved,  simply,  that  Brown  was  seen  in  the  wood 
cutting  timber,  he  then  proposed  to  ask  what  Brown  had  said  as  to  who  was  the  own- 
er of  the  wood.  Maule,  for  the  defendant,  objected.  Mr.  Justice  J.  Parke :  "  He 
exercised  an  act  of  ownership,  and  he  is,  therefore,  prima  facie  owner.  And  what  he 
says  as  to  any  one  else  being  the  owner,  is  a  declaration  to  cut  down  his  own  title." 
Maule.  "  He  was  a  mere  workman."  Parke,  J.  "  I  do  not  know  tliat  he  was  only  a 
workman,  except  from  what  he  may  have  said."  Richards.  "  Your  lordship  will  only 
hear  what  he  said  at  the  time."  Parke,  J.  "  Yes,  what  he  said  at  any  time."  The 
latter  must  have  been  on  the  ground,  that  the  act  of  cutting  wood  being  prima  facie 
evidence  of  a  continuing  ownersliip  and  possession,  both  before  and  after  the  act, 
would  thus  constructively  extend  each  way,  and  connect  itself  as  a  possession  with 
any  declaration  made  before  or  afler.  (See  the  case  Doe,  ex  dero.  Stansbury,  v.  Ark« 
Wright,  5  Carr.  &  Payne,  575.)    See  Thompson  v.  Stewart,  infra. 

The  case  of  Doe  v.  Arkwright  goes  to  the  utmost  latitude  of  constructive  possession, 
as  the  foundation  for  letting  in  proof  of  the  occu]>ant's  declarations.  And  in  allowing  the 
tenant  to  connect  himself  in  this  way  with  the  party  as  owner,  by  setting  up  a  contract, 
it  goes  farther  tlian  some  of  the  American  courts  have  been  willing  to  go.  In  a  late  case, 
the  defendants,  as  heirs  of  Price,  claimed  to  extend  tiieir  ancestor's  adverse  possession 
over  the  I'mes  of  his  grant  into  lands  granted  to  one  Greenup  previous  to  1804,  which 
lands  Greenup  conveyed  to  the  lessor  of  the  plaintiff  in  1  SI  5.  To  make  out  the  de- 
fence, it  was  proved,  among  other  thmgs,  that  in  February  or  March,  1804,  Price  de- 
mised the  land  contained  in  his  grant  to  one  Haydon,  who  entered,  claiming  under 
Price.  And  a  witness  was  allowed  to  state,  that  about  the  time  Haydon  entered,  he 
told  the  witness  that  he  was  to  clear  10  acres  of  land  for  rent,  according  to  the  contract 
with  Price ;  and  some  time  afterwards,  Haydon  showed  the  witness,  demarked  by  bla- 
zes on  the  trees,  the  10  acres  which  he  stated  be  was  to  clear,  which  ran  across  ihe 
division  line  between  the  parties,  as  pointed  out  by  their  grants,  and  comprehended 
land  lying  within  Greenup's  boundaries.    Haydon  cleared  a  turnip  patch  withm  the 
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10  acret  in  the  seaaon  of  1804,  and  got  fire  wood  there.  A  part  of  the  tonip  patch 
extended  across  the  line ;  and  in  the  winter  following,  the  pateh  waa  enlar^ged  hj  m 
farther  clearing,  making  in  the  whole  3  acres  cleared  within  the  plaintiff's  booodaries, 
which  had  been  fenced  and  cultivated  by  Price  and  his  heira  ever  aaoce.  The  de- 
inarkatiou  of  trees  extended  dtill  farther  within  the  plaintiff's  boiiodariea. 

The  testimony  as  to  Haydou's  declaratiooa  having  been  objected  to,  but  admitted, 
now  came  on  exception  taken,  before  the  court  of  appeals  on  a  writ  of  errara.  Under- 
wood, J.  delivering  tlie  opinion,  remarked,  that  <*  to  legitimate  the  atateraents  made 
by  Maydon  to  the  witness,  and  to  rid  them  of  the  character  of  mere  hearsay,  they 
must  be  considered  aa  part  of  the  res  gestte ;  and  if  they  cannot  be  ao  eansidcrBd, 
they  ought  to  have  been  rejected.  Conversations  or  deckirations,  made  by  the  actor 
or  party  concerned,  at  the  time  an  act  is  done$  and  which  explain  the  quo  animo  and 
design  of  tlie  performance,  may,  whenever  the  nature  of  the  act  is  called  in  questioo, 
be  given  in  evidence  as  port  of  the  res  gestie.  Without  tolerating  this  expboalioD  of 
the  acta  of  men,  by  receiving  their  accompanying  declarations,  we  aliould  be  oftea 
misled  as  to  their  true  nature  and  character,  and  consequently  liable  to  fall  into  enon 
in  respect  to  them.  The  rule  requiring  res  gests  declarations  to  be  received  aa  ev^ 
denoe,  is  a  necessary  and  very  useful  one ;  but,  in  ttie  present  case,  we  think  it  wiO 
not  sanction  tlie  reception  of  the  testimony  objected  to.  Haydon,  aa  an  oocopant  or 
tenant  of  the  land,  might,  during  his  actual  occupancy,  make  declarations  which  ought 
lo  be  received  whenever  ofiered  in  evidence,  to  show  the  nature  and  cliaracter  of  his 
tenancy,  whether  as  claimant  in  his  own  right,  or  right  of  another,  wlietJier  aa  teoast 
of  the  freehold,  or  for  years,  whether  adversely  to  a  particular  claim,  or  not,  &c.  lo 
cases  like  these,  the  occupancy  or  tenancy  is  the  act;  the  declaratwna  to  explain  ite 
nature  and  extent,  made  by  the  tenant  while  in  possession,  are  the  res  gestie.  Hsy- 
don^s  declarations,  while  occupying  the  land,  were  very  proper  to  shew  that  lie  heki 
under  Price,  and  that  his  possession  was  as  tenant  to  Price ;  but  Haydon's  atatemeata 
were  not  confined  to  this.  They  have  been  unwarrantably  extended.  His  mere  deo- 
laration  to  the  witness  was  received  aa  evidence  of  what  the  contract  was  betweea 
him  and  Price.  By  shewing  the  blazes  on  the  trees  to  the  witness,  and  by  declaring 
that  they  included  the  10  acres,  he,  Haydon,  was  to  clear,  his  statement  without  oath 
established  a  contract  between  him  and  Price  in  relation  to  these  identical  10  acres; 
and  thereby  Price,  by  his  tenant^  Haydon,  is  made  the  adverse  possessor  by  conBtruo- 
tkm,  of  another's  land,  to  the  extent  of  the  blazed  deroarkation.  The  contract  be- 
tween Haydon  and  Price  is  one  thing,  the  occupancy  of  the  land  by  Haydon  is  anoth- 
er ;  and  the  declarations  of  Haydon  in  relation  to  the  nature  of  his  p068e8SM>n,  aa  rea 
gestse,  still  another.  It  was  as  improper  to  admit  proof  of  theffirat  under  the  idea  of  res 
gest9,  by  receiving  as  evidence  what  Haydon  has  been  heard  to  say,  aa  it  woakl  have 
been  to  have  received  the  hearsay  of  Haydon  to  prove  that  Greenup,  in  1804»  had 
actually,  conveyed  the  land  in  controversy  to  Price." 

The  judge  then  goes  on  to  show  that  however  plain  a  tenant's  posaeasioi^  may  be, 
it  does  not.  folbw  that  he  can,  by  his  declarations,  connect  himself  with  another  in  adia* 
tioet  and  independent  contract,  as  in  tliis  case,  the  contract  for  cleariag  theland ;  and 
th«t  the  efiect  must  be  merely  to  qualify  the  possession  in  req)6et  to  himadf.^  He 
would  not  allow  that  Price  could  come  in  and  adopt  the  adveise  ponrriwinn  fin  him 
self  which  Haydon  had  aasumed  for  him,^as  it  seems  to  have  ^f»^  intimn  tud  jfti  imhurr 
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QUI^Jbftre'doiie,  in  the  above  English  case.  (West  v.  Price's  heirs,  9  J.  J:  Marsh.-SdO, 
483,  et  aeq.)    And  see  per  Ruffin,  J.  in  Den,  ex  dem.  Pickett,  v.  Pickett,  8  Dev.  6, 7. 

Under  the  general  doctrine  above  recognized  by  Underwood,  J.  it  has  been  held,  that 
the  declarations  made  by  the  warrantor  in  a  deed,  while  in  possession,  going  to  show 
in  what  character  and  with  what  intent  he  entered  and  continued  his  possession,  are 
admissible  in  la vor  of  the  tide  derived  from  him.  (Jackson,  ex  dem.  Youngs,  v.  Vre- 
denburgh,  1  John.  Rep.  158.)  And  on  a  question  of  settlement,  one  party  having 
given  in  evidence  kmg  adverse  possession  of  land  by  the  father  of  the  paupers,  to  make 
out  that  be  had  a  settlement  as  a  freeholder,  held,  that  the  other  parly  might  shew  the 
father's  declarations  that  he  hold  merely  under  a  contract  far  a  deed,  and  had  no  title. 
(West  Cambridge  v.  Lexington,  3  Pick.  536.) 

In  this  chss  of  cases,  it  has  been  made  a  question,  whether,  aHer  a  prima  &cie  right 
had  been  established  by  proof  of  an  apparent  adverse  possession  for  a  sufficient  length 
of  time  to  confer  tide,  evidence  of  the  possessor's  declarations  going  to  cut  down  such 
titJe,  were  not  inadmissible  as  coming  within  the  statute  of  frauds.  Thus,  in  tres- 
pMi  q.  c  f.,  ii  appeared  that  the  parties  owned  adjoining  lots,  and  tlie  defendant  gave 
evidence  of  a  possession  for  thirty  years,  according  to  a  crooked  fence  between  them. 
The  plainiifT  straightened  the  fence,  but  the  defendant  tore  the  straight  fence  down. 
The  plaintiif  offered  to  prove  acts  and  declarations  of  the  defendant  since  the  expira- 
tkMi  of  the  80  years,  showing  tliat  the  old  fence  was  built  for  mutual  accommodation, 
without  any  view  to  title,  and  that  the  occupation  was  not  adverse.  Per  Curiam.  '*  It 
is  urged  that  a  complete  possessory  title  was  obtained  up  to  the  line  of  the  old  fence; 
and  thai  all  evidence  of  acts  or  declarations,  which  took  place  aflerward,  are  irrelevant 
•and  inadmissible  U)  prove  the  character  of  the  previous  possession.  If  the  premises 
are  well  fimnded,  the  argument  is  sound,  and  the  conclusion  logical.  But  the  very  que»* 
tk>n  was  as  to  the  nature  and  character  of  that  antecedent  ptissession;  and  the  acts 
and  deda rations  of  the  parties  owning  the  estates,  made  af\er  thirty  years,  which  had 
a  tendency  to  show  their  motives  and  vi^ws  during  the  thirty  years,  were  proi)er  to 
show  the  nature  of  the  occupancy,  and  rebut  the  inference  which  would  otherwise  fol- 
k>w  from  the  act  of  possession.  Surely,  if  a  written  agreement  had  been  produced, 
showing  t  lat  the  def  nJant  was  allowed  to  maintain  a  crooked  fence  until  the  plaintiff 
should  choose  to  have  one  back  upon  the  true  divisional  line,  it  would  defeat  all  claim 
to  tlie  land  in  dispute  on  accout  of  the  80  years  possession.  Confessions  of  the  party 
in  possessbn,  claiming  under  that  title,  his  acts  and  declarations  having  a  tendency  to 
show  such  arrangement  and  understanding,  are  equally  competent  evidence."  (Church 
n  Burghardt,  8  Pick.  337,  8.)  See  Doe,  ex  dem.  Human  v.  Pettett,  5  Barnw.  &  Aid. 
S38.  In  a  precisely  similar  case,  in  the  state  of  New- York,  where  the  possession  ex- 
ceeded twenty-five  years,  and  apf>eared  to  have  been  adverse,  the  mere  dels  ration  of 
the  defendant  that  the  line  should  have  been  a  straight  one,  without  any  express  ad- 
mission shewing  that  his  possession  had  not  been  adverse,  was  held  not  admissible,  or 
ratJier,  not  sufHcient,  to  entitle  the  plaintifis  to  the  straight  fence  wbicb  tliey  had  built 
between  the  two  extremities  where  the  defendant  said  the  fence*  should  have  run. 
(Siuyvesant  v.  Tompkins  h  Dunliam,  9  John.  Rep.  61.)    Quere. 

But  to  proceed  with  our  direct  illustrations.  The  plaintiff  in  ejectment  claimed  un- 
der H.,  on  the  ground  that  he  (H.)  acquired  a  right  by  improvement,  under  the  Peon-^ 
Qplvsiua  liiv ;  and  offered  to  show  that  H.,  when  he  entered,  said  We  wasaetibng on  the 
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land  in  dispute  as  vacant  land,  and  to  take  it  up  by  improvement.  Held  adrntsBible. 
(Bennett  v.  Hethington,  16  Serg.  &  Rawie,  193,  195.)  On  a  traverse  of  an  indictnient 
for  a  forcible  entry  and  detainer,  the  defence  was,  that  the  prosecutor  had  removed 
away  from  tlie  locus  in  quo,  leaving  it  vacant.  He  was  allowed  to  give  in  evidence  his 
declarations  of  an  intention  to  return  and  hold  possession,  made  after  he  had  left.  A 
person  may  be  in  fact  possessed  of  land,  without  being  in  fact  upon  the  land.  This  must 
depend  on  intention,  which  can  only  be  shown  by  the  party's  declaration.  (Thomp- 
son V.  Stewart,  5  Litt.  5,  6.)  In  trespass,  the  plaintiff  claimed  solely  on  the  ground 
that  he  had  possessed  the  locus  in  quo  adversely  for  15  years,  (the  Connecticut  limita- 
tion.) The  defendant  showed  title  from  Williams,  wlio  had  the  paper  title,  and  was 
pennitted  to  prove  that,  during  the  fifteen  years,  one  Cotton  being  in  personal  oc- 
cupation of  the  land,  and  actually  taking  off  the  crops,  said  he  held  under  Williams, 
and  was  to  give  him  a  part  of  the  produce.  This  was  on  the  ground  that  the  decla- 
rations were  a  part  of  the  res  gestae.  (Williams  v.  Ensign,  4  Conn,  Rep.  456.)  On 
a  trial  for  a  forcible  entry  and  detainer,  the  question  being  upon  the  relator's  entry,  and 
the  extent  and  nature  of  his  possession,  he  having  proved  that  he  was  in  possession,  was 
allowed  (o  show  liis  own  declarations  as  to  its  extent,  and  the  person  under  whom  he 
held.    (Smith  v.  Morrow,  7  Monroe,  234,  236.) 

It  was  a  strong  case  which  allowed  the  tenant's  declarations  in  his  own  favor,  afler 
he  had  signed  a  written  acknowledgment  that  he  held  under  the  lessor  of  the  plaintiff. 
Yet  these  were  allowed  as  to  the  manner  in  which  he  was  operated  upon  to  sign,  as 
that  he  was  assured  that  he  might  long  continue  in  possession,  &c.  This  was  alk)w- 
ed,  he  being  in  possession,  in  favor  of  the  defendant,  who  claimed  under  him.  (Turpin 
V.  Brannon,  3  M'Cord,  261.)  Of  the  Hght  to  use  such  declarations  in  favor  of  one 
claiming  under  the  party,  and  even  the  party  himself,  there  is  indeed  no  doubt  where 
they  are  admissible  as  relating  to  the  nature  of  the  possession.  This  was  directly  held 
in  Martin  v.  Simpson,  (4  M'Cord,  262.)  There  one  Nance,  who  conveyed  to  the  de- 
fondant,  had,  while  in  possession,  cut  logs  and  asserted  a  claim  to  a  certain  line ;  and 
such  a&sertions  of  right  were  received  in  favor  of  his  own  grantee.  Yet,  if  such  dec- 
larations be  admissible  to  impeach  a  distinct  previous  act,  as  taking  a  lease  or  giving*a 
written  acknowledgment  by  the  tenant,  their  force  can  rise  but  little  above  nihility. 
Indeed,  the  effect  of  a  long  series  of  adverse  acts  and  claims,  for  25  years  and  more, 
under  the  statute  of  limitations,  may  be  swept  away  by  a  single  intermediate  conflict- 
ing acknowledgment,  as  we  ollen  see  at  the  circuit,  (Doe,  ex  dem.  Human,  v.  Pet- 
tett,  5  Barn.  &  Aid.  223.) 

The  general  doctrine  that  the  declarations  of  a  tenant  in  possession  of  land  are  ad- 
missible as  a  part  of  the  res  gestee,  for  the  purposes  explained  by  Underwood,  J.  su- 
pra, has  seldom  been  denied.  A  few  cases  have,  apparently  through  inadvertence, 
gone  the  other  way ;  but  they  have  generally  been  afterwards  given  up  by  the  very 
courts  in  which  they  were  decided.  In  one  case,  the  defendant  in  ejectment,  claiming 
that  certain  tenants  in  possession  held  under  him,  offered  to  show  their  acknowledg- 
ments to  that  effect,  which  was  denied  as  hearsay,  without  apparently  adverting  to  the 
question  whether  these  acknowledgments  might  not  be  considered  a  part  of  the  res 
gestae.  (Calvert  v.  Fitzgerald,  Litt.  Sel.  Cas.  388,  9.)  That  they  might  was  after- 
wards conceded  by  the  same  court  in  another  case,  where  the  usual  distinction  be- 
tween being  in  and  out  of  possession  is  taken.  (May  v.  Jones,  4  Litt.  Rep.  21,  23, 4.) 
In  a  auboequent  caae  still,  the  court  denied  that  the  declarations  of  a  poaaeeaor  were  a 
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part  of  the  res  gestee,  but  only  what  he  said  at  the  time  of  his  entry.  (Brubaker  v. 
Foage,  1  Monroe,  125, 60  But  we  have  seen,  by  West  v.  Price,  ut  supra,  that  they 
have  given  up  that  distinction. 

It  is  well  settled,  however,  that  Ihe  tenant's  declarations  can  in  no  case  be  received 
to  shake  a  clear  documental  title  derived  to  himself  from  the  owner,  (Reading  v.  Wes- 
ton, 7  Conn.  Rep.  143,  147 ;)  or,  if  by  parol,  to  show  title  in  anotlier  which  could  only 
arise  documentally.  Either  would  be  a  plain  violation  of  the  statute  of  frauds,  (Jack* 
eon,  ex  dcm.  Burr,  v.  Shearman,  6  John.  Rep.  19,  20,  21.)  And  see  Kimball  v.  Mor- 
reU,  4  Greenl.  368.  But  a  distinction  should  always  be  made  between  a  possessory 
and  documental  title.  A  deceased  widow's  admission  that  she  claimed  for  life  only, 
was  received  to  rebut  an  adverse  possession,  indicating  that  she  claimed  in  fee.  (Doe, 
ex  dem.  Human,  t.  Pettett,  5  Barn.  &  Aid.  223.) 

Indeed,  it  is  hardly  necessary  to  observe,  that  hearsay  making  a  part  of  the  res 
gestsB,  as  well  as  all  other  declarations  in  order  to  their  being  competent,  must  not  on- 
ly relate  to  such  facts  as  are  susceptible  of  oral  proof,  but  must  also,  like  other  evidence, 
be  relevant  to  the  matter  in  hand,  must  bear  upon  the  point  of  inquiry,  and  come  un- 
der subordination  to  other  general  rules  which  govern  in  the  admission  of  testimony. 
All  questions  of  evidence  must  be  considered  in  reference  to  the  particular  circumstan- 
ces under  which  it  is  offered.  (Per  Abbott,  C.  J.  in  Doe,  ex  dem.  Human,  v.  Pettett^ 
supra.) 

In  like  manner,  and  under  simUar  qualifications,  the  declarations  of  persons  accom- 
panying their  acts  of  forbearance  to  take  possession,  may  be  given  in  evidence.  The 
plaintiff  claimed  a  right  to  the  exclusive  felling  and  converting  of  trees  in  a  certain  belt 
of  wood  surrounded  by  tenants,  he  founding  the  right  on  long  usage,  and  sought  from 
this  to  have  a  grant  or  reservation  presumed  by  the  jury ;  and  he  was  allowed  to  give 
in  evidence  the  declarations  that  such  was  his  right,  made  by  the  surrounding  tenants* 
It  was  objected  that  this  was  hearsay,  but  answered  that  it  was  a  part  of  the  res  gests ; 
ibr  it  was  accompanied  with  fbrl}earance  by  the  various  tenants  who  made  the  declar- 
ations, and  their  landlords,  to  exercise  the  right  themselves,  and  leaving  tlie  whole  to 
the  plaintiff.  (Stanley  v.  White,  14  East,  332,  335,  339,  per  Bayley,  J. ;  340,  by  the 
court,  and  341,  per  Ld.  Ellenborough,  C.-J. ;  and  see  post,  258  of  the  text.)  In  a  writ 
of  entry,  the  demandant  claimed  the  premises  as  part  of  a  mill  privilege  granted  \o 
Ham ;  and  to  shew  that  it  was  within  the  grant,  proved  grants  from  Ham  to  several 
persons,  of  land  which  they  took  possession  of  as  the  mill  privilege,  and  built  a  mill* 
The  defendant  claimed  that  tlie  premises  in  question  did  not  conoe  within  the  grant  to 
Ham,  and  was  allowed  to  prove  that  when  the  mill,  built  by  the  grantees  of  Ham,  was 
to  be  rebuilt,  some  of  the  grantees  refused  to  join  in  re-building,  saying  it  stood  on  Al- 
len's land,  under  whom  the  defendant  now  claimed.  The  court  say  their  declarations 
were  admissible  as  a  part  of  the  res  gestae.  The  mere  act  of  abandoning  was  equivo- 
cal as  to  the  motive.  The  declarations  removed  the  doubt,  and  were  admissible  to 
qualify  the  act,  and  in  that  sense  made  a  part  of  it.  (Downs  v«  Lyman,  3  N.  Hamp. 
Rep.  486.) 

The  same  rule  prevails,  in  its  utmost  extent,  as  to  personal  property.  Thus,  on  ap- 
peal between  two  towns,  contesting  tlie  settlement  .of  a  negro,  it  seems,  that  the  dec- 
larations of  a  person,  made  in  respect  to  his  title  to  the  negro,  while  in  possession  of 
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the  negro  m  a  slave,  arc  receivable  in  evidence.  (Overseera  of  Germaatown  ▼.  Over- 
fteera  of  Livingston,  3  Cain.  Rep.  106, 7.)  On  the  same  principle,  a  will  and  inventoiy 
of  a  negro  are  evidence  that  the  testator  claimed  the  negro  as  his  slave,  and  that  be 
was  inventoried  as  such.  (Walkup.  v.  Pratt,  5  Har.  &  John,  51,  57.)  See  also  Pool 
V.  Bridges,  supra. 

A  majority  of  the  cases  are  peculiarly  clear  and  strong,  that  declarations  of  a  debtor 
who  continues  in  possession  of  property  after  a  sale  or  transfer  in  any  way  by  him  to 
another,  ahowiog  fraud  in  the  transfer,  are  evidence  against  the  vendee  or  transferee, 
in  a  contest  between  hira  snd  the  creditors.  In  one  case  it  was  denied  tliat  such  dec- 
larations (e.  g.  an  offer  by  the  debtor  to  sell)  could  be  used  in  this  way,  unless  shown 
to  have  been  with  the  consent  or  permission  of  the  vendee.  (Talcutt  v.  Wilcox,  9 
Conn.  Rep.  134,  139.)  But  in  that  case  the  possession  of  the  vendor,  at  the  time  of 
the  d^cln ration,  was  put  in  doubt  by  the  evidence ;  and  the  court  consider  the  jury  as 
havincr  found  against  it.  (id.  p.  140.)  And  in  trover  for  stock  on  a  farm  and  house- 
liold  furniture,  the  plaintiff*  claimed  under  a  bill  of  sale  from  Pusey,  whose  creditors 
had  sold  the  property  through  the  defendant  as  sheriff,  and  now  set  up  tliat  the  sale 
was  fraudulent.  The  vendor  prcfesscdly  ceased  to  control  the  property  on  selliog  it 
to  the  plaintiff,  who  hired  Peter,  a  former  servant  of  Pusey,  to  take  charge  of  it,  wLicb 
he  did  till  the  time  of  the  sherifi''s  sale ;  the  property  still,  however,  continuing  on  Pn- 
sey's  premises.  Various  testimony  being  given  on  the  question  of  fraud,  including 
some  acts  of  ownership  which  Pusey  had  e:cercised,  the  defendant  insisted  on  asking 
a  ^ntness  as  to  conversations  between  Pusey  and  Peter  in  the  absence  of  the  plainti^ 
but  while  Peter  so  apparently  had  charge  of  the  property  lor  the  plaintiff",  in  order  to 
determine  from  those  conversations  whether  he  was  hired  by  the  plaintiff,  or  whether 
her  hiring  was  not  colorable,  he  in  truth  being  still  in  the  employ  of  Pusey.  Peter  had 
lefY  the  county.  This  was  objected  to  and  overruled,  but  on  error  was  held  admissi- 
ble. The  court  say  it  was  important  for  the  plaintiff*  in  the  first  instance  to  prove  her 
possession  by  the  servant  Peter.  It  then  became  undoubted  and  very  important  evi- 
dence for  the  defendant,  to  shew  how  the  matter  really  was ;  to  prove  that  while  Peter 
was  employed,  he  and  Pusey  both  declared  that  he  was  the  hireling  of  Pusey.  This 
was  not  merely  hearsay  evidence.  It  was  the  best  evidence  the  nature  of  the  thing 
was  capable  of— the  declaration  of  the  master  and  the  servant  at  the  time  they  were 
employed  about  the  property.  It  was  not  to  charge  the  plaintiff,  nor  to  destroy  a  con- 
tract by  a  conversation  between  others;  but  the  declaration  of  persons  in  possessbn, 
showing  in  what  character  they  were  in  possession.  It  was  the  res  gesta  itself.  It 
was  very  proof  of  actual  possession  in  Pusey.  It  destroyed  the  colourable  possession 
of  the  plaintiff*  by  means  of  Peter,  and  showed  the  reality  of  the  possession  to  be  Pk- 
$ey^s.  Peter  had  before  been  in  the  employment  of  Pusey  in  llie  same  way.  He  coo- 
tinned  to  act  under  his  orders,  at  the  very  time  the  witness  spoke  of.  It  was  much 
stronger  evidence  to  show  the  unaltered  course  of  possession  in  Pusey,  than  the  evi- 
dence of  a  hiring  of  the  plaintiff  was  to  show  the  contrar>'.  The  declaration  of  a  ten- 
ant in  possession  is  constantly  received  as  to  whom  he  held  under ;  not  as  evidence  of 
title,  but  as  evidence  of  possession,  and  the  character  of  the  possession.  (Babbv.  Clem- 
Bon,  10  Serg.  k.  Rawle,  4)9,  436,  437,  compared  with  S.  C.  in  13  id.  398, 330.)  See 
ante,  note  180.  The  same  doctrine  is  held  in  England.  In  trover,  it  was  proved  that 
on  tfie  13th  July,  1837,  the  plaintiff  sued  out  a  Q.  fa.  against  J.  Willies ;  and  the  de- 


S3Ct.  7.]  Beanay  not  Etddenee.  603 

feadant,  as  sherifi;  sold  the  goods  under  the  fi.  fa.  to  the  plaintifT,  on  the  16th  July.  On 
the  9th  of  the  next  September,  the  defendant  seized  the  same  goods  under  anotlier  fi. 
fa.  against  J.  Willtes,  at  the  suit  of  Homfray.  J.  Willies  continued  in  possession  tiil 
the  second  fi.  fa.  came ;  and  the  defence  was,  that  the  first  execution  was  fraudulent 
To  show  this,  the  defendant's  counsel  proposed  to  ask  the  sherifi''s  officer  what  Willies 
said  when  Homfray's  execution  came  against  the  g(X)ds.  '*  Curvood^  fbr4he  plaintiff, 
objected  that  what  J.  Willies  said  as  to  the  property  of  the  goods  was  not  evidence,  aa 
he  might  be  called."  Vaughon,  Barun :  "  What  J.  Willies  said  as  to  whose  the  goods 
were,  he  being  then  in  possession  of  the  goods,  is  evidence."  This  evidence  was  re* 
ceived ;  and  the  officer  also  proved  that  the  plaintiff  had  said  to  him,  that  he  had  sued 
out  the  first  execution  to  protect  the  goods  from  H(3rofray.  Nonsuit  (Willies  v.  Far- 
ley, 3  Carr.  &  Payne,  395.)  Such  testimony  has  been  held  admissible  on  more  grounds 
than  ono,  as  we  had  occasion  to  see  ante,  note  180,  p.  177, 8.  The  possession  is  there 
considered  as  adequate  evidence  of  a  conspiracy  between  the  vendor  and  vendee  to 
defraud  the  creditors,  and  the  admission  of  the  debtor  let  in  as  that  of  a  co-conspirator* 
True,  there  is  little  need  of  the  latter  ground,  because,  when  the  conspiracy  ]8  made 
out  far  enough  to  let  in  the  declaration,  the  case  may  stop  as  a  safe  one  fi)r  the  credi- 
tors. In  Louisiana,  the  declarations  of  the  debtor  are  always  received  to  show  fraud 
BS  far  as  he  was  concerned,  though  it  is  admitted  that,  unless  he  be  in  possession,  liis 
vendee  cannot  be  farther  affected.  (Guidry  v.  Grivot,  2  Mart  Rep.  N.  S.  13,  15. 
.Martin  v.  Reeves,  3  id.  S2.  And  see  Highlander  y.  Fluke,  5  IVIart.  Rep.  1st  series, 
443,  449.)    And  see  post,  note  481. 

So  as  to  residence.  On  a  question  of  settlement,  it  became  material  to  ascertain 
whether  the  pauper  was  domiciled  in  the  town  of  Cauton.  He  resided  there  with  H. 
about  7  years,  being  off  on  excursions  and  journeys  about  one  third  of  the  time*  He 
being  dead,  his  declarations  of  an  intention  to  remove,  on  going  out  upon  excursions 
and  journeys,  were  received  in  evidence  as  part  of  the  res  gestae.  (Gorham  v.  Can- 
ton, 5  GreenL  266.)  See  also  Baptiste  v.  Volubrun,  supra,  S.  P.  The  party's  own 
declarations  to  show  him  a  sojourner  were  received  after  16  years  residence.  And,  on 
a  question  whether  one  was  a  citizen  of  England  or  the  United  States,  the  court  allow- 
ed liis  declaration,  that  in  going  to  England,  his  object  was  to  claim  compensation  as 
a  loyalist.  (Doe,  ex  dem.  Stansbury,  v.  Arkwright,  5  Carr.  &  Payne,  675.)  The 
court  went  very  far  when  tliey  held  that  an  ancient  deed  and  will  of  the  pauper's  de- 
ceased grand-father,  describing  himself  as  of  O.,  was  receivable  as  being  in  the  nature 
of  an  act,  to  show  that  his  settlement  was  there.  (Ward  v.  Obifbrd,  8  Pick.  476.)  But 
in  an  action  of  slander,  for  accusing  the  plaintiff  of  perjury  in  respect  to  A.'s  place  of 
residence,  A.'s  declarations  as  to  his  residence  are  not  admissible  against  a  party  not 
present ;  though,  on  a  mere  abstract  question  as  to  residence,  it  depends  so  much  on 
intent,  thai  declarations  explanatory  of  his  bodily  presence  are  admissible  as  part  of  the 
res  gestffl.    (Cherry  v.  Slade,  2  Hawks,  400.) 

The  state  of  feeling,  of  sentiment,  or  sanity  may,  nay  must,  in  general,  be  indicated  by 
the  tieelarations  o^  the  individual  in  respect  to  whom  these  things  are  predicated.  That 
his  is  so  in  a  question  of  competency  for  defect  of  a  witness'  religious  belief,  we  saw 
ante,  note  55,  p.  63.  And  where  it  was  sworn  by  a  witness  that  a  testator  made  con- 
fidential communications  to  him,  the  testator's  declarations,  by  which  he  slowed  sus- 
Iftlcloa  of  the  w  tness'  hones  yi  were  admitted  in  reply.   These,  says  Ti!ghman»  C.  J.| 
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were  acts ;  not  merely  hearsay.  They  shewed  a  want  of  confidence,  and  the  improb- 
ability that  family  concerns  of  a  delicate  nature  would  have  been  committed  to  the 
witness.  (Lightner  v.  Wike,  4  Serg.  &  Rawle,  203,  906,  207.)  The  defence  was, 
that  the  master  of  a  ship  was  insane,  on  trial  of  an  indictment  lor  confining  him  at  sea. 
A  journal  kept  by  the  master  was  received  in  evidence  for  the  pnisecution,  to  show, 
by  the  manner  of  its  being  kept,  that  he  was  not  insane.  But  held  net  evidence  for 
any  other  purpose.  (U.  States  v.  Sharp  et  al.,  1  Peters'  C.  C.  Rep.  1 18.)  See  Dar- 
by's admV  and  adm'x  v.  Rice,  supra.  But  such  acts  or  declarations,  even  to  show  in- 
sanity in  a  criminal  defence,  must  be  strictly  part  of  the  res  gestie.  In  a  case  of  homi- 
cide, by  stabbing,  the  counsel  ofiered  in  evidence  the  prisoner's  declarations,  in  con- 
nection with  his  conduct,  the  morning  afler  the  homicide,  from  wliich  to  infer  his  in- 
sanity ;  but  held  not  admissible.  (State  v.  Scott,  1  Hawks,  24.)  See  ante,  note  447, 
p.  687.  Where  a  prisoner,  on  trial  for  murder,  produced  evidence  of  declarations  by 
tlie  deceased,  that  he  would  destroy  himself,  with  a  view  to  raise  the  presumption  that 
the  deceased  came  to  his  death  by  suicide,  it  was  held  competent  for  the  state  to  give 
evidence  of  the  reasons  assigned  by  the  deceased  for  his  declaration.  (State  v.  Crane, 
S  Bail.  Rep.  6C.) 

It  is  also  proper  to  notice  again  here  that  the  declarations  of  an  agent  ngainst  hia 
principal,  in  ortler  to  be  available,  must  be  a  part  of  the  res  gestse,  a  matter  which  we 
had  occasion  fully  to  illustrate  ante,  notes  174  and  182,  p.  168  to  170,  and  180  to  168. 
The  principle  has  been  followed  out  by  a  recent  decision,  that  the  admission  of  an  at- 
torney, who  afterwards  appears  in  the  cause  as  the  attorney  on  record,  cannot  be  re- 
ceived, without  further  proof  that  he  was  attorney  when  he  made  the  admissktn. 
(Wagstaff  V.  Wilson,  4  Barnw.  &  Adolph.  3S9.)  But  not  only  what  the  actual  attor- 
ney on  record  for  the  party  admits  at  any  time,  in  couri  or  out,  while  the  cause  is  go- 
ing on,  is  evidence  against  his  client,  if  the  admission  be  made  in  the  regular  transac- 
tion of  business  in  respect  to  the  cause ;  but  the  admission  of  tlie  attorney's  clerk,  if 
entrusted  with  the  management  of  the  cause,  shall  have  the  same  effect.  According- 
ly Denman,  C.  J.,  allowed  proof  that  the  managing  clerk  of  the  defendant's  attorney 
had  offeretl  the  plaintiff's  attorney  to  pay  down  £S0  with  the  costs,  and  secure  tlie 
residue  by  a  warrant  {>{"  attorney.  (Standage  v.  Creighton,  5  Carr.  &,  Payne,  406.) 
The  admission  of  a  servant  must,  to  make  it  receivable  against  the  master,  be  strictly 
within  the  line  of  his  master's  business.  Thus  statements  made  by  the  shopman  of  a 
pawn-broker,  who  is  left  in  the  shop  to  answer  in  his  master's  absence,  can  only  be  re- 
ceived against  the  master  when  they  relate  to  transactions  which  are  strictly  within  the 
business  of  a  pawn-broker;  and  are  not  receivable,  if  they  relate  to  an  advance  of 
money  not  within  the  pawn-broker's  act.  (Garth  v.  Howard,  5  Carr.  &  Payne,  346.) 
The  sale  of  a  libel  by  a  printer's  common  clerk,  is  evidence  to  charge  tiie  printer,  and 
through  him,  his  sureties  to  keep  the  peace.    (Respublica  v.  Davis,  3  Yeates,  128.) 

The  declarations  of  one  of  several  wrong  doers,  made  long  after  the  injury  has  been 
committed,  in  pursuit  of  the  common  object,  are  received  to  affect  the  others  on  a  dif- 
ferent grcmnd.  It  seems  to  rest  on  a  principle  of  policy  and  necessity.  (Ante,  note 
179,  p.  176.)  And  so  where  the  party  has  been  previously  indemnified  by  another, 
against  the  commission  of  a  particular  wrong.  In  such  case  he  shall  be  taken  as  fully 
accrediting  and  authorizing  his  indemnitor  to  act  as  his  regular  agent  or  attorney  in 
managing  the  matter,  all  his  admissidna  in  respect  to  which  may,  tberefbre,  come  in 
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against  the  guarantee.  Indeed  the  two  arc  joint  wrong  doers  in  the  sense  of  the  note 
179,  p.  176.  But  the  courts  do  not  agree  as  to  the  ground  of  receiving  such  declara- 
tions, ns  we  saw  ante,  note  190,  p.  191,  in  respect  to  indemnities  hy  deputy  sheriffs,  a 
majority  rather  inclining  to  confine  the  admissions,  like  those  of  an  agent,  to  the  res 
gestas.  In  one  shape  or  the  otlier,  however,  the  notion  has  been  long  prevalent.  It 
was  strongly  acted  upon  in  the  time  of  Lord  Mansfield.  The  king's  bench  then  held 
that  a  sheriff  who  levied  and  paid  over  the  money  to  one  party,  whete  tlie  goods  were 
claimed  by  another,  should  be  presumed  to  be  indemnified  by  the  party  to  whom  he 
had  paid;  and  the  declarations  of  the  party  receiving,  were  therefore  held  admissible 
against  the  sheriff,  in  an  action  against  him  by  the  other  party.  (Aldridge  v.  Ireland, 
S^Dougl.  397.) 

Various  other  hearsay  matters  will  suggest  themselves,  in  the  course  of  these  vol- 
umes, as  coming  within  the  doctrines  of  the  res  gcstee.  W'c  have  reserved  a  large 
number  of  cases  for  our  projected  note  to  the  case  of  Ivat  v.  Finch,  (post,  257,)  where 
they  are  brought  together  with  a  view  to  see  how  privies,  or  persons  coming  in  under 
the  declarant,  shall  he  affected  by  the  language  of  their  predecessors. 

Among  others,  the  case  of  Dolman  v.  Orchard,  (2  Carr.  &,  Payne,  104;  supra,  S.  C. ;) 
which  inclines  to  allow  oral  notice  of  the  dissolution  of  a  partnership  given  to  a  single 
individual,  as  evidence  in  favor  of  the  partner  giving  the  notice,  suggests  all  that  clasa 
of  cases  where  newspaper  advertisements  and  other  notices  of  dissolution,  are  admis- 
sible, not  to  prove  the  fact  of  dissolution ;  but  to  put  the  public  on  their  guard,  and 
avoid  the  claims  of  individuals,  on  the  ground  tliat  although  there  was  a  secret  disso- 
lution, yet  it  was  unknown  to  them,  the  old  firm  being  still  held  out  as  a  subsisting  one, 
and  they  therefore  having  a  right  to  take  it  as  continuing,  and  to  insist  that  it  shall 
still  be  bound  by  the  credit  which  they  gave.  (See  post,  vol.  2,  127, 8,  and  the  notes.) 
See  per  Savage,  C.  J.,  as  to  proof  of  a  partnership  by  public  reputation.  (M'Pherson 
V.  Rathbonc,  1 1  Wendell,  99.)  But  quere,  as  to  the  accuracy  ol  that  dictum  in  its 
broadest  extent. 

The  same  thing  will  occur  as  to  the  foundation  upon  which  we  allow  proof  of  the 
usages  of  trade  or  business,  which  are  agreed  to  enter  into,  and  make  a  part  of  con- 
tracts between  men.  (See  the  title  usage  in  the  index.)  These  are  proved  by  gen- 
eral hearsay,  in  other  words,  the  general  opinion  and  understanding  of  persons  con- 
cerned in  the  trade  to  which  the  contract  relates,  though  the  witnesses  may  not  know 
of  any  particular  instance  m  fact  upon  which  the  opinion  is  founded.  (Camden  v. 
Cowley,  1  Bl.  Rep.  417.) 

Ii  is  obvious  that  the  every  day  practice  of  fixing  the  price  or  value  of  various  articlee, 
must  depend  in  a  great  measure  on  the  opinion  of  the  witnesses  as  derived  from  gen- 
erally reputed  prices  in  the  place  with  reference  to  which  they  speak.  Parties  gene- 
rally contract  in  reference  to  such  reputed  usages.  They  are  governed,  in  a  great 
measure,  by  hearsay,  when  they  contract  or  deal  in  any  way  with,  or  do  any  act  in  re- 
lation to  articles  of  value;  and  hence  hearsay  may  truly  be  said  to  form  a  part  of  the 
res  gestae.  We  should  not  be  lefl  to  infer,  however,  that  the  price  of  an  article  in  mar- 
ket is  proveable  by  the  hearsay  of  a  single  fact  of  purchase. 

Accordingly,  in  an  action  for  the  non-delivery  of  flour,  the  plaintiff  offering  to  prove, 
by  a  witness,  certain  purchases  of  flour  in  market  at  certain  prices,  by  tJie  witnett' 
partner,  as  his  partner  informed  kin^  this  was  held  inadmissible.   (WiUiamson  v.  Dil- 
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1  jn,  I  Har.  k.  Gill,  444, 451,  466,  7.)  But,  in  a  New-York  ease,  to  prove  the  price  of 
wheat  at  a  certain  day  and  place,  proof  waa  received  that  the  witness  inquired  of  lar^ 
dealers  in  wheat  at  the  place,  and  derived  his  knowledge  from  ibeir  books,  knowing 
n^th'ng  of  the  price  himself.  (Lush  v.  Dnise,  4  Wendell,  SIS.)  Such  credits  were 
a  part  oft-ie  transactions  of  such  dealers,  and  as  well  calculated  to  exhibit  true  pricea 
as  instances  of  sales  made  or  seen  by  the  witness  himselfl 

See  post,  note  4G9,  as  to  cohabitation,  declarations,  &c.  iu  proof  of  marriage  being 
a  part  of  the  res  gcsls. 

The  receiving  of  the  opinions  of  witnesses  in  any  art  or  science  depends,  in  some 
measure,  upon  the  same  principles.  These  will  be  considered  when  we  come  to  treat 
of  their  examination.  (Post  2Sro  of  the  text,  and  the  notes.)  They  speak  not  only 
from  their  own  experience,  but  also  from  what  they  have  read  and  heard ;  and  the 
acts  of  the  party  whom  these  opinions  are  called  in  to  affect,  in  a  degree,  take  tbeir 
character  from,  and  are  influenced  by  results  thus  formed  and  thus  delivered  by  the 
experts  who  are  examined. 

Nor  is  it  refining  too  much,  1o  say  that  the  moral  character  of  parties  and  witneRSca^ 
where  they  form  a  proper  subject  of  inquiry,  are  proveable  upon  the  same  principles. 
These  characters  depend  upon  the  general  estimates  of  their  neighborhood.  What 
society  have  said  in  making  them  up  is  but  another  name  for  what  they  have  done. 
Their  individual  sayings  have  contributed  to  the  good  or  bad  character,  the  thii^ 
formed,  the  act  done,  the  res  gesta.  (See  post,  391  of  the  text,  with  the  notes,  and 
vol.  2,  title  Slander,  &c.)  Indeed  the  moral  merit  and  demerit  of  some  actk>ns,  are 
formed  exclusively  by  public  opinion.   (Locke's  Essay  on  the  Human  Underataodiog.) 
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For  the  general  position,  that  declarations  in  articuh  mortit  are  admissible,  see  Penn- 
sylvania V.  Stoops,  A^dis.  381. 

The  deceased  was  robbed,  and  stabbed  in  several  places,  one  of  which  was  his  bow- 
els. He  became  so  weak  that  he  was  brought  into  the  city  on  a  litter,  where  a  sur- 
geon dressed  his  wounds,  and  he  died  in  a  ftw  days  afler.  The  surgeon  deposed  that 
one  of  the  wounds  received  by  the  deceased  was  such  as  generally  proved, roortaL 
The  expressed  opinion  of  the  deceased  as  to  his  expectation  of  death  was  not  in  evi- 
dence, nor  the  opinion  of  his  surgeon  as  given  to  him ;  yet,  from  the  ])alpablc  danger 
of  the  case,  the  court  inferred  his  ap[  rehcnsions  of  deatii,  and  received  his  dying  dec- 
larations giving  an  account  of  the  robbery.  (State  v.  Monaquas,  Charlt.  Rep.  16.) 
But  in  another  case,  although  the  wound  was  quite  dangerous  and  plainly  so,  a  larg3 
pirt!on  of  the  entrails  being  out,  which  were  badly  cut  and  wounded,  the  surgeon 
believing  from  the  first  that  the  deceased  could  not  live,  the  court  hesitated  to  receive 
the  declarations  of  the  deceased,  till  a  witness  had  deposed  to  his  expression  of  an  opin- 
ion that  he  should  not  live.  (King  v.  The  Commonwealth,  2  Virg.  Cas.  78,  SO,  81.) 
And  in  another  case,  where  the  deceased  was  wounded  and  died  the  next  day,  nothing 
appearing  as  to  his  opinion  of  his  own  danger  before  the  declarations  were  made,  they 
were  held  inadmissible.  The  court  said,  ''  Declaratk>ns  of  a  dying  man  have  some- 
times been  received ;  but  then  they  must  be  the  declarations  of  a  dying  maHj  of  one  ao 
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near  his  end-that  no  hope  of  life  remains;  for  then  the  eoleronity  of  the  occasion  is  ft 
good  security  for  his  speaking  the  truth,  as  much  so  as  if  lie  were  under  the  obligation 
of  an  oath.  But  if,  at  the  time  of  making  the  declaration,  he  has  reasonable  prospects 
and  lK)pe  of  life,  such  declarations  ought  not  to  be  received ;  for  there  is  room  to  ap- 
prehend, he  may  be  actuated  by  motives  of  revenge  and  an  irritated  mind,  to  declare 
what  possibly  niay  not  be  true."  (The  State  v.  Mooily,  2  Hayw.  31.)  In  another 
case,  the  deposition  of  the  deceased  was  taken  immediately  after  he  had  received  a 
^ngerous  wound ;  but  he  did  not  plainly  mention,  even  to  his  most  intimate  friends, 
that  he  thought  there  was  no  chance  for  liis  recovery,  till  three  days  after.  The  court 
deeming  it  doubtful,  on  the  testimony,  whether,  within  the  three  days,  he  felt  morally 
certain  that  he  must  die,  refused  to  hear  any  of  his  declarations  except  those  made  af^ 
ter  that  time.  (The  People  v.  Anderson,^.  Y.  O.  &  T.,  Edwards,  C.  Judge,  presid- 
ing, A.  D.  1824.  2  Wheel.  Cr.  Cas.  390,  898.)  It  is  put  by  Evans,  that  the  dispair 
of  the  deceased  may  be  inferred  from  his  declarations  contemporary  or  previous  to  the 
statement  proposed  as  evidence  to  tlie  jury,  or  from  his  situation  being  such  as  neces- 
sarily to  induce  tiiat  impression.  (2  £v.  Poth.  293, 4 ;  and  see  Trant's  case,  Macnal- 
ly'8.Ev.  385.) 

Before  the  judge  decides,  he  hears  all  the  deceased  said  respecting  the  danger  in 
which  he  considered  himself;  and  he  should  be  satisfied  that  the  declaration  was  made 
under  an  impression  of  almost  immediate  dissolution.  It  is  not  enough  that  the  de- 
ceased thinks  he  shall  ultimately  never  recover.  Thus,  the  deceased  being  operated 
upon  by  a  quack  surgeon  with  a  rectum  bougie,  (May  10th,)  by  which  he  received  an 
injury,  took  to  his  bed  and  died  in  about  a  week,  (May  17th.)  On  the  evening  of  the 
10th,  he  had  declared  to  L.,  a  regular  surgeon,  that  he  had  had  such  an  injury  in  the 
bowels  that  he  should  never  recover.  The  surgeon  endeavored  to  encourage  him,  re- 
ally thinking  him  not  in  danger  of  dying ;  but  he  persisted  in  saying  he  felt  satisfied  he 
should  never  recover.  Hullock,  B.  rejected  the  proposed  declaration  as  evidence 
•gainst  the  quack,  who  was  indicted  and  on  his  trial  for  manslaughter.  (Rex  v.  Van 
Butchell,  3  Carr.  &  Payne,  629 ;  and  see  Rex  v.  Callaghan,  Macnally's  Ev.  3S5.)  On 
the  trial  of  an  indictment  for  the  murder  of  Jane  White,  by  administering  corrosive 
sublimate,  her  surgeon  testified  thus :  ^'  I  had  told  the  deceased  she  would  not  re- 
cover, and  she  was  perfectly  aware  of  her  danger.  I  told  her  I  understood  she  had 
taken  something.  She  said  she  had,  and  that  damned  man  had  poisoned  her.  I  ask- 
ed her  what  man ;  and  she  said  Crockett.  She  said  she  hoped  I  would  do  what  I 
could  for  her,  for  the  sake  of  her  family.  I  told  her  there  was  no  chance  of  her  recov- 
ery." Bosanquet,  J. :  "  Tliis  shows  a  degree  of  hope  in  her  mind.  To  render  a  dec- 
laration of  this  kind  admissible,  she  must  have  had  the  impression  on  her  mind  of  an 
almost  immediate  dissolution."  (Rex  v.  Crockett,  4  Carr.  &  Payne,  544.)  ,The  sur- 
geon was  clear  that  the  deceased  was  mortally  wounded,  on  first  seeing  him ;  and  the 
deceased  told  the  surgeon  he  thought  so,  and  expressed  a  consciousness  that  he  should 
not  recover  to  several  witnesses,  and  was  constantly  at  prayer  in  the  intervals  of  being 
easier  from  pain.  His  declarations,  afler  this  proof  given,  were  received  against  the  • 
prisoner,  though,  to  the  witness  who  heard  them,  the  deceased  made  use  of  expres- 
8k>n8  indicating  an  expectation  of  surviving ;  as  that  if  his  brother  (the  prisoner)  would 
go  ofi",  where  he  would  never  more  be  heard  of^  he,  the  deceased,  would  forgive  him  $ 
and  the  witness  thought  the  deceased  then  expected  to  live.   The  declarationB  receiv- 
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ed  against  (he  prisoner  were  made  a  few  hours  aiUr  the  surgeon  had  -dreeaed  the 
wound  and  given  the  deceased  his  opinion  that  he  would  die,  and  af\er  the  deceased 
had  expressed  the  same  opinion  to  another  witness.  (Gibson  v.  The  Commonwealth, 
2  Virg.  Cas.  Ill,  116,  117.)  Immediately  and  on  the  evening  after  being  wounded, 
whicii  was  1 1  days  before  his  death,  the  deceased  declared  to  his  nurse  that  he  was 
robbed  and  killed,  and  could  i  ot  n't  lie  better  of  it,  and  persevered  in  these  and  the 
like  declarations  to  her  till  his  death,  though  a  surgeon  was  called  to  him  the  evening 
after  the  wound,  who  gave  him  hopes  of  life  till  just  bef()rc  his  death ;  but  he  told  him 
there  was  danger.  He  did  not  express  a  consciousness  that  he  must  die,  to  the  sur- 
geon. Held,  that  his  declarations  as  to  the  facts  attending  the  homicide,  made  1 1 
days  before  his  death,  after  his  declarations  to  the  nurse,  and  his  declarations  as  to  the 
homicide  made  subsequently,  were  admissible  in  evidence,  though  they  were  made  be- 
fore the  surgeon  told  him  his  state  was  hopeless.  (Rex  v.  Mosely,  Ry.  &  Mood.  Cr. 
Cas.  97.)  On  the  trial  of  an  indictment  against  Poll,  a  domestic  of  S.  Skinner,  for  poi- 
soning him,  it  was  in  evidence  that  he  died  on  Thursday ;  and  his  declarations  from 
the  Sunday  previous,  up  to  his  death,  were  offered  in  evidence  fur  tlie  state.  During 
that  interval,  he  was  evidently  sick  from  the  effect  of  poison ;  and  stated  his  belief  that 
he  sould  die,  though  he  was  occasionnliy  better.  He  said  he  was  poisoned ;  and,  as  he 
believed,  by  Poll,  who  gave  him  something  in  his  food  and  drink.  His  declarations 
were  held  admissible,  being  made  at  times  when  he  despaired  of  a  recovery.  (State  v. 
Poll  &  Lavinia,  1  Hawks,  443,  518,  519.)  But  the  court  do  not  mean  to  be  under- 
stood as  sanctioning  the  declaration  o^  belief  as  to  the  person  poisoning,  as  proper  evi- 
dence,    (id.    Note  inserted  between  pages  518  and  519,  in  the  index.) 

It  will  be  perceived  that  roost  of  the  doctrine  stated  in  tlie  text  is  thus  re-asserted  in 
a  definite  form,  by  these,  cases.  We  see  that  competency  is  a  question  of  fact  for  the 
court,  as  in  other  cases.  ^Tliey  arc  to  find  upon  it  as  the  jury  do  upon  the  main  case, 
taking  into  view  all  the  circumstances  calculated  to  prove  and  disprove  that  dispair  of 
life  which  shall  be  equivalent  to  a  Kworn  obligation.  In  determining  this,  it  will  be 
seen  that  much  confidence  has  usually  been,  as  indeed  from  the  nature  of  the  question 
it  must  be,  i^aced  in  the  declarations  and  conduct  of  the  deceased.  The  surgeon  and 
third  persons  may  look  upon  the  case  as  desperate,  while  the  mind  of  the  deceased  is 
still  buoyant  with  hope.  Levity  and  thoughtless  profanity,  as  in  Rex  v.  Crockett,  is 
contrasted  with  seriousness  and  prayer,  as  in  Gibson  v.  The  Commonwealth.  The 
apprehension  must  be  of  almost  immediate  death,  as  held  in  Rex  v.  Van  Butcliell,  not 
a  mere  despair  of  ultimate  recovery,  after  lingering  for  a  long  time.  One  emineLt  wri- 
ter calls  it  the  apprehension  of"  impending  death."    (2  Ev.  Poth.  293.) 

"  Have  I  not  hideous  death  within  my  view, 
"  Retaining  but  a  quantity  of  life ; 
"  Which  bleeds  away,  even  as  a  form  of  wis 
"  Resolveth  from  his  figure  'gainst  the  fire  ? 
<*  What  in  the  world  should  make  me  now  deceive, 
"  Since  I  must  lose  the  use  of  all  deceit  ? 
**  Why  should  I  then  be  false ;  since  it  is  true 
•*  That  I  must  die  here,  and  live  hence  by  truth  .^' 

(King  John,  Act  V.,  Scene  IF.) 
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The  above  lines  from  Shakspeare  have  hcen  more  than  oncequotcci,  (see  S  M'Cord, 
Ml,)  as  presenting  the  true  standard  of  a  witness  allowed  to  testify  through  his  dying 
declarations.  The  supposed  speaker  (Count  Melun)  is  represented  as  in  truth  mortal- 
ly wounded,  and  shortly  after  dying.  In  the  mean  time  he  is  not  only  certain  of  ulti- 
mate death — this  is  not  enough ;  every  valetudinarian,  every  person  in  health  is  con- 
scious of  that ; — ^but  he  is  strongly  persuaded  that  death  is  rapidly  appmaching.  It  is 
so  near  that  all  motives  to  falsehood  are  superseded  hy  the  strongest  inducements  to 
strict  veracity ;  and  hence  he  urges  an  implicit  belief  of  the  disclosures  he  had  madei 
although  they  pointed  to  a  most  diabolical  conspiracy.    (Sec  also  Swift's  £v.  IS4.} 

Upon  this  question  of  fact,  no  rule  can  be  adopted  which  will  reach  every  variety  of 
detail.  The  court  try  the  competency  of  tlie  deceased  as  the  jury  do  his  credibility ; 
and  the  decision  in  either  case,  on  a  conflict  of  testimony,  must  be  final. 

In  one  case,  the  deceased,  though  she  had  not  expressly  intimated  a  word  of  appre- 
hension to  her  aunt,  who  attended  her,  or  any  other  person,  yet  detailed  shocking  cir- 
cumstances concerning  a  rape  which  had  been  committed  u]X)n  her;  and  soon  after 
died  of  the  injury.  It  appearing  that  she  had,  previous  to  this  detail,  confessed,  been 
absolved,  and  received  extreme  unction  from  a  priest,  this  was  considered  sufficient 
evidence  that  she  had  given  herself  up  to  die  soon ;  and  the  declarations  were  receiv- 
ed.  (Rex  V.  Minton,  Macnaliy's  Ev.  386.) 

These  declarations,  made  antecedent  to  the  stroke  which  caused  the  death,  are  of 
course  not  admissible.    (Maryland  v.  Ridgley,  d  Harr.  &  M'Hen.  120.) 

Various  other  questions  of  competency  may  doubtless  arise,  after  the  court  shall 
have  determined  favorably  upon  the  witness'  condition.  If  the  statement  come  from 
the  deceased  as  mere  matter  of  opinion  or  belief^  (State  v.  Poll,  supra,  3  Ev.  Poth.  393, 
4  Stark.  Ev.  461,  post,  390  of  the  text,  and  the  note,)  it  would  be  inadmissible.  So 
if  the  deceased  be  disqualified  by  conviction  of  an  infamous  crime,  his  declarations  can- 
not be  heard.  (Post,  336  oVthe  text.)  Indeed,  he  is  to  be  treated,  not  only  in  respect 
to  competency,  but  (as  we  shall  see)  credibility,  the  same  as  a  witness  proposed  to  be 
sworn  upon  the  stand.  (See  post,  note  454.)  But  it  has  been  held  not  an  unqualified 
ground  for  excluding  the  declarations,  that  tl»cy  are  answers  to  leading  questions. 
Where  the  deceased  lay,  tlic  greater  part  of  the  interval  between  the  wound  and  his 
death,  unable  to  speak  at  all,  and  when  able,  only  to  utter  a  word  or  two,  he  was  ask- 
ed. Did  P.  V.  (the  prisoner)  strike  you  first  f  to  which  he  answered  3'es,  sir ;  Did  P. 
y.  stab  you  ?  to  which  he  answered  yes,  sir ;  these  declarations  were  held  admissible. 
(Vass  V.  The  Commonwealth,  3  Leigh,  786.)  He  was  immediately  asked  a  fourth 
question,  which  he  was  unable  to  answer ;  but  it  not  appearing  that  the  other  answers 
were  intended  to  be  qualified  by  him,  in  which  purpose  he  was  interrupted,  they  were 
received,  though  it  would  have  been  otherwise  had  this  appeared,    (id.) 


NOTE  454— p.  236. 


To  the  principle  that,  in  order  to  render  these  declarations  in  artieulo  mortu  admis* 
Bible,  they  should  come  from  a  witness  who  would  be  competent  if  on  the  stand,  may 
also  be  cited  the  case  of  Rex  t.  Pike,  (3  Cair.  &  Payne,  598.)    In  this  case  the  deo- 
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hrttiom  were  made  hj  a  child  only  four  yean  old  to  her  mother,  and  held  inadmian-. 
bie  because  so  young  a  person  could  not  have  had  that  idea  of  a  future  state  which 
would  render  lier  competent  On  the  other  hand,  upon  the  principle  that  the  wile 
may  testify  in  respect  to  violence  by  her  husband,  committed  against  her  person,  if 
homicide  be  imputed  as  the  result  of  such  violence,  her  dying  declarations  are  receiva- 
ble. (Pennsylvania  v.  Stoops,  Addis.  381.   Woodcock's  case,  Leach,  Sd  ed.  563,  S.  P.) 


NOTE  455— p.  237. 


The  American  cases  have  undergone  the  same  fluctuations  as  the  English  with 
gard  to  the  particular  question  which  dying  declarations  may  be  brought  forward  to 
elucidate.  ■  So  long  as  the  principle  of  admission  was  thought  to  rest  merely  upon  the 
substitution  of  the  fear  of  death,  of  spiritual  punishment,  and  the  absence  of  motive  to 
falsehood,  for  the  obligation  of  an  oath,  no  reason  could  be  given  why  the  testimony 
should  be  tied  up  to  the  homicide  on  trial.  It  came  in,  as  s^pondary  evidence  gener- 
ally does,  upon  the  broad  ground  that  the  primary  is  lost  by  an  accident  which  sliould 
never  deprive  the  party  of  what  is  left.  Accordingly,  it  was  put  with  a  quere,  wheth- 
er such  declarations  may  not  be  received  to  support  a  deed ;  (Jackson,  ex  dem. 
Toungs,  V.  Vredenburgh,  1  John.  Rep.  159;)  and  they  were  actually  received  from 
the  daughter,  to  supprt  an  action  for  her  seduction,  at  the  suit  of  her  father.  (M'Far- 
land  V.  Shaw,  S  N.  Car.  Law  Repos.  103,  105.) 

So  long  as  the  testimony  was  lefl  to  stand  on  the  broad  abstract  notion  that  it  was 
secondary,  the  analogy  was  too  imposing  to  be  resisted  in  any  case.  It  never  was, 
however,  complete.  The  strongest  resemblance  was  to  depositions  and  the  viva  voce 
testimony  of  deceased  witnesses  on  a  former  trial.  But  here  the  second  w  evidence 
was  carefully  restricted,  in  such  a  way  as  to  secure  to  \he  party  against  mom  it  was 
presented  the  important  right  of  cross-examination,  and  the  prevention  of  ail  abuses  in 
the  mode  of  obtaining  it  On  the  whnjp.  it  is  plain  that  the  rule  as  to  dying  4ieclan- 
iXons  is  one  of  policy  and  necessity,  arising  in  iKo  particular  case.  It  shall  not  be  al- 
lowed to  the  offender  to  commit  a  homicide,  and  by  the  same  act  put  to  silence  the  on- 
ly witness  at  whose  mouth  he  may  be  condemned. 

Upon  the  latter  view,  it  has  now  long  been  settled,  by  a  series  of  cases,  that  declara- 
tions in  extremis  are  restricted  to  the  trial  for  the  identical  homicide  which  occasioned 
the  death  of  the  person  who  makes  the  declarations.  They  are  not  admissible  in  a  civil 
action ;  (Wilsou  v.  Boerem,  15  John.  R.  386,  Anth.  N.  P.  174,  S.  C. ;  Jackson,  ex  dem* 
Coe,  V.  Knifien,  2  Jolm.  R.  35,  per  Livingston,  J. ;  Gray  v.  Goodrich,  7  id.  95,  96,  per 
Curiam;  and  see  Anth.  N.P.  176,  note  (a)  ;)  and,  as  expressed  in  another  case,  they 
can  be  received  "  only  where  the  death  of  the  deceased  is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  the  subject  of  the  declarations."  (Rex  v.  Mead,  3 
Bam.  &>  Ores.  605 ;  S.  C.  cited  in  the  text  They  are  not  receivable  on  trial  of  an  in- 
dictment for  administering  to  a  woman  in  order  to  procure  an  abortion,  though  this 
mi^  have  been  the  cause  of  her  death ;  for  her  death  was  not  the  subject  of  the 
dharge ;  (Rex  v.  Hutchinson,  note  to  the  last  case  \  S.  G.  cited  in  the  text ;)  nor  on 
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trial  for  a  lobbeiy,  though  the  party  robbed  died  6f  the  violence  exerted  against  him 
in  its  commiasion*  (Rex  v.  Lloyd,  4  Carr.  &  Pajne,  S9d|  and  note  (9)  to  that  caae, 
citing  two  caaes  alao  referred  to  in  the  text) 


NOTE  456— p.  337. 
See  ante,  note  813,  p.  343. 


NOTE  457— p,  288. 


After  the  testimony  shall  have  been  received  as  competent,  its  credibility  is  yet  fully 
open  to  the  observations  of  the  counsel  and  the  court,  and  the  consideration  of  the 
jury.  An  Irishman  and  his  wife  were  seen  riding  in  a  waggon,  he  striking  her  with  a 
stick.  On  stopping  after  a  few  miles,  the  wife  was  taken  ill,  and  died  within  a  few 
hours,  having  declared  that  her  husband  had,  by  flogging  her,  caused  her  death.  She 
expressed  a  confidence  that  she  must  shortly  die,  and  an  anxiety  that  the  husband 
^ould  be  pursued  and  punished.  The  declarations  of  the  deceased  were  received 
against  the  husband  on  the  trial,  for  the  nmrder  of  his  wife,  and  the  jury  convicted 
him.  On  his  case  being  presented  to  the  governor,  (Throop,)  and  on  his  excellency 
conferring  with  his  judicial  council,  the  prisoner's  sentence  was,  on  a  question  of  law, 
commuted  f«)r  punishment  in  the  state  prison,  as  fi)r  manslaughter  in  the  first  degree. 
But  the  council  also  expressed  themselves  dissatisfied  with  tlie  declarations,  as  proba- 
bly indicative  of  a  quarrel,  hard  feeling,  and  perhaps  malice  on  the  part  of  the  deceas- 
ed,  and  would,  most  likely,  have  recommended  an  absolute  pardon,  had  it  not  been  for 
other  strong  evidence  in  ihe  cause,  which  was  nearly  able  to  sustain  the  conviction  of 
itself.  (The  People  v.  Mason,  Saratoga  oyer  and  terminer,  Nov.  1831,  Cowen,  C« 
Judge,  presiding.) 

In  making  up  their  minds  on  the  credibility  of  these  declarations,  the  jury  have  been 
allowed  to  travel  over  the  same  ground  which  the  court  had  occupied  in  seeing  wheth- 
er it  was  competent  (Trant's  case,  Macnally's  Ev.  385.)  Sir  Wm.  D.  Evans,  (3 
Ev.  Poth.  394,)  supposes,  that  in  John's  case,  (1  East's  P.  C,  c.  5,  §  34,)  the  judges 
meant  to  deny  this  right,  when  ihey  declare  that  it  ought  not  to  be  lefl  to  the  jury  to 
say  whether  the  deceased  thought  she  was  dving  or  not.  Perhaps  that  was  said, 
though  tlie  expression  is  certainly  quite  general,  witli  a  view  to  the  question  of  com- 
petency merely.  It  was  very  strong  to  say  thai  tlie  jury  might  not  finally  conclude 
that  the  deceased  labored  under  no  apprehension  of  death,  when  they  came  to  meas- 
ure her  credibility ;  and  we  should  think,  with  the  learned  commentator,  (3  Ev.  Poth. 
394,)  that  it  is  without  the  support  of  analogy.  Though  the  court  should  receive  a 
witness  as  competent  in  his  religious  principles,  yet  he  might,  it  is  presumed,  be  so  far 
impeached  as  to  destroy  all  credibility,  and  warrant  the  jury  finally  in  saying  that  he 
was  destitute  of  religions  principle.  So  siiould  the  expectation  of  death  appear,  on  the 
whole,  to  have  been  afiected  for  the  purpose  of  revenging  a  quarrel  in  the  pursuit  of 
the  ofifender,  might  not  the  jury  make  great  deductions  from  credibility,  though  com- 
petency had  before  been  prima  facie  made  out  ?    Other  considerations  ore  also  due  to 
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tiiis  questioD  of  the  decterant's  credilMUty.  "  Stfongly  as  his  situation  is  calculated  to 
ioituce  the  sense  of  obligation,  it  must  also  be  recollected  that  it  has  often  a  leDdency 
to  obliterate  the  distinctness  of  his  memory  and  perceptions;  and,  tlierefore,  'whenev- 
er the  accounts  received  from  him  ore  introduced,  the  degree  of  his  observation  and 
recollection  is  a  circumstance  which  it  is  of  the  highest  importance  to  ascertain.  Some 
liaies  tiie  declaration  is  of  a  matter  of  judgment,  of  inference  and  conclusion,  which, 
however  sincere,  may  be  fatally  erroneous ;  the  circumstances  of  confusion  and  sur- 
prize, connected  with  the  object  of  the  declaration,  are  to  be  considered  with  the  most 
minute  and  scrupulous  attention;  the  accordance  and  consistency  of  the  fact  related, 
with  tlie  other  facts  established  by  evidence,  is  to  be  examined  with  peculiar  drcum- 
sp^ctlon,  and  the  awful  consequences  of  mistake  must  add  their  weight  to  all  the  other 
motives  for  declining  to  allow  an  implicit  credit  to  the  narrative,  on  the  sole  considera- 
tion of  its  being  free  from  the  suspicion  of  wilful  misrepresentation."  (2  £v.  Potb. 
399.) 

Mr.  Starkie,  after  quoting  these  remarks  of  Sir.  Wm.  D.  Evans,  with  approbatioii, 
adds,  "  that  this  seems  to  be  the  only  instance  in  which  evidence  is  admissiUe  against 
a  priaooer  who  has  not  had  the  power  to  crods-ezamine,  an  anomaly,  which,  in  itself 
calls  for  great  caution  and  ciroumspection  in  the  use  and  application  of  such  evidenee. 
Finally,  it  has  never  been  received,  except  in  cases  of  murder,  where  if  the  dying  per- 
son were  certain  as  to  the  author  of  the  violence ;  yet,  in  the  case  of  a  quarrel  and 
conflict,  he  might  be  under  a  strong  temptation  to  give  a  partial  account  oi'the  trans- 
action, although  all  motives  of  personal  hostility  had  ceased.  In  otlier  cases,  it  is  far 
from  improbable  that  he  would  attribute  the  fact  to  some  person  whom  be  suspected 
to  be  his  enemy,  when,  if  his  grounds  for  supposing  so  could  have  been  invi 
they  might  have  turned  out  to  be  very  unsatisfactory."    (4  Stark*  £v.  461.) 


NOTE  458— p.  238. 


Per  Best,  C.  J.  in  Doe,  ex  dcm.  Futter,  v.  Randall,  2  Moore  &  Payne,  25j  and  see 
2  Ev.  Poth.  290,  who  recognizes  the  same  principle.  All  tlie  cases  which  we  shal] 
have  occasion  hereafter  to  cite,  in  respect  to  hearsay  of  pedigree,  recognize  the  general 
proposion  that  it  is  admissible.  See  also  per  Marshall,  C.  J.,  7  Cranch,  296 ;  Strick- 
land's lessee  v.  Poole,  1  Dall.  14 ;  negro  John  Davis  v.  Wood,  1  Wheat.  6.  The  vex- 
ed questions  are,  in  what  form,  and  under  what  qualifications?  for  which, mainly,  con- 
sult the  ensuing  pages  of  the  text  and  notes. 

Ex  parte  affidavits  made  abroad,  omX  of  the  United  States,  maybe  received  to  prove 
pedigree,  as  well  as  the  identity  of  persons  married,  but  not  to  establish  an  independ- 
ent fact.  (Fogler's  lessee  v.  Simpson,  1787,  cited  2  Dall.  Rep.  117.  Douglass'  lessee 
T.  Sanderson,  1  Yeates,  16.  Winder  v.  Little,  id.  132.  Lessee  of  Lilly  v.  KintzmiBer, 
id.  28»)  Though  otherwise,  it  seems,  of  an  affidavit  made  in  another  state.  (Doug^ 
lasj'  lessee  v.  Sanderson,  2  Dall.  116, 118.)  Yet  it  has  again  and  again  been  held, 
that' depositions  of  deceased  witnesses,  taken  between  other  parties,  and  with  whom 
the  d(Jw  parties  are  in  no  way  privy,  may  come  in  as  hearsay  of  pedigree,  in  whatever 
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oourt  taken.    (Boudereau  v.  MoDtgomeryj  4  Wash.  C.  C.  Rep.  186.    Banert's  lessee 
V.  Dayj  3  Wash.  C.  C.  Rep.  243.) 

Tliese  are  merely  ex  parte  as  to  the  persons  immediately  concerned,  though  they 
are  not  in  every  sense  extra-judicial.  The  cases  cited  from  the  Pennsylvania  reports  re- 
late to  those  which  were  entirely  extra-judicial,  as  well  as,  probably,  post  litem  motanu 
Those  decisions  were  doubted  in  a  subsequent  case,  (Keller  v.  Nutz,  5  Serg.  & 
Rawle,  351,)  and  it  was  held,  that  where  the  deponents  reside  in  the  state,  within  the 
jurisdiction  of  the  court,  such  depositions  would,  clearly,  not  be  admissible,  (id.)  If 
that  objection  were  out  of  the  way,  the  capital  one  in  the  Berkeley  peerage  case  would 
still  be  lefl,  that  they  are  not  ante  litem  motcan,  but  probably  concocted  for  the  very 
purpose  of  turning  the  cause ;  a  most  dangerous  sort  of  evidence. 

In  ejectment,  the  plaintiff  had  proved  his  pedigree  under  a  commission  to  France ; 
and  the  substance  of  the  depositions,  on  the  point  of  pedigree,  had  been  copied  into 
a  bill  of  exceptions  in  the  same  cause ;  but  the  originals  were  lost  Judgment  being 
for  the  plaintiff,  in  an  action  for  mesne  profits,  against  the  landlord  of  tiie  defendant, 
tbe  former  having  retained  counsel  to  defend  the  ejectment,  though  not  a  formal  de- 
fendant on  the  record,  the  bill  of  exceptions  was  received  in  evidence.  (Chirac  v« 
Reinecker,  2  Pet  S.  C.  Rep.  613, 620,  621.) 

A  conversation  of  the  deceased  ancestor,  in  which  he  and  another,  now  living, 
reckoned  up  their  descents ;  and  the  ancestor  observed,  if  that  be  so,  we  are  second 
cousins ;  is  inadmissible  as  a  declaration  of  the  ancestor,  that  they  were  related  with- 
in tliat  degree.  But  proof  that  be  aAerwards  explicitly  admitted  that  connection, 
though  the  credit  of  the  admission  may  be  weakened  by  the  former  conversation,  is 
admissible.    (Charbtte  Hall  School  v.  Greeuwell,  4  Gill  &  John.  407.) 

The  proof  of  hearsay  to  make  out  pedigree  is  not  confined  to  questions  in  respect 
to  descent  or  other  claim  to  real  estate ;  but  extends  to  all  questions  of  relationship  for 
other  purposes;  as  to  show  the  degree  of  relationship  with  a  view  to  claim  as  the  dis« 
tributee  of  an  intestate.    (Charlotte  Hall  School  v.  Greenwell,  4  Gill  &  John.  407.) 


NOTE  459— p.  239. 


Hearsay  of  death  seems  to  be  receivable,  under  the  same  restrictions  as  that  respect- 
ing other  matters  connected  with  questions  of  pedigree.  In  those  courts  where  you 
may  go  out  of  the  family,  to  general  reputation,  to  the  particular  hearsay  from  do- 
mestics and  other  acquaintances,  where  you  take  hearsay  iiidilierently  from  the  living 
and  dead,  &c.  on  other  questions  of  pedigree,  you  may  do  so  as  to  death.  On  tbe 
other  hand,  where,  as  in  the  English  rule,  you  are  tied  up  to  the  deceased  members  of 
tbe  family  for  hearsay,  it  is  presumed  that  proof  of  death  is  to  be  similarly  restricted. 

The  repute  of  the  deceased's  family,  that  be  died  at  a  certain  time,  was  received  in 
Doe,  ex  dem.  Banning,  v.  GrifEn,  and  Doe,  ex  dem.  George,  v.  Jesson,  cited  in  the 
text  The  same  thing  was  allowed  in  Panooast's  lessee  v.  Addison,  (1  Har.  &  Joha. 
350,  356,  7,)  and  in  Ewiog's  heirs  v.  Savary,  (3  Bibb,  ^5 ;)  though,  in  the  latter 
ease,  it  was  added  as  an  excuse  that  the  deceased  resided  abroad  in  a  foreign  jurisdic* 
tion.  In  another  case,  the  court  say  that  the  declarations  of  relatives,  neighbors,  and 
perhaps  of  int'unate  aequaintaDces,  has  been  received,  but  not  so  of  a  mere  stranger ; 
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and  they  refused  the  declaration  of  one  in  Miaaonri,  aa  to  the  death  of  a  reaideat 
in  the  aame  atate,  at  not  appearing  that  the  apeaker  waa  even  an  acquaintance  of  the 
deceased.  (Dudley  v.  Orayaon,  6  Monroe,  959,  263|  9.)  And  in  a  previoua  caae,  it 
was  held  that  neither  looae  neighborhood  hearaay  or  report,  nor  even  common  report, 
will  be  received,  where  it  appears  that  the  deoeaaed  has  relativea  in  ttie  atate,  or  in  an 
adjoining  state.    (Nic!x>las  v.  Lansdale,  Litt  SeL  Cas.  31.) 

But  a  witness  has  been  received  to  testify  that,  in  181 1,  being  at  the  city  where  the 
deceased  resided  in  his  life  time,  tlie  witness  waa  then  and  there  told  of  hia  death, 
without  aaying  by  whom  she  was  told.  (Scott's  lessee  v.  Ratcliffis,  5  Pet  81, 85,  86.) 
The  register  of  buriab  in  Christ  Church  (Philadelphia)  was  received  to  ahow  the  fact 
of  death,  and  the  time ;  (Lewia  v.  Marshall,  6  Pet.  470;)  and  an  entry  in  thedeceaa- 
ed  father's  bible,  to  shew  the  death  of  his  son,  and  the  time  when  he  died,  (id.)  Both 
the  two  last  cases  came  on  error  from  the  atate  of  Kentucky. 

The  certificate  of  an  officer,  having  charge  of  the  state  priaon,  was  rejected  aa  ev- 
idence of  the  time  when  a  prisoner  died,  though  semb.  if  it  were  bis  legal  duty  to  re- 
gister the  death,  a  sworn  copy,  or  the  original,  would  be  evidence.  (Gill  v.  Pbilipa,  6 
Mart.  Lou.  Rep.  N.  S.  398,  300,  SOI.) 

The  proof  was,  that  the  witness  heard  that  her  relative  was  with  the  New-Tork 
troops  in  1776 ;  but  she  never  heard  any  thing  more  of  him  till  14  years  after,  when 
she  was  told  he  had  been  killed ;  and  the  general  opinion  of  lier  family  waa,  that  be 
was  dead.    The  court  said,  hearsay  of  his  being  killed  in  the  army  was  admissible, 
for  the  purpose  of  showing  his  death  and  the  place  where  he  was  killed.    (Jackson,  ex 
dem.  Miner,  v.  Boneham,  1 5  John.  Rep.  326.)   The  fact  that  a  soldier,  or  any  other  in- 
clividual,  was  missing  at  a  particular  time,  accompanied  with  a  report  and  general  belief 
of  his  death,  must  be,  in  many  cases,  not  only  the  best  but  the  only  evidence  which 
can  be  supposed  to  exist  of  his  death.    It  is,  perhaps,  reasonable  that  it  should  be  held 
prima  facie  sufficient.    (Jackson,  ex  dem.  People,  v.  £tz,  5  Cowen's  Rep.  319,  per 
Sutherland,  J.    **  But  a  report  that  the  body  of  a  particular  individual  waa  found,  and 
buried  at  a  particular  time  and  place,  carries,  on  the  face  of  it,  an  admission  that,  if  it 
is  well  founded,  it  is  not  the  best  evidence  which  exists  in  the  case;  for  the  body  must 
have  been  found  and  buried  by  human  agents,  who  are  presumed  to  be  competent  and 
capable  of  testifying  to  tlie  facts,  especially  if  they  did  not  occur  at  a  very  remote  pe- 
riod."   Hearsay  and  reputation  were  therefore  held  inadmissible  to  prove  such  facta. 
(Jackson,  ex  dem.  People,  v.  £tz,  5  Cowen's  Rep.  319,  per  Sutherland,  J.) 

Proof  that  a  witness  went  from  his  residence  more  than  30  years  ago  (as  the  wit- 
ness testifying  understood)  to  •A'eto-Or/eant,  or  somewhere  to  the  southward,  and  the 
witness  testifying  had  since  heard  he  was  dead,  was  received  without  objection,  to  let 
in  secondary  evidence  of  the  dead  or  absent  witness'  attestation,  by  showing  his  hand- 
writing.   (Jackson,  ex  dem.  Woodruff,  v.  Cody,  9  Cowen's  Rep.  140.) 

In  replevin,  the  plaintiff  claimed  that  his  intestate  (A.)  had  title  to  a  certain  negro, 
under  a  bequest  to  A.  in  the  will  of  T.  To  show  that  A.  survived  the  testator,  the 
plaintiff  proved  by  a  witness  that  the  testator  and  A.  died,  and  were  buried  on  the 
aame  day  at  their  flither'a ;  that  the  witness  was  well  acquainted  with  their  respective 
families,  was  at  their  funeral,  and  there  heard  from  their  father  and  one  of  their  sis- 
ters, both  father  and  sister  being  now  dead,  that  the  testator  died  a  few  houra  before 
A.    Another  slater,  who  also  gave  him  the  aame  information,  was  still  alive,  and  re- 
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sided  in  Baltimore,  (within  reach  of  process.)  Thfs  hearsay  evidence  as  to  the  time 
of  the  death  was  ohjected  to»  hut  admitted  so  far  as  it  respected  the  information  from 
the  deceased  father  and  sister.  On  appeal,  held  well.  The  court  said  it  did  not  ap- 
pear that  the  living  sister  saw  the  deaths ;  nor  if  she  did,  would  the  court  even  inti- 
mate that  the  hearsay  was  not  still  admissible.  (Raborg's  adm'x  v.  Hammond's  adm'r, 
2  Har.  &  Gill,  42,  52.) 

In  a  late  English  case,  it  became  necessary  to  show  the  determination  of  a  life  estate, 
by  proving  the  death  of  a  cestui  que  vie.  The  register  of  a  dissenting  chapel  was  re- 
pudiated as  incompetent,  though  after  considerable  hesitation,  a  tomb-stone  inscription 
was  received  lor  that  purpose.  But  hearsay  in  the  deceased's  family  was  denied, 
Park,  J.  saying,  '*  this  is  not  a  question  of  pedigree,  where  hearsay  in  tlie  family  is  ad- 
missible." (Whittuck  V.  Waters,  4  Carr.  &  Payne,  875.)  Quere.  If  the  proof  did 
not  rest  on  the  same  principle  as  it  would  in  a  case  of  pedigree,  how  can  the  proof  by 
the  inscription  be  sustained,  which  is  equally  hearsay  ?  The  decision  was  at  nisi  pri- 
us,  and  seems  not  to  have  been  fuUy  considered.  (See  Newham  v.  Raitliby,  1  IhilL 
915,  post,  note  564,  S.  C.) 


NOTE  46a-p.  289. 
As  to  hearsay  of  marriage,  see  ante,  note  458,  and  post,  note  469. 


NOTE  461— p.  289. 


General  reputation  in  the  deceased  ancestor's  family,  that  he  died  without  a  will,  seis- 
ed of  lands  which  were  held  by  the  family  in  which  he  resided  at  the  time  of  his  death, 
was  received  (we  presume  hastily  among  a  variety  of  proper  evidence)  in  favor  of  the 
party  claiming  under  him.    (Pancoast's  lessee  v.  Addison,  1  Har.  &  John.  856.) 


NOTE  462— p.  289. 


The  eases  all  agree  in  reciving  hearsay  derived  from  members  of  the  deceased^s  fam- 
ily as  to  pedigree,  provided  tlie  declarants  be  dead. 


NOTE  468— p.  289. 


A  leaf  torn  from  an  old  family  bible,  belonging  to  the  father,  was  admitted  to  prove 
that  those  persons  were  his  sons  under  whom  the  lessor  of  the  plaintiff  claimed. 
(Douglass'  lessee  v.  Sanderson,  1  Yeates,  15.  2  Dall.  116,  S.  C.)  See  post,  note  468, 
•8  to  proving  age. 

Jtfany  of  the  American  judges  have  mentioned  family  biUes  and  inscriptions  on 
mommients  as  familiar  and  well  settled  media  of  proof  in  cases  of  pedigree*    Indeed, 


616  Heanay  not  EMenei.  [Cb.  7. 

every  variety  of  hearsay  roentioDed  may  be  cons'wkred  as  Teeeivable  upon  Aniericaa 
authority.  (Per  Thoropaon,  J.  in  Jackson,  ex  dem.  Ross,  v.  Cooley,  8  John.  Rep. 
ISl.    Per  Duncan,  J.  in  Keller  v.  Nuts,  6  Serg.  &  Rawie,  S51.) 


NOTE  464-p.  fidd. 


In  ejectment,  a  sworn  copy  of  the  records  of  the  town  ofStonington,  in  Connecticiit« 
which  contained  the  date  of  the  marriage  of  tite  parents  of  the  lessors  of  the  plaintiff, 
and  the  time  of  their  birth,  was  held  properly  receivable  in  evidence  to  prove  their 
pedigree.    (Jackson,  ex  dem.  Miner,  v.  Bonelnm,  15  John.  Rep.  226.)    The  register 
of  births  and  deaths  kept  by  n  religious  society,  is  evidence  of  death ;  but,  at  common 
law,  it  must  be  proved.    A  copy  under  the  seal  of  the  corporation  is  not  evidence. 
(Sloever  v.  Whitman's  lessee,  6  Bin.  416.)    But  when  the  original  is  of  a  public  na- 
ture, e.  g>  the  records  of  the  Reformed  Dutch  Church  in  tlie  city  of  New-York,  a 
sworn  ropy  is  admissible.    (Jackson,  ex  dem.  Bogert,,  v.  King,  5  Cowen's  Rep.  337.) 
A  register  book  of  baptism  was  refused  as  evidence  of  legitimacy,  because  the  entry 
was  made  more  than  a  year  after  it  took  place^  by  a  minister,  from  the  information  of 
the  parish  clerk,  the  person  making  the  entry  not  being  minister  where  the  baptism 
took  place ;  for  he  was  recording  a  fact  not  within  his  own  knowledge ;  and  though 
the  clerk  made  a  memorandum  at  the  time,  this  was  no  part  of  his  duty,  as  clerk ;  but 
a  mere  private  entry.    (Doe,  dem.  Warren,  v.  Bray,  8' Barn.  &  Cress.  813.)    The 
copy  of  the  register  of  a  dissenting  chape!  was  denied  as  evidence;  the  register  being 
a  mere  private  memorandum,  and  not  a  public  document  in  official  custody.    But  the 
original  would  be  admissible.    (Newham  v.  Raithby,  1  Phill.  Rep.  315.)    Where  such 
an  unofficial  register  or  menoorandum  is  signed  by  a  deceased  parent,  it  is  admissible  as 
a  declaration  of  the  parent.    (Said  in  Doe,  dem.  Warren,  v.  Bray,  8  Bam.  &  Cress.  813.) 
A  parish  register  of  marriages,  births  and  deaths,  kept  pursuant  to  the  N.  Car.  aot  of 
1715,  is  evidence  to  prove  pedigree,  and  that  the  several  persons  whose  pedigree  is 
thus  proved,  are  within  the  savings  of  the  statute  of  limitations.    (Den,  ex  dem.  Ja- 
coeks,  y.  Gilliam,  3  Murph.  47.)    A  parish  register  stated  the  day  of  baptism  and  the 
day  of  birth ;  and  ivas  produced  to  show  the  defendant  was  of  age.    But  Lord  Ten- 
terden  would  not  allow  that  part  respecting  tlie  birth  to  be  read ;  saying  the  register 
was  only  evidence  of  baptism.    (Rex  v.  Clapham,  4  Carr.  &  Payne,  39.) 


NOTiE  465— p.  339. 


Per  M'Kean,  C.  J.,  in  his  charge  to  the  jury,  in  Morris'  lessee  v.  Vanderen,  1  DaD. 
67.  The  extent  to  which  recitals  in  deeds  have  been  applied  as  proof  of  pedigree  in 
the  United  States  will  appear  by  the  iblbwing  cases.  It  will  be  observed  that  they 
are  used  as  good  presumptive  evidence,  though  the  land  conveyed  by  them  is  itself 
the  subject  of  controversy. 

In  ejectment,  die  lessor  of  the  plaintiff  claimed  under  the  heurs  of  Charles  Sparks ;  and 
gaTe  in  evidence  a  deed  of  the  premises,  puiporting  to  be  from  diven  persons  imd 
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Co  he  dhUdren  rf  Sparkk^  and  coataining  a  covenant  that  his  youngest  son  should  con- 
vey, when  of  fuH  age.  This  was  held  admissible  as  evidence  of  their  pedigree.  (Paz<* 
ton's  lessee  v.  Price,  1  Yeates,  500.)  The  same  description  of  evidence,  under  similar 
circumstances,  was  recognized  as  correct,  for  a  like  purpose,  in  Jackson,  ex  dem* 
Ross  and  others,  v.  Colley,  8  John.  Rep.  128.  In  ejectment,  the  plaintiff  claimed  un- 
der a  provincial  governor,  (Cosby  of  New- York,)  through  one  of  his  two  devisees.  A 
deed  executed  by  W.  as  the  attorney  of  persons,  styling  themselves,  in  the  power  of 
attorney,  (which  was  dated  SO  years  before  the  trial,)  heirs  of  tlie  governor,  which 
deed  re«ited  the  seisin  of  the  governor,  the  death  of  his  devisee,  and  the  descent  of  the 
estate  from  him,  the  devisee,  to  Elizabeth,  and  the  heirship  from  her  to  those  who 
gave  the  power  was  received  in  evidence  for  the  plaintiff,  as  part  of  the  proof  of  pedi- 
gree ;  and,  connected  witji  other  slight  proof,  was  holden  sufBcient.  (Jackson,  ex 
dem.  Schuyler,  v.  Russell,  4  Wendell's  Rep.  543.)  In  a  writ  of  entry  mr  dUaeismf 
the  tenant  (defendant)  claimed  under  one  Daniel  Mountjoy,  the  son  of  Daniel  Mount- 
joy,  and  Rebecca  Stokes,  the  latter  of  whom  he  alleged  was  the  daughter  of  Benjamia 
Stokes,  whose  seisin  was  proved. .  To  shew  the  pedigree  of  the  younger  Daniel,  the 
tenant  first  proved  a  marriage  in  Sept.  1739,  between  one  Daniel  Mountjoy  and  Rc- 
,  becca  Stokes ;  and  then  a  deed,  dated  Sept.  1765,  from  one  Daniel  Mountjoy,  express- 
ed to  be  "of  all  his  right  and  fitle  in  and  to  the  real  estate  of  his  grand-lather,  Bevjo" 
min  Stokes,  or  his  mother,  Rebecca  Stokes  J*  Possession  had  gone  according  to  the 
deed,  which,  at  tlie  time  of  the  trial,  was  60  years  old.  This  statement  in  the  deed 
was  holden  prima  facie  evidence  of  Daniel  Mountjoy,  the  grantor's  descent  from  Ben- 
jamin  Stokes.    (Stokes  v.  Dawes,  4  Mason's  Rep.  268.) 


.      NDTE  466— p.  24Ct. 

As  to  the  person  by  whom  this  kind  of  hearsay  may  be  proved.  It  is  no  objection 
to  the  testimony  of  the  witness  who  proves  general  reputation  as  to  pedigree,  that  be 
is  not  one  of  the  family,  or  intimately  connected  with  it.  The  weight  of  liis  evidence, 
of  which  the  jury  must  judge,  will  depend  much  on  his  means  of  information.  (Ban- 
CTt's  lessee  v.  Day,  3  Wash.  C.  C.  Rep.  243.)  Quere.  Where  he  speaks  of  mere 
hearsay,  semb.  he  should  be  a  member  of  the  family,  or  a  relatioivor  connection  of  the 
deceased  by  blood  or  affinity.  Otlierwise,  when  he  speaks  froiQ  his  own  actual  knowl- 
edge of  the  deceased,  as,  "  I  knew  him  well.  He  had  no  family."  (Maverick  v.  Aus- 
tin, 1  Bail.  Rep.  59,  62.)  But  the  distinction  in  the  last  case  was  in  respect  to  a  wit- 
ness swearing  negatively,  that  a  certain  member  of  the  family  had  no  issue ;  and  prob- 
ably has  reference  to  Doe,  dem.  Banning,  v.  Griffin,  (15  East,  293.)  It  is  not  per- 
ceived, that  in  general  an  acquaintance  of  the  family  may  not  be  a  witness,  if  he  can 
be  clear  from  his  own  knowledge,  that  the  tradition  or  hearsay  of  which  he  speaks, 
comes  from  a  relation. 

A  recent  case,  decided  in  the  English  C.  P.,  illustrates  the  latitude  indulged  in  the 
receipt  of  family  hearsay,  to  show  pedigree.  In  ejectment,  the  question  was  whether 
James  Futter,  under  whom  the  lessor  of  the  plaintiff  claimed  as  heir,  was  the  heir  of 
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John  Futter.  A  witness  swore  tliat  John  Putter's  widow,  'now  deceased,  told  the 
witness  that  John  said  that,  on  his  death,  the  estate  would  go  to  James.  Best,  C.  J., 
said  it  would  be  carrying  the  admissibility  of  evidence  farther  than  it  had  ever  yet 
gone,  to  allow  a  man  to  claim  aHiauce  with  a  family,  by  the  bare  assertion  of  it.  (Doe, 
ex  dem.  Futter,  v.  Randall,  3  Mo.  &  Payne,  20.)  But  it  was  held  admissible ;  and, 
being  confirmed,  sufficient  to  sustain  a  verdict,  (id.)  John  Futter's  widow,  though 
connected  wiih  the  Futter  family  merely  by  marriage,  lier  husband  being  dead, 
herself  declared  to  the  witness,  in  her  lifetime,  that  James  was  to  have  the  es- 
tate ;  adding  that  John,  her  husband,  used  to  say  so ;  and  that  he  said  alao  that  it 
would  go  to  James*  heir.  The  court  agreed  that  this  was  admissible,  although  com* 
ing  as  hearsay,  from  one  connected  by  marriage  only.  Best,  C.  J.,  said,  one  connect- 
ed by  marriage,  is  more  likely  to  be  informed  of  the  state  of  the  family,  than  a  relation 
who  is  only  distantly  connected  by  blood ;  as  by  frequent  conversation,  the  former  may 
hear  the  particulars  and  characters  of  branches  of  the  family  long  since  dead,  (id.) 
If  one  connected  with  the  family  did  not  hear  the  declarations  of  deceased  relations  in 
respect  to  pedigree  himself,  it  is  sufficient  for  him  to  declare  that  he  had  heard  his  re- 
lations say  tliat  the  deceased  declared  who  and  what  his  cousins  and  otlier  relatives 
were.    (id.  per  Best,  C.  J.) 

While  the  English  decisions  will  be  found  of  late,  to  be  quite  uniform  in  an  adher- 
ence to  the  rule  that  the  declarations  to  be  received  must  emanate  from  deceased  mem- 
bers of  the  family  to  which  the  person  whose  pedigree  is  in  question  belonged,  theie 
is  a  wide  diversity  in  the  American  decisions,  both  as  to  the  person,  and  tlie  necessity 
that  his  testimony  should  first  have  been  cut  off  by  death,  previous  to  his  casual  cepre- 
sentations  being  received.  Most  of  the  cases  confine  the  declaration  to  disinterested 
relations,  who  are  dead ;  (Chapman  v.  Chapman,  2  Conn.  Rep.  347 ;  Waldron  v.  Tut- 
4le,  4  N.  H.  Rep.  371,  377,  8 ;)  and  hold  that  it  cannot  be  extended  to  acquaintances, 
however  intimate.  (Waldron  v.  Tuttle,  4  N.  H.  Rep.  371,  377, 8.  Gregory  v.  Baugb, 
4  Rand.  616,  619,  per  Carr,  J.,  semb.  Chapman  v.  Chapman,  2  Conn.  Rep.  347.) 
Otlier  cases  say  aged  and  deceased  members  of  the  family.  (Elliott  v.  Peirsol,  1  Pet- 
Rep.  S.  C.  U.  S.  337.  Others  hold  that  the  declarants  must  be  dead,  even  though 
the  declaration  proposed  be  a  judicial  deposition  between  other  parties.  (Banert'a 
kssee  v.  Day,  3  Wash.  C.  C.  Rep.  243.  Boudereau  v.  Montgomery,  4  Wash.  C.  €• 
Rep.  186f^  And  it  is  essential  in  all  cases  that  the  declarant  should  be  named,  so  that 
his  relation  to  the  family  could  be  known,  and  whether  he  be  dead  or  alive,  interested, 
or  free  from  bias.  (Chapman  v.  Chapman,  2  Conn.  Rep.  347 ;  and  see  Jackson,  ex 
dem.  Garland,  v.  Browner,  infra.) 

The  declarant  being  brought  forward  as  a  witness,  testifying  through  one  who  heard 
him,  the  declarations  sworn  to  should  also  inform  the  court  and  jury  of  particulars  such 
as  he,  would  be  required  to  give,  if  personally  present.  The  declaration  must  accordingly 
show  the  exact  relation  of  the  persons  tlirough  whom  the  pedigree  is  sought  to  be 
traced ;  not  merely  that  L.  inherited  the  land  of  another;  (Chapman  v.  Chapman,  2 
Conn.  Rep.  347 ;)  that  a  man  is  the  nearest  heir  of  another^  and  the  like  general 
declarations  involving  propositions  both  of  law  and  fact  (Bimey  v.  Hann,  3  Marsh. 
822,  327.)    It  Should  be  that  such  persons  were  children,  brothers,  &c. .  (id.) 
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In  other  cases  the  exception  which  receives  hearsay  in  cases  of  pedigree  "  has  often 
been  looselj  and  carelessly  stated,  in  terms  much  too  general,  and  has  oflen  heen  in- 
correctly applied."  (Per  Richardson,  C.  J.  in  Waldron  v.  Tuttle,  4  N.  H.  Rep.  378.) 
**  From  the  sayings  of  members  of  the  family,  courts  progressed  at  last  to  the  admission 
of  the  general  recognition  or  reputation  of  the  heirship  by  others.  It  is  admitted  that 
it  is  difficult  to  lay  down  any  general  rules  on  this  subject."  (Per  Mills,  J.  in  Bimey 
V.  Hann.  3  Marsli.  326.  And  see  Jenkins  v.  Tom,  1  Wash.  Rep.  133 ;  Johnson  v. 
Howard,  1  Har.  &  M'Hen«  281.)  The  case  then  proceeds  to  deny  that  hearsay  from 
others,  than  connections  is  to  be  received  of  the  heirship  of  one  who  died  within  a  timo 
which  the  memory  of  living  witnesses  might  probably  reach,  who  is  not  shown  to  have 
died  in  a  foreign  country,  or  indeed  out  of  the  neighborhood  of  the  trial,  and  whose  re> 
lations,  for  aught  that  appeared,  might  themselves  have  been  brought  to  testify.  (Bir- 
Bey  V.  Hann^  supra.)  The  principle  case  was  of  mere  neighborhood  report,  with  the 
claim  of  the  lessors  of  the  plaintiff  tlmt  they  were  the  heirs,  (id.)  And  see  Jackson, 
ex  dem.  6ar)and,  v.  Browner,  infra. 

The  greatest  latitude  in  the  application  of  the  exception  was  probably  exhibted  by 
the  supreme  court  oi'  New- York,  in  1 81 1 .  The  lessors  of  the  plaintiff  claimed,  some  of 
them  as  heirs  o£W^  and  some  of  them  as  heirs  of  G.,  both  of  whom,  with  the  lessors, 
resided  in  England.  C,  of  New- York,  deposed  that  he  knew  W.  about  30  years  ago, 
who  died,  as  witness  understood,  between  1788  and  1795.  Witness  never  heard  that 
he  led  any  children,  brother,  sister,  nephew  or  niece,  except  J.,  one  of  the  lessors* 
Witness  was  the  agent  of  W.,  in  respect  to  the  land  in  question,  corresponded  ^th 
him ;  and  aAer  his  decease,  J.  sent  him.a  power,  calling  himself  heir  and  devisee  of  W., 
dated  November  16, 1798.  Witness  had  corresponded  with  J. ;  and  understood  from 
persons  acquainted  with  the  family,  that  he  was  heir  at  law  and  devisee  of  W.  Wit- 
ness had  also  been  agent  of  6. ;  and  was  aflerwards  empowered  to  act  as  agent  of  his 
children  and  co^heiresses,  who  were  tlie  other  lessors  of  the  plaintiff.  He  derived  his 
information  from  the  several  powers  of  attorney  he  had  received  during  a  correspond 
dence  with  the  {Parties ;  and  from  conversations  with  B.,  S.,  and  others  acquainted 
with  W.  &  G, ;  but  he  had  never  seen  J.,  or  the  children  of  G.  Witness  had  paid  the 
taxes  on  the  locus  in  quo,  in  1786  and  1787.  A  deed  to  another  lessor,  (Coats)  from 
persons  describing  themselves  as  heirs  of  G.,  of  the  same  name  with  the  lessors  who 
DOW  claimed  as  such  heirs,  was  also  in  evidence,  having  been  acknowledged  before  the 
mayor  of  London,  according  to  the  New- York  statute.  The  verdict  being  for  the  - 
plainti^  a  motion  was  made  for  a  new  trial  on  the  insufficiency  of  this  evidence  to  es- 
tablish the  pedigree.  The  supreme  x»3urt  held  it  prima  &cie  sufficient ;  and  proceed- 
ed to  lay  down  the  following  propositions :  that  '*  hearsay  evidence  or  any  thing  which 
shows  a  genera]  reputation"  is  receivable ;  so  "  declarations  of  persons  who  from 
their  situation  were  likely  to  know."  "  Tradition  is  sufficient"  So  '<  declarations 
from  members  of  the  family  and  others,  living  in  habits  of  intimacy  with  them ;"  and 
they  need  not  be  confined  to  deceased  persons.  So  the  declaration  of  the  heirs  them- 
selves in  the  acknowledgment  of  their  deed  before  the  mayor.  The  books  furnish  us 
with  no  definite  rule.  Almost  any  thing  is  received  which  affords  reasonable  ground 
of  belief.  (Jackson,  ex  dem.  Ross,  v.  Cooley,  8  John.  Rep.  128,  131, 3.)  Spencer,  J. 
dissented,  on  the  well  established  grounds  of  English  authority.  He  denied  that  par- 
ties could  make  proof  by  their  own  powers  of  attorney  and  letters ;  and  the  payment 
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of  taxes,  which  are  oAen  imposed  without  desigoatiog  the  owners,  are  no  evidence  of 
title.  The  acquaintances  from  whom  informa tioa  was  derived ,  did  not  appear  to  be  Ihr- 
ingot  d^ad,  nor  did  it  appear  but  thai  they  were  within  reach  ofprocess.  He  did  not  de- 
ny, however,  that  t!ie  declarations  from  acquaintances  were  receivable  on  the  same  loot- 
ing as  ttiose  of  relations,  (id.  1 34  to  136.)  It  Iras  net  been  yet  directly  denied  in  New- 
York  that  hearsay  from  intimate  acquaintances,  though  otherwise  disconnected  with 
the  family,  may  be  received.  But  from  the  reliance  lately  placed  by  the  supreme 
court  on  the  authority  of  Whitlocke  v.  Baker,  cited  in  the  text  as  negativing  such  evi- 
dence, well  advised  counsel  would  liardly  go  down  to  the  circuit  relying  upon  that 
alone,  except  in  a  case  of  absolute  necessity.  In  tliis  New-Yoric  case,  to  deduce  a  titie 
from  the  ancestor  to  the  lessors  of  the  plaintiff,  witnesses  residing  in  the  neighborhood 
of  his  family  testified  to  what  various  persons  in  the  same  vicinity  had  said.  The 
plaintid'  being  nonsuit,  on  a  motion  for  a  new  trial,  the  supreme  court  relied  on  Whit- 
locke v.  Baker,  and  said  the  radical  delect  in  tlie  testimony  before  them  was,  that  the 
witnesses  were  not  themselves  connections  of  the  family  of  which  they  spoke, 
knew  not! ling  personally  of  the  facts  to  which  tliey  spoke,  and  had  not  derived 
their  information  from  such  persons  as  had  any  connection  or  particular  acquaint- 
ance witii  the  family.  All  they  stated  was  loose  hearsay  from  some  unknown  source. 
And  tiie  court  sustained  the  nonsuit.  (Jackson,  ex  dem.  Garland,  v.  Browner, 
18  John.  Uep.  37.)  In  a  still  later  case,  a  witness,  himself  a  relative,  was  receiv- 
ed to  testify  as  to  what  he  had  heard  in  conversations  in  his  family  and  among  his  te- 
la tions,  and  understood  as  to  the  pedigree  of  the  lessors  of  the  plaintiff  and  their  rela- 
t'.on  with  aged  members  of  the  same  family.  (Jackson,  ex  dcm.  Bogert,  v.  King,  b 
Coweri's  Rep.  237.)  Wood  worth,  J.  in  giving  the  opinion,  evidently  meant  to  sanc- 
tion the  listitudinary  doctrines  of  Jackson,  ex  dem.  Ross,  v.  Cooley,  ut  supra.  But  the 
case  itself  did  not  require  that.  The  family  hearsay  seems  sustainabje  on  the  Engiiah 
cases,  as  far  as  any  points  were  definitely  made  upon  it.    (See  p.  239.) 

The  cases  in  Maryland  do  not  appear  to  restrict  the  inquiry  to  the  hearsay  declara- 
tions of  relatives.  (Johnson  v.  Howard,  1  Har.  &  M'Hen.  281.  Walkup  v.  Pratt,  5 
Har.  &  John.  61 .)  And  so  of  a  former  case  in  Virginia.  In  tracing  a  pedigree  in  a  suit  for 
freedom,  the  plaintiff  proved  by  T.,  that  on  executing  a  Writof  inquiry  between  her  (the 
plaintiff's)  mother  and  one  JSL,  T.  heard  a  witness  (whom  he  believed  to  be  C.,but  couM 
not  distinctly  remember ;  said  C.  being  a  very  old  man,  and  who,  he  believes,  but  does 
not  know,  is  since  dead)  swear  that  the  plaintiff's  mother  was  descended,  according  to 
general  reputation,  in  the  maternal  line  from  an  Indian  ancestor,  who  was  imported  into 
the  state  of  Virginia  since  1 705.  T.  also  stated  that'he  had  endeavored,  but  to  no  purpose, 
to  find  a  living  witness  who  could  prove  that  point  The  time  was  material ;  for  by  an 
old  law,  imported  Indians  were  slaves.  (1  Wash.  124.)  This  testimony  was  receiv- 
ed ;  and  a  ppro ved  on  error.  (Pegram  v.  Isabeli,  2  Hen.  &  Munf.  1 93.)  But  the  court 
said  the  hearsay  evidence  could  not  be  received  on  the  new  trial,  which  they  awani- 
ed  on  another  ground,  if  it  should  appear  to  the  court  tliat  the  witness  who  swore  on 
executing  the  writ  of  inquiry  was  still  alive,  (id.  203.)  Quere,  as  to  hearsay  coming 
from  otherd  than  deceased  relatives.  (Per  Carr,  J.  in  Gregory  v.  Baugh,  4  Rand. 
616,  619.)  This  practice  of  receiving  hearsay  from  persons  other  than  relatives,  was 
treated,  on  tlie  same  case  aflerwards  coming  before  the  court,  as  an  exception  io  the 
general  rule,  in  favor  of  blacks  who  claim  their  freedom.    (Gregory  v.  Baugbi  9  Leigh» 
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665,  691.)  And  this  has  been  expressly  held  in  Tennessee.  (Vaughan  v.  Fhebe, 
Mart.  iL  Yerg.  Rep.  1.) 

As  incident  to  the  proof  of  pedigree,  it  many  times  becomes  necessary  to  prove  or 
disprove  the  identity  of  the  ancestor.  This  may  be  done  by  the  same  idnd  of  proof  as 
is  receivable  on  other  facts  involved  in  the  general  inquiry.  Tims,  on  a  petition  for 
freedom,  the  petitioner  proved  that  he  was  the  son  of  a  female  named  Tansey,  who  was 
the  daughter  of  Violet.  The  defendant  offered  to  prove,  by  a  witness,  tliat,  as  he  un- 
derstood from  his  mother  and  sister,  both  deceased,  Violet  was  the  daughter  of  a  ne- 
gro woman  who  had  been  purchased  by  the  witness'  grandfather,  P.  F.,  from  one  S.,  at 
a  certain  place ;  and  that  the  name  of  the  negro  woman  purchased,  was  Rose  or  Violet, 
Hdd  that  this  evidence,  though  inadmissible  to  prove  the  sale,  was  yet  proper  as  de- 
scriptive of  the  person  of  Violet.  The  court  said,  "  pedigree  may  be  proved  by  this 
kind  of  evidence  (hearsay) ;  and  pedigree  can  never  be  satisfactorily  established  un- 
less you  are  permitted  to  identify  the  ancestor.  In  cases  of  petitions  for  freedom,  it 
would  be  nugatory  to  permit  the  petitioner  to  prove  his  descent  through  a  long  line  of 
ancestry  by  heresay  evidence,  if,  at  the  same  time,  you  withhold  the  privilege  of  iden- 
tifying the  ancestor  from  whom  the  pedigree  is  attempted  to  be  traced.  Such  evi- 
dence, therefore,  as  descriptive  of  the  person,  for  the  purpose  of  identifying  the  ances- 
tor, is  admissible."    (Walkup  v.  Pratt,  5  Har.  &  John.  61,  55,  6.) 

On  reviewing  the  cases,  one  tiling  will  strike  the  student  as  plainly  acknowledged  by 
nearly  all  and  denied  by  none ;  that  although  this  kind  of  evidence  be  an  exception  to 
the  rule  excluding  hearsay,  yet  it  is  inferior  in  grade  to  the  judicial  oath  of  the  declar- 
ant It  would  seem,  therefore,  that  where  he  is  within  reach  of  process,  he  should  be 
produced ;  for  the  settled  principle  of  allowing  secondary  evidence  is,  that  the  primary 
must  first  appear  to  be  beyond  the  reach  of  ordinary  diligence.  Whether  the  declara- 
tion of  an  intimate  or  other  acquaintance,  can  be  received  as  equivalent  to  that  of  a 
connection  by  blood  or  affinity,  as  it  was  formerly  unsettled  by  the  English  courts,  so 
it  still  remains  by  the  American.  The  main  current  of  American  authorities  is,  that 
general  neighborhood  report  shall  not  be  received ;  but  they  are  not  uniform.  Many 
of  the  practical  boundaries  of  the  exception  are  evidently  unsettled ;  and  the  safe  place 
of  the  practitioner  seems  yet  to  lie  within  the  restricted  lines  of  the  English  cases. 


NOTE  467— p.  340. 
Panooast's  lessee  v.  Addison,  1  Har.  &  John.  357,  S.  P. 


NOTE  468— p.  240. 


While  the  cases  uniformly  allow  hearsay  of  facts,  under  certain  restrictions,  as  bear-> 
ing  directly  or  indirectly  upon  questions  of  pedigree,  (Woodward  v.  Splller,  1  Dana's 
Bep*  179, 180,) /attempts  have  sometimes  been  made  to  exclude  all  hearsay  of  the  same 
kind  of  facts  when  introduced  for  other  purposes.  We  noticed  one  instance,  ante, 
note  459,  p.  615,  Whittock  v.  Wateys,  wherein  the  judge  denies  the  usual  evidence  of 
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death  in  pedigree  questions,  to  be  evidence  of  the  same  thing  on  any  other  question* 
As  we  may  see,  several  cases  in  that  note,  however,  allowing  proof  of  death  by  hear- 
say absiracted  from  ^rjy  thing  like  pedigree,  so  the  courts,  as  we  see  by  the  tex^ 
have  allowed  the  proofs  of  the  time  of  the  birth  and  the  age  of  individuals  to  be  proved 
in  the  same  way,  for  whatever  purpose  it  may  be  introduced.    Accordingly,  a  majori- 
ty of  tlie  cases  which  w^e  have  collected  in  this  note,  related  to  the  defence  of  infancy 
against  contracts,  of  course  having  nothing  to  do  with  pedigree,  yet.no  one  thought  of 
objecting  for  that  reison.     (See  particularly  Curtis  v.  Patton,  David  v.  Sittig,  and 
Leggett,  V.  Boyd,  infra.)     Hearsay  of  age  coming  from  the  '^)laintiff 's  father  and 
mother  was  once  refused ;  but  the  case  mentions  no  reason.    (Albertson^s  lessee  v. 
Robeson,  1  Dall.  9.)    In  anotlier  case  a  passport,  signed  by  the  father  as  consul,  stat- 
ing his  son's  age,  was  received,  it  having  been  made  before  the  controversy  arose, 
though  it  did  not  appear  that  the  father  was  absent.    But  in  Louisiana,  where  this 
case  was  decided,  lineal  ascendants  or  descendants  are  not  witnesses  for  each  other. 
(David  v.  Sittig,  1  Mart.  Lou.  Rep.  N.  S.  147,  149.)     In  general,  the  notion  of  pri- 
mary and  secondary  evidence  is  closely  adhered  to  in  the  admission  of  these  declara- 
tions as  to  age.    (Per  Colcock,  J.  in  Taylor  v.  Hawkins,  I  M'Cord,  165.)    They  can- 
not be  received  where  the  fatlier,  mother  or  other  declarant  is  present  in  court,  or 
within  reach  of  process,    (id.)     Thus  the  mother's  entry  in  the  family  bible  was  prop- 
erly rejected,  she  being  in  court.     (Per  Marcy,  J.  in  Leggett  v.  Boyd,  3  Wend.  S76, 
379.)    In  Woodward  v.  Spiller,  (cited  supra,)  the  father  was  dead.    The  deceased 
father's  original  entry  in  Uie  bible  should  be  produced,  or  its  absence  accounted  for.    In 
the  latter  case  only  can  a  copy  be  received,  though  it  be  a  transcript  by  direction  of  the 
father  from  one  family  bible  into  another.     (Curtis  v.  Patton,  6  Serg.  &  Rawle,  135.) 
But  this  is  only  where  you  seek  to  prove  the  contents  of  the  memorandum  itself;  (ante, 
note  420,  p.  550 ;)  for  the  entry  in  a  family  bible  is  but  a  memorandum,  and  not  su- 
perior in  degree  to  any  other  proof  admissible  in  itselC    It  is  not,  therefore,  superior  to 
the  recollection  of  a  witness,  which  may  be  adduced,  although  it  appear  that  the  age 
be  entered  in  the  family  bible.     (Berry  v.  Waring,  2  Har.  &  Gill,  103.    Taylor  v. 
Hawkins,  1  M'Cord,  164.) 

A  parish  register  was  denied  as  evidence  of  age,  Ld.  Tenterden,  C.  J.  saying  it  was 
only  evidence  of  baptism.  (Rex  v.  Clapham,  4  Carr.  &  Payne,  29.)  Where,  on  trying 
the  charge  of  rape,  it  was  material  to  show  that  on  the  5th  of  February,  1832,  a  female 
child  was  under  10  years  of  age,  its  father  proved  that  on  his  return  after  an  absence 
from  home  for  a  few  days,  on  the  9  th  of  February,  1822,  he  found  that  the  child  had 
been  born,  and  was  toki  by  her  grandmother  that  she  had  been  bom  the  day  before. 
The  register  of  baptisms  shewed  that  the  child  had  been  baptized  on  the  9th  of  Febru- 
ary, 1822.  The  mother  was  dead ;  but  the  court  held  the  testimony  insufficient,  as  the 
grandmother  was  alive  and  might  be  called.  The  whole  depended  on  what  she  told 
the  father.    (Rex  v.  Wedge,  5  Carr.  &  Payne,  208.) 


NOTE  469— p.  240* 

Here  we  are  again  met  with  the  distinction  adverted  to  in  the  la^t  note,  between 
pedigree,  ^vhere  you  may  show  the  declaration  of  parents  to  prove  or  disprove  their 
marriage,  and  on  other  points  where  it  is  inadmissible.    Accordingly,  in  a  settiement 
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case  where  a  legal  residence  was  claimed  for  the  wife  on  the  simple  ground  that  she 
had  married  a  freeholder  of  the  town,  the  declarations  of  the  freeholder  as  to  his  previ- 
ous marriage  with  another  woman  Hying  at  the  second  marriage,  and  his  reception  of 
that  woman  on  presenting  herself  as  his  wife,  were  refused  in  evidence.     (Weslfield 
V.  Warren,  3  Haist.  249.)    The  cases  cited  in  the  text  are  those  of  settlement  in  right 
of  parentage,  and  therefore  present  questions  of  pedigree.    It  is  so  likewise  with  most 
of  the  cases  cited  infra.    The  distinction  is  ably  and  satisfactorily  supported  by  Ew- 
incr,  C.  J.,  p.  250  to  253,  though  it  is  certain  that  the  rule  is  in  the  other  cases  laid  down 
without  that  distinction ;  and  the  direct  action  of  our  courte  upon  it  has  been,  we  be- 
lieve, pretty  much  confined  to  this  case  of  Westfield  v.  Warren.    In  that  case,  it  is  to 
be  observed,  that  the  acknowledgment  was  of  a  former  marriage  in  the  abstract,  the 
supposed  husband  and  wife  having  been  long  separated.     It  was  different  from  their 
declarations  while  they  are  living  together.    In  the  latter  case,  their  condition  wheth- 
er in  marriao-e  or  concubinage,  would  seem  to  be  deducible  from  their  declarations  as 
a  part  of  the  res  gestae,  within  the  rules  as  to  possession,  forbearance,  domicile,  Stc. 
(ante,  note  452,  p.  596, 601, 603.)  Ailer  all,  this  may  be  the  true  sense  of  the  cases  which 
sanction  cohabitaiion,  reputation,  reception  in  tlie  family,  hearsay  of  the  parlies,  &c. 
(1  Stark.  Ev.  58,  9.)     Such  matters  have  often  been  received  entirely  independent  of 
pedio-ree,  and  even  in  favor  of  the  parties  themselves,  claiming  as  husband  and  wife. 
(Hammick  et  ux  v.  Bronson,  5  Day,  290, 293.)     So  on  a  claim  of  a  widow  for  her  dow- 
er.   (Whitehead  v.  Clinch,  2  Hayw.  3,  4.     Jackson,  ex  dem.  Van  Buskirk,  v.  Claw, 
18  John.  Rep.  346.     And  see  Jenkins  v.  Bisbee,  1  Edw.  Ch.  Rep.  377,  8.)     Another 
court  acted  upon  a  principle  more  firmly  fixed,  when  in  a  Settlement  cause  involving 
pedi<Tree,  they  rejected  such  hearsay,  because  the  parent  was  alive  and  adducible  as  a 
witness,  his  corporal  oath  being  evidence  of  a  higher  grade.    (Raynham  v.  Canton, 
8  Pick.  293,  296.)     As  the  courts  had  heretofore  apparently  shaped  this  matter,  the 
rule  was,  that  except  in  prosecutions  for  bigamy,  or  incest,  and  indictments  or  actions 
for  adultery,  the  acknowledgement  of  the  parties,  the  father  or  mother  was  admissible 
to  prove  or  disprove  a  marriage,  even  against  third  persons  not  claiming  under  tliem. 
(Fenton  v.  Reed,  4  John.  Rep.  52,  54.     Allen  v.  Hall,  infra.)     A  fortiori,  where  the 
claim  is  under  the  declarant.     (Johnson's  legatee  and  ex'x  v.  Johnson's  ex'r,  1  De- 
saussSEq.  Rep.  595.     Allen  v.  Hall,  2  Nott  &  M'Cord,  114,  115,  117, 1 18.)     And 
general  reputation  was  allowed  even  though  the  father  was  alive.    (Doe,  dem.  Flem- 
ing, 12  Moore,  500;  4  Bing,  266,  S.  C.)     Common  reputation  alore  was  held  suffi- 
cient,    (id.)    But  it  was  denied  in  another  case,  that  mere  rumor  of  a  previous  mar- 
riage to  a  wife  living  at  the  time  of  the  second  marriage,  in  order  to  invalidate  the  lat- 
ter, would  be  sufficient.     (Williams  v.  Williams,  LJ.  J.  Marsh.  105.)     The  declara- 
tion in  an  imputed  farther's  will,  casting  doubt  on  the  legitimacy  of  the  claimant, 
though  admissible,  may  be  overcome  by  cohabitation  and  reputation  in  the  neighbor- 
hood a  long  time  ago,  the  parties  being  dead,  and  no  adverse  heir  appearing.    (John- 
ton's  legatee  and  ex'x  v.  Jolmson's  ex'r,  1  Desauss.  Eq.  Rep.  595.) 


.   NOTE  470— p.  241. 
Sec  ante,  note  468,  p.  621, 2. 
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NOTE  471— p.  241. 

The  American  cases  ore  uniform  in  denying  declarations  to  prove  the  mere  place  of 
birth.  Tiicy  have  accordinjjley  been  denied,  on  trying  a  petition  of  freedom  as  to  tiie 
place  of  birth  and  residence  of  a  black  woman;  (Mima  Queen  v.  Hepburn,  7  Crancb, 
291 ;)  in  ejectment,  where  tlie  plaintiff  asked  one  of  his  witnesses  if  it  was  not  reputed 
in  1784  or  1 735,  tUat  Tanner,  the  patentee  under  whom  the  plaintiff  claimed,  was  a  na- 
tive of  North  Carolina  ;  (Sliearer  v.  Clay,  1  Litt.  260,  266 ;  3  Marsh.  549, 556,  S.  C.  & 
S.  P. ;)  and  on  hearing  a  settlement  case  before  the  general  quarter  sessions,  wl^re  the 
appellees  offered  a  witness  to  prove  the  pauper's  p^oce  of  birth  by  what  he  had  beard 
his  deceased  parents  say  concerning  it.  (Independence  v.  Pompton,  4  Habt.  209.) 
Although  pedigree  may  be  proved  by  hearsay,  the  place  of  birth  cannot.  (Jacksoo, 
ex  dcm.  People,  v.  Etz,  5  Cowen's  Rep.  320,  per  Sutlierland,  J.)  The  declaration  of 
a  pauper  is  not  evidence  as  to  the  place  of  his  birth ;  nor  is  a  man's  declaration  that 
he  was  born  in  Germany,  on  trial  of  a  question  of  citizenship.  (Braintree  v.  H'mgham, 
1  Pick.  245,  247.)  On  a  question  where  T.  was  born,  in  a  suit  respecting  the  settle- 
ment of  his  descendants,  evidence  as  to  the  declaration  of  persons  who  brought  him  to 
their  house  wliile  he  was  an  infant,  tliat  he  was  brought  from  M.,  was  held  inadmtasi- 
ble.     (Wilmington  v.  Burlington,  4  Pick.  174.) 

But  in  a  case  respecting  a  settlement  derived  from  the  deceased  grandfather,  i(  be- 
ing material  to  show  that  he  was  settled  in  Oxford,  a  deed  with  his  last  will  executed 
by  him,  describing  him  as  of  Oxford,  were  held  admissible.  And  the  court  distinguish- 
ed this  from  a  mere  case  of  oral  declaration  of  a  pauper  as  to  his  residence ;  the  evi- 
dence coming  from  a  more  solemn  and  a  most  disinterested  act,  and  being  in  tlie  na- 
ture of  a  fact  ratlier  than  a  declaration.  (Ward  v.  Oxford,  8  Pick.  476,  7,  8.)  See 
ante,  note  452,  S.  C,  ranked  under  declarations  competent  as  making  a  pari  of  the  ret 
geslss. 


NOTE  472— p.  241. 

The  defendant  admitted,  in  his  anwer  to  a  bill  in  chancery,  that  he  had  always  in- 
sisted that  H.,  (in  whose  right  the  plaintiff  claimed  property,  the  titl^  to  which  depend- 
ed on  his  establishing  H.'s  illegitimacy,)  though  born  in  wedlock,  was  not  his  child. 
Held  insufficient  to  establish  her  illegitimacy.  (Bowles  v.  Bingham,  2  Munf.  442.)  It 
was  said,  on  a  questi(m  of  bastardy,  that  the  condition  of  a  child  bom  during  marriage 
cannot  be  affected  by  the  declaration  of  one  or  both  of  the  spouses.  (Tate  v.  Perils, 
7  Mart.  Lou.  Rep.  N.  S.  548,  555,  citing  2  Toullier,  lib.  1,  ch.  2,  no.  859.  Cross  v. 
Cross,  3  Paige,  139,  141.  Cope  v.  Cope,  5*Carr.  &  Paiyne,  604.)  The  great  case  of 
the  Sieur  Bouillerot  de  Vivantes,  (2  Ev.  Poth.  450  to  469,)  decide^  by  the  French 
Chancellor  D'Aguesseau,  presents  a  splendid  discussion  upon  the  maxhn  Pater  est  u 
quern  nuptioB  denwnstrant,  as  opposed  to  the  uniform  acts  and  declarations  of  the  fa- 
ther, mother  and  adulterer,  all  conspiring  to  bastardize  the  appellant  See  poet,  voL 
2, 288  of  the  text,  and  notes,  as  to  the  force  of  this  maxim  in  the  comman  law. 
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NOTE  47»— p.  241. 

See  ante,  note  482,  p.  558,  that  declaratioos  as  to  particular  facts  are  generally  not 
admiasiUe,  with  several  illustrations  like  those  mentioned  in  that  part  of  the  text  with 
which  this  note  is  connected. 


NOTE  474— p.  348. 

Concerning  the  quality  of  being  ante  Utem  motamy  which  the  fingliah  court  still  con* 
mder  essential  to  the  character  of  hearsay  evidence,  (see  per  Lord  Tenterden  in  Doe, 
ex  dem.  Futter,  v.  Randall,  2  Moore  &  Payne,  25,)  the  American  cases  are  not  uni- 
form, though  perhaps  there  is  little  difficulty  in  seeing  to  what  they  must  finally  come. 
AAer  the  rule  admitting  these  declarations  had  been  put  with  great  caution  in  an  ear- 
ly case  in  Pennsylvania,  which  says  that  hearsay,  a  great  whUe  ago  and  before  any 
dispute  ttirredf  was  received,  (Strickland's  lessee  v.  Poole,  1  Dall.  14,  A.  D.  1765 ;)  a 
cause  came  to  a  hearing  in  the  same  state  before  Washington,  J.  sitting  as  chancellor, 
(U.  S.  C.  C,  A.  D.  1831,)  which  brought  the  rule  into  direct  discussion,  as  it  was  pre- 
sented by  the  Berkeley  peerage  case,  stated  in  the  text    Depositions  taken  in  another 
cause,  in  relation  to  tlie  title  now  in  question,  depending  on  pedigree,  were  oflered  by 
the  plaintiff  as  hearsay  to  prove  the  pedigree,  which  was  necessary  to  making  out 
their  case.    This  was  objected  to  on  the  ground  that  the  declarations  were  noidepost 
Htem  motam,  and  the  cases  in  the  text  were  cited  against  their  admission.    Washing* 
ton,  J.  did  not  consider  himself  bound  by  those  cases ;  and  he  admitted  the  evidence, 
afler  a  very  full  examination  of  ancient  and  modem  authorities.    He  strongly  inclined 
to  think  that  the  rule  of  post  Htem  motam  had  never  been  recognized  in  the  United 
States,  though  he  had  not  had  time  to  examine  the  American  cases.    He  mentioned, 
however,  Jackson,  ex  dem.  Ross,  v.  Cooley,  (8  John.  R.  128,)  and  cited  I  Yeates,  17, 
152,  and  Swif\'s  Law  of  Evidence,  122.    These  were  in  addition  to  the  books  and  ca- 
ses cited  by  the  plaintiff's'  counsel,  which  were  4  DalL  123,  Bar  v.  Gratz,  (4  Wheat. 
220,)  2  Hen.  &  Munf.  193,  2  Munf.  167,  1  Wheat  6»  7  Cranch,  290,  1  Wash.  123, 
2  id.  146, 148.    He  said  he  would  receive  the  depositions,  the  death  of  the  deponents 
being  first  proved.    (Boudereau  v.  Montgomery,  4  Wash.  C.  C.  Rep.  186.)    It  is 
doubtless  true  that,  at  this  time,  the  point  had  not  been  distinctly  passed  upon  and  de- 
nied or  recognized  by  any  American  court,  whose  reported  decision  had  appeared. 
The  attention  of  a  very  learned  court,  however,  had  been  incidentally  drawn  to  the 
point  in  Chapman  v.  Chapman,  (2  Conn.  Rep.  347,  A.  D.  1817 ;)  and  it  is  perhaps  to 
be  regretted  that  the  prejudication  of  early  study,  the  influence  of  which  Judge  Wash- 
ington acknowledges,  should  not  have  been  contrasted  with  the  strong  illustrations  of 
Swift,  C.  J.  in  tlie  Uitter  cause,  at  p.  349.    «  When"  (says  the  learned  judge)  "  decla- 
rations are  made  for  the  express  purpose  of  being  given  in  evidence  as  to  pedigree, 
they  will  not  be  received.    If  a  person  were  to  take  a  bible,  and  having  the  idea  tliat 
it  was  aflerwards  to  be  produced  in  evidence,  were  to  write  down  at  once  the  births 
and  deaths  of  his  children,  such  an  entry  would  not  be  evidence.    The  declarations  of 
a  deceased  member  of  the  family  are  not  to  be  admitted,  unless  it  appears  that  they 
Vol.  !.•  79 
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have  Wen  made  under  such  circuiristances  that  the  relation  may  be  supposed  to  be 
without  an  interest  and  without  a  bias.  If  they  were  made  on  a  subject  in  dispute,  aP 
teT  the  commencement  of  a  suit,  or  afler  a  controversy  preparatory  to  one,  they  ought 
not  to  be  received  in  evidence,  on  account  of  the  probability  that  they  were  partially 
drawn  from  the  deceased,  to  make  his  hearsay  admissible,  or  perhaps  intended  by  him 
to  serve  one  of  the  contending  parties." 

We  had  occasion  to  notice,  ante,  note  438,  p.  572,  S,  the  ground  on  which,  in  Boude- 
reau  v.  Montgomery,  supra,  the  depositions  were  not  considered  receivable  as  such  ; 
a  ground  which  drove  the  judge  lo  the  question  upon  the  rule  of  post  Utem  mctam.  It 
will  be  seen,  in  our  former  notice  of  that  cause,  that  a  doubt  remains  whether  they 
should  not  have  been  received  in  the  former  point  of  view,  which  would  have  left  it 
unnecessary  to  consider  tlie  rule. 

The  rule  has  since  been  incidentally  recognized  by  the  supreme  court  of  the  United 
States,  with  an  examination  of  the  question  when  the  declaration  may  fairly  be  brought 
within  its  scope.  In  ejectment,  the  plaintiffs  claimed  as  helr^  of  Mrs.  £.,  deceased  ; 
the  defendants  under  a  deed  from  her.  The  plaintifis  offered  to  prove  their  pedigree 
by  a  letter  written  by  an  aged  member  of  their  family,  afler  the  validity  of  the  deed  from 
Mrs.  E.  had  been  drawn  in  question  ;  but  it  did  not  appear  that  the  pedigree  of  the 
plaintiffs  was  then  at  all  in  controversy.  The  supreme  court  say,  it  is  argued  that  the 
rule  which  admits  hearsay  to  prove  pedigree,  is  qualified  by  the  exception  that  declar- 
ations made  post  litem  motam  shall  not  be  received.  But  the  controvery  respected 
the  validity  of  Mrs.  E.'s  deed,  made  while  she  was  a  feme  covert.  The  Us  motOy  if  it 
existed,  was  not  who  were  her  heirs.  The  court  therefore  thought  the  exception  did 
not  apply ;  but  the  cause  finally  went  off  on  another  ground.  (Elliott  v.  Peursol's  lesH 
see,  1  Peters'  S.  C.  Rep.  828.) 

In  David  v.  Sittig,  (1  Mart  Lou.  Rep.  N.  S.  147, 149,)  the  passport  of  the  father, 
used  to  prove  the  age  of  the  son,  was  very  cautiously  put  us  having  been  made  ante 
litem  motam. 

The  general  doctrine  of  the  lis  mota  appears  to  be  recognized  in  Virginia ;  but  the 
courts  hold  that  it  shall  not  be  taken  as  operating  on  the  mind  of  the  declarant  afler  a 
suit  involving  the  controversy  has  been  discontinued,  and  the  question  slept  for  a  great 
length  of  time.  Thus,  a  woman  named  S.  brought  a  suit  for  her  freedom  in  1773; 
and  dying  soon  aAer,  that  proceeding  was  abated :  some  25  or  30  years  afler,  one  W., 
an  old  person,  informed  her  son  that  S.  was  free ;  and  her  family  also,  in  consequence 
of  their  Indian  descent  from  their  mother.  In  a  suit  brought  some  years  afler  the  dec- 
larations made,  by  S.'s  grandson  to  recover  his  freedom,  W.'s  son  testified  to  those 
declarations  of  his  mother,  as  to  the  plaintiff's  ancestor  S.  Held  that  this  hearsay  ev- 
idence was  not  objectionable  on  the  ground  that  the  declarations  of  W.  were  made 
post  litem  motam,    (Gregory  v.  Baugh,  2  Leigh.  665.) 
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General  hearsay,  or,  in  other  words,  public  reputation,  is  sometimes  adduced  as  an- 
cillary evidence  in  laying  the  foundation  for  presuming  a  public  coriX)rate  grant.  Thus 
the  defendant  justified  in  trespass  dc  bonis,  Sec.  as  collector,  the  taking  of  goods  for 
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parish  taxes ;  and  the  Massachusetts  provincial  records  having  hcen  burnt  by  two 
several  fires,  and  no  charter  of  incorporation  being  found  among  those  subsisting,  the 
defendant  was  allowed  to  prove  the  incorporation  of  tlie  parish  by  general  reputation. 
(Dillingham  v.  Snow,  5  Mass.  Rep.  547.) 

Another  and  very  common  sort  of  hearsay  is  general  reputation,  to  prove  that  a  man 
holds  a  public  ofHce  or  employment.  This  is  usually  introduced  in  connection  with 
evidence  of  such  acts  as  the  office  or  employment  imputed  presupposes  his  right  or  du- 
ty to  perform.  The  extent  to  which  this  doctrine  has  been  applied  will  be  partially 
seen  by  consulting  our  previous  notes,  ante  426,  7,  with  the  text  to  wliich  they  refer. 
We  there  spoke  of  it,  with  reference  to  the  degrees  of  evidence,  as  primary  or  secon- 
dary. W  e  shall  liere  add  some  further  instances,  which,  while  they  will  tend  to  en- 
large the  illustration  under  that  head,  are  intended  more  particularly  to  test  the  ap- 
plication and  force  of  hearsay  evidence.  In  Porter  v.  Luther,  (3  John.  Rep.  431,) 
the  court  held  that  public  reputation  was  admissible  to  prove  the  defendant  a  deputy 
sheriff,  which  was  part  of  his  plea  of  justification ;  and  they  say,  "  It  is  a  general  rule 
to  admit  proof,  by  reputation,  that  a  person  acts  as  a  general  public  officer  or  deputy.'' 
In  pursuance  of  this  rule,  it  was  received,  in  connection  with  the  defendant's  acts,  to 
show  that  he  was  overseer  of  a  certain  road,  district  No.  30 ;  (Dean  v.  Gridley,  10 
Wend.  254 ;)  to  show  that  persons  claiming  to  be  trustees  or  collectors  of  school  dis- 
tricts  were  in  truth  such ;  (Ring  v.  Grout,  7  Wend.  341 ;  M'Coy  v.  Curtice,  9  id.  17 ; 
and  see  Doe,  ex  dem.  Davy,  v.  Haddon,  3  Doug.  310 ;)  that  a  captain,  acting  as  pres- 
ident of  a  militia  court  martial,  was  really  president ;  (indeed  his  acting  as  such  was 
alone  holden  sufficient  evidence ;)  The  State  v.  Gregory,  2  Murph.  69 ;)  to  show  that 
a  man  is  a  constable;  (Adams  v.  Jackson,  2  Aik.  145 ;  Johnson  v.  Stedman,  3  Hamm. 
Rep.  94,  96,  7 ;  Barret  v.  Reed,  2  id.  411 ;)  the  commissioner  of  a  county;  (Keyserv. 
M'Kissan,  2  Rawie,  139 ;)  a  justice  of  the  peace ;  (Snow  v.  Peacock,  2  Carr.  &  Payne, 
215 ;  Wilcox  v.  Smith,  5  Wend.  231 ;)  or  a  collector  ;  (Eldred  v.  Sexton,  5  Hamm. 
Rep.  215,  216.)  And  in  Adams  v.  Jackson,  (2  Aik.  145,  146, 7,)  Skinner,  C.  J.  said, 
where  third  persons  are  concerned,  that  the  officer  is  either  reputed  to  be  such  or  acts 
as  such,  is  sufficient  proofi 

The  distinction  taken  ante,  note  427,  p.  555,  that  the  acts  of  an  officer  de  facto,  hut 
not  de  jure,  shall  be  good  as  to  others,  but  void  for  himself,  is  reiterated  in  Keyser  v. 
M'Kissan,  supra.  - 

This  and  the  like  proof  was  denied  to  an  officer  who  sued  as  such  for  a  share  of 
prize  money.  It  was  said  he  must  produce  his  commission,  as  tiiat  was  the  gist  of  the 
action.  (Allen  v.  M'Neel,  1  Rep.  Const  Ct.  459.)  Quere.  Sawyer  v.  Steele,  3  Wash. 
C.  C.  Rep.  464,  stated  ante,  note  427,  p.  554,  is  contra.  A  man  doing  the  single  act 
in  question  as  an  officer,  e.  g.  the  sale  of  land  for  taxes,  and  giving  a  deed  as  sherifiT, 
will  not  prove  his  commission.  (Rockbold  v.  Barnes,  3  Rand.  473.  See  ante,  note 
427,  p.  555.)  And  yet  it  has  been  holden  otherwise  as  to  the  act  of  taking  a  deposi- 
tion. And  where  the  person  acts  in  the  character  of  an  officer  having  authority  to 
take  it,  it  will  be  received  though  he  do  not  give  himself  the  title ;  (Bryden  v.  Taylor, 
2  Har.  &  John.  396 ;)  and  his  signature  proves  itself— as  where  an  officer  is  bound  to 
take  a  bond.  (Wood  v.  Fitz,  10  Mart.  Lou.  Rep.  196.)  To  warrant  receiving  a  cer* 
tificate  from  the  deputy  secretary,  his  commission,  or  any  other  acts  or  reputation, 
need  not  be  proved.     (Gourdine  ads.  Barino's  heirs,  1  Harp.  Rep.  221.)    So  of  the 
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csrlificate  of  a  commiasioner  appointed  to  take  tesiioiony  in  another  state.    (Clement 
y.  Durgin,  5  Greenl.  9.)    But  see  Hagaman  v.  Stafford,  3  Blackf.  Rep.  351. 

But  note ;  these  latter  cases  of  ofRcial  depositions  and  the  like  should  be  distinguish- 
ed from  the  acts  of  other  officers  having  no  connection  with  the  court.  There  are  ou- 
ny  such  cases  in  the  law ;  not  only  of  depositions,  but  also  of  acknowledgments  and 
certificates  which  are  made  proof  per  se ;  in  all  which  cases  the  person  officiating  is 
garded  as  a  quasi  officer  of  the  court ;  and  his  act  is  recognized  of  course  like  the 
turn  of  a  sheriff,  or  a  rule  certified  by  the  clerk  of  the  court  which  is  to  act  upon  it. 
Courts  take  what  is  called  judicial  notice,  that  the  person  assuming  to  act  has  the 
proper  authority.  The  commissions  and  acts  of  other  officers,  not  acting  in  the  course 
of  the  cause  pending,  nor  officially  empowered  to  furnish  proofe,  are  matters  in  pais ; 
and  must  be  established  according  to  the  general  rules  of  evidence.  (See  post,  387  of 
the  text,  and  tlie  notes  there.) 


NOTE  476— p.  249. 

Hearsay  is  admissible  in  the  case  of  a  custon.    (Per  Marshall,  Ch.  J.  in  Miom 
Queen  v.  Hepburn,  7  Cranch,  S96.) 


NOTE  477— p.  349. 


Under  this  head  of  hearsay  evidence  in  respect  to  territorial  boundary,  theattentku 
of  the  student  is  directed,  first,  to  the  nature  of  the  right  in  question  as  pvbHc  or  j^ri- 
vale;  and  if  it  be  private,  then  to  its  nature  as  corporeal,  or  incorporeal. 

Hearsay,  on  questions  of  public  right,  was  in  part  considered,  ante,  note  47S,  p.  6S6 ; 
and  its  admissibility  is  so  well  established  upon  authority,  that  judges,  the  most  fastidi- 
ous in  regard  to  this  kind  of  evidence,  do  not  pretend  to  dispute  its  competency,  how* 
ever  widely  they  may  differ  upon  its  force  and  effect.  (See  per  Lord  Ellen  borough, 
C.  J.,  in  Weeks  v.  Sparke,  1  Maul  &  Selw.  686,  7.)  It  may,  therefore,  be  taken  as 
settled,  that  where  the  boundary  concerns  tlie  extent  of  a  public  municipal  jurisdiction, 
as  whether  lands  lie,  or  rights  are  exerciseable  within  its  true  limits,  either  public  rep- 
utatk)n,  or  the  particular  declarations  of  deceased  persons,  made  ante  litem  fnofom,  are 
receivable.  (See  Nichols  v.  Parker,  14  East,  331 ,  note.)  This  is  well  exemplified  in  a  case 
tried  before  Mr.  Justice  Chambre,  at  Shrewsbury.  The  question  on  the  record  was, 
whether  a  turnpike  was  erected  within  or  out  of  the  limits  of  the  town  of  Wem;  that 
learned  judge  permitted  the  plaintiff,  who  contended  that  it  was  within  the  town,  to 
give  evidence  of  general  reputation,  that  the  town  extended  to  a  piece  of  land  caUed 
the  town  end  piece ;  and  that  old  people,  since  deceased,  said  that  such  was  the  boun- 
dary of  the  town.  (Ireland  v.  Powell,  Salop  Sp.  Ass.  1830,  Am.  ed.  of  Peak.  Ev.  5th 
ed.,  as  edited  by  Norris,  p.  37.)  And,  on  trying  the  validity  of  a  distress  for  a  poor's 
l^ate,  by  magistrates,  on  land  claimed  as  part  of  the  parish  of  B. ;  to  deteimine  wheth- 
er it  lay  there,  descriptions  of  it  in  ancient  leaf:es  granted  by  the  ancestor  of  the  plain- 
tiff's landlord ;  and  old  rates  made  by  the  parish  ofllcers  of  B.  on  tlie  occupiers  of  the 
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land,  and  deceased  overseer's  accounts,  crossing  out  the  tax  of  the  occupier,  were  all 
received  as  evidence  of  reputation  upon  this  question  of  public  boundary.  (Plaxton 
V.  Dare,  10  Barnw.  &  Cressw.  17.)  But  see  Cooke  v.  Banks,  2  Carr.  &  Payne,  478. 
Orders  of  justices  describing  Nottingham  Castle  as  being  in  the  hundred  of  B.,  and  ev- 
idence that  it  had  long  been  reputed  to  be  in  that  hundred,  was  received  to  show  that 
it  belonged  to  that  hundred ;  and  an  extract  from'  Domesday  Book  was  received  to 
repel  the  presumption.    {Duke  of  New  Castle  v.  Broxtowe,  4" Barnw.  &.  Adolph.  273.) 

Private  rights  are  entirely  anotlier  affair.  How  far  hearsay  may  be  brought  to  bear 
upon  those  which  are  of  an  incorporeal  nature,  we  shall  leave  mainly  to  the  discussions 
in  the  text.  These  rights  are  a  branch  of  learning  more  peculiarly  belonging  to  Eng- 
land, where  they  so  extensively  prevail,  and  depend  so  much  on  ancient  usage  as  oAen 
to  call  for  hearsay,  which  is  almost  the  only  remnant  of  evidence  lefl.  It  may  be  set 
down,  thereibre^  that  on  this  subject  tlie  limits  of  hearsay  evidence  have  been  as  far 
enlarged  as  considerations  of  safety  would  warrant.  In  going  beyond  them,  we  should 
violate  the  best  dictates  of  experience. 

But  in  settling  the  litigated  boundaries  of  corporeal  property,  no  courts  have,  proba*- 
bly,  been  more  extensively  engaged,  or  upon  questions  of  greater  difficulty,  than  the 
American.  In  conducting  the  inquiry,  therefore,  how  far  can  hearsay  be  brought  to 
bear  on  the  boundaries  of  private  property,  while  the  English  decisions  are  doubtless, 
as  usual,  very  high  evidence  of  tlie  common  law;  yet  American  courts  ought  not  has- 
tily to  be  condemned,  though  they  may  appear  to  have  gone  beyond  them.  It  will, 
we  think,  be  found  that  England  has  furnished  the  principle  upon  which  the  Ameri- 
can cases  may  be  sustained  to  a  certain  extent ;  though  we  have  in  some  respects 
gone  far  beyond  them.  In  one  of  their  cases  at  nisi  prius,  A.  D.  1805,  the  question 
was  whether  Street  HiU  WaHe  was  parcel  of  hetfthrone  farm,  and  the  soil  and  free- 
hold of  one  Rooke,  or  not,  the  evidence  offered  of  the  declarations  of  old  persons  de- 
ceased as  to  the  ancient  boundary  of  the  waste  belonging  to  heythrone  farm,  and  that 
It  extended  to  the  enclosures  on  tlie  north  side  of  the  hill,  was  rejected  by  Graham,  B. 
because  the  question  was  not  as  to  the  boundary  of  a  parish  or  manor ;  but  between 
one  pereon's  private  property  and  another.  (Clothier  v.  Chapman,  1 4  East,  3S1 ,  note.) 
The  verdict  being  in  favor  of  the  party  offering  the  evidence,  says  the  report,  the  case 
could  not  be  stirred  again.  But  in  another  case,  A.  D.  1813,  the  defendant  prescribed 
for  a  right  of  digging  coal  in  the  plaintiff's  freehold  tenement  called  WhichweU  Slaekf, 
within  a  tract  called  the  nevo  land,  as  contradistinguished  from  another  called  the  old 
land;  and  to  show  that  WhiehweU  Slacks,  where  he  dug,  was  comprehended  within 
the  new  land,  "  the  chief  evidence  was  that  it  lay  within  the  known  boundary  line,  and 
was  surrounded  by  other  farms  that  were  within  the  new  land,  and  was  alwa3r8  so 
called  by  persons  who  knew  the  boundaries  of  the  old  and  new  land. "  The  defend- 
ant having  a  verdict,  on  motion  for  a  new  trial,  the  plaintiff's  counsel  assailed  this 
hearsay,  among  other  evidence.  But  Lord  EUenborough,  interrupting  them,  said, 
**  As  to  the  reputation  that  the  estate  was  always  termed  new  land,  the  evidence  was 
admissible  in  the  same  way  as  concerning  the  boundaries  of  a  manor,  to  shew  what 
was  the  boundary  of  the  new  land,  within  the  ambit  of  which  this  particular  estate'* 
[  fVkiekieeU  Stacks]  *'  was  included."  And  there  the  discussion  as  to  this  part  of  the 
case  ended.  But  as  to  this  and  the  hearsay  which  had  been  received,  touching  the 
usage  to  dig,  his  lordship,  when  he  came  to  deliver  his  final  opinion,  said,  "that  to 
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which  tlie  evidence  of  reputation  was  applied,  was  that  to -which  it  always  is  applied 
in  such  cases,  namely,  as  to  the  limits  of  tlie  new  land,  and  the  general  ri^t  of  the 
lord  over  it."  (Barnes  v.  Mawson,  1  Maule  8c  Selw.  77,  8,  81,  84.)  The  amount  of 
this  decision  is,  that  where  a  tract  of  land  is  known  by  a  certain  name  or  designation, 
the  extent  to  which  that  name  has  been  applied  may  be  shown  by  general  reputation, 
and  the  rights  of  parties  who  deal  in  that  tract,  may  thus  be  controlled  by  that  kind  of 
evidence ;  and  so  of  the  relation  which  tract  A.  bears  to  tract  B.,  as  whether  one  lies 
within  or  adjoining  the  other.  Having  reputed  names,  they  are  known  by  them  to  the 
parties  and  the  neighborhood,  as  a  ship  is  known  by  its  name  to  the  mercantile  com- 
munity. 

It  will  readily  be  seen  by  the  professional  reader  that  not  only  certain  lots  of  land, 
tracts  of  land,  or  patents,  may  thus  become  the  subject  of  hearsay  evidence ;  but  their 
lines,  and  objects  in  their  ambit,  may  be,  and  very  commonly  are  dependent  entire/y  on 
hearsay.    A  patent  or  farm  is  granted  to  run  along  the  Hudson  river.    Hearsay  or 
reputation  comes  in  to  tell  us  what  stream  bears  that  name,  and  to  distinguifl^  it  from 
its  tributaries,  the  Sacondaga  or  the  Scaroon.    The  Kayaderosseras  patent  was  grant- 
ed running  on  one  line  to  the  north  west  most  head  of  a  creek,  entitled  KayadeTOsseras. 
Public  reputation  was  called  in  to  fix  the  real  head  of  that  creek,  and  distinguish  it 
from  the  head  of  the  Coesa  creek,  which  had  been  assumed  as  the  true  object  of  the 
line  in  a  survey  for  the  defendants.    (Brandt,  ex  dem.  Walton,  v.  Ogden,  1  John.  Rep^ 
156,  157,  per  Spencer,  J.)    Another  object  in  the  same  patent  was,  the  third  falls  of 
Albany  river,  (Hudson,)  and  reputation  ibr  40  years  was  called  in  to  determine  wheth- 
er the  third  falls  were  Baker's  or  Fort  Miller  Falls,  on  the  Hudson.    (S  Cain.  Rep. 
6,  S.  C.)    In  this  view  of  the  question,  Henderson,  J.  speaks  in  Den,  ex  dem.  Tate,  v. 
Southard,  (1  Hawks,  45,  47:)  "Boundaries,"  says  .the  judge,  "frequently  exist  in 
common  reputation ;  and  it  is  (or  that  reason,  that  hearsay  is  evidence  upon  the  ques- 
tion of  boundary.    It  would  therefore  have  been  sufficient  for  the  defendant  to  have 
shewn  that  it  was  the  common  reputation  and  understanding  of  the  neighborhood,  that 
his  land  was  bounded  by  the  lines  of  surrounding  tracts."    Evidence  was  also  receiv- 
ed in  that  cause,  that  two  different  persons,  now  (at  the  trial)  dead,  had,  the  one 
shown  a  "branch  to  the  witness  as  one  line,  and  another,  a  certain  place  in  the  road 
as  another  line  of  the  land  in  dispute.    And  per  Peters,  J.  in  Higley  v.  BidweU, 
(9  Conn.  Rep.  451 :)  «  We  are  informed  by  the  late  Ch.  J.  Swifl,  that  in  this  state 
(Connecticut)  the  declarations  of  old  people,  respecting  the  ancient  bounds  or  monu- 
ments between  the  lands  of  individual  proprietors,  who  were  acquainted  with  them, 
have  constantly  been  admitted  in  evidence ;"  citing  Swift's  Dig.  766,  and  Swifl's  Ev. 
133.    Accordingly,  the  declarations  of  a  deceased  tenant  of  the  owner  in  fee  were  re- 
ceived in  evidence  as  to  the  boundary  of  the  land  temporarily  holden  by  him,  even  to 
affect  the  rights  of  his  landlord.    It  is  deducible,  however,  from  the  case,  that  such 
declarations  must  be  made  ante  litem  motam,  or  they  are  inadmissible.    In  a  previous 
case,  the  court  put  it  that  the  old  people  whose  declarations  were  offered,  must  appear 
to  be  dead ;  for  then,  as  to  ancient  bounds,  this  was  the  best  evidence  the  nature  of 
the  case  would  admit  of.     Nor  would  the  declarations  of  a  man  interested  in  the  ques- 
tion at  the  time  be  receivable.    Accordingly,  they  rejected  declarations  which  came 
from  a  man  who  once  owned  and  who  had  sold  the  land  with  warranty,  according  to 
the  boundaries  now  in  dispute,  though  it  did  not  appear  that,  at  the  time  lie  made  tlie 
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declarations,  there  was  any  H»  mota,  (Porter  v.  Warner,  3  Root,  23.)  The  rule 
appears  to  be  the  same  in  Massachusetts,  subject  to  the  qualification  that  the  dec- 
laration must  be  made  at  the  time  of  Hie  declarant  being  oft  the  spot,  and  actual- 
ly showing  the  boundary.  (Van  Dusen  v.  Turner,  12  Pick.  532.)  In  ejectment, 
tried  in  1806,  a  plat  and  survey,  made  in  1737,  by  order  of  A.  &  F.,  under  whom 
the  defendant  claimed,  and  according  to  which  the  land  had  since  been  held,  was  re- 
jected as  evidence  for  the  defendant  (Lee  v.  Tapscott,  2  Wash.  Rep.  2.76.)  But 
that  objection  being  out  of  the  way,  the  supreme  court  of  New- York  suggested,  that  a 
very  ancient  map  of  the  premises,  in  question,  made  by  commissioners,  might  be  evi- 
dence to  fix  the  boundary  or  location.  (Jackson,  ex  dem.  Beekman,  v.  Witter,  2  John . 
Rep.  180.) 

It  is  obvious,  as  we  have  seen,  that,  to  a  certain  extent,  hearsay  mui^t  be  adopted  as 
evidence  in  the  designation  of  boundaries.  They  are,  many  times,  the  mere  crea- 
tures of  general  reputation.  (2  Roll.  Abr.  186,  pi.  5.  17  Yin.  86,  pi.  5.)  Where  this 
is  the  case,  all  courts  must  receive  evidence  of  general  hearsay.  When  we  come  to 
particular  facts,  as  that  a  certain  tree  is  the  comer  of  lot  A.,  and  propose  to  prove 
this  in  ejectment  for  the  lot  itself^  by  the  declaration  of  a  deceased  witness,  we  are 
hardly  sustained  in  doing  so  by  any  English  case  directly  analogous.  Barnes  v.  Maw- 
son  is  a  case  of  general  reputation.  It  was  also  an  inquiry  into  boundary  as  incident 
to  a  prescription,  which  some  of  the  English  cases  agree  is  the  subject  of  hearsay  evi- 
dence in  ail  its  extent  The  better  opinion  is  perhaps  the  other  way,  as  will  be  seen 
by  the  text,  p.  251.  If  so,  Barnes  v.  Mawson  will  stand  as  a  fair  authority  for  receiv- 
ing general  repute  in  a  proper  case,  upon  all  boundary  questions  of  real  property,  cor- 
poreal or  incorporeal.  But  it  stops  there.  And  the  only  English  adjudication  upon 
particular  hearsay,  (Clothier  v.  Chapman,  supra,)  will  still  stand  against  us  unre- 
versed and  unqualified. 

Among  the  American  adjudications,  which  appear  cautiously  to  have  avoided  over- 
stepping tliis  most  restricted  view  of  the  English  doctrine,  we  may  set  down  those  of 
New- York,  Vermont,  Maine,  and  perhaps  some  others ;  but  we  think  it  will  be  found 
that,  in  a  majority  of  the  states,  hearsay,  both  general  and  particular,  is  received. 
The  state  of  Kentucky  began  by  adhereing  to  the  narrowest  limits.  In  ejectment, 
(A.  D.  1800,)  the  court  bek)w  received  evidence  of  what  a  deceased  surveyor  had 
told  a  witness  in  1775,  as  to  the  lines  appearing  on  the  land  in  dispute,  said  to  have 
been  run  by  him  in  1774,  for  the  defendant.  On  error,  the  court  said  that  hearsay  ev- 
idence is  legal  to  prove  that  land  is  parcel  or  not  parcel  of  a  certain  tract ;  but  it  ap- 
peared to  them  that  such  evidence  had  always  been  confined  to  cases  where  tlie  right 
to  land  commenced  by  parol,  and  depended  upon  it,  (such  rights  being  numerous  in 
England ;)  and  that  the  point  to  be  ascertained  in  every  such  case  was,  whether  the 
land  in  contest  had  been  commonly  reputed  to  appertain  to  a  tract  of  land  in  that  pre- 
dicament All  the  rights  to  lands  in  this  state  (Kentucky)  and  their  boundaries,  at 
frst  commenced  and  still  continue  to  depend  on  written  evidence ;  and  it  seemed  to 
the  court,  that  hearsay  evidence  could  not  legally  be  admitted  to  prove  such  rights  or 
boundaries,  unless,  perhaps,  in  cases  where  the  name  of  a  water  course,  or  of  some 
other  object  which  commenced  by  parol  was  to  be  established.  They  said,  whatever 
the  surveyor  who  made  the  lines  could  have  related  concerning  them,  must  have  been 
particular  facts,  which  could  only  be  proved  by  hearsay,  and  tliat  the  court  below  cr- 
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red.    (Cherry  v.  Boyd,  Litt  Sel.  Cas.  7,  9.)    But  it  would  eecm,  by  what  fell  from 

the  court  in  the  subsequent  case  of  Smith  v.  Nowells,  which  we  liave  stated  infra, 

and  which  was  decided  in  1832,  tliat  the  earlier  case  is  not  ocmsidered  as  maintaining 

an  unshaken  ascendancy.    Nor  are  we  aware  that  Virginia  has  gone  &rther  than 

what  is  indicated  by  the  following  case :   The  complainant  filed  his  lull,  to  be  relieved 

in  part  against  the  purchase  money  of  a  comer  lot  in  Richmond,  whkb  he  alleged 

fell  about  two  feet  short  of  the  described  width.    To  show  this,  he  relied  on  a  recent 

survey  of  the  city  surveyor,  who,  assuming  certain  other  stations  to  be  correct,  made 

it  out  that  the  lot  in  question  encroached  on  one  of  the  streets  upon  which  it  cornered. 

The  court  said,  "  if  the  original  survey  of  the  town  was  erroneous,  either  because  it 

was  made  without  regard  to  horizontal  distances,  or  from  any  other  cause  or  accident, 

and  the  property  has  been  sold,  and  held  according  to  such  survey,  it  is  now  too  hite 

to  correct  such  error.    Ancient  reputation  and  possession,  in  respect  to  the  boundaries 

of  streets,  are  entitled  to  infinitely  more  respect  in  deciding  upon  the  boundaries  of  the 

lots,  than  any  experimental  survey  that  can  now  be  made.    If  not,  the  whole  city,  and 

all  other  towns,  would  be  thrown  into  the  utmost  confusion."    (Ralston,  &c.  v.  Miller, 

&c.  3  Rand.  44,  49.)    Nor  are  we  aware  that  the  courts  in  New-Hampshire  have 

laid  down  tlie  rule  more  broadly.    The  superior  court  of  that  state,  on  one  occasion, 

cited  the  rule  from  a  former  edition  of  our  author ;  '^  In  questions  upon  a  boundary, 
&c.  declarations  as  to  the  common  opinion  of  the  place,  made  by  deceased  perKMis, 

who,  from  their  situation,  had  tlie  means  of  knowledge,  and  no  interest  to  misrepresent, 

have  been  generally  considered  as  admissible."    (See  Amer.  ed.  of  1823,  p.  198.) 

The  ofifer  in  this  case  was,  however,  to  shew  specific  declarations  as  to  a  particular 

fact ;  and  the  court  did  not  deny  that  this  might  be  done ;  but  rejected  the  evidence  as 

coming  from  persons  in  pari  jure.   (Shepherd  v.  Thompson,  4  N.  H.  Rep.  313,  S15.) 

On  the  whole,  the  doctrine,  and  reason  of  the  doctrine,  as  it  is  now  understood  in  the 
American  courts,  is,  perhaps,  weU  expressed  by  M'Lean,  J.  in  Boardman  v.  Reed's 
lessees,  (6  Pet  Rep.  341.)  He  remarks,  "  That  boundaries  may  be  proved  by  hear'> 
say  testimony,  is  a  rule  well  settled ;  and  the  necessity  or  propriety  of  which  is  not 
now  questioned.  Some  difierence  of  opinion  may  exist  as  to  die  application  of  this  rule, 
but  there  can  be  none  as  to  its  legal  force.  Land  marks  are  frequently  formed  of 
perishable  materials,  which  pass  away  with  the  generation  in  wluch  they  were  made. 
By  the  improvement  of  the  country,  and  from  other  causes,  they  are  oHen  destroyed. 
It  is  therefore  important,  in  many  cases,  that  hearsay  or  reputation  should  be  receiv- 
ed to  establish,  ancient  boundaries.'^    (See  also  7  Cranch,  396,  per  Marshall,  C.  J.) 

The  qualifications  under  which  particular  declarations  are  received,  we  do  not  say 
uniformly,  but  by  a  decided  weight  of  Authority,  will  appear  to  be  about  the  same  as 
are  attached  to  the  rule  admitting  hearsay  in  cases  of  pedigree  and  its  kindred  sub- 
jects, as  those  qualifications  are  presented  in  the  preceding  pages  of  our  author  and 
the  notes  we  have  made.  <*  Such  testimony,"  adds  M'Lean,  J.  in  the  above  case  of 
Boardman  v.  Reed's  lessees,  ^  must  be  pertinent  and  material  to  the  issue  between  the 
parties.  If  it  have  no  relatk>n  to  the  subject,  or  if  it  refer  to  a  fact  which  is  immate- 
rial to  the  point  of  inquiry,  it  ought  not  to  be  admitted."  This  is  the  same  case  which, 
(ante,  note  438,)  we  examined  in  connection  with  Boudereau  v.  Montgomery,  in  or- 
der to  see  whether  the  hearsay  ofiered  might  not  have  come  in  as  the  testimony  of  a 
deceased  witness  on  a  former  trial.    In  this  respect)  it  holds  another  point  of  anakigy 
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with  hearsay  as  to  pedigree. .  Not  being  admissible  as  having  before  come  out  be* 
tween  the  identical  parties  now  litigating,  but  as  hearsay  in  another  view,  it  is  ob» 
noxious  to  the  objection  of  being  uttered  pat  li$em  motam;  which,  as  we  saw,  (ante, 
note  474,  p.  635,)  would  be  a  fatal  obstacle  to  the  admission  of  a  declaration  concerning 
pedigree.  We  have  also  seen  (Higley  v.  Bidwell^  Porter  v.  Warren,  and  Lee  v.  Tap* 
acott,  supra,)'  additional  countenance  given  to  this  objection. 

A  majority  of  the  American  decisions  are,  it  is  true,  opposed  to  the  objection  that 
these  declarations  concerning  boundary  shall  be  excluded,  by  reason  of  being  made 
poat  litem  motasf^  It  existed,  but  appears  to  have  been  overlooked  by  counsel,  in 
Howell's  lessee  v.  Tllden^  (1  Har.  &  M'Hen.  84 ;)  and  in  a  subsequent  case,  hearsay 
declarations  of  D.  and  his  wife,  made  while  they  were  in  possession,  and  ailer  a  dis* 
pute  had  arisen  between  them  and  the  adverse  claimants,  were  received  in  favor  of 
one  claiming  under  D.  and  wife,  according  to  the  very  boundaries  to  which  their  pre- 
vious declarations  related.  These  declarations  were  expressly  objected  to  as  being 
made  afler  the  controversy  had  arisen.  (Redding's  lessee  v.  M'Cubbin,  1  Har.  & 
M'Hen.  d68.)  But  they  might  perhaps  have  been  received  as  part  af  tlie  res  gestae,  D. 
being  in  possession,  according  to  the  rule,  ante,  note  453,  p.  596,  et  seq. ;  though  Shep* 
herd  v.  Thompson,  infra,  is  contra.  In  other  cases,  it  was  held,  that  what  one  de- 
ceased person  swore  under  a  commission  to  take  evidence  respecting  the  bonndaries, 
which  commission  was  irregularly  executed,  and  so  the  oath  not  receivable  as  a  depo- 
sition, should  yet  come  in  as  hearsay.  (Bladen's  lessee  v.  Cockey,  1  Har.  &  M'Hen. 
SSO.  Long's  lessee  v.  Pellett,  id«  531.  Weem's  lessee  v.  Disney,  4  Har.  &  M'Hen. 
156.)  In  another  case,  the  court  received  mere  ex  parte  depositions,  showing  the 
declarations  of  the  proprietors  and  the  reputation  of  the  neighborhood  as  to  a  certain 
fence  being  the  division  line  between  the  parties  litigant  (Sturgeon's  lessee  v.  Waughi 
%  Yeates,  476.>  So  a  voluntary  affidavit,  both  parties  being  present,  though  objected 
to,  was  received  to  show  that  a  survey  made  by  S.  excluded  the  locus  in  quo.  (Mont- 
gomery's lessee  v.  Dickey,  2  Yeates,  313.)  The  court  said  it  was  better  than  ordina- 
ry hearsay  or  reputation.    And  see  Lilly's  lessee  v.  Kintzmiller,  id.  38. 

While  it  must  be  confessed  that  these  Maryland  and  Pennsylvania  cases  have  pro- 
ceeded in  utter  disregard  of  the  rule  repudiating  declarations  as  made  potf  Utem  mo* 
torn,  yet  they  were  mostly,  if  not  all,  made  before  this  rule  was  well  established,  even 
in  England.  Other  and  more  recent  cases  come  back  to  that  rule.  In  Spear  v.  Coate, 
(9  M'Cord,  337,)  the  court  received  declarations  touching  boundary,  made  anU^  but 
rejected  those  made,  pof*  Utem  motamj  by  the  same  witness.  Other  cases  have  come 
back  to  all  the  sonipuk)8ity  of  Porter  v.  Warren,  supra,  that  the  declarations  of  persons 
in  pari  jure  shall  be  rejected ;  for,  say  the  court,  the  declarant  being  possessed  at  the 
time,  whether  he  is  in  .as  occupant  or  owner,  he  is  interested  to  extend  his  boundaries. 
(Shepherd  v.  Thompson,  4  N.  H.  Rep.  313,  315.)  In  Hall  v.  Gittings,  (3  Har.  & 
John.  113, 131,)  it  is  cautkmsly  put  that  the  deelarant  was  not  interested  when  he 
made  the  declaration.  In  another  case,  in  order  to  prove  a  comer  tree  of  the  tract 
claimied  by  the  plaintiff,  he  offesed  to  prove  the  declarations  of  W.,  now  dead,  of  what 
he  heard  his  father,  the  patentee  of  the  tract  under  whom  the  plaintiff  claimed,  say 
as  to  the  comer  while  he  was  owner  of  the  land ;  but  while  no  dispute  existed,  or 
wss  expected  as  to  the  title.    This  was  held  inadmissible.    Thetcourt  said  they  did 
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not  mean  to  alter  the  rale  that,  on  questiona  of  houndariea,  permits  evidence  of  oobh 
mon  rumour  and  report,  or  what  deceased  persona  who  are  dtaintereated  have  said. 
Nor  would  they  say  that  no  act  done  hy  the  owner  of  land  should  he  adnaitted.  Bat 
they  went  on  the  fi^^nind  that  thesp  were  the  decia rations  of  one  in  his  own  favor. 
(Smith  V.  Walker,  1  N.  Car.  Law  Repos.  514.)  Note.  It  should  he  rcmatked,  that 
the  very  question  decided  hy  this  case  was  loug  a  vexed  one  in  £ngland  as  to  custone, 
public  boundaries,  Slc,  insomucii,  that,  on  its  coming  directly  before  the  court  of  ex* 
chequer  in  1693,  tlie  learned  barons  ielt  themselves  at  an  entire  loss  as  to  authori* 
ty ;  and  went  on  seriatim  to  argue  the  point  a  priori  at  considerable  length.  On  pe- 
rasing  the  case,  we  are  sure  the  learned  reader  must  feel  convinced  that  though  the 
declarant  be  so  far  interested  at  the  time  that  he  could  not  be  a  witness,  yet,  there  be- 
ing no  Us  motOy  his  declaration  is  admissible.    (Moseley  v.  Da  vies,  1 1  Price,  l€d.) 

In  all  tlie  cases  where  these  declarations  have  been  received,  it  was  first  made  to  ap- 
pear that  the  declarant  was  dead ;  and  several  cases  have  expressly  decided  that  this 
is  an  essential  condition.  (BIythe  v.  Sutherland,  3  M'Cord,  358.)  That  he  is  beyond 
the  reach  of  the  process  of  the  court,  is  not  enough.  (Gervin  v.  Meredith,  2  N.  Car. 
Law  Repos.  685.  Buchanan  v.  Moore,  10  Serg.  &  Rawle,  375,  281.)  Tiie  latter 
eass  puts  it  more  cautiously,  that  pereons  who  are  living,  and  may  be  produced,  must 
lie  sworn-,  and  their  declarations  cannot  be  heard.  See  also  Long's  lessee  v.  Pellett,  I 
Hnr.  86  M'Hen.  531. 

It  is  obvious,  however,  that  in  this  and  all  other  cases,  where  hearsay  testimoDy  is 
admissible,  a  distinction  must  be  made,  as  to  proving  the  death  of  declarants,  between 
particular  declarations  coming  from  individuala^and  general  reputation.  In  tlie  form- 
er case,  death  must  be  proved.  In  the  latter  it  is  never  required.  The  difference  m 
acted  upon  everyday  at  the  circuit,  in  questions  of  general  jeputat  ion  upon  other  sub- 
jects ;  and  the  fiiliowing  case  exemplifies  its  application  to  boundary :  In  ejecfmeot, 
the  plaintiff  and  defendant  claimed  under  interfering  grants  from  the  same  source,  the 
plaintiff's  being  the  eldest.  The  defendant  tlien  read  in  evidence  a  patent  of  land  to 
one  B.,  elder  than  that  under  which  the  plaintiff  claimed ;  and,  to  show  Urnt  it  covered 
part  of  the  ground  in  controversy,  asked  a  witness  whether  certain  lines  were,  beibre 
the  commencement  of  this  suit,  generally  reputed  in  the  neighborhood  to  he  the  lines 
of  B.*B  survey.  This  was  objected'  to,  but  admitted.  On  motion  for  a  new  trial,  the 
eourt  held  it  was  rightly  admitted.  "  What  any  one,  even  a  person  who  had  been 
present  at  the  making  of  the  survey,  had  been  heard  to  say,  would  no  doubt  be^nad- 
missiblf ,  unless  the  death  of  such  person  was  first  proved ;  but  there  is  a  difierenoe 
between  hearsay  of  a  particulnr  fact  and  general  reputation.  From  the  nature  of  the 
thing,  an  old  boundary  cannot  in  general  be  proved  by  direct  and  positive  proof;  and  rep- 
utation is,  therefore,  from  necessity,  admissible."  (Smith  v.  Nowelte,  2  Lilt  Rep.  159.) 
Afler  the  practice  of  receiving  particular  declarations  had  gained  a  foothold  at  the 
eireuit,  it  was  obvious  that  the  more  important  class  of  this  kind  of  posthumous  testimo- 
By  would  be  sought  at  the  hands  of  deceased  surveyors.  To  show  the  latitude  with 
which  it  has  in  fact  been  received,  we  sljall  copy  the  evidence  of  one  Adams,  aa  it  was 
(^red  before  Gaillard,  J.,  Pendleton  circuit, So.  Car.,Bpringof  l825,aDd  which  waabetf 
admissible.  The  question  was  one  of  location,  or  boundaries  between  the  parties,  and 
arose  in  an  action  of  trespoit  to  try  titles j  which  is  equivalent  to  a  real  action  at  ooo- 
noD  law.    The  witness  said,  "  I  was  well  acquainted  with  the  Hues  of  Watt's  tract,  a 


Sffot.  7.]  Hatrgay  not  EvUence.  635 

•hort  time  after  they  were  run,  and  derived  my  mformation  from  Burnet  Crallon,  the 
original  surveyor  who  ran  the.n.  He  'shewed  them  lo  me  four  or  five  weeks  after  he 
made  the  survey.  He  shewed  me  a  poplar  station  on  the  north  side  of  the  Oslondy 
nver  on  Riley's  line,  which  he  said  was  a  station  fur  both  tracts,  viz.  Watt's  and  Ri- 
ley's. He  then  shewed  me  a  stake  which  he  said  was  the  north  western  corner  of 
Watt's  tract,  and  about  two  feet  from  it  a  hickory  bush  or  small  tree,  now  a  stump, 
which  he  said  was  tlie  corner  of  Riley's  land.  I  have  lived  within  a  mile  of  this  land 
«ver  since,  and  am  well  acquainted  with  it.  The  said  Grafton  further  told  me,*that 
the  \u»  commencing  at  the  fallen  red  oak  and  running  west,  was  made  by  him,  and  in- 
tended at  first  as  a  boundary;  but  when  be  came  to  the  good  fiat  land.  Watt  directed 
him  to  annul  and  discontinue  it,  which  he  did.  He  then  went  to  Riley's  corner,  and 
placed  a  stake  as  a  corner  for  Watt's  tract,  near  the  hickory  stump  aforesaid,  and 
then  ran  a  line  so  as  to  intersect  the  widow  Criswell's  line  below.-"  This  testimony 
was  rejected  at  the  circuit,  because  the  surveyor's  death  had  not  been  proved ;  but, 
on  motion  for  a  new  trial,  the  court  held  it  to  be  obviously  admissible  as  secondary  ev- 
idence ;  and  the  omission  to  prt>vide  proof  of  the  death  api)earing  to  have  been  inad- 
vertent, they  granted  a  new  trial,  with  a  view  that  the  formality  might  be  supplied. 
(Biythe  v.  Sutherland,  3  M'Cord,  25S.) 

The  foundation  of  this  proof  as-  to  surveyors'  declarations,  and  the  qualifications 
and  aspects  under  which  it  is  to  be  received,  had  been  examined  io  several  cases  be- 
fore the  decision  in  Biythe  v.  Sutherland.    In  ejectment,  it  became  material  for  the 
plaintifi'  lo  show  a  survey  by  A.,  pursuant  to  instructions,  for  C,  under  whom  the  plain- 
tiff clai.ned  ;  and  the  plaintifi*  ofiered  to  show  that  A.,  who  was  dead,  and  whose  pa- 
psrs  had  been  burnt,  had  declared  that  he  liad  been  instructed  in  writing  to  make  the 
survey,  and  the  place  where.    This  was  held  inadmissible,  as  not  being  iiearsay  in 
respect  to  boundary,  but  in  respect  to  the  contents  of  a  paper.    (Bonnet's  lessee  v. 
Divebaugh,  3  Bin.  175.)    In  another  case,  the  plaintiHi}  claimed  to  a  certain  extent, 
and  according  to  W.'s  survey.    W.  was  dead,  and  to  pmve  the  extent  of  the  survey, 
t'ley  ofiered  in  proof  what  he  had  said.    This  was  received,  and  held  well.    Tilgh- 
min,  Ch.  J.  said,  ^*  When  boundary  is  in  question,  what  has  been  said  by  a  deceased 
person,  is  received  as  evidence.    It  forms  an  exception  to  the  general  rule.    It  was 
impo33ible  for  the  plaintiffs  to  shew  the  extent  of  their  possession  without  shewing  the 
lin?s  run  by  W.    .Those  lines  were  the  plaintifis'  boundaries ;  at  least,  such  was  their 
claim.  It  appears  to  me,  therefore,  that  what  was  said  by  W.  comes  within  the  exception 
vliicli  admits  the  words  tif  a  deceased  person  to  be  given  in  evidence  in  a  matter  of 
boundary.    (Caufman  v.  The  Presb.  Congreg.  of  Cedar  Spring,  6  Bin.  59.)    Again ; 
in  ejectment,  the  lessor  of  the  plaintiff  claimed  a  tract  called  D.,  in  Arundel  county,  (Ma- 
ryland,) according  to  certain  lines ;  and  was  alk^wed  to  show  that  the  surveyor,  ap- 
pointed for  that  county,  had  run  the  lines,  and  made  certain  declarations  as  to  the 
boundaries  and  termination  of  the  lines,  in  connection  with  declaratwns  from  other  per- 
sons who  were  dead.   (Weem's  lessee  v.  Disney,  4  Har.  &  M'Hen.  156.)   In  another 
ease,  the  plaintifi*  claimed  the  locus  in  quo  under  a  survey,  &c.  in  1785,  and  the  de- 
fendant under  a  survey  in  1763.    On  the  trial,  the  defendant  ofiered  to  pmve  that,  in 
1785,  D.,  deceased,  had  shewn  a  boundary  line  between  the  locus  in  quo,  and  his,  D.'s, 
tract;  and  had  nlao  shewn  a  witness  a  wahiut  tree,  as  the  common  comer  of  three 
■urveysi  one  for  D.  and  another  for  9.  and  F.    This  testimony  was  admitted ;  and  oo 
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error,  held  well.  Titghman,  C  J.  nud  it  is  not  deniM  that,  in  general,  the  dedantkn 
of  a  deceased  person  as  to  boundaiy  is  evidence ;  but  it  is  said  this  declaration  went 
to  prove  a  survey.  This  objection  is  too  refined.  The  substance  of  the  evidence 
was,  that  D.  shewed  the  boundary ;  but  this  could  not  well  he  expressed  without  say- 
ing of  what  land  it  was  the  boundary.  Undoubtedly,  a  boundary  being  sliewn,  some 
implication  would  arise  that  a  survey  had  been  made ;  but  this  is  unavoidable.  It  is 
no  objection,  however,  to  D.'s  declarations.  Those  declarations  are  only  in  proofc^a 
boundary ;  and  if  the  jury  thought  the  boundaiy  established,  the  inierenoeof  asurvey 
would  be  drawn  directly  from  the  fiict  of  a  boundary.  The  proving  of  a  boundary  is 
one  thing,  and  the  consequence  of  a  boundary  being  proved  another.  (Hamilton  ▼• 
Menor,  2  Scrg.  &  Rawle,  70.)  In  trespass  to  try  titles,  the  plaintiff  claimed  a  gum 
tree  as  the  true  corner;  and  was  allowed  to  prove  that  G.,  deceased,  had  said  he  was  a 
chain  carrier  at  the 'time  of  the  original  survey,  and  that  the  gum  tree  was  the  corner 
then  made.  (Spcer  v.  Coate,  S  M'Cord,  937.)  In  ejectment,  the  defendant  contend- 
ed that  the  land  in  dispute  lay  within  Granville's  line,  under  which  Granville  be 
claimed ;  and  to  shew  this  line,  he  was  allowed  to  give  in  evidence  various  acts  of  the 
legislature  poinlin^r  out  Granville's  line  as  the  boundaries  of  counties,  from  1753  to 
1759 ;  and  that,  in  1773,  the  same  line  had  been  run  out  and  marked  by  coromissioii- 
ers  as  Granville's  line ;  and  had  ever  since  (down  to'  1825)  been  the  reputed  line. 
And  though  it  did  not  appear  how  this  line  was  ascertained  hy  the  survey,  and  it 
was  run  merely  to  ascertain  county  lines,  yet  this  evidence  was  held  admissibfe. 
And  Henderson,  J.  said  the  rule,  that  common  reputation  was  evidence  in  questions 
of  boundary,  was  here  much  better  applied  than  when  we  permit  a  witness  to  swear 
that  a  person  since  dead  told  him  that  a  certain  tree,  in  a  remote  wood,  was  a  line  or 
a  comer  tree  of  some  other  person's  land.  (Doe,  dem.  Taylor,  v.  Roe,  4  Hawks,  116, 
132.)    And  see  Harris  v.  Powell's  heirs,  infra. 

And  so  with  regard  to  others,  "  It  cannot  be  doubted  at  this  day  that  the  declara- 
tions of  deceased  persons,  who  shall  appear  to  have  been  in  a  situation  to  poesesa  the 
information,  shnll,  on  a  question  of  boundary,  be  received  in  evidence."  (Per  Colcock, 
J.  in  Speer  v.  Coate,  3  M'Cord,  5229.)  And  there  are  several  cases  exemplifying  this 
proposition.  In  ejectment,  the  defendant  produced  a  witness  who  deposed,  that  18 
years  ago  Charles  Ridgely,  deceased,  told  him  that  an  agreement  in  respect  to  boun- 
daries between  two  tracts  of  land  owned  by  T.  and  J.  respectively  had  been  before 
entered  into  by  them,  giving  particulars.  It  not  appearing  that  Ridgely  was  interest- 
ed, held  his  declaration  was  admissible.  (Hall  v.  Gittings,  2  Har.  &  John.  Repi  113, 
121.)  In  ejectment,  the  plaintiff's  patent  called  for  a  white  oak  as  the  beginning.  He 
proved  a  marked  white  oak ;  and  that  this  was  his  place  of  beginning,  he  was  aik>wed 
to  prove  the  hearsay  of  a  deceased  person,  who  said  he  heard  a  former  proprietor,  now 
also  dead,  say  that  the  white  oak  was  the  beginning  tree ;  and  also  the  hearsay  of  an- 
other, who  said  he  ran  out  (surveyed)  the  land  for  the  said  proprietor  when  he  pur- 
chased it,  and  began  at  the  said  white  oak,  in  the  year  1766.  (Harris  v.  Powells  hieire, 
decided  in  1805,  2  Hayw.  349.) 

One  matter  of  observation  arising  upon  the  last  case  is,  that  the  court  received  what 
our  author,  anie,  p.  229,  calls  hearsay  in  the  second  degree.  On  similar  evidence  be- 
ing received  and  acted  upon  at  a  trial  in  Tennessee,  the  supreme  court  of  errors  and 
appeals  in  that  state  had  occasion  to  pass  directly  upon  its  admissibility.    In  eject- 
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meat,  (A.  D.  1813,)  it  became  necessary  for  tlie  defendant  to  shew  where  JuUum 
8ander$  and  others  crossed  Elk  river,  in  1781 ;  it  being  the  place  of  beginning  caUed 
for  both  in  the  entry  and  grant  of  the  defendant  The  defendant  introduced  Joseph 
Oreeti  to  prove  what  Alexander  Oreer -told  him  had  been  said  by  Sanders  on  that 
subject;  both  Sanders  and  Alesmider  Greer  being  dead.  The  court  allowed  this, 
though  it  appeared  that  another  witness,  still  alive,  was  present,  and  heard  what  San- 
ders said ;  and  per  cur.  "  We  admit  that  every  remove  which  is  made  from  Julius  San-' 
ders  renders  the  testimony  weaker ;  but  it  is  still  competent.  The  object  is  to  prove 
where  Sanders  crossed  Elk  river.  No  doubt  exists  but  what  this  may  be  d<me  from 
evidence  of  what  persons  now  dead  have  been  heard  to  say.  The  same  rule  applies 
to  all  cases  of  pedigree,  prescription,  or  ancient  land  marks.  If  Alexander  Greer  were 
living  and  present,  it  would  be  competent  for  him  to  prove  what  Sanders  had  said ; 
and  he  being  dead,  Josepli  Greer  may  be  permitted  to  prove  what  Alexander  Greer 
told  him  had  been  said  by  Sanders.  It  is  equally  competent,  tliough  weaker  testimo- 
ny. The  reason  why,  in  cases  of  pedigree,  prescriptioh,  and  ancient  boundary,  the 
party  may  prove  what  persons,  then  dead,  have  been  heard  to  say  when  living,  is,  that 
in  such  cases  the  party  claiming  the  benefit  of  the  evidence  shall  not  be  deprived  of  it 
by  the  death  of  the  witness,  if  he  can  in  any  wise  shew  what  knowledge  the  witness 
had  on  the  subject.  What  he  has  been  heard  to  say,  is  pretty  strong  evidence  of  what 
he  htewJ^  The  court  admitted  that  perhaps  tlie  statement  of  the  witness  who  heard 
Sanders  would  be  more  satisfactory  ;  but  it  might  be  contended,  with  the  same  pro- 
priety that  evidence  direct  of  what  Simders  has  said  would  not  be  admissible  testimo- 
ny, because  other  persons  were  along  with  him  when  he  crossed  Elk  river,  who  are 
now  living  and  capable  of  being  produced.  (Beard's  lessee  v.  Talbot,  1  Cooke's 
Rep.  143.) 

But  no  oral  evidence,  much  less  hearsay,  can  be  received  to  change  the  objects  men- 
tioned in  a  deed,  entry  or  survey,  or,  in  other  words,  to  substitute  one  object  for  an- 
other. When  corners  in  a  deed  are  lost,  they  may  be  proved  by  reputation ;  but  not  to 
contradict  the  deed ;  as  where  the  deed  sets  up  a  sugar  and  ash  tree  as  the  south-east, 
and  two  beeches  for  the  north-east  comer,  reputation  is  not  admissible  to  substitute  a 
hickory,  oak  and  beech  tree  for  the  first,  nor  two  hickories  for  tlie  other.  (M'Coy's  les- 
see v.  Galloway,  3  Hamm.  Rep.  383, 3.)  ' 

The  admissibility  and  influence  of  hearsay  and  reputation,  in  respect  to  boundaries, 
was  much  considered  by  Judge- Washington,  on  a  question  which  arose  as  to  the  ex- 
tent of  a  tract  of  land  called  tlie  manor  of  Springetsbury,  in  the  state  of  Pennsylvania. 
William  Penn,  the  patentee  of  the  whole  state  (province)  from  Charles  the  first,  (in 
1668,)  and  his  descendants,  the  proprietors,  established  and  kept  on  foot  a  land  office, 
and  issued  regulations  whereby  settlers  might,  by  locations  and  surveys,  to  be  made 
according  to  the  rules  of  the  office,  acquire  equitable  rights  to  conveyances  of  the  lands 
so  designated  by  them ;  the  proprietors  reserving  a  right  to  appropriate  to  themselves 
one  tenth  of  the  state,  by  the  like  surveys.  These  regulations  continued,  and  were 
recognized  by  the  government  as  valid  from  the  time  of  the  original  grant  down  to 
1776.  Under  them,  in  1733,  a  survey  was  made  by  the  government,  and  recognized 
by  the  proprietors,  of  about  70,000  acres,  reserved  lands,  under  a  warrant  to  surveyors, 
pointing  out  the  precise  metes  and  bounds  of  tlie  tract.  This  tract  was  surveyed  for 
the  use  of  Springet  Penn,  one  of  the  pn^rietors.    But  it  did  not  appear  whether  the 
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survey  wis  made  in  fact  od  the  land,  by  marks,  desigostion  or  sdmeasurenieot  s  or 
wlielher  it  miglit  not  have  been  a  mere  paper  survey,  drawn  out  into  a  map  from  cai- 
calatitin3  raatJe  under  the  warrant.  Afterwards,  from  Uiis  time  to  1768,  vanoiiscon- 
tracts  or  licences  of  sale,  and  warranta  of  survey,  &c.  were  granted  by  the  projirietora 
of  this  manor  to  settlers  as  tdihin  the  manor;  and  otljcra  cbimcd  to  have  located  up- 
on territorial  lands  without  the  manor;  but  the  latter,  as  the  proprietors  claimed,  had 
located,  in  truth,  within  the  manor.  There  had  been  a  re-survey  by  the  proprietora 
in  1768,  in  coas3quence  of  the  one  in  1722  having  been  destroyed.  This  last  compre- 
hended all  the  settlers  whose  fi.4a^ts  were  in  question  in  the  suit.  That  of  1722  com- 
prehended only  a  part.  A  bill  in  equity  was  filed  by  all  those  settlers  against  J.  and 
W.  Penn,  the  now  legal  proprietors,  to  compel  a  speci 6c  execution  of  the  several  con- 
tracts mide  by  those  under  whom  they  claimed ;  and  it  became  quite  material,  in  re- 
spect to  the  difL'reut  interests  of  the  complainants,  to  ascertain  tiie  true  bounds  of  the 
manor. 

It  appeared  most  abundantly  from  the  acts  of  the  proprietors  intermediate  1722  and 
1753,  such  as  licences  to  take  up,  and  grants  of  specified  tracts  of  land,  and  a  warrant 
ibr  laying  out  a  tf>wn ;  warrants  to  agree  for  land  and  warrants  to  adjust  difierencea 
among  settlers,  &rC.  that  they  all  along  supposed  the  manor  to  comprehend  tlie  binds 
covered  by  the  last  survey.  A  letter  was  received  in  evidence  resp^ecting  tlie  bounda- 
ry, directed  to  one  of  the  proprietors.  The  actual  settlements  and  improvements  made 
by  licenced  settlers  within  the  manor,  and  the  surveys  and  settlements  made  around 
anJ  adjoining  the  different  lines  of  the  manor,  wire  also  in  evidence.  All  tliese  were 
intermediate  the  survey  of  1732^  and  1768 ;  and  thev  all  had  relerence  to,  or  accorded 
with  tlie  boundaries  in  the  last  survey.  These  things  together  showed  the  putative 
bj'jnJ.iries  of  the  manor  to  agree  with  tlie  last  survey,  as  early  as  1736,  and  fmm  flsat 
time  to  1314 ;  and  this  although,  as  Judge  Washington  expresses  it,  the  two  surveys 
varied  c:ctravagantly.  He  could  find  in  the  proof  no  intermediate  survey  to  account 
for  thii.  And  he  supposes  that  tlie  locations  being  made  in  such  utter  disregard  of 
the  first  survey,  might  have  arisen  from  the  hnes  of  that  survey  not  lieing  actually 
measured,  but  guessed  at,  or  some  of  the  courses  only  being  run.  On  the  subject  of 
8'jch  surveys,  followed  by  reputed  and  practical  boundaries  which  conflicted  with 
them,  and  the  evidence  receivable  on  this  liead,  he  proceeds:  "  No  gentleman  of  the 
profession,  who  is  at  all  conversant  with  land  trials,  can  be  ignorant  that  tl^e  courses 
and  distances  l9id  down  iu  a  survey,  especially  if  it  be  •ancient^  are  never  in  practice 
considered  as  conclusive ;  but,  on  the  contrary,  they  are  liable  to  be  materially  chang- 
ed by  oral  proof,  or  other  evidence  tending  to  prove  that  the  documentary  lines  are  not 
those  actually  run.  How  often  have  we  known  reputed  boundaries,  proved  by  the 
testimony  of  aged  witnesses,  and  even  by  hearsay  evidence,  established  in  opposi- 
tion to  the  most  precise  calls  of  an  ancient  patent  Such  evidence  has  been  constantly 
received;  and  distances  have  been  lengthened  or  shortened  without  the  slightest  re- 
gard to  the  calls  of  the  patent.  The  reason  is  obvious ;  it  is  not  the  lines  reported,  but 
the  lines  actually  run  by  the  surveyor,  which  yests  in  the  patentee  the  area  included 
within  these  lines.  Tiie  survey  returned,  or  the  patent,  is  the  evidence  of  the  former; 
natural  marks  or  reputation  is,  in  almost  all  cases,  the  evidence  of  the  latter.  The 
mistakes  committed  by  surveyors  and  chain  carriers,  more  particularly  in  an  unsettled 
eouatry  and  wilderness,  have  beea  ao  common  and  are  ao  generally  acksowledgedt  as 
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-^o  have  given  rise  to  a  principle  of  law,  as  well  settled  as  any  which  enters  into  the 
land  titles  of  this  country ;  which  is,  that  when  the  mistake  is  shown  hy  satisfactory 
proofs  courts  of  law  as  well  as  courts  of  equity  have  looked  beyond  the  ]xitent  to  cor* 
rect  it  It  will  readily  be  admitted  that  such  evidence  should  be  cautiously  received^ 
if  it  should  have  a  preponderating  influence  in  determining  the  question  of.boundary^ 
Buhseqnent  locators  look,  in  the  first  instance,  to  the  survey  as  made  and  returned,  (or 
a  demarkation  uf  the  tract;  with  which  they  must  not  interfere.  But  if  a  mistake  is 
apparent  upon  the  face  of  the  survey,  taken  in  connection  with  the  natural  and  artifi- 
cial marks  on  the  ground,  if  the  reputation  of  the  neighborhood  has  assigned  to  the 
tract  of  land  so  surveyed,  boundaries  different  from  those  delineated  cm  the  survey  re- 
turned, a  subsequent  location  is  so  far  afiected  by  notice  of  the  real  boundaries  of  the 
tract  on  which  it  would  adjoin,  that  a  claimant  under  it  cannot,  even  in  a  court  of 
equity,  set  up  bis  postfsrior  equitable  title  against  the  legal  or  eqitable  title  of  the  fii5t 
locator.  In  short,  he  cannot  assert  that  he  was  a  purchaser  without  notice,  in  the  face 
of  strong  evideocs  to  tlie  contrary."  (Conn  and  others  v.  Penn,  1  Pet,  C.  C.  Rep.  496.) 


NOTE  478— p.  255. 


Sec  Denn  v.  Pond,  1  Cose's  Rep.  879,  and  James'  lesse  v.  Stookey,  1  Wash.  C.  C. 
Rep.  830. 


NOTE  479— p.  256. 


The  general  principle  that  the  entry  of  a  deceased  person,  whereby  he  charges  him- 
self,  with  the  extension  of  that  princple  by  tlie  courts,  was  considered  by  Baylies,  J., 
in  Chase  v.  Smith,  5  Verm.  Rep.  558,  9. 

We  propose  here  to  notice  a  few  CQses  on  the  subject  of  receiving  as  evidence  the 
entries  of  third  persons  whereby  they  discharge  demands  due  to  them  from  others. 
Where  wch  third  persons  are  dead,  the  English  authorities  cited  by  our  autlior  are 
pointed  and  uniform  that  the  entry  shall  be  received ;  and  have  been,  and  doubtless 
will  be  ibllowed  with  equal  uniformity  by  the  American  courts.  Thus  in  an  action  for 
money  paid  by  the  plaintiff  as  surety  for  the  defendant  on  their  joint  note,  it  appeared 
that  both  parties  had  been  sued  on  the  note,  and  a  judgment  obtained  in  favor  of  the 
payee,  by  Mr.  Taylor,  as  attorney.  He  having  died  a  few  days  before  the  trial  of  the 
present  action,  his  certificate  was  received,  shewing  what  pari  of  the  judgment  was 
paid  by  the  principal,  and  what  by  the  surety.  (Thompson  v.  Stevens,  2  Nott  & 
M'Cord,493.) 

The  turning  point  in  the  admission  of  the  entry  in  these  and  the  like  cases  is^  that 
the  person  who  made  the  entry  is  dead.  (Post,  259,  260,  of  the  text.)  Being  dead, 
the  entry  in  discbarge  proves  not  only  tlie  simple  fact  of  payment,  so  as  to  extinguish 
the  debt,  but  may  be  received  to  every  incidental  matter  stated  in  the  declaration. 
Thus  the  entry  in  the  books  of  the  mid-wife  stated  in  the  text,  proved  not  only  the 
payment^  but  the  time  of  &e  birth.    The  entry  of  Mr.  Taylor,  in  Thompson  v.  Ste- 
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yensy  supra,  proved  not  only  the  payment,  but  by  whom  it  was  made,  and  on  vi^At 
account,  distinguishing  between  the  principal  and  the  surety.  And  see  Mr.  Heald's 
brief  in  note  (b)  to  the  case  of  Barker  v.  Ray,  3  Russ.  Rep.  31. 

Far  different 'is  this  matter,  where  the  declarant  is  alive.    Thus  in  an  actioD  by 
one  surety  against  another,  for  contribution  of  money  paid  by  the  plaintiff  on  a  bond 
to  We»t  and  others,  af^r  the  plaintiff  had  proved  the  payment,  the  defendant  insisted^ 
that  before  the  plaintiff  had  paid,  the  principal  had  discharged  the  debt,  so  that  the 
plaintiff  had  paid  in  his  own  wrong.    To  show  the  previous  payment,  the  defendant 
proved  that  the  principal  had  paid  money  to  the  obligees,  and  then  offered  to  prove 
the  admission  of  West,  one  of  the  obligees,  that  such  payment  had  been  made  on  ac- 
count of  the  bond.    It  was  objected  that  West  should  be  called,  and  the  objectiun  sus- 
tained.   Parke,  J.,  remarked,  tliat  what  West  said  at  the  time  of  the  payment  mi^t 
be  received  as  a  part  of  the  res  gestae;  but  any  declaration  made  after  payment,  upon 
what  account  he  received  the  money,  is  no  evidence  against  the  plaintiff.    His  un- 
sworn declaration  cannot  bind  any  interest  of  the  plaintiff.   (Dunn  v.  Slee,  Holt's  N.  P. 
Rep.  399.)    And  a  mere  oral  declaration  of  this  character,  coming  from  the  creditor, 
even  after  his  decease,  would  be  inadmissible.    In  a  like  action  for  contribution,  the 
defendant  offered  to  prove,  by  the  creditor's  acknowledgment,  she  being  dead,  that 
the  defendant  had  paid  $300  of  the  money,  as  surety.    This  was  ofiered  in  order  to 
reduce  the  amount  of  contribution.    The  fact  of  payment,  or  by  whom,  or  on  what 
account  made,  was  not  offered  to  be  proved  in  any  other  way.    The  evidence  was 
rejected  as  hearsay.     The  court  said,  such  admissions  ought  not  to  be  received  at  all, 
except  against  the  party  making  them,  or  those  claiming  under  him.    (Thomas  v. 
Thomas,  3  J.  J.  Marsh.  60,  64,  5.)    In  a  similar  action,  a  receipt  for  the  moneys^ 
signed  by  the  attorney  on  record,  of  the  creditor  who  had  sued  and  obtained  judgment 
against  the  sureties,  was  denied  as  evidence  between  the  latter,  though  ofiered  merely 
to  shew  the  payment  x)f  the  money,  the  attorney  being  still  alive.    (Wamcr  v.  Price, 
8  Wendell,  397,  8,  400.)    The  receipt  was  obviously  no  better  evidence  than  if  made 
by  the  party  instead,  of  his  attorney;  it  would  be  prima  facie  evidence  against  the 
former ;  but  as  between  the  sureties,  or  between  thein  and  their  principal,  was  no 
more  than  a  written  statement,  without  oath.    As  was  said  on  another  occasion,  when 
a  letter  of  the  alleged  receiver  of  goods  on  commission  was  produced  against  the  de- 
fendant, (who  was  sued  for  having  fraudulently  recommended  the  receiver  as  credit- 
worthy,) acknowledging  the  delivery  of  the  goods,  <<  collusions  might  be  formed  be- 
tween plaintiffs  and  tlieir  witnesses,  who  might  easily  be  induced  to  make  dedaratk)ns 
in  letters,  which  tliey  would  be  afraid  to  verify  on  oath 'in  open  court.    (Per  Tilgh- 
man,  C.  J.,  in  Longenecker  v.  Hyde,  6  Binn.  1,  2.)    In  assumpsit,  for  goods  sold  to 
the  defendant's  wife,  who  was  entitled  to  a  separate  maintenance,  payable  by  the  de- 
fendant to  trustees,  the  material  question  was  whether  the  maintenance  had  been  reg- 
ularly paid.    To  shew  this,  the  receipts  of  tlie  trustees  were  offered  in  evidence  by 
ihe  defendant.    Held  inadmissible ;  and  per  curiam,  "  A  man's  receipt  is  not  evidence 
to  prove  a  payment  against  a  third  person.    Those  who  gave  the  receipts  should  have 
been  called."    (Cutbush  v.  Gilbert,  4  Serg.  &  Rawle,  551,  556.)    In  trover,  for  goods 
distrained,  the  plaintiff  insisted  that  he  was  tenant  of  John  Brown,  and  not  of  the  de- 
fendant, Hugh  Brown ;  and  shewed  that  Hie  payment  of  rent  had  always  been  to 
John.    To  shew  that  John  had  received  the  money  as  the  deieadanf  s  agent,  the  latter 


Sect.  7;]  Hearsay  not  Evidena.  641 

odered  John's  aooount  of  the  payments  rendered  by  him  to  the  defendant.  Held,  that 
John  being  alive,  should  be  called ;  and  the  account  was  rejected*  (Spargo  v.  Brown^ 
9  Barnw.  &  Cressw.  9S5.) 

In  another  action,  it  appeared  that  Beaman  had,  with  three  others,  signed  a  note 
to  the  Bank  of  Rutland.  He  insisted  that  he  was  tlieir  surety;  and  to  prove  ths^t 
he  paid  the  money,  produced  and  offered  in  evidence  the  receipt  of  the  cashier,  en* 
dorsed  on  the  note,  stating  that  he  (Beaman)  had  paid  the  money.  The  judge  re- 
fiised  to  receive  this,  as  evidence  either  of  payment  or  of  the  person  whp  paid,  there 
beii^  no  proof  that  the  cashier  was  dead ;  indeed  it  was  admitted  tliat  he  was  living, 
and  but  a  little  way  off.  And  aAer wards,  on  motion  for  a  new  trial,  the  judge  refused 
it.  (Benman  v.  Cushman  et  al.,  Washington  Circuit,  June,  1833,  before  Cowcn, 
Circuit  Judge,  who  refused  the  motion  for  a  new  trial,  at  his  next  term,  August,  1833.) 

The  general  rule,  therefore,  is,  that  certificates,  receipts,  or  other  admissions  of  pay- 
ments, made  by  persons  other  than  the  party  to  the  suit  in  which  they  are  offered, 
cannoC  be  received ;  but  such  pnyments  must  be  proved  by  a  witness.  (C luggage's 
lessee  v.  Swan,  4  Blnn.  150,  154.)  Accordingly  the  certfiicate  of  a  living  surve^vor, 
that  he  had  received  his  fees  of  survey,  being  offered  to  affect  a  party  in  a  suit  with 
which  the  surveyor  had  no  concern,  was  held  inadmissible,  (id.)  And  the  admission 
of  the  plaintiflTs  agent  to  collect  the  money,  that  he  had  made  the  collection,  is  no  evi- 
dence agiiusthis  principal.    (Davis  v.  Whitesides,  1  Dana's  Rep.  177.) 

It  cannot  be  denied,  however,  that  the  rule  has  been  avowedly  departed  from  in  one 
or  two  cases.  Thus,  where  one  Slierman  authorized  Crosby  to  settle  a  suit  brought 
against  the  former  by  Bsnnet,  and  pay  the  money  to  be  found  due  on  the  settlement; 
in  a  suit  between  the  two  former,  wherein  Crosby  claimed  the  money  as  paid  by  him 
on  the  settlement,  a  receipt  for  the  money  as  paid  on  the  judgment  in  the  cause  signed 
by  Bennet,  was  admitted  as  evidence  oV  the  settlement  and  payment,  to  charge  Sher- 
man. (Sherman  v.  Crosby,  1 1  John.  R.  70.)  The  court  say  the  receipt  was  prima  facie 
evidence  of  the  demand  and  payment ;  and  it  lay  with  Sherman  to  impeach  it.  Of  this 
case  it  should  be  remarked  that  there  was  no  pretence  that  Bennet  was  not  alive,  and 
^within  the  jurisdiction  of  tlie  court.  He  stood  as  creditor,  and  Crosby  paid  the  money 
to  him  at  the  request  of  Sherman.  The  amount  of  the  decision  is,  that  in  all  acticma 
for  money  paid,  the  receipt  of  the  payee,  though  he  be  alive,  shall  he  admissible  to 
charge  the  defendant  with  the  fact  of  payment.  Bennet  was  not  an  agent,  nor  a  joint 
party  with  Sherman,  either  on  the  record  or  as  having  a  common  interest ;  the  receipt 
might  or  might  not  have  been  a  part  of  the  res  gestae,  but  the  latter  did  not  appear, 
for  no  act  was  shown  to  which  the  written  declaration  would  attach.  To  put  it  on 
the  latter  ground,  would,  therefore,  be  a  plain  instance  of  the  petitio  prindpU-  In  a 
word,  there  seems  to  be  no  instance,  if  we  except  the  next  case  iufra,  within  which 
Sherman  v.  Crosby  can  be  brought.  It  would  operate  to  reverse  the  entire  rule  laid 
down  by  Tilghman,  C.  J.  in  Cluggage's  lessee  v.  Swan,  supra.  Receipts  and  certifi- 
cates of  private  persons  would  become  substitutes  for  their  sworn  testimony.  In  ac- 
tions for  money  paid,  this  new  kind  of  written  evidence  would  be  the  universal,  be- 
cause the  ready  medium  of  proof;  which  may,  according  to  Tilghman,  C.  J.  supra, 
be  collusively  introduced ;  and,  we  may  add,  amended,  like  a  notary's  certificate  to 
charge  an  endorser,  or  a  justio^'a  exemplification  of  his  proceedings,  till  it  shall  be  full 
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and  piftin  to  the  purpote.    It  would  be  a  oonveoieiit  mode  of  proof  for  IrauduleDt  pocw 
ehaoera  of  property,  under  pretence  of  having  paid  large  debts  for  die  inaolvent,  or 
paying  him  a  large  conaideration.    Both  the  time  and  the  amount  of  payments  are 
generally  of  great  consequence  in  such  cases ;  and  the  strictest  rules  of  evidence 
can  with  difficulty  guard  against  imposition.    We  make  these  remarks^  not  only  be- 
cause the  case  of  Sljerman  v.  Crosby  is  imposing  in  itself,  decided  as  it  was  by  a  tri- 
bunal oC acknowledged  ability;  but  because  we  think  it  does  not  stand  akine.    In  an- 
other case,  the  plaintiff  sued  for  passage  money  to  Europe,  paid  for  the  defendant's  tes- 
tator, and  the  captain's  oral  admission  made  about  the  time  the  testator  sailed,  was  re* 
eeived  as  proof  of  the  payment.    The  captain  was  dead,>and  the  court  bek)w  put  it  oa 
this  ground.    On  error,  the  court  of  appeals  repudiated  that  principle,  and  said,  wheth- 
er the  captain  was  dead  or  alive,  the  testimony  was  admissible,  being  made  by  one 
able  to  bind  himsdf  by  a  receipt  or  acquittance,  and  made  too  about  the  time  of  the 
testator's  sailing.    If  it  were  to  stand  on  the  ground  of  the  captain's  death,  perhaps 
the  court  would  require  that  it  ^should  have  been  in  writing.    (Holladay,  ex'r,  v.  Lit- 
tiepage,  3  Munf.  916.)    This  is  doubtless  a  safer  case  tlian  Sherman  v.  Crosby.    The 
captain  being  dead,  it  wants  only  the  form  of  a  written  entry  to  bring  it  within  the 
English  rule.    But  whetlier  dead  or  living,  die  oath  of  the  hearer  oouki  fix  the  time 
when  the  declaration  was  made;  and  prevent  imposition  in  that  particular, 
case,  liowever,  fails  as  to  any  support  from  the  declaration  being  a  part  of  the  res 
tSB.    Proof  alimide,  that  money  was  paid,  and  that  the  declaration  was  cotempora- 
neous  with  the  payment,  would  alone  give  it  that  character,  so  as  to  bring  it  within 
the  su^^3tion  of  Parke,  J.  in  Dunn  v.  Siee,  supra.    It  seems  also  to  fail  in  support 
from  any  adjudged  case  founded  on  the  declarant's  death ;  for  we  betieve  not  one  has 
yet  gone  the  length  of  saying  that  the  oral  declaration  of  a  person,  however  much  it  may 
militate  against  his  interest,  shall  be  received  merely  upon  the  ground  that  he  is  dead. 
(But  see  the  next  note.)    Not  only  must  the  declaration  be  written,  but  we  belive  its 
introduction  has  generally  been  accompanied  with  circumstances  calculated,  affirma- 
tively, to  repel  suspicion  tliat  it  may  have  been  simulated.    In  the  latest  English  case 
which  we  have  seen,  (Spiers  v.  Morris,)  stated  post,  note  480,  the  executor's  account 
appears  to  have  been  brought  from  what  is  called  the  proper  custody,  (probably  the 
eferk's  office  of  the  ecclesiastical  court,)  and  from  the  account  so  found,  the  entry  was 
read.    Such  precautions  are  a  safeguard  against  both  collusion  and  forgery. 

In  Prather  v.  Johnson,  (3  Har.  &  John.  487,)  there  is  a  gruis  dictum  of  the  ooiift» 
in  an  opinion  delivered  afler  an  ex  parte  hearing  of  the  cause,  in  these  words :  "  If  A., 
as  surety  for  B.,  pays  a  debt  due  to  C,  on  the  proof  of  the  payment,  A.  coukl  recover 
of  B.  He  could  recover  on  C,W  saying  A.  had  paid,  and  of  course,  if  C.  wrote  that 
A.  had  paid,  surely  it  is  evidence,  whether  the  writing  was  in  a  book  or  a  letter."  (p. 
400.)  We  shall  only  say  that  this  dictum  is  fully  sustained  by  the  above  cases  of 
Sherman  v.  Crosby  and  Holladay  v.  Littlepage,  which  do  go  the  length  of  saying  that 
what  a  third  person  speaks  or  writes,  if  it  be  prima  facie  evidence  of  a  fact  against 
hts  own  interest,  may,  provided  it  be  relevant  to  the  rights  of  another,  be  brought  in 
as  hearsay  evidence  to  bind  those  rights,  although  the  declarant  be  alive,  a  perfectly 
competent  witness,  within  reach  of  process,  and  able  to  attend  the  court !  Sec  ftr- 
ther,  several  cases  of  the  like  import  examined,  post,  note,  485* 
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la  taking  the  accounts  of  guardians  or  trustees,  receipts  lor  disbursementB  are  ad« 
missible  on  proving  the  receiptors'  hand-writing,  without  producing  the  persons  who 
gave  the  receipts.  Held  in  favor  of  guardians  who  sued  lor  monies  they  had  received 
and  applied,  on  the  sales  of  lands  for  their  ward,  the  title  to  which  had  failed,  and  the 
consideration  for  which  they  were  obliged  to  refund.  The  receipts  were  from  credi- 
tors for  money  paid  them  in  behalf  of  a  spendthrift,  fi>r  whom  t)ie  plainti£&  were  ap- 
pointed guardians ;  and  they  were  required  by  the  referee  to  produce  those  receiptors 
as  witnesses  who  were  alive  and  within  the  commonwealth.  Semble,  by  the  opinion, 
that  even  this  would  hardly  be  required.  (Sherman  v.  Akins,  4  Pick.  383, 4,  and  S98.) 
This  seems  to  be  an  exception  in  favor  of  trustees,  in  accounting  before  a  master,  au- 
ditor, &.C.  fn  an  action  by  an  agent  for  an  administratrix,  to  recover  for  his  services 
rendered  in  settling  the  estate  of  her  intestate,  receipts  by  the  distributees,  acknowl- 
edged according  to  a  statute  of  the  state  of  Maryland,  for  their  dividends,  were  held 
receivable  without  farther  proof  of  them,  as  evidence  of  service  done.  (Carroll  v.  Ty- 
Jer,  2  Harr.  &  GUI,  54.) 
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In  a  writ  of  right,  the  demandant  claimed  under  Thatcher,  to  whom  Parker  devis- 
ed the  land,  and  appointed  Thatcher  his  executor ;  and  to  show  Thatcher's  seisin  by 
the  receipt  of  rent,  entries  in  his  account  as  executor,  of  the  receipt  of  rent  for  this 
very  land,  he  being  dead,  were  offered  in  evidence,  and  received,  the  court  saying  the 
entries  went  to  charge  him  as  executor ;  though  they  did  not  deny  that  he  might  have 
had  a  slight  interest  the  other  way  in  creating  evidence  of  his  own  seisin.  (Spiers  v. 
Morris,  9  Bing.  6S7.)  An  ancient  statement  concerning  the  payment  of  tithes  by  a 
modus,  signed  by  the  rector  of  the  parish  for  the  time  being,  is  evidence  against  a 
succeeding  rector,  as  an  admission  by  his  predecessor  against  his  interest,  although 
found  among  the  title  deeds  of  a  land  owner  in  the  parish,  and  not  in  the  bishop's  re- 
gistry. (Maddison  v.  Nuttall,  6  Bing.  226 ;  3  Moore  &  Payne,  554,  S.  C.)  Wheth- 
er, after  the  death  of  husband  and  wife,  the  declarations  of  the  wife  are  admissible, 
being  against  her  interest,  as  evidence  to  show  that  the  husband  was  not  tenant  in  fee 
of  lands  of  which  he  had  seisin ;  and  that,  upon  a  certain  event,  they  were  to  go  over 
to  another  branch  of  the  family  ?  Quere.  (Barker  v.  Ray,  2  Russ.  63.)  It  is  to  be 
noted  that  these  were  oral  declarations  of  a  decased  witness,  offered  as  being  against 
her  interest,  not  being  a  part  of  the  res  gestae,  nor  relating  to  pedigree,  custom  or 
boundary,  and  not  offered  against  any  one  claiming  under  her.  The  lord  chancellor 
seems  to  concede  that,  the  declarant  being  dead,  such  a  declaration  would  be  receiva- 
ble. The  testimony  was  offered  to  supply  the  contents  of  a  lost  or  spoliated  will.  It  is 
quite  doubtful  whether  any  court  has  ever  gone  so  far  as  to  receive  such  evidence,  be- 
ing by  parol,  unless  it  be  the  supreme  court  of  New- York,  in  Fetherly  v.  Waggoner, 
(11  Wend.  599,  602,  3 ;)  though,  if  in  writing,  we  shall  hereafter  see  that  it  would  be 
admissible,  even  perhaps  if  not  opposed  to  the  interest  of  the  declarant.  Farther  see 
as  to  entries  of  decedents  against  their  interest,  per  Hosmer,  C.  J.  in  Dwight  y« 
Brown,  9  Conn.  Rep.  91  to  93.   The  question  between  devisee  and  heir,  in  ejectment, 
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00  t)ie  description  of  property  in  n  will,  was,  which  of  four  houses  in  St.  Anne's  Lane 
**  W.18  late  in  tlie  possessioD  of  John  Young,"  at  tlie  date  of  tlie  will ;  and  Abhott,  Ch. 
J.  allowed  the  assessment  to,  and  the  entry  of  payment  of  the  land  tax,  by  the  collec- 
tor, from  John  Young  to  determine  this.  For,  said  he,  the  collector  thus  charges  him- 
self with  having  received  the  sura  mentioned  from  John  Young.  And  lie  abo  receiv- 
ed the  books  of  the  Westminster  Insurance  Company,  stating  that  jCl.  4.  was  paid  as 
a  premium  to  insure  a  house  in  tlie  occupation  of  Young,  and  shewing  which  of  the 
ii>ur  it  was.  This  was  on  the  same  principle,  the  company  charging  themselves  with 
the  premium.  (Doe,  ex  dem.  Smith,  v.  Cartwright,  1  Carr.  &  Payne,  SIS;  Ry.  &. 
MtMiJ.  N.  P.  Rep.  62,  S.  C.)  Nor  is  it  any  objection  to  entries  received  on  ibis 
ground,  that  the  same  boolc  which  charges  the  receiver  ilischarges  him  on  tlie  oppo- 
site side.  (Rowe  v.  Brenton,  S  Mann.  &  Ryl.  S63.)  Nor  is  it  an  objection  that  the 
account,  if  it  appear  to  be  in  his  hand,  is  not  signed  by  him,  or  that  the  person,  on 
whose  account  the  money  was  received,  does  not  appear  in  the  book,  if  it  appear  else- 
were  that  it  is  on  hi)  acc:>unt.  (id.)  St-e  also  Plaxton  v.  Dare,  10  Barn.  Si  Ores;, 
17,  and  po^t,  note  485.  The  written  receipt  for  money  due  on  a  judgment,  signed  by 
the  deceased  attorney  on  record,  was  received  between  third  persons,  (Thompson  t. 
Stevens,  2  Nott  &  M'Cord,  49S;)  and  to  pnive  a  party's  diligence  in  collecting  boDd«» 
receipU*  for  them,  signed  by  a  deceased  counsellor  at  law,  were  lield  admissible.  (Als- 
tm  v.  Tay!or,  1  Hayw.  381,  395.)  We  shall  see,  post,  note  489,  that  this  rule,  con- 
fining the  receipt  o\'  entries  to  the  ground  of  their  heing  against  interest,  is,  e::cept 
in  South  Carolina  and  some  few  other  states,  swallowed  up  in  the  broader  ground, 
letting  in  any  entry  made  in  the  usual  course  of  the  deceased's  business. 

But  a  mere  charge  fiir  services  in  the  book  of  the  deceased,  though  a  long  time  nmy 
hive  since  ebpsed,  cannot  be  used  as  evidence  of  payment.  It  seems,  tliat  tlie  evi- 
dence of  payment  must  be  an  actual  entry ;  and  cannot,  ibr  the  purposes  of  this  kind 
of  evidence,  be  inferred  from  the  lapse  of  time.  (Star  v.  Bradford,  2  PennsyW.  Rep» 
384, 396,  7.) 


NOTE  481— p.  257. 

This  case  of  I  vat  v.  Find)  suggests  another  class  of  hearsay,  admissible  upon  the 
eib  gr;)und  that  it  emanates  from  the  owner  of  property  at  the  time,  and  would  tljcre- 
ftire  be  evidence  against  him,  were  he  the  immediate  party  to  tlie  suit.  His  estate  or 
interest  in  the  sam^  property,  afterwards  coming  to  another,  by  descent,  devise,  right 
of  representation,  sale,  or  assignment,  in  n  word,  by  any  kind  of  transfer,  whether  it 
bs  the  act  of  law  or  the  act  of  the  parties,  whether  the  subject  of  the  transfer  be  real 
or  personal  estate,  corporeal  or  incorporeal,  choses  in  possession  or  choses  in  action, 
the  successor  is  said  to  claim  under  the  former  owner;  and  whatever  he  may  have 
said  af&cting  his  own  righu,  before  departing  with  his  interest,  is  evidence  equally  ad- 
missible against  his  successor  claiming  from  him,  either  immediately  or  remotely.  And 
in  this  instance,  it  makes  no  difference  whetlier  the  declarant  be  alive  or  dead ;  for 
thoii^;!)  he  ba  a  competent  witness,  and  present  in  court,  his  admissions  are  receivable. 
This  doctrine  proceeds  upon  the  idea  that  the  present  claimant  stands  in  the  place  of 
the  person  from  whom  his  title  is  derived ;  has  taken  it  cum  onere ;  and  as  the  prede- 
cessor xnight  have  taken  a  qualified  rl^t,  or  sold,  charged,  restricted  or  modified  an 
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a1»dute  right,  and  as  he  might  furnish  all  ihe  necessary  evidence  to  shew  its  state  in 
bis  own  hands,  tlie  law  will  not  allow  third  persons  to  be  deprived  of  that  evidence  by 
any  act  of  transferring  the  right  to  another.    Declarations  made  by  the  predecessor 
are  a  part  of  the  res  gestae,  whether  accompanied  with  acts  ot  possession  or  forbearance, 
80  much  so,  indeed,  that,  as  we  saw  ante,  note  453,  p.  592,  et  seq.  they  might  for  many 
purposes  be  evidence  in  his  own  favor  to  Ibrtifv  his  claim ;  but,  above  all,  to  weaken 
or  contract  it.    Tlie  extent  of  this  doctrine  will,  howevec,  be  better  undei stood  by  a 
leading  Englisli  case  decided  in  the  king's  bench  in  1812.     The  action  was  debt,  by 
the  executors  of  Enrl  Dartmouth  agaibst  the  delaodant,  as  owner  of  a  farm  in  Batley 
parish,  ft)r  not  setting  out  the  tenth  of  the  hay  grown  on  the  farm  as  the  tithe  belongs 
ing  to  the  piainttflfs;  and  tlie  question  of  course  v/as,  1.  Whether  the  farm  was  charg- 
ed with  the  tithe;  and  2.  Whether  it  was  due  to  the  ])lainti£[k'  testator.    The  de* 
fendant  purchased  the  farm  of  one  Leathley ;  and  while  he  was  in  possession,  and  be« 
n)re  he  sold  to  ihe  defendant,  the  vicar  of  Batley  had  claimed  that  the  tithe  of  this 
larm  was  due  to  him,  and  filed  a  bill  in  equity  against  Leathley  to  enforce  the  claim. 
Leathley  answered,  denying  that  the  tithe  belonged  to  the  vicar,  and  insisting  that  it 
was  due  to  the  plaint ifis'  testator.   Here  the  chancery  cause  stopped,  and  then  Leathley 
sold  to  the  defendant.    On  the  trial  of  the  now  action  against  the  defendant,  the  plain- 
tills  oficred  in  evidence  the  confessions  of  Leathley  in  his  answer.    They  were  ob-> 
jected  to  as  res  inter  alios  acta^  but  received  by  Thompson,  B.  at  the  circuit,  where 
the  verdict  being  l(>r  the  plaintifls,  a  motion  was  made  by  the  ilefendant  f()r  a  new  tri- 
al, mainly  on  the  objection  to  the  answer.    The  motion  was  denied.    Loni  Ellenbo- 
rough  said,  ^'  It  appsai-s  to  me  that  this  was  not  res  inter  alios  acta,  but  inter  eosdcm 
acta^  and  was  not  only  evidence,  but  strong  evidence  against  the  defendant,  who  stood 
in  the  snrne  place  by  derivation  of  title  and  by  legal  obligation  as  Leathley ;  and 
Leathley,  upon  his  oath,  in  a  suit  against  him  by  the  vicar,  has  declared  that  the  tiihe 
is  doe  to  the  rector,  and  not  to  the  vicar ;  and  now  that  same  person,  in  effect,  is  de- 
raigning  the  title  of  the  rector  in  favor  of  the  vicar.    The  reading  of  his  answer, 
therefore,  operates  as  a  c(mtradiction  to  him.^'    (Lady  Dartmouth  v.  Roberts,  16  East, 
844.)  The  other  judges  expressly  concurred  in  the  same  view.  See  a  similar  view  of  the 
question,  a  few  years  before,  by  the  S.  C.  of  N.  Y.  in  Jackson,  ex  dem.  Griswold,  v. 
Bard,  stated  infra.     In  a  late  case,  Conkling,  J.,  on  deciding  that  such  an  answer 
mide  by  S.,  tlie  tenant  in  fee,  admitting  a  resulting  trust  in  the  land,  was  receivable 
to  charge  such  trust  upon  the  same  land  in  the  hands  of  the  defendant,  who  derived 
title  from  S.,  remarked  :  *^  I  understand  it  to  l)e  a  settled  rule,  that  the  declarations  of 
a  tenant  in  possession  adverse  to  his  title,  and  relative  to  facts  which  may  be  proved 
by  pnrol,  are  evidence,  not  only  against  himself,  but  also  against  those  claiminor  by  sub- 
83<'|nent  cnnveyanc3S  under  him."    (In  Bradstreet  v.  Huntington,  U.  8.  C.  C.  North. 
Dist.  N.  Y.,  May  term,  1884,  Pamphlet,  p.  21.)    That  an  answer,  made  by  the  gran- 
tor before  the  date  of  the  deed,  shall  be  evidence  as  an  admission  against  the  grantee, 
though  the  answer  was  made  at  the  suit  of  one  totally  disconnected  with  the  plaintiff 
in  the  suit  wherein  the  answer  is  oflered,  was  also  held  in  Rees  v.  Lawless,  (4  Litt. 
218,  219.) 

We  propose  to  consider  and  exemplify  this  doctrine,  first  in  its  application  to  reaUt 
and  secondly,  to  personal  property. 

PirsTj  in  its  appUcatioa  to  real  estate* 
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1.  The  declarations  of  the  ancestor  are  evidence  against  the  heir.  (Post,  358  of 
the  text.)  Tills  was  allowed  on  a  question  of  boundary.  The  ancestor's  admissioiw, 
while  in  possession,  that  the  land  was  limited  to  a  certain  line,  were  received  against 
the  heir  in  ejectment  by  him.  (Jackson,  ex  dem.  M'Donald,  v.  M'Call,  10  John.  Rep. 
377.)  So  on  a  bill  filed  against  the  heir  to  enforce  the  specific  performance  of  a  con- 
tract, alleged  to  have  been  made  by  his  ancestor,  for  a  sale  of  the  land,  his  admissions 
are  receivable  that  he  made  tlie  contract.  (Bassler  v.  Niesly,  3  Serg.  &  Rawie,  353, 
354.)  And  the  admissions  of  the  ancestor  of  the  defendant's  landlord  were  held  evi- 
dence against  the  defendant ;  his  laadlord  claiming  as  heir  of  that  ancestor,  and  hav- 
ing, as  such,  demised  to  the  defendant.  (Morris'  leasee  v.  Vanderen,  1  Datl.  64.)  The 
declarations  of  the  ancestor  were  received  against  the  heir,  to  show  the  contents  of  a 
deed,  given  by  the  ancestor,  conveying  away  the  premises,  the  loss  of  the  deed  being 
first  shown.  (Allen's  lessee  v.  Parish,  3  Hamro.  Rep.  107,  111.)  And»  on  a  questioD 
whether  the  plaintiff  was  boimd  by  prescription  to  maintain  a  partition  fence  between 
himself  and  the  defendants,  evidence  was  received  in  behalf  of  the  latter  without  ob- 
jection, that  56  years  before,  the  ancestor,  under  whom  the  plaintiff  claimed,  then  be- 
ing owner  o^  the  land,  said  that  himself  and  his  ancestors  had  always  maintained  the 
fence.*  (Binney  v.  The  Proprietors,  8tc.  of  Hull,  3  Pick.  503,  4,  5.)  On  trial  of  a  pe- 
tition of  freedom  by  a  negro,  who  claims  emancipation,  in  right  of  and  as  under  a  free 
ancestor,  the  declarations  of  the  ancestor,  as  that  the  petitioner  was  a  slave,  are  ev- 
idence against  liim.    (Walkup  v.  Pratt,  5  Har.  &  John.  51, 58.) 

3.  As  between  devisor  and  devisee.  The  latter  claiming  under  tlie  former,  it  would 
seem  to  follow,  that  all  those  circumstances  resting  in  parol,  and  usually  examined  oa 
viva  voce  testimony,  calculated  to  invalidate  the  will,  might  equally  be  shown  by  the 
declarations  of  the  devisor  at  any  time.  Among  these  are  mental  alienation,  fraud, 
duress,  undue  influence,  &c.  Yet  it  is  not  to  be  disguised,  that  there  is  a  considerable 
weight  of  authority  limiting  such  evidence  to  a  time  anterior  to  or  at  the  execution  of 
the  will.  If  afYer,  it  is  considered  by  several  courts  as  contravening  the  statute  regu- 
lating the  solemnities  required  in  the  revocation  of  wills.  A  strong  case  for  receiving 
such  evidence  came  before  the  supreme  court  of  New- York  in  1806.  In  ejectment, 
the  lessors  of  the  plaintiff  claimed  as  heirs  of  K.,  and  the  defendant  claimed  under  his 
will.  The  plaintiff  gave  evidence  tending  strongly  to  show  threats  and  duress  in  ob- 
taining the  will  by  tlie  defendant,  K.'s  second  wife,  and  offered  to  follow  this  np  with 
the  testator's  declarations,  some  of  them  made  in  extremis,  that  threats  and  duress 
had  been  exerted  upon  him,  by  means  of  which  the  will  was  obtained.  Held  by  three 
judges  against  two,  that  the  evidence  was  inadmissible.  (Jackson,  ex  dem.  Coe  et  al., 
v.  Kniffen,  2  John.  Rep.  31.)  Thompson,  J.,  delivered  the  leading  opinion ;  and 
which  doubtless  contains  the  only  argument  upon  which  the  decision  can  be  rested. 
«*  It  could  not,"  says  the  learned  judge, "  if  placed  in  the  strongest  possible  terms,  amount 
to  a  revocation,  without  a  direct  violation  of  the  statute,  which  declares  that  no  will 
(of  land)  shall  be  revoked  or  altered,  except  by  writing,  executed  with  all  tlic  requi- 
sites of  a  will,  or  by  cancelling  the  same.  If  these  declarations  were  not  to  operate  as 
a  revocation,  I  am  at  a  loss  to  see  in  what  manner  they  could  affect  the  will.  To  say 
that  they  were  proper,  in  order  to  show  that  the  instrument  in  question  was  not  duly 
executed  by  reason  of  its  having  been  signed  under  duress,  is  assuming  the  very  point 
which  was  to  be  proved."    Kent,  C.  J.,  and  Livingston,  J.,  concurred ;  the  hitter  ad- 
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dressing  himself  mainly  to  the  point,  that  the  declarations  being  in  astticuh  mortis^ 
could  add  nothing  to  the  argument  for  their  admissibility.    Spencer  and  Tompkins, 
Js.,  dissented ;  and  their  reasoning  is  very  strong,  both  upon  principle  and  authority. 
It  is  clear,  as  they  insist,  that  the  will  was  ambulatory  till  death ;  and  the  defendant 
had  no  vested  right  to  be  overreached  by  the  proposed  declaration.    She  claimed  un- 
der the  testator';  and  within  almost  all  the  cases,  was  bound  to  abide  his  declarations. 
Waiving  the  inquiry  whether  the  declaration  was  admissible,  as  being  made  in  extre- 
OMf,  the  rule  that  I  am  liable  to  be  affected  by  the  declaration  of  one  who  conveys  to 
me,  made  before  my  right  vests,  is  at  this  day  sustained  by  a  force  of  authority  not  to 
be  resisted.     The  argument  advanced  that  the  declaration  was  in  the  nature  of  testi- 
mony to  establish  a  revocation,  and  so  would  violate  the  statute  of  frauds,  would  pre- 
clude all  evidence  of  duress  or  undue  influence,  which  is  certainly  a  very  common 
head  of  objection  against  wills.    The  objection  that  such  evidence  contravenes  the 
statute  of  frauds,  would  apply  equally  to  a  deed  of  lands.    Yet  can  it  be  doubted  that 
a  grantor,  declaring  before  the  title  to  the  land  passes  by  his  deed,  that  he  shall  convey, 
but  it  is  to  save  his  life,  threatened  by  the  grantee,  would  be  evidence  to  affect  tlie  lat- 
ter?   You  cannot,  by  parol,  contradict  a  bond  or  mortgage,  yet  your  declaration  that 
your  bond  or  mortgage  was  given  on  a  usurious  consideration,  would  be  a  most  fatal 
one  for  your  subsequent  assignee.    If  the  fact  of  duress  or  undue  influence  be  provea* 
ble,  then  every  kind  of  proof  adapted  to  its  establishment  is  competent,  and  goes  for 
what  it  is  worth.    Such  an  objection  was  not  even  thought  of  in  Nelson  v.  Old  field,  2 
VesD.  76.    And  see  Reel's  ex'r  v.  Reel,  and  Howell  v.  Barden,  infra.    Declarations 
strikingly  simtiar  were  once  received  and  acted  upon  in  Pennsylvania,  in  aid  of  other 
proof  to  establish  the  mental  imbecility  of  the  testator,  and  to*  show  that  this  was 
wrought  upon  by  his  wife  and  father-in-law.    "  Tlie  declaration  of  the  testator,"  says 
Duncan,  J.,  "  that  his  wife  and  father  plagued  him  to  go  to  Lebanon ;  that  they  want- 
ed him  to  give  her  all,  or  he  would  have  no  rest ;  that  he  did  not  want  to  go  to  Leba- 
non ;  this  would  be  evidence  of  a  weak  mind,  operated  upon  by  excessive  and  undue 
importunity.    It  forms  no  objection  to  it,  that  these  murmurs  of  a  weak  mind  were 
made  in  the  absence  of  the  devisee.    We  should  be  surprised  to  hear  that  they  were 
made  in  the  presence  of  that  devisee,  an  importunate  and  teazing  wife."    (Rambler  v. 
Tryon,  7  Serg.  &  Rawle,  90,  93,  4.)    The  declarations  of  a  testator  are  also  receiva- 
ble to  support  or  repel  the  presumption  that  a  will  executed  by  him,  but  not  found  at 
his  death,  had  been  destroyed  by  him  animo  revoeandi.    (Betts  v.  Jackson,  ex  dem. 
Brows,  6  Wend.  r73,  on  error,  per  Walworth,  C.)    Such  declarations,  however,  are 
not  incompatible  with  Jackson  v.  Kniffin,  supra.    In  Rambler  v.  Tryon,  they  were 
evidently  admissible,  as  a  part  of  the  res  gestae,  to  shew  the  state  of  the  testator's  mind ; 
and  in  Betts  v.  Jackson,  as  developing  an  intent  from  the  actual  or  apparent  destruc- 
tion of  the  wiir, .  And  such  declarations  have  been  received  upon  this  distinction  in 
other  cases.    Thus,  where  the  testratrix  had  devised  the  greater  share  of  her  property 
away  fitmi  her  relations  and  friends,  to  the  Hadlyme  Presbyterian  Society,  in  order  to 
•shew  importunity  and  undue  influence,  her  declarations,  made  about  the  time  of  exe- 
cuting the  will,  (whether  before  or  afler  did  not  appear,)  were  given  in  evidence ;  viz. 
that  the  Hadlyme  society,  or  the  presbyterians,  were  about  her  as  thick  as  bees,  to  get 
her  property ;  and  held  that  these  declarations  might  be  received  between  them  and 
the  heirs,  as  evidence  to  shew  her  state  of  mind,  as  sane  or  insane,  but  not  of  the  facts 
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stated.    (Com$tock  ▼•  Had]yiue,  8  Conn.  Rep.  354,  A.  D.  18S0.)    In  another  ca(^,  to 

show  that  the  testator  was  fraudulently  prevented  from  revoking  his  will,  his  declara- 
tions to  that  eflect  were  ofTered  in  two  classes :  1.  Those  made  before^nd  at  the  lime 
of  making  the  will,  and  immediately  afterwards ;  2.  Others  made  aAerwards,  at  several 
times  durinj;  the  seven  last  years  of  his  life.  Story,  J.  Those  "  made  before  and  at 
the  e::ecution''  arc  admissible ;  and  so  those  *'  made  atler,  if  so  near  the  execution  as 
to  be  considered  a  part  of  the  res  geslSD,  or  necessarily  connected  with  it.  But  I  shall 
not  admit  any  otlier  subsequent  declarations,  because  they  ace  of  tlie  nature  of  hear- 
say, and  have  never  been  held  admissible  in  any  case  within  my  recollection."  (Smith 
V.  Fenner,  1  Galiison,  170, 1,  2,  A.  D.  1812.)  In  another  case,  Washington  and  Pen- 
nington, J3.,  repudiated  evidence  tt>  sustain  the  capacity  of  the  testator,  thai  his  decla- 
rations hud  often  ciiprcsscd  an  intention  to  dispose  of  his  proi^erty  according  to  the 
will.  This  was  offered  to  infer  that  a  smaller  grade  of  memory  would  be  required  at 
the  time,  if  the  disposition  was  consistent  with  a  previous  and  long  settled  purpose. 
Washington,  J.,  said,  if  the  tcsiimo'uy  were  received  at  all,  the  other  parly  might  shaw 
opposing  declarations;  and  *'  thus  a  door  would  be  opened  to  an  inquiry  in  no  respect 
pertinent  to  the  main  subject  of  investigation,  but  mischievously  calculated  to  pciplex 
and  mislead  the  jury."  He  admitted  that  such  evidence  had  been  given  in  cases  read 
by  counsel ;  but  it  was  without  objection.  (Den,  ex  dem.  Stevens,  v.  Van  Cleve,  4 
Wash.  C.  C.  Rep.  262,  265,  6,  A.  D.  1822.)  The  difhculty  seems  to  lie  in  acting  up- 
on the  distinction  between  declarations  going  to  develope  the  operations  of  tlie  mindj 
and  those  containing  merely  the  assertion  of  a  distinct  fact.  The  former  are  admissi- 
ble;  the  latter  not.  The  doctrine  was  much  considered  in  a  recent  case,  where  the 
will,  executed  by  a  man  of  competent  understanding,  was  sought  to  be  impeached  by 
his  declarations  made  before  and  after  its  execution,  that  he  intended  differently,  but 
was  importuned  by  his  wife  ;  and  tliat  the  will  was  roa^e  through  much  imf^rlunily 
and  (ear  of  violence  from  her.  These  declarations  being  received  in  evidence,  came 
up  on  error  bniughu  None  of  the  above  cases  were  cited,  except  Nelson  v.  Oldfieki ; 
but  tlie  judgment  below  was  reversed,  on  the  ground  that  it  was  against  the  spirit  of 
the  statute  ^f  revocations.  (Moritz  v.  Brough,  16  Serg.  &  Rawle,  403,  A.  D.  1827.) 
Tlds  subject  has  also  recently  been  somewhat  examined  by  the  C.  P.  in  England^ 
(A.  D.  1629.)  lu  a  writ  of  entry,  the  demandants  claimed  as  lieirs,  and  the  defend- 
ant, as  devisee  of  H.  S.  The  demandants  gave  evidence  to  show  that  the  will,  at 
the  time,  was  executed  in  presence  of  only  two  witnesses,  three  being  necessary;  and 
that  another  was  fraudulently  added  after  the  devisor's  death.  This  was  answered 
by  proving  the  high  character  of  the  attorney  who  drew  and  witnessed  the  will.  The 
demandants  then  offered  to  show  the  devisor's  written  declarations,  that  the  defendant 
should  not  have  his  property ;  and  had  got  him  to  sign  a  will  which  was  not  worth  a 
farthing.  Held  inadmissible,  as  contravening  the  spirit  of  the  statute  of  wills.  (Pro- 
vis  v.  Reed.  5  Bing.  435.)  It  is  proper  to  say  of  Comstock  v.  Hadlyme,  supra,  which 
was  decided  by  the  supreme  court  of  Connecticut,  with  all  the  other  cases  above  cited 
before  them,  that  some  general  expressions  fell  from  the  c-ourt  going  to  restrict  this 
kind  of  evidence  within  narrower  limits  than  the  case  itself  required,  and  probably 
than  that  learned  court  woukl  itself  deem  necessary,  on  a  question  directly  before 
them.  As  to  declarations  of  a  testator  cotemporaoeous  with  his  will,  to  create  a  tnisl 
in  the  devioee^aea  1  Watts'  Rep.  163. 
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Such  has  been  the  course  of  decision  against  this  sort  of  evidence.  In  1831,  fifteen 
years  afler  Jackson,  ex  dem.  Goe^  v.  Kniffen,  and  nine  years  after  Smith  v.  Fenner, 
the  question  involved  in  these  cases  was  presented  to  the  supreme  court  of  North  Car- 
olina, who  expressly  adopted  the  opinions  of  Spenoer  and  Tompkins,  Js%  in  the  first 
case,  thus  repudiating  the  decisions  of  both  the  supreme  court  of  New-York  and 
Judge  Story.  Both  these  cases  were  before  them,  appear  to  have  been  some  time  in 
the  hands  of  counsel,  and  were  followed  by  the  judge  at  nisi  prius.  At  the  bar  great 
research  and  high  forensic  talent  were  exhibited  in  the  discussion,  both  upon  principle 
and  authority,  the  main  ground  for  the  evidence  being  the  admitted  one  of  which  we 
are  treating,  that  declarations  made  by  the  owner  follow  from  him  to  all  who  claim 
under  him,  abng  with  descents,  devises  or  sales.  The  evidence  proposed  was  of  re- 
peated declarations  made  after  the  execution  of  the  wOl,  and  consisted  in  stating  its 
contents  to  be  materially  and  utterly  di£ferent  from  what  they  were.  They  were  ol^ 
fered  in  connection  with  conflicting  testimony  upon  the  point  of  testamentary  capacity* 
The  evidence  was  resisted  as  in  New- York,  among  other  arguments,  on  the  ground 
that  it  would  viokte  the  spirit  of  the  North  Carolina  statute  of  revocations,  whkh  also 
required  certain  specified  solemnities.  On  both  sides,  the  En^^ish  authorities  then  ex- 
tant were  fully  cited  and  applied.  On  the  whole  the  arguments  were  learned  and  use-» 
fill,  and  must  have  saved  the  judges  great  labor  upon  this  vexed  controversy.  The 
conclusion  of  the  court  is  strongly  expressed :  '*  To  reject  the  declarations  of  the  only 
person  having  a  vested  interest,  and  who  was  interested  to  declare  the  truth,  whose 
fiat  gave  existence  to  the  will  and  whose  fiat  could  destroy,  and  in  doing  the  one  or 
the  other,  could  interfere  with  the  rights  of  no  one,  involves  almost  an  absurdity ;  aad 
(with  due  deference  to  the  opinions  of  those  who  have  decided  the  contrary,  we  say) 
not  upon  the  ground  of  their  bemg  part  of  the  res  gestce,  for  whether  they  accompany 
an  act  or  not,  whether  made  long  before  or  long  afler  making  the  will,  is  entirely  im- 
material as  to  their  competency.  Those  circumstances  only  go  to  their  weight  or  cred** 
it,  with  the  tribunal  which  is  to  try  the  fact"  Afler  a  further  examination  of  the  ques- 
tion, they  add,  "  for  these  reasons  and  those  given  by  Judge  Spencer,  who,  together 
with  Judge  Tompkins,  dissented  fi-om  the  opinion  of  the  court,  and  because  of  the 
doubt  which  rested  for  some  time  on  Judge  Livingston's  mind,  we  think  we  are  bound 
to  disregard  the  opinion  of  a  majority  of  the  court  in  3  John.  31,  and  also  the  case  in 
1  GalL  170."  (Reel's  ex'rs  v.  Reel,  1  Hawks,  347,  268, 9.)  A^in,  in  1682,  on  trial 
of  an  issue  of  devisavit  vel  non.  Judge  Martin,  at  nisi  prius,  rejected  the  testator's  dec* 
larations,  made  afler  the  execution  of  the  will,  and  tending  to  show  that  it  was  ob- 
tained by  fraud  and  undue  influence  of  the  principal  legatee.  On  moving  for  a  new 
trial,  the  question  was  treated  as  open  and  unconoluded  by  Reel  v.  Reel,becaijse  there 
the  testator  died  before  the  N.  C.  statute  of  revocations  passed,  which  was  not  till 
1819.  The  statute  being  before  the  former  decision,  though  afler  the  will,  was  a  dis- 
tinction not  adverted  to.  Provis  v.  Reed  (which  we  stated  above)  was  now  cited  by 
counsel,  in  addition  to  Jackson  v.  Knifien  and  Smith  v.  Fenner,  as  an  authority  for  ex- 
chiding  the  proo£  The  court  declared  that  they  had  "  deliberately  considered  the 
question  anew ;"  and  concluded  that  the  object  of  the  statute  is  an  act  of  revocatioUi 
going  **  wholly  to  change  the  mind  of  the  testator,  and  not  to  the  original  want  of  the 
mdmui  dupanendi."    The  proof  offered  was  relevant  to  the  latter  point»    The  obgeo^ 
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tioD  that  it  may  mislead  the  mind  of  the  jury,  is  apptieable  to  all  evidenee  submitted  to 
them,  especially  if  it  be  competent  for  one  purpose  and  not  for  another.  There  is  no 
instance  in  which  the  legitimate  and  illegitimate  purposes  of  introducing  evidence  are 
more  distinct  or  more  obvious  to  a  common  understanding,  than  the  one  before  us. 
The  one  is  to  determine  whether  a  will  was  made,  and  fairly  made :  the  other,  wheth* 
er  the  operation  of  such  an  instrument,  not  destroyed,  has  been  recalled.  The  court 
inquire  as  to  the  aplication  and  force  of  Pro  vis  v.  Reed,  and  insist  that  the  statute,  in 
leaving  great  latitude  of  evidence  upon  the  point  of  original  testamentary  capacity, 
adopts  the  only  practicable  legislation  which  the  nature  of  the  subject  admits ;  and 
they  demonstrate  the  general  safety  there  is  in  receiving  such  evidence,  by  presenting 
the  ordinary  tests  of  its  strengtli  or  fallacy.  We  refer  particularly  to  the  perspicuous 
and  masterly  opinion  of  Ruffin,  J.  with  whom  Henderson,  C.  J.  concurred  in  more 
general  terms.  Both  adiicred  to  the  opinion  in  Reel  v.  Reef.  Daniel,  J.  dissented, 
mainly  on  the  three  authorities  of  Jackson  v.  KnifTen,  Smith  v.  Fenner,  and  Provis  ▼. 
Reed.  (Howell  v.  Barden,  3  Dev.  442,  444  to  451.)  A  direct  act  of  revocation,  and 
avowedly  such,  of  course  cannot  be  by  parol.    (Allen  v.  Huff,  1  Yerg.  404.) 

3.  The  declarations  of  the  grantor,  bargainor,  vendor,  &c.  of  real  estate,  such  declara- 
tions being  made  at  any  time  before  the  act  of  granting,  bargaining,  vending,  &c  are 
admissible  against  the  immediate  grantee,  bargainee,  vendue,  &c.  and  all  who  claim 
more  remotely  under  the  same  title.  This  has  been  holden  of  the  grantor's  declara- 
tions tending  to  show  that  the  deed  was  a  fraud  upon  creditors ;  (Bridge  v.  E^leston, 
14  Mass.  Rep.  345 ;)  such  as  that  he  expected  to  be  ruined,  thought  it  best  to  pay  as 
few  of  his  debts  as  possible,  and  intimating  an  intention  to  submit  to  imprisonment, 
(p.  246,  349.)  So  the  admission  of  the  debtor's  grantee  in  possession,  that  he  himself 
purchased  with  a  view  to  defraud  creditors,  was  received  against  his  grantee,  the  ad- 
missions being  made  before  the  dale  of  the  last  deed.  (Norton  v.  Pettibone,  7  Conn. 
Rep.  819.)  And  per  Daggett,  J. :  "  That  such  declarations  so  made,  are  admissible, 
I  had  supposed  to  have  been  too  long  and  too  well  settled  to  be  doubted.  It  has  been 
BO  ruled  more  than  twenty  times  within  the  last  forty  years.  Declarations  of  a  person 
while  in  possession  of  the  premises,  against  his  title,  are  always  admissible,  not  only 
against  hira,  but  against  those  who  claim  under  him."  (p.  323.)  And  see  per  Gould, 
J.,  2  Conn.  Rep.  472,  3 ;  per  Buller,  J.  in  Davis  v.  Pierce,  2  T.  R.  55 ;  per  Richard- 
son, C.  J.  in  Downs  v.  Lynuin,  3  N.  H.  Rep.  487 ;  per  Rogers,  J.  in  Reed  v.  Dickey,  1 
Watts'  Rep.  154 ;  and  per  Savage,  C.  J.  in  Jackson,  ex  dera.  Titus,  v.  Myers,  I] 
Wend.  536.  In  ejectment,  the  defendant  claimed  the  locus  in  quo  under  S.,  who 
claimed  under  a  deed  of  the  same  premises  from  D.,  which  the  lessor  of  the  plaintiff 
insisted  was  antedated^ in  order  to  overreach  his  mortgage  of  the  same  premises  against 
D.  On  the  trial,  the  plaintiff  was  allowed  to  prove  S.'s  admissions  made  before  be 
Bold,  and  while  he  was  in  possession,  that  his  deed  had  been  antedated ;  and  other  ex- 
pressions tending  to  show  that.  This  was  allowed,  though  it  was  objected  that  they 
were  the  unsworn  declarations  of  a  third  person.  The  court  said,  on  motk>n  for  a  new 
trial :  ^  These  declarations  would  have  been  good  against  S.,  and  are  also  competent 
evidence  against  all  who  claim  under  him.  This  principle  has  been  repeatedly  recog> 
sized  both  in  our  own  and  the  English  courts."  (Jackson,  ex  dem.  Griswold,  v.  Bard, 
4  John.  Rep.  S30.)  So  a  confession  by  the  grantor  that  his  warrant  and  survey  did 
not  cover  the  land  in  question,  made  before  ho  conveyed,  was  received  againet  the 
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gnntee.     (Weidman  v.  Kobr,  4  Serg.  &  Rawle,  174.)     So,  where  in  an  action  for 
obstructing  water  by  a  dam,  the  defendant,  who  obtained  bis  title  from  CarVi  who  built 
the  dam,  set  up  an  adverse  possession  for  15  years,  (the  Conn.  St.  of  limitation,)  as  his 
defence,  ilie  plaintiff  was  allowed  to  show  the  declaration  of  Carr,  before  he  conveyed, 
that  his  holding  was  not  adverse.  (Betts  v.  Davenport,  8  Conn.  Rep.  286.)  So  tlie  plain- 
tiffin  ejectment  was  allowed  to  prove  that  tlie  defendant's  grantor,  before  he  conveyed, 
shewed  a  certain  maple  tree  as  his  place  of  beginning.    (Townsend  v.  Johnson,  3 
Penningt  Rep.  706.)   At  nisi  prius,  in  ejectment,  the  defendant  claimed  by  a  deed  from 
Hughey.  A  serious  question  was  made  upon  the  evidence,  whether  this  deed  had  ever 
been  delivered  to  the  defendant ;  and,  among  other  evidence,  the  plaintiff  offered  to  prove 
that  Hughey  acknowledged,  before  he  conveyed  to  the  defendant,  that  he  had  not  paid 
the  purchase  money ;  and  had  no  title.    Judge  Hall  rejected  the  evidence,  because  it 
would  affect  a  third  person.    But  the  reporter  thought  this  a  hasty  decision.    He  says, 
**  An  admission  made  relative  to  the  land  in  question,  by  one  who  afterwards  sells  to  an- 
other,  is  certainly  as  much  evidence  against  the  purchaser  as  it  was  against  the  vendor 
before  the  eale.    Otherwise  the  person  who  was  entitled  to  the  evidence  (which  mi^t 
be  decisive  evidence  too)  might  be  wholly  deprived  of  it  by  the  alienation  of  the  owner.'' 
He  puts  several  instances  by  way  of  illustration.    He  says,  "  Nothing  is  more  com- 
mon in  our  practice,  than  to  give  evidence  (with  respect  to  the  extent  of  boundaries) 
of  what  the  former  owner  said,  if  it  operates  against  him."    (Clark  v.  Arnold,  3  Hayw. 
987,  8.)    Accordingly,  where,  in  ejectment,  the  lessors  of  tlie  plaintiff  claimed  under 
Van  Schaick,  and  a  person  under  whom  the  defendant  claimed,  through  a  number  of 
Buccessive  purchasers  by  deed  in  fee,  had  acknowledged,  while  in  possession,  and  be- 
fore he  had  conveyed,  that  he  held  by  lease  from  Van  Schaick,  the  court  said  that  the 
defendant  was  as  much  affected  by  the  acts  and  acknowledgments  of  his  predecessors, 
as  if  they  were  his  own ;  and  the  acknowledgment  was  received  as  available  against 
him  in  tliat  view.    (Jackson,  ex  dem.  Van  Schaick,  v.  Davis,  5  Cowen's  Rep.  135, 
129.    And  see  Simmons  v.  Parsons,  1  Bail.  Rep.  62.)    So  where  the  person  under 
whom  the  defendant  claimed  had  acknowledged  that  he  went  into  possession  under  the 
lessors  of  the  plaintiff;  (Jackson,  ex  dem.  Van  Duzen,  v.  Scissam,  3  John.  Rep.  499 ;) 
or  admitted  the  plaintiff's  title ;  and  requested  leave  to  remain.    (Andrews'  lessee  v. 
Fleming,  2  Dall.  93.)    In  chancery  a  bill  was  filed  by  a  cestui  que  tnist  to  set  aside  a 
sale  of  his  lands  by  his  trustee  to  one  Godman,  who  took  a  deed,  as  was  alleged,  for 
bis,  the  trustee's  benefit.    He  afterwards  conveyed  to  the  trustee.    Held  that  God- 
man's  declarations  that  he  purchased  for  the  trustee's  benefit,  made  before  the  deed 
was  executed  from  Godman  to  ^e  trustee,  were  admissible  against  the  latter.    The 
court  say,  by  Buchanan,  J.  the  declarations  would  have  been  good  against  him  (God- 
man) "  as  admissions  respecting  his  title,  and  are  competent  evidence  against  those 
claiming  under  him,  who  stand  in  his  place,  and  hold  the  land  subject  to  any  imperfec- 
tion of  title  which  attended  it  in  his  hands."    (Dorsey  v.  Dorsey,  3  Har.  &  John. 
Rep.  410,  426.)    In  a  late  case,  the  declaration  of  one  holding  the  legal  estate  by  a 
deed  in  fee,  that  he  was  in  truth  a  mere  trustee  for  another,  who  had  paid  the  pur- 
chase money,  the  declaration  being  made  before  such  holder  of  tlie  legal  estate  had 
conveyed  to  a  third,  was  offered  in  evidence  against  his  grantee,  the  legal  owner 
being  in  full  life  and  capable  of  being  examined  as  a  witness,  and  within  the 
reach  of  process^     The  question  was  very  fully  discussed  whether  he  muft  not 
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be  prodaeed^aDd  sworn ;  but  held  not ;  that  his  decIaratioDS  were  admisBibie,  od 
the  general  principle  that  the  admissions  of  the  grantor  are  equally  adnussible 
against  the  grantee  as  they  would  be  against  himself.  (Gibblehouse  v.  Stong, 
S  Rawle,  437.  And  see  M'Peake  v.  Hutchinson,  5  Serg.  &  Rawle,  395.)  See 
also  Sims  v.  Meachum,  1  Bail.  Rep.  101,  and  Patton  t.  Goldsborougb,  9  Ser^.  & 
Rawle,  47,  59,  4,  5.  So  recitals  in  a  deed  to  A.,  are  evidence  against  a  subse- 
quent purchaser  from  A.'s  grantor.  (Carver  v.  Jackson,  ex  dem.  Astor,  4  PeU  1, 
Crane  v.  Morris'  lessee,  6  id.  598.)  The  declarations  of  a  landlord,  while  in  poesea- 
sion,  are  evidence  against  his  tenant  who  comes  in  after  the  declarations  made.  (Jack- 
son, ex  dem.  Titus,  v.  Myers,  11  Wend.  533,  536.)  And  so  if  before,  it  appearing 
that  the  landlord  had  placed  him  there  under  a  bond  of  indemnity  against  the  claim  of 
a  third  person.    (Marley  v.  Rogers,  5  Yerg.  217,  330.) 

It  is  sometimes  a  matter  of  nicety  to  determine  whether  the  declarant  and  the  party 
sbaU  bci  said  to  hold  the  relation  of  predecessor  and  successor,  so  as  to  make  the  ad- 
missions of  the  former  evidence  against  the  latter.  This  difficulty  has  arisen  mainly 
under  the  registry  acts.  In  a  writ  of  entry  for  White  farm,  both  parties  claimed  un- 
der a  deed  from  S.,  the  deed  by  which  the  demandant  claimed  Iseing^  the  oldest,  but 
not  recorded.  The  tenant,  (defendant,)  however,  purchased  with  actual  notice  of  the 
first  deed.  This  being  shown,  and  that  the  grantor  had  fraudulently  obtained  and 
suppressed  the  first  deed,  held  that  his  declarations  were  admissible  to  prove  its  ex- 
istence and  contents,  as  coming  from  one  under  whom  the  tenant  claimed.  (Davis  ▼. 
Spooner,  3  Pick.  284.)  In  ejectment,  the  plaintiff  claimed  the  k)cus  in  quo  under  6., 
by  deed,  in  which  G.  acknowledged  payment  of  the  consideration  in  the  usual  form. 
Before  this,  G.  had  given  V.  a  mortgage  of  the  same  premises ;  but  it  was  not  regis- 
tered when  G.  conveyed,  nor  had  his  grantee  any  notice.  It  being  material  to  show 
that  G.'s  grantee  paid  the  full  consideration,  held  that  the  acknowledgment  in  the  deed 
was  evidence  of  this  in  favor  of  G.'s  grantee,  and  all  clainnng  imder  him,  and  that  too^ 
as  against  Y.,  the  holder  of  the  unregistered  mortgage.  (Jackson,  ex  dem.  Rounds, 
V.  M'Chestney,  7  Cowen's  Rep.  360.)  Minor  and  Wright  each  had  a  separate  mort- 
gage from  the  same  mortgagor  on  the  same  premises,  Minor's  being  recorded  a  few  min- 
utes before  Wright's.  Minor  then  admitted  in  writing  that  this  was  a  mistake,  and  that 
neither  mortgage  had  preference.  Then  the  plaintiff  acquired  Minor's  interest  Held  that 
Minor's  admission  was  evidence  against  the  plaintifil  (Beers  v.  Hawley,  3  Conn.  R.  467.) 

To  warrant  an  exclusion  of  these  declarations  as  evidence  against  the  successor,  the 
transfer  must  appear  to  have  been  complete  before  they  were  made ;  and  accordingly, 
though  the  declarations  were  made  af\er  the  date  and  signing  of  the  deed,  yet,  being 
before  the  grantee's  acceptance  of  it,  they  were  received  to  affect  him  with  fraud 
against  creditors.    (Denton  v.  Perry,  5  Yerm.  Rep.  383.) 

In  Louisiana  the  vendor's  admissions  are  received,  even  after  the  sale  Is  fully  con- 
summated, to  affect  him  with  the  fraud,  though  it  is  held  they  shall  not  be  extended  to 
show  fraud  in  the  vendee.  The  courts  proceed  on  the  ground  that  an  intention  to  de- 
fraud must  be  fixed  on  both,  in  order  to  make  out  such  a  case  as  shall  nulHfy  the  trans- 
fer, and  that  the  vendor's  declarations  are  pertinent  to  the  scienter  or  intention  in  him- 
self, ihough  not  in  tlic  purchaser ;  or,  as  Porter,  J.  expresses  it,  "  the  acts  and  declar- 
ations of  the  first  are  surely  as  good  and  as  liigh  evidence  as  any  other  that  can  be 
given,  to  prove  fraud  in  him.    They  are  of  course  not  sufficient  to  show  that  the  ven- 
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dee  acted  from  the  same  motive*  (Guidiy  v.  Grivot,  3  Mart.  Lou.  Rep.  N.  S.  18, 15, 
A.  D.  1833.)  The  same  learned  court  which  made  this  decision  had^  several  years 
before,  rejected  an  offer  to  prove  such  declarations  of  the  debtor,  even  to  show  that 
he  was  in  debt  and  insolvent  And  they  would  not  allow  this,  though  the  vendor  had 
remained  in  possession  of  the  property,  up  to  the  time  of  the  declarations ;  thus  being 
more  strict,  as  we  shall  see  by  Willies  v.  Farley,  and  other  cases  cited  infra,  than  even 
the  English  or  other  American  courts.  (Highlander  v.  Fluke,  5  Mart.  Lou.  R.  1st  series, 
443,  449,  A.  D.  1813.)  The  court  thus  apparently  standing  in  conflict  with  itself,  on 
a  similar  question  afterwards  coming  before  them,  in  1834,  the  year  afler  the  decision 
in  Guidry  v.  Grivot,  and  the  case  of  Highlander  v.  Fluke  being  cited,  Martin,  J.  de- 
livering the  opinion  of  the  court,  remarked,  that  what  was  said  in  the  latter  case  must 
be  taken  with  the  qualification  that  the  debtor's  admissions  of  insolvency  were  not  to 
be  taken  as  showing  fraud  in  his  vendee ;  not  as  denying  that  they  were  receivable  to 
prove  fraud  in  the  vendor  who  made  them.  The  case  of  1834  was  a  suit  by  the  ven- 
dee of  land,  against  a  purchaser  under  a  sheriff's  sale,  upon  a  ^,  fa.  against  the  vendor. 
The  defendant  set  up  the  common  defence  of  fraud  against  creditors,  in  the  first  sale ; 
and  the  acts  and  declarations  of  the  vendors,  afler  sale,  were  received  against  the 
plaintiff.  The  court  said,  *'  There  cannot  be  fraud  in  the  vendee,  unless  there  be 
fraud  in  the  vendor.  The  defendants  have,  therefore,  to  establish  the  fraud  of  the  lat- 
ter. For  this  purpose  they  gave  evidence  of  the  vendor's  continued  possession  and 
contract  of  the.  premises,  his  hiring  and  selling  part  of  the  property  conveyed ;  his  act- 
ing and  holding  himself  out  as  the  real  owner  of  the  premises.  Fraud  is  seldom  es- 
tablished by  direct  evidence.  The  proof  of  it,  in  most  cases,  results  from  numerous 
grave  and  concordant  presumptions.  For  this  purpose,  the  conduct  of  one  of  tlie  par- 
ties and  his  declarations  are  part  rerum  gestarum ;  all  proper  evidence  to  establish 
fraud  in  him.  They  are  not,  however,  evidence  of  fraud  in  the  vendee.  The  exis- 
tence of  creditors  to  be  defrauded  may,  and  in  many  cases  must  be  established  by  the 
admission  of  the  vendor,  or  by  judgments  obtained  against  him,  which  are  prima  fa- 
cie, though  not  conclusive  evidence  against  the  vendee."  (Martin  v.  Reeves,  3  Mart. 
Lou.  Rep.  N.  S.  33.)  These  cases  in  Louisiana  should  be  considered  in  connection 
with  Willies  v.  Farley  and  others,  cited  infra.  The  Louisiana  cases  are  given  here, 
because  they  mainly  relate  to  fraudulent  sales  of  real  estate.  But  two  of  them  (High- 
lander V.  Fluke  and  Martin  v.  Reeves)  present  the  very  case  in  which  such  declara- 
tions are  receivable  by  the  other  courts  as  evidence  directly  against  both  vendor  and 
vendee.  That  is  to  say,  they  are  plain  cases  of  possession  by  the  vendor  aAer  sale,  and 
up  to  the  time  when  his  declarations  were  made.  These  declarations  are  thus  adduci- 
ble  as  a  part  of  the  res  gestae,  as  Martin,  J.  himself  remarks  in  the  decision  of  1834. 
How  it  may  liave  been  with  Guidry  v.  Grivot,  in  respect  to  the  vendor's  possession, 
the  case  does  not  state.  If  there  was  none,  it  certainly  goes  farther  against  tlie  ven- 
dee than  any  other  adjudication.  If  fraud  in  the  vendor  were  essential,  as  Porter,  J. 
observes,  to  avoid  the  conveyance,  the  vendee  stands  protected  until  that  fact  is  prov- 
ed ;  as  completely  so  as  if  nothing  were  made  out  He  cannot  be  touched,  except  by 
the  declarations  of  a  third  person,  who  cares  nothing  for  his  rights.  That  person  may 
come  into  court,  and,  without  oath,  admit  a  fact  which  takes  away  the  vendee's  farm. 
But,  with  deference,  is  it  not  a  confounding  of  distinctions,  to  call  such  a  declaration 
proof  even  of  intention  in  the  vendor  ?   A  concurrence  of  intentign  on  his  part  would 


\ 


€54  Hearsay  not  Emdenee.  [Ch.  7. 

be  equally  neeeasary  to  make  out  the  aale.  Would  it  therefore  be  competent  for  hiin 
to  declare  that  he  had  sold  ?  If  such  ex  post  facto  declarations  be  admissible,  two  con- 
curring admissions  of  vendor  and  vendee  would  be  sufGcient  to  overreach  the  rights  of 
creditors  or  any  third  persons.  In  Watson  v.  Williams,  (1  Harp.  Rep.  447,)  the  de- 
fendant offered  a  letter  from  one  Smith,  admitting  a  sale ;  but  the  judge  said  Smith 
might  as  well  have  been  brought  into  open  court,  to  sign  certificates,  as  the  exigences 
of  the  defence  might  require.  (1  Harp.  450 ;  and  see  Robertson  v.  Crocket,  1  Yerg; 
903.)  To  hold  the  contrary  would  seem  to  be  the  substituting  a  naked  declaration  for 
the  fact  which  it  declares  to  have  existed.  It  may  as  well  be  false  in  stating  a  previous 
intention,  as  in  stating  any  other  particular  fact.  It  is  not  made  before  the  sale,  so  as 
to  affect  the  vendee  linder  the  notion  of  privity ;  nor  at  the  sale,  nor  during  posses- 
ion, so  as  to  make  a  part  of  the  res  gestce ;  nor  do  we  perceive  how  it  can  be  taken 
from  the  category  of  mere  naked  hearsay. 

Another  distinction  has  recently  been  held  in  favor  of  creditors;  that  the  recital  in  a 
post-nuptial  settlement,  setting  forth  the  consideration  of  the  deed,  though  evidence 
against  others  claiming  under  the  settler,  is  not  so  against  a  creditor  of  the  settler  con- 
testing the  fairness  and  validity  of  the  deed.  (Blow  v.  Maynard,  3  Leigh,  39.)  See 
also  D wight  v.  Brown,  9  Conn.  Rep.  83. 

That  the  declarations  of  the  grantor  remaining  in  possession  at  the  time,  even 
though  af\er  sale,  are  evidence  against  his  vendee,  especially  to  establish  fraud  in  fa- 
vor of  creditors,  we  shall  see  infra,  in  connection  with  the  same  rule  as  applied  to  per- 
sonal property.  Before  such  deckirations  can  be  received,  however,  it  must  appear 
distinctly  that  the  declarant  is  an  occupier  at  the  time.  (Den,exdem.  Pickett,  v.  Pick- 
ett, 3  Dev.  6.) 

Very  few  cases  conflict  with  the  general  doctrine  which  we  have  been  considering. 
In  one  it  was  held  that  the  admission  of  usury  by  a  mortgagee,  though  made  belc^re 
assignment,  should  not  affect  the  assignee ;  but  the  point  passed  very  hastily,  and  has 
evidently  been  since  given  up  by  the  court  who  decided  it,  as  will  be  seen  by  several 
decisions  supra.  (Appleton  v.  Boyd,  7  Mass.  Rep.  131.)  And  see  Brindle  v.  M'll- 
vane,  10  Serg.  &  Rawle,  383,  384,  and  Scott  v.  Coleman,  5  Litt  Rep.  349,  that  the 
admissions  of  the  assignor  before  assignment  sliall  bind  the  assignee ;  and  ante,  note 
173,  p.  163,  that  an  admission,  even  afler  assignment,  will  affect  the  assignee,  if  made 
before  notice  to  the  debtor,  and,  by  some  strong  authorities,  even  af^er  notice.  Clarke 
T.  Waite,  (13  Mass.  Rep.  489,)  which  semb.  denies  admissions  even  before  the  deed, 
to  affect  the  grantee,  was  reconsidered  and  qualified  in  14  Mass.  Rep.  351.  In  eject- 
ment, the  plaintiff  claimed  that  a  mortgage  given  to  the  defendant  by  his  father  was  a 
fraud  on  creditors,  because  the  father  was  not  indebted  to  his  son.  Held  that  the  dec- 
larations of  the  father,  though  before  the  mortgage  given,  that  he  was  a  debtor,  were 
inadmissible  evidence  for  the  mortgagee,  tliough  such  declarations,  at  the  time  of  a 
settlement  and  striking  a  balance  between  them,  would  be  admissible  as  a  part  of  the 
res  gests.  The  plaintiff  claimed  by  an  attachment  against  the  father  and  a  sale  of  the 
premises  in  question,  both  being  subsequent  to  the  mortgage.  (Cook  v.  Swan,  5  Conn. 
Rep.  140.)  Here,  both  claiming  under  the  father  and  the  plaintiff  by  a  junior  title,  the 
case,  in  order  to  be  consistent  with  other  authorities,  should  have  received  any  of  the 
father's  declarations  made  before  the  attachment  levied.  In  another  case,  the  credi- 
tors of  an  insolvent  offered  to  impeach  his  deed  to  the  defendant,  on  the  ground  that 
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just  before  the  execution  of  the  deed,  the  insolrent  had  proposed  to  another  to  make  a 
fraudulent  conveyance  of  the  same  premises  to  him,  who  directed  the  insolvent  to  ap- 
ply to  the  defendant.  This  was  rejected  as  being  res  inter  alios  acta,  (Beach  v.  Cat- 
lin,  4  Day,  284.)  The  learned  reader  will  perceive  that,  according  to  acknowledged 
authority,  even  in  the  courts  of  the  same  state  where  tliis  case  was  decided,  the  decla- 
ration was  res  inter  eosdem  acta.  In  ejectment,  the  plaintiffs  and  defendants  both 
claimed junder  Anna  French,  a  feme  covert ;  the  former  as  heirs,  the  latter  under  a  deed 
executed  by  her  and  her  husband.  The  plaintiffs  offered  to  prove,  by  repeated  dec- 
larations of  hers,  both  before  and  af\er  the  execution  of  the  deed,  but  which  were  made 
in  the  absence  of  her  husband,  that  she  was  coerced  to  execute  by  the  threats  and 
mal-treatroent  of  her  husband.  The  court  say,  "  it  has  uniformly  been  decided  that 
the  declarations  of  the  grantor,  made  when  the  grantee  is  not  present,  prior  or  subse- 
quent to  the  execution  of  the  deed,  cannot  be  admitted  in  evidence  to  invalidate  the 
deed."  (Barrett  v.  French,  1  Conn.  Rep.  354,  365.)  This  was  in  1815.  A  judge 
of  the  same  court,  fourteen  years  afler,  we  have  seen  supra,  in  Norton  v.  Pettibone,  on 
Barret  v.  French  and  some  other  of  the  above  cases  being  cited  to  him,  spoke  of  the 
opposite  rule  as  too  well  settled  to  admit  of  question.  It  will  be  seen,  before  we  get 
tlirough  witi)  real  and  personal  property,  that  he  was  more  than  borne  out  in  saying 
the  contrary  had  been  ruled  20  times  within  the  last  40  years. 

The  following  case  is  treated  as  an  exception  to  the  rule.  In  an  action  of  debt,  to  re- 
cover the  statute  penalty  for  maintenance  in  buying  land  of  D.  and  his  wife,  while  they 
were  out  of  possession,  it  was  held  that  their  admissions,  that  they  were  so  out  of  pos- 
session, though  made  before  sale  to  the  defendant,  they  being  alive  and  capable  of  being 
produced,  were  inadmisssible.  The  court  admitted  the  rule,  that  the  confessions  of  a 
man  are  evidence  in  many  cases  against  those  \vho  claim  under  him,  but  thought  this 
case  did  not  come  within  the  rule.  (Nichols  v.  Hotchkiss,  3  Day,  121.)  But  quere. 
For  their  admission  of  claimer  or  disclaimer  before  tlie  sale,  might  form  a  material  in- 
gredient in  the  question  of  possession.  The  admission  seems,  therefore,  to  have  been 
a  part  of  the  res  gestse. 

All  the  cases  agree  that  declarations,  made  by  the  person  under  whom  the  party 
claims,  afler  the  declarant  has  departed  with  his  right,  are  utterly  inadmissible  to  af^ 
feet  any  one  claiming  under  him.  (Gray  v.  Harrison,  2  Hayw.  292.  Weidman  ▼• 
Kohr,  4  Serg.  Sl  Rawle,  174.  Fatten  v.  Goldsborough,  9  Serg.  Sl  Rawle,  47, 53, 4, 5. 
Jackson,  ex  dem.  Watson,  v.  Cris,  II  John.  Rep.  437.  Chess  v.  Chess,  1  Pennsylv. 
Rep.  32.)  Thus  declarations  by  the  grantor,  that  he  had  not  made  the  deed,  were  re- 
jected. (Bartlett  v.  Delprat,  4  Mass.  Rep.  702.  So  the  admission  of  a  mortgagor 
that  the  money  is  unpaid,  made  afler  he  has  assigned  the  equity  of  redemption,  can- 
not be  received  against  the  assignee ;  (Copp  v.  Upham,  3  N.  H.  Rep*  159 ;)  nor  the 
admissions  of  the  grantor  that  he  had  not  taken  the  incipient  steps  necessary  to 
his  title,  the  admissions  being  after  he  had  conveyed  to  the  grantee ;  (Packer's  lessee 
V.  Gonsalus,  I  Serg.  &  Rawle,  526,  536,  539 ;)  nor  to  show  in  what  character  the 
grantor  held  the  land;  (Brindie  v.  M'Uvaine,  9  Serg.  U  Rawle,  74,  77;)  nor  to  show 
fVaud  in  the  deed  as  to  creditors ;  (Alexander  v.  tiould,  1  Mass.  Rep.  165 ;  Clarke  y. 
Waite,  12  id.  439 ;  Phoenix  v.  Ingraham's  assignees,  5  John.  Rep.  412, 41 5, 426 ;)  even 
though  they  be  sworn  admissidns  in  answer  to  a  bill  in  chancery ;  (Doyle  y.  Skeper, 
1  Dana's  Rep.  531.)    The  propriety  of  the  testimony  depends  upon  two  matters: 
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first,  that  the  declarations  were  made  while  the  declarant  has  an  interest ;  and  se^ 
condly,  that  the  party  to  be  affected  claims  under  him.  (Per  Rogers,  J.  in  Reed 
V.  Dickey,  1  Watts'  Rep.  162, 154.)  Even  if  it  be  doubtful  whether  the  declaration 
was  before  or  a(\er  the  deed,  they  cannot  be  received.  (Stockett  v.  Watkins'  adm'rs, 
3  Gill  &  John.  326,  343, 4.)  An  exception  is,  aa  in  case  of  a  will  supra,  where  the 
subsequent  declarations  are  resorted  to  purely  as  indicative  of  the  sanity  or  insanity 
of  the  grantor,  the  grant  being  impeached  on  the  ground  of  insanity.  Here,  the  dec- 
larations being  relevant,  though  after  the  deed,  may  be  received.  (Chess  v.  Chess,  1 
Pennsylv.  Rep.  S2.) 

Secondly,  The  same  rule  which  we  have  considered  in  its  application  to  real  estate 
extends  to  personal  property,  whether  in  possession  or  in  action.  The  admissioDS  or 
decorations  of  the  assignor,  vendor  or  holder  of  personal  property,  made  before  the 
sale,  assignment  or  otlier  departure  with  his  interest,  are  evidence  against  his  vendee, 
assignee,  or  other  persons  claiming  under  him,  immediately  or  remotely,  either  by  act 
and  operation  of  law,  or  by  the  acts  of  the  parties.  And  his  declarations,  with  regard 
to  his  rights  and  liabilities,  are,  in  like  manner,  evidence  against  any  one  coming,  after 
such  declarations  made,  into  his  place,  or  representing  him  in  respect  to  such  rights 
and  liabilities. 

1.  By  act  and  operation  of  law.  The  defendant  claimed  the  goods  by  his  marriage 
with  N.  In  trover  for  goods,  the  plaintiff  was  alk>wed  to  prove  that,  befi)re  the  marriage, 
N.  admitted  the  goods  belonged  to  him,  the  plaintiff  This  was  received  against  the  de^ 
fendant,  on  the  express  ground  that  he  claimed  the  goods  under  N.  (Waring  v.  War^ 
ren,  1  John.  Rep.  340.)  The  admission  was  assimilated  by  Spencer,  J.  to  one  made 
by  the  vendor  of  real  estate,  which  might  be  used  against  the  vendee  in  ejectment 
So  where  the  defendant  attached  goods,  which  had  before  been  attached  by  the  plain- 
tiff to  satisfy  a  note  given  him  by  the  debtor,  the  defendant  insisted  that  the  note  was 
given  to  defraud  him  and  other  creditors.  Held,  that  the  debtor's  admissions  that  the 
note  was  on  a  fair  consideration,  should  be  received  against  the  defendant  And  in 
this  case,  on  the  construction  of  the  statute  which  allowed  the  defence,  such  admis- 
sions were  received,  though  made  afler  the  defendant  had  commenced  his  suit  by  a 
levy.  (Strong  v.  Wheeler,  5  Pick.  410.)  So  the  acknowledgments  of  a  bankrupt, 
made  before  he  becomes  such,  are  evidence  against  his  assignees.  (Marks  v.  Barker, 
1  Wash.  C.  C.  Rep.  185,  note  (a).)  But  in  trover,  by  the  sheriff,  for  goods  of  Churchil, 
against  the  defendant  who  had  distrained  the  same  goods,  the  latter  offering  Churchill's 
admissions  to  prove  the  demise  upon  which  the  defendant  distrained,  the  sheriff  ob- 
jected ;  and  the  court  allowed  the  objection,  because  Churchill  was  a  comptent  wit- 
ness. (Alexander  v.  Mahon,  11  John.  Rep.  185.)  The  case  is  defective^  in  not  stat-^ 
ing  whether  the  admission  was  made  before  or  afler  the  levy,  though  the  reasoning  of 
the  court  certainly  leaves  it  to  be  implied,  that  whether  prior  or  subsequent  would 
make  no  difference.  Kennedy,  J.,  in  speaking  of  this  case,  (Gibblehouse  v.  Stong,  S 
Rawle,  451,)  thinks  the  admission  must  have  been  made  after  the  levy  by  which  the 
sheriff's  rights  attached ;  and  a  majority  of  the  CQprt  agree  in  repudiating  the  compe- 
tency of  Churchill  as  any  objectk>n  to  the  testimony,  (id.  438,  451.)  According  to 
this  last  view  of  the  case,  in  trover  for  goods,  founded  on  an  assignment  of  them  to 
the  plaintifis  by  one  Judson  in  trust  to  pay  the  plaintiff's  debt  and  others,  the  defend- 
ant having  attached  them  on  the  ground  that  Judson  did  not  owe  the  plaintiff  as  be 
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pretended,  and  that  the  aasignment  was  therefore  fraudulent,  to  prove  the  debt  entries 
in  Judson's  shop  book,  made  before  the  assignment,  were  i^ceived  against  the  defend* 
ant,  he  claiming  under  Judson  by  his  attachment.   And  per  Swif\,  Ch.  J.,  (with  whom 
the  other  judges  concurred,)  "  The  shop  book  of  Judson  would  have  been  proper  ev- 
idence bctween-the  plaintiff  and  Judson  to  prove  the  state  of  their  accounts ;  and,  of 
course,  was  proper  evidence  in  this  action  to  shew  the  indebtedness  of  Judson  to  the 
pbintifil"    (De  Forest  V.  Bacon,  2  Conn.  Rep.  6S5,  698.)    It  is  observable  that  this 
case  of  personal  property  is  put  on  the  same  ground  as  Lady  Dartmouth  v.  Roberts, 
the  case  of  vendor  and  vendee  of  real  estate,  mentioned  at  the  beginning  of  this  note. 
Both  assume  as  the  premises,  that  the  declaration  would  be  evidence  against  tlie 
declarant  himselfl    It  is  then  made  to  follow,  that  it  is  therrfore  so  against  the  par- 
ty claiming  in  his  right.    In  Lord  Ellenborough's  phrase,  the  admission  is  res  inter 
eosdem  acta*    In  neither  case  is  it  put  on  the  ground  that  the  declarant  is  dead  or  an 
incompetent  witness.    The  rights  and  liabilities  of  an  executor  are  subject  to  be  aA 
lected  by  the  declarations  of  his  testators.    (Cox  v.  Baird,  5  Greenl.  105.)    And  so  are 
those  of  the  executor  of  an  executor,  by  the  declarations  (e.  g.  the  inventory)  of  the 
first  executor  as  to  goods  which  he  held,  both  as  executor  and  guardian.    (Green  v, 
Johnson,  S  Gill  &  John.  389.)    Otherwise  as  to  assets  which  he  held  as  executor 
merely;  for  the  last  executor  is  in  law  the  immediate  representative  of  the  first  testa- 
tor, and  so  cannot  be  said  to  claim  under,  or  represent  the  second,  in  respect  to  the 
rights  or  obligations  of  the  first.    (Knapp  v.  Hanford,  6  Conn.  Rep.  170,  174,  5.) 
And  note.    The  law  that  the  executor  of  an  executor  shall  administer  on  tiie  estate 
of  the  first  testator  is  now  abolished  in  New- York ;  and  letters  of  administration,  cum 
Ustamento  cmnexo,  are  substituted.    (2  R.  S.  71,  73,  §  17.)   In  assumpsit,  for  use  and 
occupation  by  an  executor,  his  testator's  admission  that  the  defendant  was  to  pay  no 
rent,  and  the  reason,  were  received  against  the  executor.    (Cox  v.  Baird,  5  Greenl. 
105.)    And  the  acknowledgment  of  a  debt,  made  by  the  debtor  even  aAer  his  arrest, 
if  before  his  escape,  is  evidence  against  the  marshal!  in  an  action  for  the  escape.    (Per 
Bailey,  J.  in  Rogers  v.  Jones,  7  Barn.  &  Cress.  86.)  So  the  admissions  of  an  absconding 
debtor,  made  before  suit  brought,  are  evidence  in  favor  of  the  garnishee,  and  against  the 
plaintiff,  in  a  proceeding  by  foreign  attachment.    This  is  on  the  ground  ttiat  the  plaio- 
tifT  stands  in  the  absconding  debtor's  right.  (De  Witt  v.  Baldwin,  1  Root,  138;)  and, 
X)er  Hosmer,  Cb.  J.  in  Enos  v.  TutUe,  3  Conn.  Rep,  350,  the  plaintiff,  "  to  use  an  ex- 
pressive phrase,  stands  in  his  shoes.^*    But  the  reverse  of  this  is  not  true.    The  dec- 
larations of  the  absconding  debtor  are  not  evidence  for  the  plaintiff,  for  the  very  rea- 
son that  they  are  evidence  against  him.    (Enos  v.  Tuttle,  3  Conn.  Rep.  347,  350.) 
By  the  civil  law,  in  case  of  an  insolvent,  neither  his  acts,  writings,  books  nor  declara- 
tions, whether  before  or  after  his  assignment,  are  evidence  to  prove  a  debt  due  fVom 
him,  either  in  a  litigation  between  creditors,  or  between  them  and  the  assignees.    The 
reason  is,  because  the  law  presumes  fraud  in  every  bankrupt,  and  that  his  acts,  wri- 
tings, entries  or  declarations  going  to  prove  a  debt,  are  done  or  made  with  intention  to 
give  a  fraudulent  preference.    (M enendez  v.  Larionda's  Syndics,  3  Lou.  Rep.  707. 
The  Planter's  Bank  v.  Lanusse,  13  Mart  Lou.  Rep.  157.  Canfiekl  v.  Maher,  4  Mart. 
Lou.  Rep.  N.  S.  174.) 

3.  The  same  rule  holds  where  the  transfer  is  1^  the  act  of  the  parties.    The  more 
usual  and  fiuniliar  instance  is  that  of  sale.   In  this  case,  such  deelaratbos  of  the  Tendor> 
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made  before  sale,  as  would  be  evidence  against  himself^  are  ako  adauasiUe  againat 
his  vendee.    And  this,  without  regard  to  the  question  whether  the  vendor  be  a  com- 
petent witness,  alive,  capable  of  attending  court,  and  within  reach  of  a  subpoena,  or 
not.    The  case  is  exactly  in  pari  ratione  with  that  of  land,  or  other  real  estate.    Thia 
we  have,  in  part,  seen  by  Waring  v.  Warren,  supra,  decided  by  the  supreme  court  of 
New- York.    Let  us  pursue  the  argument  from  that  case  a  little  farther.    The  defend- 
ant there  claimed  the  goods  as  those  of  Mrs.  JSoeus,  with  whom  he  had  intermarried. 
She  was  his  quasi  vendor ;  and  the  court  below  received  her  admissions,  made  before 
the  marriage,  that  the  goods  belonged  to  the  plaintiff,  but  rejected  her  admissions  made 
afler  the  marriage  had  been  solemnized.    Mr.  Evertson,  arguing  in  support  of  that 
distinction,  says,  "  Mrs.  Nocus  had  married  Waring,"  (the  defendant,)  "  who  thus  de- 
rived title  to  the  goods  from  her,  and  which  he  held  adversely  to  Warren,"  (the  plain- 
tiff,) "  from  whom  Mrs.  Nocus  derived  her  right.    It  is  precisely  the  same  as  if  the  ac- 
tion was  against  Mrs.  Nocus."    He  then  argues  against  the  admission  of  hex  subse- 
quent declarations,  and  adds,  *^  The  declarations  of  a  party  holding  adversely,  are  ne- 
ver received  to  support  the  title  under  which  he  claims;  though  they  may  be  recdved 
when  against  it."  Spencer,  J. :  "  In  actions  of  ejectment,  that  rule  is  constantly  adopt- 
ed."   And  when  the  whole  court  came  to  speak,  they  adopted  the  same  distinctioD. 
(1  John.  Rep,  S43,  3.)    We  cite  so  far,  to  show  the  analogy  between  the  doctrine,  as 
applied  either  to  real  or  personal  property.    In  the  elaborate  case  of  Gibblehouse 
v.  Stong,  (3  Rawle,  437,)  none  of  the  judges  thought  of  making  a  distinction ;  but 
although  it  was  a  question  in  ejectment,  they  drew  tlieir  arguments  mainly  from  cases 
of  the  like  declarations,  as  they  affected  the  rights  to  personal  property.     There  Da- 
vid Johnson,  before  he  sold  the  land,  had  acknowledged  that  though  he  had  taken  a 
deed  in  his  own  name,  £.  J.  had  paid  the  purchase  money,  thus  charging  the  land 
with  a  resulting  trust,  in  favor  of  £.  J.    David  Johnson  then  conveyed ;  and  though 
he  was  alive,  and  attainable  as  a  witness,  yet  his  declaration  was  admitted.   The  only 
objection  made  was  David  Johnson  being  alive.    The  general  rule,  that  the  party 
must  abide  the  declarations  of  the  person  under  whom  he  claims,  was  admitted ;  but 
it  was  insisted  that  if  the  person  making  the  declarations  were  alive,  this  was  an  ex- 
ception.   Rogers,  J.,  says,  "  I  have  examined  all  the  cases,  and  I  cannot  perceive  a 
trace  of  any  such  exception.    In  most  cases,  it  is  true,  the  party  was  dead ;  and  this  is 
usually  the  case  in  fact ;  for  it  is  the  declarations  of  an  ancestor,  that  are  most  common- 
ly offered  in  evidence.  ;  It  has  in  no  case,  however,  been  made  a  subject  of  inquiry 
whether  the  person  was  dead  or  alive,  a  competent  witness,  or  otherwise ;  and  this 
surely  would  have  been  the  case,  had  any  such  qualification  of  the  general  rule  existed. 
The  reason  of  the  rule  is  at  war  with  the  exception.    The  point  falls  within  tlie  well 
established  principle,  .that  although  a  man's  declarations  are  not  evidence  for  him,  they 
are  strong  evidence  against  him.    Suppose  tliis  declaration  had  been  in  writing,  can 
David  Johnson,  by  a  subsequent  conveyance,  prevent  the  party  in  whose  favor  the  dee- 
larations  were  made,  from  giving  it  in  evidence  against  the  party  who  claims  under 
him  ?    And  where  is  the  difference  between  written  and  parol  testimony,  except  in  the 
certainty ;  and  particularly  tn  eases  of  personal  property,  which  may  pauhy  parol,  and 
to  which  the  principle  also  applies?"    (id.  4S8,  9.)    Kennedy,  J.,  said,,  the  testimony 
"  is  not  of  that  character  which,  in  a  technical  and  legal  sense,  comes  under  the  denom- 
ination of  iiearsay.    It  comes  under  what  is  considered  Liie  declarations  or  admissiona 
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of  the  party  to  the  suit,  or  his  privies ;  that  is,  those  under  whom  he  claims ;  in  respect 
to  which  the  general  rule  of  law  is  just  as  well  settled  that  they  shall  he  received  in  ev- 
idence, as  that  hearsay  shall  not.  The  rule  admitting  the  confessions  or  declarations 
of  the  party,  extends  not  only  to  the  admission  of  them  against  himself,  but  against  all 
who  claim  or  derive  their  title  from  him,  in  other  words,  between  whom  and  himself 
there  is  tiprioityJ*  And  he  considers  the  privity  between  vendor  and  vendee,  assignor 
and  assignee,  6tc.  as  within  the  definitions  of  Coke.  (Co.  Litt  271.  4  Rep.  123, 4.)  The 
learned  judge  then  proceeds  to  a  commentary  on  Ivat  v.  Finch,  stated  in  the  text,  and 
upon  which  we  are  now  annotating.  There  *'  the  declarations  of  Mrs.  Watson,  a  for- 
mer owner  of  the  property,  which  consisted  of  three  mares,  made  by  her  while  in  pos- 
session of  the  mares,  were  held  to  be  admissible  evidence  to  show  that  she  had  trans- 
ferred and  parted  with  her  right  to  them.  It  is  true  that  she  was  dead,  and,  tlierefbre, 
could  not  be  produced  as  a  witness ;  but,  from  the  opinion  of  the  court,  it  is  evident 
that  that  circumstance  formed  even  no  part  of  the  ground  upon  which  her  declarations 
were  decided  to  be  competent  evidence.  For  the  court  say,  *  the  admission  supposed 
to  have  been  made  by  Mrs.  Watson,  was  against  her  own  interest,  and  had  the  action 
been  between'  Mrs.  Watson  and  the  plaintifl^  then  her  acknowledgment  that  the  prop- 
erty belonged  to  him  might  clearly  have  been  given  in  evidence,  and  therefore  it  ought 
to  have  been  receioed  in  that  instance ;  because  the  right  of  the  lord  of  the  manor  de- 
pends upon  her  title.'  The  defendant,  in  this  case,  claimed  under  her,  as  being  the 
owner  of  the  property,  at  the  time  of  her  death ;  but  her  declarations  were  held  to  be 
admissible  evidence,  to  show  that  she  had  parted  with  her  right  to  it  before."  (8 
Rawle,  446,  7.)  We  have  just  now  (supra,  p.  657,)  compared  the  language  of  Lord 
EUenborough  and  Swift,  C.  J. ;  let  us  now  connect  them  with  the  views  of  the  judges 
in  the  above  cased  of  Ivat  v.  Finch,  Waring  v.  Warren,  and  Gibblehouse  v.  Stong ; 
and  we  shall  find  ourselves  justified  in  the  remark  we  have  made,  that  the  admissibility 
of  these  declarations,  whether  in  respect  to  real  or  personal  property,  stands  in  pari 
ratione.  We  may  repeat,  in  respect  to  all  of  them;  they  are  not  inter  alios ^  but  inter 
eosdem. 

We  now,  therefore,  shall  proceed  more  directly  to  show  with  what  degree  of  uni- 
formity this  rule  has  been  acted  upon,  in  respect  to  choses  in  possession.  The  defend- 
ant purchased  of  the  mortgagee  of  a  slave.  In  detinue  for  the  slave,  the  declaration  of 
tiie  defendant's  vendor,  that  the  mortgage  was  paid  in  full,  made  before  tlie  sale, 
(though  nothing  said  of  the  vendor's  death,)  was  held  admissible  against  the  vendee. 
(Walthol  V.  Johnson,  3  Call,  275,  A.  D.  1800.)  In  another  case,  the  defendant  claim- 
ed a  horse,  by  sale  from  Bailey.  In  trover,  the  plaintiff  claimed  that  Bailey  had  mere- 
ly hired  the  horse  of  him,  and  therefore  could  not  make  title  to  the  defendalit.  Bailey 
tfwore  for  the  defendant,  that  he  had  got  the  horse  of  the  plaintiff  on  exchange.  And 
the  plaintifi*  was  then  allowed  to  show  that  before  Bailey  sold  to  the  defendant,  he  had 
admitted  the  hiring ;  and  this  not  only  to  contradict  Bailey,  but  more  especially  as  the 
declaration  of  a  vendor  inpossession,  made  before  the  sale,  against  the  title.  (Johnson 
▼.  Patterson,  2  Hawks,  183,  185,  A.  D.  1822.)  In  trover  for  a  heifer  purchased  by  the 
plaintiff,  of  B.,  the  court  denied  declarations  of  B.  to  affect  the  plaintiff,  which  were 
made  afler  the  sale ;  but  those  made  before  were  received  without  objection.  (Wood- 
ruff ▼.  Whittlesey,  Kirby,  60.)  In  trover  for  slaves,  the  plaintiff  claimed  them  by  bill  of 
■ale  firom  D.  of  the  10th  of  April,  1812 ;  but  D.  continued  in  possession  for  a  long  timt 
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al\er,  and  finally  manunitted  the  slaves  by  a  deed  executed  in  18dl.  The  defendsDi 
interfered,  to  assert  their  freedom,  and  (or  this  the  action  was  brougtit.  The  plainiiflT 
was  allowed  to  prove  that  intermediate  the  date  of  the  bill  of  sale  and  the  deed  of  man- 
umission, D.,  the  vendor  of  tiie  plaintiff,  had  often  admitted  the  plaintiff's  right,  under 
the  bill  of  sale ;  and  this,  though  D.  was  alive.  (Coale  v.  Harrington,  7  Harr.  & 
John.  147.)  See  Sprigg  v.  Negro  Presley,  S  Har.  &  John.  493.  The  plaintiff  claim- 
ins^  staves  by  purchase,  from  the  son-in-law,  as  given  by  his  father-in-law  to  hiniy  the 
declarations  of  the  latter,  before  parting  with  the  slaves  to  tlie  son-in-law,  that  he  did 
not  intend  them  as  a  gift,  were  received  in  evidence  against  the  plaintiff.  (Stewart  v. 
Cheataro,  3  Yerg.  60.)  In  detinue,  for  slaves,  the  plaintiffs  claimed  them  as  a  gifl  by 
the  defendant  to  his  daughter,  at  her  marriage,  in  whose  right  they  claimed  ;  and  the 
defendant  was  allowed  to  prove  )ns  own  declaration,  beft)re  his  daugliter's  marriage, 
that  he  would  never  give  any  slaves  to  his  after  married  daughters  during  bis  }ife. 
(Smith  V.  Montgomery's  adm'rs,  5  Monroe,  503.)  In  a  like  action  the  defendant 
purchased  the  slave  of  the  ib ther.  In  trover,  by  the  daughter,  she  was  aHowed  to 
prove,  that  before  the  sale  to  the  defendant,  her  father  had,  by  a  writing,  declared  that 
the  slave  was  a  present  to  the  daughter,  from  her  grand-father;  beside  having  often 
admitted  this  by  parol.  The  whole  was  objected  to  by  the  defendant,  as  res  inttr  atios 
acta;  but  tlie  court  decided  that  it  was  admissible.  They  remark  as  to  tlie  parol  ac- 
knoi^ledgments,  that  they  were  proper;  and  the  defendant  claiming  under  the  father, 
was  bound  by  his  acts  and  acknowledgments  before  the  sale.  (Forsyth  v.  Kreak- 
bauro,  7  Monroe,  97,  100,  A.  D.  1838.  And  see  MaUin  v.  Curtis,  3  Mart.  Loo.  Rep. 
N.  S.  105.) 

The  rule  ^s  laid  down  in  the  case  of  Forsytl)  v.  Kreakbaum,  was  very  thoroughly 
discussed  by  the  supreme  court  of  North  Carolina,  in  1819.  The  action  was  trover, 
to  recover  the  value  of  a  negro,  both  parties  claiming  under  one  Hall,  ilie  plaiutifi;  by 
a  bill  of  sale,  dated  December,  15th,  1817,  and  the  tlefendant  by  a  like  bill,  dated  the 
5tb  of  the  same  month.  The  plaintiff,  to  obtain  priority  over  the  bill  of  the  5tb,  then 
ofii?red  in  evidence  Hall's  declarations  made  before  that  day,  that  he  had  in  truth  al* 
ready  sold  the  slave  to  the  plaintiff;  and  that  the  sale  was  to  be  consummated  between 
them  by  a  bill  of  sale  on  the  15lh.  Hall  was  in  full  life,  and  his  attendance  iitight 
have  been  obtained  by  a  subpcena.  On  tliis  ground,  he  being  a  competent  witness, 
the  testimony  was  objected  to,  and  rejected  at  nisi  prius.  The  verdict  being  for  the 
defendant,  the  plaintiff  moved  tor  a  new  trial  on  this  as  the  sole  ground  of  his  applica- 
tioD.  Henderson,  J.,  delivered  the  opinion  of  the  courL  "The  declarations  or  con- 
fessions of  the  person  making  them,  are  evidence  against  such  person,  and  all  claiming 
under  him  by  a  subsequent  title ;  and  for  the  plainest  reasons.  Truth  is  the  object  of 
all  trials :  and  a  person  interested  to  declare  the  contrary,  is  not  supposed  to  make  » 
■tateraent  less  favorable  to  himself  than  tlie  truth  will  wan-ant;  at  least  there  is  no 
danger  of  overleaping  the  bounds  of  truth,  as  against  the  party-  making  the  declara- 
tions. It  is,  therefore,  evidence  against  him ;  and  bis  subsequent  purchaser  stands  in 
bifl  situation ;  for  he  cannot  better  his  title  by  transferring  it  to  alM>ther,  or  thereby  af^ 
feet  the  rights  of  those  who  have  an  interest  in  his  confessions.  But  it  is  said  tliat 
the  person  whose  declarations  are  offered  is  entirely  disinterested,  and  within  the  pro- 
cess of  the  court,  and  therefore  should  himself  be  sworn.  There  would  be  some  weight 
in  this  elation,  if  they  were  offered  as  the  deckirations  of  a  dsaiDterested  individual. 
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in  those  cases  where  such  declarations  are  admissible,  to  wit,  in  cases  of  pedigree  and 
boundary ;  for  then  the  declarations  would  be  inadmissible,  if  tlie  higher  evidence,  the 
oath  of  the- party,  could  be  had.    In  all  cases  escept  those  of  pedigree  and  boundary, 
the  declarations  of  disinterested  individuals  are  inadmissible ;  for  they  are  nothing  but 
hearsay.    In  this  case,  they  are  oHered  as  coming  from  a  pnoy  in.  ettate,  and  there- 
fore, tA  laWy  from  the  party  himself;  for  the  privy  completely  represents^  him,  so  that 
the  question  whether  the  person  be  now  disinterested  to  declare  the  truth,  and  is  ame- 
nable to  the  process  of  the  court,  does  not  affect  the  point  now  under  consideration. 
It  is  asked,  why  not  swear  him  ?    The  answer  is,.the  party  likes  liis  declarations  better. 
He  may,  from  some  motive,  vary  his  statement ;  and  the  party  oflerlng  this  evidence 
is  alone  to  judge.    It  is  true,  if  he  be  now  disinterested,  either  party  may,  if  he  ehooie^ 
call  him  as  a  witness.    The  evidence  was  improperly  rejected  ;  and  the  rule  for  a  new 
trial  must  be  made  absolute."    (Guy  v.  Hall,  3  Murph.  150,  1,  3.)    We  have  had  oc^ 
casion  before,  to  notice  how  distinguished  jurists  have  fallen,  not  only  into  the  same 
channels  of  thought,  but  almost  of  expression,  on  this  subject.    In  Lady  Dartmouth  ▼• 
Roberts,  Lord  Ellenborough  considered  the  vendor  and  vendee  of  land  so  completely 
identical,  as  to  say  of  the  latter,  wlien  he  denied  the  right  which  the  former  had  ac- 
knowledged, now  that  iome  person  is,  in  effect,  deraigning  the  title,  &c. ;  and  in  Guy 
V.  Hall,  per  Henderson,  J.,  the  declarations  are  offered  as  coming  from  a  privy  in  es- 
Utte,  and  therefore,  in  law,  from  the  party  hUmelf,    The  English  courts  have  been, 
for  years,  removing  the  difficulties  which  lie  in  tlie  way  of  an  unreserved  application  of 
this  doctrine.  In  Hart  v.  Horn,  (3  Campb.  93,)  Heath,  J.,  was  of  opinion  that  the  dec- 
larations of  a  person  under  whom  the  defendant  made  cognizance  in  replevin  were  not 
evidence  against  hipn,  and  in  favor  of  the  plaintiff;  and  that  case  was  said,  arguendo 
by  counsel,  (7  Moore,  307,)  to  have  been  aAerwards  acted  upon  at  nisi  prius,  in  THn- 
der  V.  Wilson.    But  in  trover  for  a  deed,  which  the  defendant  had  received  of  W.  R.» 
and  held  for  liis  benefit,  it  was  decided  that  W.  R.'8  declarations  might  be  received 
against  the  defendant.    (Harrison  v  Yallance,  7  Moore,  304  ;   1  Bing.  45,  S.  C.)    Oa 
Hart  V.  Horn  being  cited  as  contra,  Park,  J.,  said  that  case  was  a  mere  nisi  prius  de. 
ctsion^  and  had  never  been  considered  as  an  autliority.    (id.  310.)    In  Jackson,  ex 
dero.  Titus,  v.  Myers,  (11  Wendell,  587,)  Savage,  C.  J.,  refused  to  recognize  the  ob- 
jection that  the  vendor  may  be  called,  as  a  reason  why  his  declarations  are  not  receiv- 
able to  impeach  his  sale.    '*  A  party,"  says  tlie  C.  J.,  ^  is  not  compelled  to  call  a  party 
in  interest,  merely  because  he  may  do»so." 

The  cases  which  have  arisen  upon  this  question  in  the  state  of  New- York,  Hut6 
V.  West  and  others,  will  be  considered  infra,  in  connection  with  those  in  tlie  same  state, 
relative  to  the  admissibility  of  tlie  declarations  of  the  holders  of  bills  and  notes  against 
their  endorsees. 

Where  a  case  of  doubt  is  made  by  the  evidence,  whether  the  party  has  established 
a  gifl,  &c  to  himself  from  the  alleged  donor,  a  party  claiming  adversely  by  a  plain  ar- 
ticle of  sale  from  the  same  donor  may  give  evidence  of  the  donors  declarations  caksu- 
laled  to  negative  the  giA,  though  they  be  made  subsequent  to  the  time  alleged,  and 
claimed  by  the  donee  as  the  true  date  of  the  gif\.  It  would  be  otherwise,  if  the  giA 
were  clearly  made  out  to  luive  been  at  the  time ;  but  so  long  as  that  remains  open,  the 
declarations  of  the  alleged  donor  shall  be  let  in  to  oppose  the  gift.  (Sims  v.  Saunders,  1 
Harp.  Rep.  S74,  A.  D.  1834.    ^'Kue'a  ex'rt  v.  Boniier,  1  Bail.  Rep.  1 1S»  1 16.)    To 
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affect  a  vendee,  clearly  shown  to  be  such,  the  vendor's  declarations  rgmt  appear,  affir- 
matively, to  have  been  made  before  the  sale.  (Bullard  v.  BOIings,  2  Verm.  Rep. 
809,  312.) 

'  But  it  will  have  been  seen  as  part  of  the  rule,  that  it  must  appear,  before  such  decla- 
rations of  a  vendor  can  be  let  in,  that  the  party  against  whom  they  are  ofiered  does  in 
truth  claim  under  him.  And  where  the  plaintiff  claimed  a  negro,  Jim,  by  posseasioo, 
the  defendant  would  have  made  out  a  sale  to  himself  by  a  letter  from  one  Smith,  ad- 
mitting that  he,  Smith,  had  sold  Jim  to  the  defendant  But  this  was  denied,  inas- 
much as  the  plaintiff  had  not  deduced  his  title  from  Smith.  The  letter  was  written 
after  the  suit  was  brought ;  and  the  court  said  Smith  might  as  well  have  been  brought 
into  open  court,  to  sign  certificates  as  the  exigences  of  the  defence  might  reqiure  suc- 
cessive expedients.    (Watson  v.  Williams,  1  Harp.  Rep.  447,  449,  450.) 

It  will  also  have  been  seen  as  implied  in  all  the  cases  to  which  we  have  adverted, 
that  the  same  rule  which  receives  these  declarations  of  the  vendor,  donor,  asagoor, 
&c.  when  made  before  the  declarant  has  departed  with  his  right,  shuts  them  out,  as 
we  noticed  in  respect  to  real  estate,  where  they  appear  to  have  been  made  afUrwards. 
To  this  the  cases  are  numerous,  and  almost  every  one  of  them,  while  standing  to  prove 
that  branch  of  the  rule  which  operates  exclusively,  may  be  adduced  as  establishing 
the  first  or  inclusive  clause.  Otherwise  the  cases  would  stop  by  saying  unqualifiedly, 
the  vendors  declarations  are  inadmissible.  They  do  not  say  so ;  but  almost  every  one 
of  them  give  as  the  reason,  that  such  declarations  being  made  after  the  declarant  has 
parted  with  his  interest,  cannot  operate  ex  post  facto  in  the  divestment  of  a  right 
which  he  himself  has  created,  or  at  least  a  right  over  which  he  lield  no  control  and 
could  not  touch  at  the  time.  (Phoenix  v.  The  Assignees  of  Ingraham,  6  John.  Rep. 
412.  Per  Spencer,  J.,  p.  426.  Perry  v.  Smith,  4  Yerg.  323,  325.  Elbank's  ex'rs  v. 
Burt,  2  Hayw.  330.  Robinson's  adm'rs  v.  Devone,  id.  154.  Arnold  v.  BeH,  1  Hayw. 
396,  and  397,  8,  note.  Babb  v.  Clemson,  12  Serg.  &  Rawle,  328,  9.  Dismukes  v. 
Musgrove,  8  Mart  Lou.  Rep.  N.  S.  375.  M'Kane's  ex'rs  v.  Bonner,  1  BaiL  Rep. 
113, 115.  Per  Savage,  C.  J.  in  Sprague  v.  Kneeland,  12  Wend.  164.  Woodruff  v. 
Whittlesey,  Kirby,  60.  See  also  Wolf  v.  Carothers,  3  Serg.  &  Rawle,  240,  345,  and 
Whiting  V.  Johnson,  11  id.  328,  9.) 

But  to  bring  himself  within  the  last  clause  of  the  rule,  the  vendee,  donee,  asngnee, 
&c.  must  see  that  the  sale,  gift.  Or  assigment  is  consummated,  and  plainly  so  by  a  de- 
livery of  possession.  Mere  words  or  writings  will  not  do ;  and  it  has  been  repeat- 
edly held,  as  we  have  before  noticed,  ante,  note  452,  p.  602,  and  in  a  previoos 
note,  180,  p.  177, 8,  that  a  vendor  or  former  owner  remaining  in  possession  after  a  bar- 
gain and  sale,  or  other  transfer,  absolute  in  its  terms,  will,  where  creditors  are  con- 
cerned, either  be  deemed  such  evidence  of  a  conspiracy  to  affect  their  rights,  that  the 
judge  will  let  in  the  vendor'  desclarations  as  a  co-conspirator,  with  the  parson  pre- 
tending to  claim  under  him,  and  this  too,  where  he  is  in  colorably  as  a  servant ;  or  at 
least  it  will  be  deemed  such  a  connection  with  the  property,  as  to  warrant  the  receipt  of 
the  declarations  as  a  part  of  the  ves  gestae.  (Babb  v.  Clemson,  10  Serg.  &  Rawle, 
419,  426,  7  ;  12  id.  328,  9,  330,  S.  C.  Willies  v.  Farley,  3  Carr.  &  Payne,  396.  Per 
Carr  and  Green,  J.'s  in  Clayton  v.  Anthony,  6  Rand.  285.  Wilbur  v.  Strickland,  1 
Rawle,  458.  Martin  v.  Reeves,  3  Mart  Lou.  Rep.  N.  S.  22, 24.  Bat  see  Talcott  v. 
Wilcox,  9  Conn.  Rep.  134, 139.)    That  the  last  case  is  not,  however,  to  be  deemed 


Sect.  7.]  Htfirsay  not  Eridmct.  663 

contra,  see  the  case  itself,  stated  ante,  note  453,  p.  60S.  But  in  these  cases  it  should  ap- 
pear affirmatively  that  the  possession  continues  in  the  vendor  at  the  time  of  the  decla- 
rations, before  they  can  be  received.    (Den,  ex  dem.  Pickett,  v.  Pickett,  3  Dev.  6.) 

We  <ynsidered  the  cases  in  Louisiana,  to  the  last  point,  when  speaking  of  tlie  dec- 
larations of  the  vendor  of  real  property.  (See  supra ,  p.  653,  et  seq.)  To  these  we  shall 
not  again  recur  particularly.  Suffice  it  to  say,  they  will  be  seen  in  the  main  practically 
to  agree  with  Willies  v.  Farley,  and  the  corr^ponding  cases  just  cited.  We  also  no- 
ticed the  difficulty  of  going  on  any  principle  other  than  those  recognized  in  these  last 
citations. 

In  one  case,  it  was  held  that  the  declarations  of  the  vendor,  though  made  after  sale 
and  delivery,  were  admissible  against  the  vendee,  if  they  accorded  with  his  own  dec- 
larations previously  made.  But  tliis  seems  to  have  been  the  acknowledgment  of  facts, 
which  the  vendee  admitt^  he  had  full  notice  of  from  the  vendor,  at  the  time  of  the 
purchase,  and  a  mere  repetition  of  such  facts  by  the  vendor.  They 'appear  -to 
have  been  undisputed  by  the  parties,  except  as  to  their  legal  construction.  (Hunter  v. 
Jones,  6  Rand.  541.) 

3.  As  to  choses  in  action.  •  The  admissions  or  declarations  of  the  assignor  of  a  chose 
in  action,  made  while  he  is  the  holder,  are  evidence  against  his  assignee  and  all  claim- 
ing under  him.  With  what  qualifications  these  admissions  are  to  be  taken,  when 
made  afler  assignment  by  a  previous  holder,  was  very  fully  considered  ante,  note  173, 
p.  168,  et  seq.  When  made  before  assignment,  the  rule  is  universal ;  and  the  only 
qualification  lies  in  bills  of  exchange  or  promissory  notes,  which  pass  from  the  hands 
of  the  declarant  before  due,  to  a  bona  fide  holder  in  the  course  of  trade. 

Accordingly,  on  a  feigned  issue  to  try  whether  a  judgment  assigned  to  the  plaintiff 
was  a  valid  lien  on  the  debtor's  land,  the  admissions  of  the  assignor  before  he  had  as- 
signed, going  to  show  that  the  judgment  was  paid,  were  received  for  the  debtor. 
(Kellogg  V.  Krauser,  14  Serg,  &  Rawle,  137,  141.  Scott  v.  Coleman,  5  Litt.  Rep. 
349.)  But  we  forbear  to  cite  cases  to  a. point  so  clearly  settled  in  respect  to  all  choses 
in  action,  that  the  only  doubt  entertained  and  difference  among  the  cases  are,  whether 
such  admissions  shall  not  be  received  against  the  assignee  even  afler  the  assignment 
18  made,  and  notice  to  the  debtor.  Upon  this  strongest  possible  case  against  the  as- 
signor's admission,  two  such  tribunals  as  the  S.  C.  of  New- York  and  Connecticut  are 
directly  at  issue.  The  former  holds  that  admissions  afler  notice  are  not,  the  latter 
that  they  are  still  admissible.  (Frear  v.  Evertson,  30  John.  Rep.  143.  Bulkley  v. 
Landon,  3  Conn.  Rep.  76.)  And  see  also  Thomas'  ex'x  v.  Denning,  (3  Har.  &  John. 
343,)  which  is  directly  the  reverse  of  Frear  v.  Evertson. 

The  same  rule  applies,  with  all  its  rigor,  to  admissions  made  by  the  holders  of  bills 
of  exchange  and  promissory  notes,  which  are  overdue  or  dishonored  in  their  hands, 
or  where  the  plaintiff  is  not  an  innocent  holder  in  the  fair  course  of  trade.  For,  in 
Shaw  V.  Broom^  (4  Dowl.  &  Ryl.  730,)  the  court  seem  to  concede  that,  in  such  a 
case,  the  bill  stands  upon  the  footing  of  any  other  chose  in  action ;  and  that  the  decla- 
rations ofthe  endorser,  though  made  even  afler  endorsement,  are  evidence  agaiust  the 
endorsee.  (Ry.  &  Mood.  313,  note  to  Smith  v.  De  Wruits.)  Be  that  as  it  may,  the 
almost  unbroken  drif\  of  the  cases  is,  that  all  admissions  made  before  are  admissible. 
The  declarant  must,  however,  be  the  holder  of  the  bill  at  the  very  time  of  the  decla- 
ration^made.    (Pocock  v.  Billing,  3  Bing.  369.)    When  this  case  of  Pocock  v.  Billing 
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wu  oa  trial,  which  was  before  Cli.  J.  Best,  he  likened  it  to  that  of  deelaratione  made 
by  the  owner  of  the  estate  duriog  his  poosesston.  (Pocock  v.  Billing,  Ry.  $l  Mood. 
N.  P.  Rep.  127.)  Thus,  in  Peckham  v.  Potter,  (1  Canr.  &  Payne,  S53,)  which  was  »d 
action  by  endorsee  against  acceptor,  it  appearing  that  the  plaintiff  had  not^  of  the 
fraud  between  the  drawer  and  the  defendant,  the  endorser's  declarations,  acknowledg- 
ing the  fraud,  were  received  by  Lord  GifTord,  Ch.  J.  Again,  in  Coster  v.  Synions,  (1 
Carr.  &  Payne,  148,)  the  action  was  against  the  accptor  on  a  bill  endorsed  by  Shaw 
to  Akers,  and  by  Akers  to  the  plaintiff.  The  defence  was,  tlnit  the  bill  had  been  ac- 
cepted without  consideration,  and  had,  besides,  been  satisfied  by  a  substituted  arrange- 
ment while  Akers  held  it,  to  show  which,  Akers*  letter  to  Sliaw  was  offered.  Gazelee, 
for  the  plaintiff,  object ed^  "  Akers  is  in  existence,  and  may  be  called.  I  admit  we  are 
bound  by  any  act  of  Akers,  but  not  by  what  he  says."  Abbott,  Ch.  J.  "  I  tliiok,  in  a 
case  at  the  last  sittings,  I  admitted  evidence  of  a  similar  description ;  and  I  believe  the 
question  is  now  before  the  court  on  a  motion  for  a  new  trial.  I  will  take  a  note  of  the 
objection."  The  letter  was  then  read,  when  Abbott,  Ch.  J.  said,  in  conchiskm,  **  I 
think  I  ought  to  receive  this  evidence.  It  is  a  declaration  of  the  party  under  tchom 
the  pkdntiff' dainu  title,  showing  that  he  bud  no  title  at  aUU^  Verdict  for  defendant 
This  case,  it  will  be  perceived,  and  the  princi[de  upon  wliich  it  goes,  harmonizes  with 
the  whole  doctrine,  that  the  declaration  of  the  owner  shall  be  received  against  one  in 
privity  with,  and  coming  af\er  him,  as  we  have  seen  it  applied  to  real  and  personal 
property  in  all  its  variety,  in  all  the  relations  of  privity,  whether  of  blood,  of  legal  rep- 
resentation, estate  or  contract ;  and  it  has  again  and  again  been  recognized  in  re- 
spect to  bills  and  notes,  in  Haddan  v.  Mills,  (4  Can*.  &>  Payne,  486,)  it  appeared 
that  one  Rigby  had  endorsed  the  bill  to  Mitts  when  overdue,  and  it  was  proposed 
to  show  Righy's  declarations  against  his  endorsee,  made  while  the  former  was  in 
possession,  going  to  establish  the  want  oi*  consideration.  Storks,  sergeant,  objected. 
Tindal,  Ch.  J.  "  You  derive  title  under  this  party,  and  what  he  says  is  evidence 
•gainst  you."  And  the  testimony  was  received.  (Crayton  v.  Collins,  2  M'Cord, 
457,  S.  P.)  These  are  cases,  too,  in  which  the  declarant  was  alive,  and  capable 
of  being  producecf^  and,  in  Coster  v.  Symons,  he  was  in  the  end  actually  produc* 
ed,  and  failed  to  explain  away  his  admissions.  In  Barough  v.  White,  (6  Dowl.  8l 
RyL  S79,)  the  action  was  on  a  promissory  note,  payable  to  Amett,  and  endorsed  by 
him  to  the  pkiintiff.  It  was  payable  on  demand.  Amett's  declarations,  while  holder, 
being  offered  by  the  defendant  at  nisi  prius,  were  excluded,  because  the  note  had  not 
lain  long  enough  in  his  hands  to  be  dishonered.  On  motion  for  a  new  trial,  per  Bai- 
ley, J.  "  Had  the  plaintiff  been  identified  with  Arnett,"  (who  was  alive,)  •*  by  shew- 
ing that  he  had  taken  the  note  without  'consideration,  or  af\er  it  was  due,  (when  it 
might  be  deemed  or  treated  as  a  dishonored  note,)  tlie  case  would  stand  upon  a  ve* 
fy  different  footing."  .(p.  881,  3.)  'He  then  goes  on  to  show  that  it  was  not  to  be 
deemed  overdue*  Holroyd,  J.  was  of  the  same  opinion,  '*  there  being  nothing  to  iden- 
tify .imett  witli  the  plaintiff."  Littledale  also  agreed  that  such  identity  would  have 
authorized  tho  proof,  (p.  383.)  The  court  denied  a  new  trial,  on  the  ground  that 
the  note  coukl  not  be  deemed  to  have  been  overdue  when  Amett  parted  with  it.  The 
same  point  was  presented  and  ruled  the  same  way  in  Beauchamp  v.  Parry,  (1  Bamw* 
&  Adolpb.  89,)  though,  per  Lord  Tenterden,  Ch.  J.  *<lf  the  endorsement  had  been 
made  to  the  plaintiff  afier  the  note  had  become  due,  the  case  would  have  been  differ- 
ent"   And  Bailey,  J.  said,  to  make  the  declaration  of  the  payee  evidence,  the  endor- 


S^ct.  7.]  Hearsay  not  Hvidmet.  6CI 

see  must  be  identified  in  interest  with  the  paiyee,  as  by  taking  the  note  without  con« 
sideratioD^  or  after  it  was  due.    Accordingly,  in  Snelgrove  v.  Martin,  (2  M'Cord,  241,) 
which  was  an  action  by  the  endorsee  against  the  maker  of  a  note,  the  defendant  prov^ 
cd  the  declarations  of  the  payee,  (though  he  was  alive,)  while  holder,  that  the  note  was 
on  a  gaming  consideration.  On  motion  for  a  new  trial,  the  court  denied  the  motion,  say- 
ings by  Richardson,  J.  "  At  common  law,  the  acts,  deckirations  and  confessions  of  a  par» 
ty  to  a  suit  have  been  always  received  as  the  highest  evidence  against  such  party ;  and) 
in  like  manner,  the  declarations,  acts,  &c.  relating  to  the  matter  in  dispute^  made  by  a 
person  while  he  is  interested,  are  good  evidence  against  a  party  claiming  subsequently 
under  such  person.    Were  this  not  the  rule,  a  debtor  could  not  be  safe  in  taking  the 
teceipt  of  his  creditor.     For  instance,  the  obligee  of  a  bond  might  give  k)ose  receipts 
or  acknowledge  the  bond^paid  in  full ;  but  if  he  afterwards  as^gned,  the  assignee  would 
hold,  independent  of  the  receipts.    I  take  the  general  rule  of  the  common  law  to  bei 
that  wherever  the  act  or  declaration  of  a  party  then  interested  would  be  evidence 
against  himself  such  will  be  evidence  against  his  subsequent  assignee,  or  party  claim- 
ing under  him."   The  learned  judge  prefaced  these  remarks,by  saying  that,  as  a  gam^ 
ing  consideration  made  the  note  void  in  the  hands  even  of  an  innocent  endorsee) 
the  question  was  governed  by  the  general  rules  of  evidence,  and  not  by  any  doG^ 
trine  peculiar  to  notes,  &c.    It  was  on  this  latter  principle  that  the  letters  of  the  payee 
were  received  against  the  endorsee  in  Kent  v.  Lowen,  (1  Campbk  177,)  going  to  show 
that  the  note  stood  upon  an  usurious  consideration ;  for,  in  that  case  also,  it  would  be 
void ;  and  hence  both  of  the  last  cases  seem  to  proceed  in  disregard  of  the  inquiry^ 
whether  the  notes  passed  in  the  fair  course  of  trade  or  not    In  Coster  v.  Mersey,  (f 
Moore,  90,)  Park,  J.  says  of  Kent  v.  Lpwen,  that  it.was  more  than  a  nisi  prius  author^ 
ity ;  for  he  had  moved  for  a  new  trial,  which  was  denied,  because  it  appeared  that  the 
letters  were  cotemporaneous  with  the  note.    Indeed,  Coster  v.  Mersey  itself  appears 
to  sanction  the  case  of  Kent  v.  Lowen.    Again,  in  Collenridge  ▼.  Farquharson^  (1 
Stark.  Rep.  259,)  the  bill  having  fallen  due  while  the  endorser?,  held  it,  an  entry  in 
his  book  was  offered  in  evidence  by  the  defendant  against  the  plaintiff  a  subsequent 
endoraee  of  P.    It  was  not  denied  that  any  entry  or  declaration  made  by  P.,  accom* 
panying  an  act,  while  in  possession  of  the  note,  would  be  receivable ;  but  the  entiy 
was  rejected,  on  the  sole  ground  that  tlie  thne  when  it  was  made  was  not  shown* 
Lord  EUenborough  said  the  entry  might  have  been  made  for  the  very  purpose  of  ba« 
ing  used  in  evidence*   In  Kimball  v.  Huntington,  (10  Wend.  675, 681,)  the  admissions 
of  an  assignor,  made  before  he  had  given  a  release  to  the  debtor,  were  received  to  de*" 
feat  that  release  on  the  usual  ground.    Nelson,  J.  said  they  were  binding  on  the  bb* 
signor^  (the  releasor ;)  and  hence  he  inferred  that,  being  before  the  release,  they  equals 
ly  bound  the  releasee,  who  claimed  under  the  former. 

There  are  certainly  several  decisions  which  have  been  made  without  any  regard  to 
these  distinctions.  The  admissions  of  the  holder  have  been  rejected,  when  offered 
against  the  subsequent  endorsee  or  bearer,  without  its  being  looked  to,  that  they  were 
made  before  or  afler  the  endorsement  or  delivery;  in  some  cases,  because  the  declare 
ant  could  not  be  heard  to  impeach  his  own  paper,  within  Walton  and  Shelly,  (Butler 
v.  Damon,  15  Mass.  Rep.  223,  225 ;)  in  other  cases,  because  he  was  a  competent  wit' 
ness,  and  his  declarations  those  of  a  mere  third  person,  naked  hearsay.    (Ross  Tj 
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Knight,  4  N.  H.  Rep.  336.  Bristol  v.  Dann,  13  Wend.  143.  Whitaker  v.  Brown,  8 
Wend.  490.  Hedger  v.  Horton,  3  Can*.  &  Payne,  179,  Cor.  Gaselee,  X  Per  Parker, 
Ch.  J.  in  Barker  v.  Briggs,  8  Pick.  127.)  And  this  was  held  in  Duckham  v.  Wal- 
lis,  (5  Esp.  251,)  though  the  declarations  were  made  while  the  bill  lay  dishonored  in 
the  liands  of  the  holder,  and  before  the  endorsement  Lord  EUenborough  said  he  must 
be  produced.  His  declarations  were  those  of  a  third  person,  and  not  the  best  evidence. 
If  this  be  so,  the  supreme  court  of  New-York  were  certainly  right  in  deciding  as  they 
did  in  Kent  v.  Walton,  (7  Wend.  256,)  in  a  similar  case,  that  the  declaration  would 
not  be  admissible,  even  though  the  declarant  be  dead  at  the  time  of  the  trial. 

The  only  doubt  lies  in  the  principle.  Is  the  purchaser  in  privity  with  the  rigbta  of 
the  seller  ?  Docs  the  vendee  take  subject  to  the  vendor's  defect  of  title  ?  Does  the 
donee  take  subject  to  the  donor's  acts  ?  While  the  vendor  is  in  possession,  are  his  dec- 
laralions  the  same  as  his  acts  ?  (See  ante,  note  452.)  Does  the  endorsee  stand  in  priv- 
ity with -the  endorser,  or  is  his  claim  paramount  as  an  innccent  holder?  If  the  lat- 
ter, his  endorser's  previous  declarations  do  not  affect  him,  lor  he  claims  a  right,  not 
under,  but  superior  to  his  endorser,  directly  from  the  law  merchant.  Mr.  Justice 
Gascloe  was  much  staggered  for  want  of  adverting  to  this  latter  distinction  in  Hedger 
V.  Horton,  supra.  He  at  first  inclined  to  receive  the  endorser's  declarations,  without 
regard  to  the  innocence  of  the  plaintiff.  The  marginal  abstract  of  Barough  v.  White 
being  produced,  he  did  not  think  even  that  case  in  the  way ;  but  he  finally  withheld 
the  tedtimony  upon  the  ground  taken  by  Lord  EUenborough  in  Duckham  v.  W^allis, 
that  the  declarant  was  alive,  and  a  competent  witness ;  and  even  goes  so  far  as  to  sug- 
gest that  this  rule  was  universal  in  regard  to  real  as  well  as  personal  estate.  (3  Carr. 
&  Payne,  179.)  But  we  believe  the  great  principle  which  lets  in  these  declaratioiis, 
wherever  a  strict  privity  has  been  made  out,  has  never  been  broken  in  upon  by  the 
English  courts,  except  at  nisi  prius.  The  supreme  court  of  the  state  of  New- York 
has  pursued  a  divided  course ;  sometimes  letting  in  these  declarations  on  the  ground 
of  privity,  and  sometimes  rejecting  them  as  mere  naked,  independent  hearsay.  In 
Waring  v.  Warren,  (1  John.  Rep.  S40,  also  stated  supra,  p.  656,  and  p.  658,  A. 
D.  1806,)  they  received  the  declarations  on  the  ground  of  privity.  In  Alexander  v. 
Mahon,  A.  D.  1814,  (11  John.  Rep.  185,)  they  rejected  them  as  naked  hearsay.  In 
a  subsequent  case,  (A.  D.  1827,)  trespass  for  taking  the  pkintifl^'s  sheep,  which  he 
had  bought  of  Dayton,  the  court  below  received  evidence  of  Dayton's  admissiona 
while  in  possession  and  before  the  sale,  that  the  sheep  were  tlie  property  of  the  defend- 
ant. Indeed  they  were  not  objected  to.  But  on  error,  the  supreme  court  said  they 
were  inadmissible,  and  could  not  be  taken  into  the  account  as  proof,  citing  Alexander 
V.  Mahon  ;  and  taking  the  ground  that  Dayton  was  a  competent  witness.  (Hurd  v. 
West,  7  Cowen'^  Rep.  752,  759.)  In  a  subsequent  case,  A.  D.  1828,  they  resume  the 
ground  of  privity.  The  case  was  this :  Austin  brought  trespass  against  Sawyer  for 
taking  away  the  plaintiff's  growing  crop  of  wheat.  In  October,  1825,  Austin  had  giv- 
en a  quit-claim  deed  of  his  land,  where  the  wheat  was  growing,  to  one  Wilcox,  without 
any  written  reservation ;  so  that  the  wheat  passed  by  the  deed  to  Wilcox.  Some  time 
afterwards,  but  before  the  wheat  was  ripe,  Wilcox  stated  to  the  defendant  that  the 
wheat  had  been  reserved  to  Austin,  and  belonged  to  him.  This  was  at  a  time  when 
Wilcox  contracted  by  parol  to  convey  the  same  land  to  the  defendant.  Wilcox  short- 
ly after  conveyed,  telling  the  defendant,  then  again,  that  the  wheat  was  reserved  and 
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belonged  to  ihe  pluiatiff.  But  the  defendant  cut  and  carried  it  away.  The  supreme 
court  held  that  any  oral  reservation  of  the  wheat  by  the  plaintiff,  when  he  conveyed 
to  Wilcox,  was  unavailable  as  contradicting  the  deed,  which  carried  the  wheat  on  the 
face  of  it;  but  that  the  declarations  of  Wilcox  that  the  wheat  was  reserved  and  be- 
longed to  the  plaintiff,  might  be  viewed  by  the  jury  in  the  light  of  an  admission  tliat 
he  bad  sold  the  wheat  to  the  plaintiff  intermediate  his  conveyance  to  Wilcox  and  that 
of  the  latter  to  the  defendant  The  verdict,  which  was  for  the  plaintiff,  was  in  this 
way  sustained-  (Austin  v.  Sawyer,  9  Cowen's  Rep.  39.)  In  a  subsequent  case,  A.  D, 
1832,  Sutherland,  J.  re-asserts  and  strongly  advocates  the  doctrine  of  Hurd  v.  West, 
supra.  (Whitaker  v.  Brown,  8  Wend.  490,  491,  2.)  And  on  the  autliority  of  this  last 
case,  Savage,  C.  J.,  in  Bristol  v.  Dann,  (12  Wend.  142,)  lays  down  the  rule  as  settled^ 
"  that  a  party  who  can  call  a  witness  shall  not  be  permitted  to  prove  his  declarations," 
(and  see  per  ParkeTj  C.  J.,  8  Pick.  127 ;)  nor  does  he  even  concede  fully,  that  one 
claiming  real  estate  under  another  can  be  affected  by  his  declarations,  though  he  ad- 
mits that  this  is  said  to  be  an  exception,  (id.  143.)  And  indeed  there  can  be  no  doubt, 
that  if  we  take  the  principle  of  Alexander  v.  Mahon,  Hurd  v.  West,  and  Whitaker  v. 
Brown,  that  because  a  man  is  a  competent  witness,  his  declaration  is  to  be  excluded, 
the  conclusion,  and  more  than  the  conclusion  of  the  chief  justice,  must  flow  from  it. 
Declarations  admissible  from  privity  must  all  go — the  vendor's  to  affect  his  vendee  in 
respect  to  land  as  well  as  every  thing  else ;  for  the  &rmer  is  competent ;  the  agent's 
declarations,  made  within  the  scope  of  his  authority ;  for  they  are  no  more  a  part  of 
the  res  gestse  than  those  of  the  vendor  in  possession ;  aud  the  agent  is  always  a  com- 
petent witness.  Co-conspirators  are  equally  competent,  and  all  those  who  participate 
in  riots  or  other  offences  having  a  common  object,  &c.  The  same  learned  court  had 
but  a  few  days  before  decided  that,  on  a  question  of  fraud  in  the  sale  of  property,  the 
declarations  of  all  the  actors  engaged  in  the  common  object  are  evidence  against  the 
immediate  parties.  (Crary  v.  Sprague,  12  Wend.  41.)  That  case  is  not  law  within 
the  rule ;  for  no  one  will  pretend  that  they  are  not  competent  witnesses.  In  that  very 
case,  too,  the  declarations  of  M' Gregory,  and  others  under  whom  the  defendants  claim- 
ed, w^e  received  in  evidence  against  the  latter,  although  M'Gregory  was  alive  and 
was  afterwards  actually  introduced  as  a  witness  by  the  defendants  themselves.  Full  ef^ 
feet  was  allowed  to  tliese  declarations  in  the  opinion  of  the  court.  Yet  tliat  opinion  can- 
not be  law  in  this  respect,  if  the  rule  be  that  the  declarations  of  a  man  shall  be  shut  out 
because  he  is  a  competent  witness.  It  cannot  be  denied  that  such  a  rule  must  displace 
several  of  the  best  settled  and  most  comprehensive  principles  of  evidence,  overturn 
large  and  ancient  superstructures,  if  it  do  not  subvert  the  most  important  rights.  Tak- 
en in  its  fullest  extent,  the  declarations  of  all  that  class  of  floating  population  who  in- 
trude into  our  wild  lands  as  naked  possessors,  quit-claim  to  others  and  emigrate  to- 
wards the  rocky  mountains,  are  no  longer  evidence  for  the  lawful  claimant,  to  destroy 
the  apparently  adverse  character  of  their  possession.  They  too  are  competent  wit- 
nesses. Indeed  the  consequences  of  the  rule  suggested  in  Bristol  v.  Dann  appeared 
to  be  so  general,  that  only  a  few  days  af\er,  when  a  like  question  arose  in  Sprague  v. 
Kneeland,  (12  Wend.  161,  164,)  tlie  chief  justice  lays  down  the  rule  more  cautiously, 
and  as  it  is  recognized  by  the  strong  current  of  authority.  At  the  conclusion  of  that 
case,  his  words  are :  "  That  the  declarations  of  the  former  owner  of  personal  property 
cannot  be  given  in  evidence  to  affect  the  title  of  the  succeeding  owner,  where  such 
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declarations  zre  made  after  he  had  parted  with  fw  interest  in  the  chaUelj  has  been  de- 
cided in  several  cases." 

That  we  have  not  enlarged  the  dimensions  of -the  rule  of  Hurd  v.  West  beyond  its 
necessary  import,  is  evident  from  the  course  of  GibWehouse  v.  Stong,  (3  RawJe,  437.) 
An  efibrt  was  there  made  to  shut  out  an  acknowledgment  of  the  legal  owner  in  lee 
that  he  held  subject  to  a  resulting  trust ;  an  acknowledgment  made  while  he  was  in 
possession,  and  before  he  had  conveyed.  This  was  attempted  mainly  on  the  role  of 
of  Hurd  V.  West.  AH  the  judges  saw  at  once  that  it  comprehended  land  as  well  as 
chattels ;  and  that  the  only  alternative  was  an  exclusion  of  the  evidence,  or  a  dissent 
from  the  role.  A  point  blank  authority,  emanating  from  such  a  high  source,  when  ad- 
ded to  the  countenance  which  the  same  rule  had  derived  from  English  judges,  was 
calculated  to  stagger  any  tribunal  upon  a  question  which  remained  at  aO  uoconcluded 
by  a  long  and  unbroken  line  of  adjudication.  Nor  were  the  supreme  court  of  Penn- 
sylvania unanimous.  A  majority,  Rogers  and  Kennedy,  Js.,  against  Huston,  J.,  ex- 
pressed their  dissent  from  the  New-York  case. 

The  distinctk>n  that  although  the  party,  who  acquires  a  bill  or  note  by  endorsement, 
delivery  or  otherwise,  af^r  it  is  due  or  dishonored,  or  with  notice  or  without  considera- 
tion, or  in  any  other  manner  which  deprives  him  of  the  character  of  a  bona  fide  holder,  is 
•o  (ar  identified  with  the  previous  owner,  that  his  declaratkms,  while  owner,  may  be  re- 
ceived against  such  party ;  yet,  that  where  the  latter  is  a  bona  fide  holder  in  the  course 
of  trade,  he  eannot  be  touched  by  such  declarations,  not  only  harmonizes  with  various 
other  legal  coDscquences  growing  out  of  that  character,  but  the  cases  all  speak  direct- 
ly and  uniformly  upon  this  branch  of  hearsay  evidence.  The  principle  is,  that  the 
bona  fide  holder  is  not  a  mere  privy  in  title  or  estate  with  the  preceding  owner,  ex- 
cept with  regard  to  certain  grounds  of  defence,  which  we  have  noticed.  Among 
them  are  usury  or  gaming,  or  the  like  vice,  which  nullifies  the  bill  or  note  absolutely 
in  the  hands  of  the  holder,  whether  hona  fide  or  mala  fide.  £ven  this  is  now  qualified 
by  statute  in  several  countries.  And,  independent  of  statute,  the  declarations  do  not 
seem  admissible,  unless  made  at  the  time  of  creating  the  paper,  so  a^  to  constitute  a 
part  of  the  vicious  act  itself.  (Beauchamp  v.  Parry,  1  Barnw.  &  Adolph.  89.)  But 
in  other  cases,  the  bona  fide  holder,  by  his  purchase  of  the  bill  or  note,  stands,  in  a 
great  measure,  independent  of  the  former  holder  who  endorsed  or  delivered  the  paper 
to  him.  The  law  disconnects  liim  with  the  previous  title,  and  takes  him  into  its  own 
charge,  as  deriving  a  right  from  itself.  And  hence,  among  other  privileges,  while  it 
cuts  him  clear  of  all  the  previous  hostile  acts  of  his  predecessor,  it  forbids  that  his  dec- 
larations shall  be  used  in  derogatk>n  of  those  rights  which  he  professed  to  confer.  To 
the  latter  point,  we  shall  nnerely  cite  the  cases,  among  which  there  is  nothing  like  dis- 
cordance. (Barough  v.  White,  6  Dowl.  &  RyL  379 ;  4  Bam.  &  Cress.  325,  S.  C. 
Smith  V.  De  Wruitz,  Ry.  &  Mood.  N.  P.  Rep.  212.  Beauehamp  v.  Parry,  1  Bam. 
&  Adolph.  89.)  Above  all,  the  declarations  should  appear  to  have  been  made  previ- 
ous to  the  transfer.  (Shaw  v.  Broom,  4  Dowl.  &.  Ryl.  730.  Gollenridge  v.  Farqu- 
barson,  1  Stark.  Rep.  259.  Anon.,  K.  B.  Tr.  T.  1824,  2  Stark.  £v.  42.  Lightner  v. 
Martin,  2  M'Cord,  214.  Turpin's  adm'rs  v.  Marksberry,  3  J.  J.  Marsh.  622,  627. 
Crayton  v.  Collins,  2  M'Cord,  457.)  An  admission  by  an  endorser  that  the  endorse- 
ment on  the  i»per  is  in  his  hand-writing,  is,  of  course,  no  evidence  against  the  maker. 
Robertson  v.  Crockett,  1  Yerg.  203.) 
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It  will  have  been  obvious,  upon  the  principles  we  have  been  considering,  and  we 
also  add,  is  plain  upon  authority,  that  in  no  case  are  the  declarations  of  the  grantor, 
vendor,  &c.  as  declarations,  evidence  for  those  claiming  under  him.  (Den,  ex  dem. 
Sasser,  v.  Herring,  3  Dev.  340,  342.  Waring  v.  Warren,  I  John.  Rep.  340,  343. 
Enos  V.  Tuttle,  3  Conn.  Rep.  247,  250.)  Our  previous  note,  462,  will  show  the  dis- 
tinction between  naked  declarations,  and  those  making  a  part  of  the  res  gestee,  when 
offered  aa  evidence  for  the  party.  These  latter  declarations,  like  those  against  inter- 
est, do,  in  the  same  manner  as  a  covenant  real,  if  we  may  be  allowed  the  expression, 
run  Ufith  the  Umdf  or  other  property,  into  the  hands  of  all  persons  coming  in  as  priv- 
ies to  tlie  former  owner.  One  instance  arose  in  an  action  of  dower,  where  the  widow 
was  allowed  to  show  her  husband's  declarations,  while  in  possession,  to  prove  the  ex- 
tent uf  his  claim.    (Forrest  v.  Trammell,  1  Bail.  Rep.  77.) 


NOTE  482--P.  258. 
See  ante,  note  452,  p.  589. 


NOTE  483— p.  258. 
See  ante,  note  481,  p.  644. 


NOTE  484— p.  258. 
See  ante,  notes  452  and  481,  pp.  589,  644. 


NOTE  485— p.  259. 


This  case  of  Goss  v.  Watlington,  does  not  decide  whether  the  receipts,  or  entries,  or 
marks  of  the  principal  were  evidence  against  the  surety,  on  the  ground  that  the  whole, 
or  any,  were  a  part  of  the  res  gestsB,  though  this  is  plainly  hinted ;  but  the  court  seem 
to  balance  between  that  principle  and  the  one  which  receives  the  entries  of  a  third 
person  against  his  interest,  he  being  dead  at  the  trial.  In  the  former  case,  death  would 
be  immaterial,  iu  the  latter,  essential.  The  same  doubt  was  left  by  Whitmash  v. 
Genge,  3  Mann.  &  Ryl.  42;  8  Barn.  &  Cress.  S.  C,  by  the  title  of  Whitnash  v.  Gif- 
ibrd.)  That  was  the  case  of  a  bond  for  the  fidelity  of  a  clerk  to  the  plalntifis  in  pay- 
ing over  moneys,  and  all  his  duties.  It  was  his  du^y  to  keep  their  books,  which  he  did, 
and  therein  entered  moneys  received  by  liim  as  their  clerk ;  and  died.  Lord  Tenter- 
den,  C.  J.  and  the  court,  admit  they  were  entries  within  the  scope  of  his  duty.  Yet 
they  lay  much  stress  on  his  death,  which  could  not  be  necessary  if  these  entries  were 
well  identified  as  a  part  of  his  acts,  the  res  gestee,  and  were  received  on  that  ground. 
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The  same  matter  as  in  Goss  v.  Watlington,  came  again  to  be  considered  in  Middleton 
V.  Melton,  (10  Barn.  &  Cress.  317 ;)  a  case  of  a  collector's  private  book,  by  which  he 
collected  and  ticked  off  the  sums  paid.  Several  receipts  too,  given  by  the  collector  U> 
private  persons,  for  taxes  paid  by  them  were  produced,  and  the  whole  duly  proved, 
the  private  book's  being  seen  with  his  family  at  the  time  of  his  death.  All  the  entries 
and  receipts  were  shown  to  have  been  in  the  usual  line  of  business  of  the  deceased,  in 
his  oflice  of  collector.  The  whole  were  received  against  his  surety ;  and  all  the  judges 
put  the  evidence  on  the  ground  of  the  entries  being  made  by  a  deceased  peraoa 
against  his  interest.    And  see  Plaxton  v.  Dare,  10  Barn.  &  Cress.  17. 

Several  of  the  American  cases  take  up  the  idea  thrown  out  by  Dallas,  C.  J.  in  Goes 
V.  Watlington,  that  the  declarations  of  the  principal  may  bind  in  the  same  sense  that 
tliose  of  an  agent  would,  both  being  within  the  scope  of  tlieir  business.    And  is  there 
any  thing  more  plain  ?    The  words  or  declarations  then  are  acts  or  parts  of  acts ;  and 
it  is  for  the  acts  of  the  principal  that  the  surety  is  bound.    In  such  a  view,  the  princi- 
pal need  not  be  dead.     You  prove  his  entries  or  declarations  the  same  as  you 
do  his  other  acts  by  a  third  person ;  and  no  matter  that  he  can  be  produced  as  a 
witness.    In  Respublica  v.  Davis,  (3  Yeates,  128, 130,)  the  defendant  was  surety  fbr 
the  good  behaviour  of  Cobbett,  tlie  editor.    It  was  shewn  that  a  libel  (a  vcdume  of 
"  Porcupine,")  was  paid  fbr  to  Cobbett's  common  clerk,  and  this  was  admitted  as  the 
act  of  Cobbett.    This  case  shows  the  principle.    Here  was  the  act  of  Cobbett  by  his 
agent    On  this  distinction  the  entries  of  a  teller  of  a  bank  in  a  book  kept  in  the  bank 
by  which  he  daily  stated  his  account,  as  teller,  were  received  against  him,  to  show  his 
default  in  a  suit  against  his  surety.     But  liis  admissions,  made  in  writing,  after  he  was 
dismissed  from  his  office,  were  denied,  by  several  of  the  judges.    The  former  were 
likened  by  Cheves,  J.  who  delivered  the  opinion  of  the  court,  to  the  declarations  of  an 
agent  within  the  scope  of  his  authority,  which  are  a  part  of  the  res  gests ;  the  latter 
to  an  agent's  admission  af^er  he  had  ceased  to  act  fbr  his  principal.    (State  Bank  t. 
Johnson,  1  Rep.  ConsL  Ct.  404,  409.)    The  court,  of  course,  did  not  stop  to  inquiie 
whether  the  teller  was  dead  or  alive.    On  the  same  principle,  a  gaoler's  receipt  for  a 
prisoner,  was  held  receivable  against  his  surety.    (Bernard  v.  The  Commonwealth, 
4  Litt  148,  151.)    So  a  statement  of  an  account  with  the  bank  by  a  casliier,  explain- 
ing his  receipts  and  defaults,  made  before  his  office  terminated ;  for,  per  Cur.  the  sure- 
ties *'  were  bound,  not  for  tliemselves,  but  for  him  ;  and  Ats  acts  and  sayings  of 
course  bound  them ;  and  they  must  stand  or  fall  by  them."    (Pendleton  v.  Bank  of 
Kentucky,  I.Monroe,  171,  181.)    So  tlie  return  of  a  sheriff  that  a  fi.  fa.  is  satisfied, » 
a  declaration  concluding  his  sureties  in  an  action  on  their  bond.    (Governor  v.  Twif- 
ty,  1  Dev.  153.)    And  on  the  same  principle  the  inventory  of  an  administrator  is  evi- 
dence in  an  action  against  his  sureties.   (Chairman  of  Wash.  Co.  Court  v.  Harramond, 
4  Hawks,  339.)    Several  of  these  declarations  are  obviously  parts  of  the  transactions 
for  which  the  sureties  are  bound ;  and  tliat  is  the  true  point  of  inquiry.    They  are  like  a 
part  payment  by  the  principal  on  a  promissory  note,  which  has  been  held  to  take  it  out 
of  tlie  statute  of  limitations,  or  to  repel  the  presumptive  bar  of  20  years  delay,  in  re- 
spect to  tlie  surety,  who  is  jointly  bound  to  pay.    (Hunt  v.  Bridgham,  2  Pick.  681.) 
The  surety  is  bound  that  he  shall  do  the  very  act  which  he  is  performing,  to  wit,  pay- 
ment, as  the  sureties  were  that  the  cashier  should  do  his  duty  by  passing  accounts  at 
the  bank.    Whereas  the  mere  acknowledgment  of  the  principal  with  whom  a  surety 
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18  bound  in  a  promidsory  note,  has  been  held  not  to  affect  the  latter ;  for  such  acknowl- 
edgment cannot  be  placed  within  the  scope  of  the  suretyship.  The  case  of  joint  debt- 
ors, where  both  are  principals,  stands  on  a  different  footing ;  for  they  bind  each  other 
in  respect  to  their  joint  interest,  as  quasi  partners.  (Baker  v.  Briggs,  8  Pick.  122, 128.) 
The  same  distinction  was  suggested  in  Boston  Hat  Manufactory  v.  Messinger,  (2  Pick. 
323,  240,  per  Parker,  C.  J.)  And  see  Longeuecker  v.  Hyde,  6  Binn.  1.  After  the 
lapse  of  6  years,  the  admission  of  the  principal  cannot  be  received  against  the  surety, 
even  to  take  the  case  out  of  the  statute  of  limitations.  (Meade  v.  M'Dowell,  5  Binn. 
195.)  And  where  the  plaintiff  took  one  Burnett  in  as  a  partner  in  tlic  business  of 
tanning,  and  the  defendants  covenanted  with  the  plaintiff  that  Burnett  should  faithful- 
ly discharge  his  duty,  as  such  partner,  for  two  years  from  the  lllh  of  Januarj^  1833, 
in  an  action  on  the  covenant,  assigning  breaches  in  1823,  admissions  made  by  Burnett 
in  1825,  that  certain  books  offered  by  the  plaintiff  in  evidence  were  the  books  of  the 
firm,  were  held  inadmissible  against  his  sureties.  True,  says  Holman,  J.,  delivering 
the  opinion,  "  That  while  the  principal  is  acting,  his  declarations  may  be  so  interwoven 
with  his  acts  as  to  stand  in  direct  connection  with  them,  and  form  a  part  of  the  res 
gestse ;  but  when  he  ceases  to  act,  his  subsequent  declarations  have  no  direct  connec- 
tion with  his  preceding  acts,  so  as  to  bind  his  sureties."  (Hotchkiss  v.  Lyon,  2  Blackf. 
Rep.  222.)  So  to  implicate  the  surety  of  a  sherifi^  his  acknowledgment  that  he  had 
collected  money,  was  denied  as  evidence ;  though,  per  Holman,  J., ''  If  this  had  been 
while  he  was  officially  acting  in  relation  to  the  receipt  of  the  money,  the  statement 
would  have  formed  a  part  of  the  res  gestee.  But  declarations  at  any  subsequent  pe- 
riod are  inadmissible.  It  is  his  acts,  and  not  bis  admissions  or  declarations  for 
which  the  sureties  are  bound."  (Shelby  v.  Governor,  2  Blackf.  Rep.  289.)  And  see 
Beall  v.  Beck,  3  Har.  &  M'Hen.  242 ;  and  also  the  examination  we  have  bestowed 
on  a  somewhat  similar  question,  ante,  note  479,  p.  639.  In  Evans  v.  Beattie,  5  Esp. 
27,  in  a  suit  against  a  guarantor  of  the  sale  of  goods,  the  admissions  of  the  principal  that 
he  had  received  the  goods,  were  rejected  by  Lord  Ellenborough,  C.  J.,  who  said  that  the 
stipulation  was  to  pay  for  goods  received,  not  for  goods  acknowledged  to  have  been  re- 
ceived. The  same  thing  was  held  by  him  in  Bacon  v.  Chesney,  (1  Stark.  Rep.  192,) 
where  his  lordship  remarked  that  tlie  principal  was  not  the  general  agent  of  the  sure- 
ty, so  that  be  could  bind  him  by  subsequent  acknowledgments  respecting  the  goods 
furnished.  And  in  another  nisi  prius  case.  Cor.  Holroyd,  J.,  he  refused  the  admission 
of  the  principal  against  bis  surety  in  an  indemnity  bond,  going  to  show  the  amount  of 
damage.  (Cutler  v.  Newlin,  Mann.  Dig.  Evidence,  H.  (c.)  pi.  253,  p.  171,  Am.  ed. 
1823 ;  3  Stark.  Ev.  1387,  S.  C.) 

So  far,  joining  Uie  English  and  American  principles  of  action  on  this  question,  they 
seem  to  result  in  a  comprehensive,  and  at  the  same  time  a  rational  and  safe  rule  of  ev- 
idence. The  American  cases  admit,  as  will  be  seen,  considerable  latitude  in  defining 
what  declarations  shall  be  considered  as  a  part  of  the  res  gestse. 

There  are,  however,  a  few  American  cases  which  have  departed  altogether  from 
both  of  the  above  grounds;  thus  giving  to  the  principal  all  the  power  of  a  joint  con- 
tractor, or  partner,  and  making  him  more  than  an  agent.  In  one  case,  (Meade  v. 
M'Dowell,  5  Binn.  195,)  before  cited  to  another  point,  the  defendant  had  written  to 
the  plaintiff,  offering  to  stand  jointly  bound  with  Wilson,  for  any  contracts  be  might 
make.    Tliis  was  Aug.  15th,  1798.    April  23d|  1799,  W.  sent  a  letter  to  the  defend- 
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ant,  giving  a  statement  of  what  he  had  pOTchased  under  the  guaranty ;  and  the  plain- 
tiff relied  on  this  as  evidence  to  prove  tlie  contract,  and  fix  the  amount.    It  was  re- 
ceived, though  objected  to ;  and  Tilghman,  C.  J.,  lays  down  a  very  broad  proposi- 
tion :  *'  Meade  having  confided  to  Wilson  the  making  of  the  contract,  confided  to  him 
likewise  the  power  of  furnishing  evidence  of  the  contract.    The  contract  having  been 
made  by  parol,  without  witnesses,  it  was  impuesible  to  prove  it  in  any  other  manner 
than  by  subsequent  declarations  of  the  party."    (p.  197.)    Had  tiie  remark  been  con- 
fined to  tlie  time  of  sale,  and  tlie  cotemporaneous  act  of  acknowledging  the  sale  by  a 
bill,  receipt,  or  otlier  memorandum,  it  would  be  clearly  within  the  principle  of  the  res 
gestae ;  but  the  actual  contract  had  been  made  some  time  since.    The  principal  had 
ceased  to  deal  on  the  credit  of  the  defendant ;  and,  on  the  whole,  the  decision  seema 
founded  on  such  a  comprehensive  construction  of  the  contract  of  guaranty  as  to  render 
it  'more  perilous  than  it  has  been  generally  esteemed.    For  if  the  vendee  of  goods» 
under  a  continuing  guaranty,  has  power  at  any  time  to  furnish  evidence  of  lus  pur- 
chases by  his  declarations,  why  not  any  other  principal,  to  furnish  the  same  kind  of 
evidence,  in  regard  to  his  acts ;  whether  at  the  time,  or  ailer  they  are  done  ?    Surely 
the  Ch.  J.  did  not  mean  to  make  the  competency  depend  on  what  he  incidentaUy  men- 
tions, the  probable  want  of  legitimate  proof;  for  this  would  be  a  still  broader  opening 
to  hearsay.    Yet  other  and  very  learned  tribunals  have  certainly  gone  the  full  length 
of  Meade  v.  M'Dowell ;  and  even  the  wife's  admissions  against  her  surety,  in  favor  of 
the  husband,  were,  in  one  case,  received,  and  deliberately  sanctioned.    He  agreed 
with  her  and  the  defendant,  that  she  should  live  separate,  and  that  he  would  deliver 
her  certain  articles,  in  consideration  whereof  the  defendant,  her  trustee,  engaged,  at 
her  surety,  to  pay ;  and  in  an  action  against  the  surety,  her  admissions  that  she  had 
received  the  articles,  were  held  evidence  for  the  husband,  the  plaintiff.    (Fenner  v. 
Lewis,  10  John.  Rep.  38.)    In  this  case,  the  court  use  terms  quite  as  broad,  indeed 
broader  than  those  of  Tilghman,  C.  J.,  supra.    They  treat  the  wife,  as  the  mutu- 
al agent  to  receive  the  property ;  and  infer  that  therefore  her  confessions  woukl  be  ad- 
missible.   (Quere;  see  ante,  note  183,  p.  180.)    ''No  principle,"  they  say,  "would 
seem  to  be  more  clear  than  that  the  person  to  whom  performance  of  the  act  is  agreed 
to  be  made,  is  competent  to  acknowledge  such  performance.   If  she  is  competent  to  re- 
ceive, she  is  competent  to  give  a  receipt  for  them,  and  if  her  receipt  would  have  been 
good  evidence  of  the  delivery,  her  parol  admission  must  be  equaUy  so."    Several  cases 
of  admissions  by  general  agents  are  there  cited.    No  doubt  admissions  of  tlie  person 
entitled  to  receive,  are  evidence  against  him.    How  far  they  are  so  in  regard  to  third 
persons,  we  examined  ante,  note  479.    But  this  case  would  seem  to  be  clearly  defen- 
sible, on  the  principle  that  the  admission  was  made  by  the  party  really  in  interest 
against  the  nominal  party,  as  we  mentioned  in  regard  to  the  same  case,  ante,  note 
183,  p.  183.    For  the  cases  supporting  this  last  view,  see  our  note  173,  ante,  p.  16S, 
etseq. 

In  South  Carolina,  too,  the  distinction  advanced  by  some  of  the  judges  in  State  v. 
Johnson,  supra,  has  been  reconsidered,  and  the  acknowledgments,  of  the  principal 
made  at  any  time,  indefinitely  let  in  upon  the  surety.  This  was  done  in  an  action 
against  the  sureties  of  the  sheriff.  (Treasurers  v.  Bates,  3  Bail.  Rep.  S63, 380,  et  seq.) 
The  State  v.  Johnson,  seems  to  be  the  only  authority  cited,  and  that  contains  no  re^ 
erence  to  any  of  the  numerous  point  blank  cases  the  other  way.    In  Treasurers  v. 
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Bates,  the  court  say  the  surety  is  a  privy  in  law  with  the  principal,  and  what  binds  the 
latter  binds  the  former.  In  a  word,  they  are  put  exactly  on  the  groudd  of  joint  princi- 
pals. In  Simonton's  assignees  y.  Boucher  and  others,  (S  Wash.  G.  C.  Rep,  47S,)  ac- 
knowledgments were  also  received  by  the  principal  against  his  sureties.  The  nature 
of  the  acknowledgments,  or  the  ground  on  which  they  were  received,  is  not  mentioned* 
It  is  a  meagre  case.  These  cases,  which  go  to  receive  acknowledgments  are  also  sus- 
tained by  a  general  dictum,  which  fell  from  the  court,  on  the  trialof  Respublisav.Da* 
vis,  (3  Yeates,  128.) 

Such  are  the  conflicting  authorities  upon  hearsay  of  the  principal,  as  evidence  against 
the  surety ;  the  first  cautiously  excluding  eveiy  thing,  while  the  surely  is  alive,  which 
does  not  make  a  part  of  the  res  gestae ;  or  if  he  be  dead,  receiving  other  declarations 
as  being  in  writing,  and  against  his  interest,  and  therefore  coming  in  like  those  of  any 
third  person  disconnected  with  the  surety ;  the  second,  either  {facing  him  on  tiie  foot* 
ing  of  a  general  agent,  or  the  authoritative  ground  of  a  privy  in  law»  Among  these 
cases^  there  seems  to  be  no  doubt  that  those  which  d«ny  to  naked  acknowledgments  of 
the  principal  any  influence  whatever  upon  the  surety,  come  nearest  to  the  fundamental 
character  of  that  relation ;  which  is  an  obligation  on  the  part  of  tlie  surety  to  answer 
for  some  act  of  the  principal,  in  case  of  his  fiiilure.  (Theobald's  Law  of  Pn  and  Sur., 
1^  2.)  The  obligation  being  precisely  commensurate  with  that  of  the  principal,  to 
place  the  surety  within  reach  of  these  admissions  or  declarations,  would  at  least  be  mul* 
t^lying  the  means  of  evading  that  strictness  in  the  mode  of  inquiry,  which  the  surely 
has  iC  right  io  demand. 


NOTE  486— p.  269. 


ISo,  where  the  receipt,  entry,  Sec  is  given  in  evidence  as  part  of  the  res  gestie,  by 
the  principal,  to  charge  the  surety,  it  must  be  proved  to' be  genuine,  in  the  usual  mode 
of  proving  papers.  (Bernard  v.  Commonwealth,  4  Litt  148,  151.  SeeHagamanv* 
Stafibrd,  9  Bbckf.  Rep.  351 ;  Den,  ex  dem.  Blair,  v.  Miller,  the  latter  stated  in  the 
note  488,  post;  Snavely  v.  M'Pherson,  5  Har.  &  John.  150, 151, 154.) 


NOTE  487— p.  259. 
See  a  remark  on  this  subject,  ante,  note  479,  p.  641, 2,  together  with  the  nett  note»  488» 


NOTE  488— p.  260. 


See  ante,  note  479,  p.  ^39.  In  Den,  ex  dem.  Blair,  v.  Miller,  (3  Dev.  261 ,)  to  prOve 
the  date  of  a  lessee's  possesskxn,  his  promissory  note  for  rent,  dated  30  years  before  the 
suit  brought,  being  proved  by  the  subscrilung  witness,  was  read  in  evidenoe  to  tto 
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jury,  without  accomptnying  it  with  proof  of  the  tenaDt's  death.  It  paased,  however* 
without  any  objection  being  raised,  and  on  motion  for  a  new  trial,  the  court  put  the  an* 
awcr  mainly  on  that  ground.  Tliey  mention  the  clear  proof  of  its  genuineness  and  its 
ancient  date,  as  a  circumstance  to  show  that  it  could  not  have  been  given  collusively ; 
though  clearly,  they  sny  it  would  have  been  otherwise,  had  the  proof  of  its  executioii 
depended  on  an  acknowledgment  of  the  leasee,  of  recent  date. 


NOTE  489— p.  265. 


We  have  seen,  by  various  cases  in  note  4S2,  ante,  and  in  other  places,  and  may 
farther,  by  eases  which  we  shall  here  cite,  that  ail  memoranda,  entries,  ex  parfe  aifida* 
viis,  certificates,  receipts,  accounts  stated,  or  other  papers  framed  by  private  persons, 
are  of  themselves  mere  naked  hearsay.    They  are,  therefore,  never  allowed  to 


toy  intrinsic  force,  as  proof  against  third  persons;  (ante,  note  431,  p.  550 ;  Steel  v. 
Duncan,  3  Yeatcs,  US;  Den,  ex  dem.  Bickham,  v.  Pissant,  ljCoxe,.230;  Newaon's 
adm'r  v.  Douglass,  7  Har.  &  John.  417,  433 ;  Treat  v.  Barber,  7  Conn.  Rep.  874, 
378;  Philadelphia  Bank  v.  Officer,  13  Serg.  &  Rawie,  49;  Ridgway  v.  Fanners' 
Bank  of  Bucka  Co.,  13  Seig.  &  RawIe,  356;  Chase  v.  Smith,'  5  Verm.  Rep.  556;) 
though  we  have  also  oflen  had  occasion  to  see  that  these,  or  any  other  declarations, 
may  be  made  evidence  by  the  intervention  of  some  extrinsic  circumstance.  We 
eome  now  to  consider  how  far  the  written  declarations  of  third  persona,  who'  are 
merely  indifierent  and  totally  disconnected  with  the  party,  may  be  received  to  a^ 
feet  him  upon  the  mere  circumstance  that  the  writer  is  dead  at  the  time  when 
the  dedaration  is  offered.  Heretofore  we  have  aeen  that  the  receipt  of  such  pa* 
pers  turned  much  upon  the  notion  that  the  entiy  was  at  the  time  against  the  in- 
terest of  the  party  making  it.  And  the  last  case  stated  in  the  text  takes  the  distinet 
ground  that  the  entry  would  not  charge  the  servant ;  and  therefore  it  was  not  within 
Lord  Torrington's  case.  With  how  much  propriety  that  ground  can  be  retained  by  the 
£nglish  courts,  as  being  consistent  with  Lord  Torrington's  case,  will  be  seen  by  the  re- 
marks of  our  author,  as  well  as  by  Evans  v.  Lake,  and  some  other  kindred  cases  stated 
in  the  text  One  of  them,  Hagedorn  v.  Reid,  surely  maintains  no  such  principle ;  and 
this  is  not  the  only  English  case  allowing  the  entry  of  a  deceased  person  as  evidence, 
merely  because  it  was  done  in  the  usual  course  of  his  business.  In  Doe,  ex  dem.  PJat- 
tesliall,  V.  Turford,  (3  Bamw.  &  Adolph.  890,)  the  endorsement  of  a  memorandum  of 
service  upon  the  tenant,  on  the  duplicate  of  a  notice  to  quit,  appeared  to  be  in  the 
hand-writiogof  a  deceased  attorney.  And,  it  being  proved  that  such  endorsement 
was  in  conformity  to  the  usual  practice  of  his  office ;  that  he  prepared  it  himself,  and 
took  it  with  him  on  going  out  with  two  similar  notices  prepared  at  the  same  time,  and 
returned,  having^  endorsed  the  two  other  corresponding  duplicates  in  the  same  way ; 
and  that  the  other  two  notices  were  served  on  the  same  occasion ;  although  such  ser- 
vices were  usually  performed  by  his  clerks,  the  memorandum  on  the  duplicate  of  the 
notice  in  questbn  was  allowed,  with  the  other  circumstances,  as  sufficient  proof  that  it 
had  beeti  also  served.  See  also  per  Parker,  C.  J.,  in  Welch  v.  Barret,  15  Mass.  Rep. 
394 ;  and-tbe  ramarka  uf  the  lond  chancellor  in  Barker  v.  Ray,  3  Ruaa.  63. 
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But  however  Lord  Tortriugton's  case  may  have  been  considered  by  the  English 
courts,  it  has  generally  been  treated  by  our  own  according  to  its  more  obvious  princi- 
ple ;  not  only  as  letting  in  all  books  of  account  kept  by  a  deceased  clerk,  but  all  other 
entries  6r  memoranda  made  in  the  course  of  business  or  duty,  by  any  one  who  would 
at  the  time  have  been  a  competent  witness  lo  ihe  fact  whicli  he  registers.  (Welsh  v, 
Barrett,  .15  Mass.  Rep.  380.  Nic!)ol!8  v.  Webb,  S  Wheat.  326.  Per  Duncan,  J.  in 
Farmers'  Bank  of  Lancaster  v.  Whitehill,  16  Serg.  &  Rawle,  90.)  Accordingly,  it 
has  been  held  in  a  series  of  cases  that,  in  ihe  common  action  by  a  merchant  for  goods 
sold,  the  entries  of  his  deceased  clerk  in  the  shop  books  are  admissible  for  the  plaintiff. 
(Lewis'  ex'r  v.  Norton,  1  Wash.  Rep.  76.  Hunter  v.  Siriith,  6  Mart.  Lou.  Rep.  N.  S, 
351,  2.  Herring  v.  Levy,  4  Mart.  Lou.  Rep.  N.  S.  383.  Clarke  v.  Magruder,  2  Har. 
&  John.  77.  King  v.  Maddux's  ex'rs,  7  id.  467.  Per  Parker,  C.  J.  in  Welsh  v.  BaN 
rett,  15  Mass.  Rep.  386.  And  see  per  Baylies,  J.  in  Chase  v.  Smith,  6  Verm.  Rep. 
559.)  So  of  a  like  entry  by  the  deceased  clerk  of  an  administratrix,  ti  prove  the  pay- 
ment of  money  by  her;  (Brown  v.  Brown's  adm'x,  2  Wash.  Rep.  151  ;)  or  of  a  de- 
ceased bank  clerk,  to  show  that  a  depositor  has  overdrawn.  (Union  Bank  v.  Knapp,  8 
Pick.  96,  Patton's  adm'rs  v.  Craig^s  adm'rs,  7  Serg.  &  Rawle,  126.)  And  a  surviving 
clerk  may  be  sworn  to  explain  the  meaning  of  an  entryof  a  deceased  fellow  clerk.  (Hood 
V.  Reeve,  3  Can*.  &  Payne,  532.)  On  the  same  general  ground,  the  memorandum  of  a 
re-survey,  made  by  a  deceased  surveyor  and  endorsed  on  the  original  survey,  is  receiv- 
able. (Suavely  v.  M'Pherson,  5  Har.  &  John.  150, 151, 154.  Ringgold  v.  Galloway, 
8  id.  451,  455,  6,  7,  contra.)  But,  to  be  admissible,  it  must  be  particular,  definite, 
and  certain.  Where  it  was  made  up  of  opinions  and  loose  statements,  it  was  reject- 
ed. (Stoddert  v.  Manning,  2  Har.  &  Gill,  147, 156,  7.)  The  field  notes  of  Lord  Hal- 
ifax's surveyor  (he  being  dead)  were  received.  (Richardson  v.  Carey,  2  Rand.  87.) 
The  entry  of  a  deceased  commissioner  to  take  acknowledgments  of  deeds,  charging  for 
certain  acknowledgments,  were  received  in  evidence,  on  a  question  upon  the  genuine- 
ness of  certain  deeds.    (Nourse  v.  M'Cay,  2  Rawle,  70.) 

It  should  be  observed  that,  in  the  two  last  cited  Maryland  cases,  the  notes  of  de- 
ceased surveyors,  in  proper  form,  are  distinctly  recognized  as  within  the  general  prin- 
ciple. Thus  this  highly  useful  and  important  class  of  entries  come  in  by  a  double  title; 
that  of  boundary,  noticed  ante,  note  477,  p.  628,  added  to  the  one  we  are  now  upon, 
which  is  evidently  the  most  comprehensive  of  the  two. 

The  entries  of  surveyors,  engineers  and  commercial  agents,  are  obviously  destined 
to  very  great  variety  and  importance,  as  a  branch  of  documental  testimony. 

The  most  common  application  of  this  principle  has  been  made  to  the  entries  of  nota- 
ries and  others,  intended  as  memoranda  of  what  they  have  done  in^enftinding  pay- 
ment, and  giving  notice  of  non-payment  upon  promissory  notes,  in  order  to  fix  endor- 
sers. In  these  cases,  as  we  shall  see  at  large  in  our  secx)nd  volume,  time  and  other  cir- 
cumstances being  objects  of  minute  attention,  often  demanding  a  variety  of  conduct, 
nicely,  skilfully  and  promptly  adapted  to  particular  exigences,  prudence  always  dic- 
tates a  full  and  careful  entry  of  every  step ;  and  such  is  tlie  usual  course.  A  great  ma- 
jority of  this  kind  of  paper,  with  which  the  United  States  is  alm«wt  literally  flooded,  it 
payable  at  incorporated  banks.  There  its  notarial  management  is  generally  confided 
to  particular  persons,  who  keep  regular  registers  of  what  they  have  done  upon  each 
Qote.  Sometimes  they  act  personally,  and  sometimes  tbiuugh  their  ckxkB ;  aad  beoo9 


676  Mearsay  not  Etidenct.  [Ch.  7. 

the  death  of  either  leaves  a  good  many  instaDcea  of  tliia  kind  of  aecoDdary  proof. 
Sometimes  the  notary  acts  himself^  and  the  entry  is  made  by  a  clerk  or  amanuensis, 
retained  for  the  occasion.    But  in  whatever  form,  it  is  now  settled  that  these  entries 
are  admissible  in  evidence  on  the  death  of  the  person  who  is  alone  able  personally  to 
•peak.    The  leading  case  on  this  question  is  thai  of  Welch  v.  Barrett,  (15  Mass.  Rep. 
880,  A.  D.  1819,)  in  which  the  court  ground  themselves  expressly  upon  Lord  Tor- 
rington's  case,  and  advance  the  general  rule  with  which  we  began  this  note,  as  the 
true  ground  of  that  case.    Welsh  v.  Barrett  was  ibllowed  by  the  supreme  court  of  the 
United  Sutes,  in  Nicholls  v.  Webb,  (8  Wheat  336,  A.  D.  1833,)  by  the  supreme 
court  of  New- York,  in  Halliday  v.  Martinet,  (30  John.  Rep.  168,  A.  D.  1833,)  by  Uie 
supreme  court  of  Tennessee,  in  Bell  v.  Perkins,  (Peck's  Rep.  361,)  and  M*NeiU  v. 
Elam,  (id.  968,)  both  A.  D.  1833,  and  it  has  since  been  treated  as  the  settled  Jaw. 
(Per  Duncan,  J.  in  Farmer's  Bank  of  Lancaster  v.  Whitehill,  16  Serg.  &  Rawle,  89, 
90.    Wilbur  v.  Selden,  6  Cowen's  Rep.  163.    Butler  v.  Wright,  3  Wend.  Rep.  369, 
370,  375.    Hart  v.  Wilson,  id.  513.    Nichols  v.  Goldsmith,  7  Wend.  160.)    finally, 
several  states  have  passed  statutes  regulating  this  notarial  evidence.    How  manj  we 
know  not   As  to  New- York,  see  3  R.  S.  383,  §  46 ;  id.  384,  §  47 ;  sess.  56,  p.  395, 6, 
act  of  1833,  §  8.    The  last  cited  act  is  stated  ante,  note  491,  p.  550,  551 .    Our  infor- 
^nation  as  to  the  statutes  of  other  states  is  derived  incidentally'  through  their  reports, 
fnm  which  we  find  t}\ere  is  something  in  Kentucky,  (7  Monroe,  555,  557,)  somethii^ 
in  Tennessee,  (Peck,  361,)  and  as  to  South  Carolina,  see  infra. 

The  principle  iS)  of  course,  not  confined  to  official  acts  by  notaries;  but  extends  to 
any  other,  acting  in  the  line  of  the  same  business.  If  the  notarial  business  and  entry 
be  done  by  a  runner  or  messenger  of  the  bank,  it  is  the  same  thing,  (Welsh  v.  Bar- 
rett, 15  Mass.  Rep.  380,)  or  by  a  cashier.  (Nichols  v.  Goldsmith,  7  Wend.  160.)  So 
if  the  duty  be  done  by  the  deceased  notary,  and  the  entry  made  by  another,  as  by  his 
daughter,  under  his  direction.  (M'Neill  v.  Elam,  Peck's  Rep.  368.)  But  in  such  case, 
though  the  person  doing  the  service  be  dead,  the  clerk  or  amanuensis  must  be  produc- 
ed, if  alive.  It  is  not  enough  that  he  be  out  of  the  jurisdiction  of  tlie  court  (Wilbur 
T.  Selden,  6  CTowen's  Rep.  163.) 

The  forms  of  these  entries  are  as  various  as  the  modes  which  may  strike  the  fancy 
of  the  person  who  does  the  business.  But  if  significant  and  certain  to  a  common 
intent,  they  are  receivable.  They  have  been  considered  under  different  modifi- 
cations in  several  cases.  (Nicholls  v.  Webb,  8  Wheat  336,  Halliday  v.  Martinet, 
90  John.  Rep.  168.  Bell  v.  Perkins,  1  Peck's  Rep.  361.  M'NeiU  v.  Elam,  id.  268. 
BuUer  v.  Wright,  9  Wend.  369.  Hart  v.  Wilson,  id.  513.  Nichols  v.  Goldsmith,  7 
id.  160.)  la  Bell  v.  Perkins,  the  entry  was  quite  general :  "  duly  notified  in  wri- 
ting, 9th  July,  1819,  the  last  day  of  grace  being  Sunday,  the  18th ;"  and  so  it  will  be 
seen  of  Nicholls  v.  Webb  and.  several  other  cases. 

The  courts  in  South  Carolina  seem  not  to  have  gone  so  far  as  to  receive  such  en- 
tries in  evidence.  Thusi  a  deceased  jailor's  original  entry  in  his  prison  book  ofieied 
to  prove  the  time  during  which  a  prisoner  was  in  custody,  was  denied.  (Walker  v. 
M'Mahan,  1  Const  Rep.  139.)  So  the  usual  entry  of  a  deceased  notary  to  prove  de- 
mand and  notice  upon  a  promissory  note.  (Williamson  v.  Patterson,  3  M'Cord,  133.) 
Though  this  has  been  remedied  by  statute,  (id.,  note  (a).  And  see  Dobeon  v.  Laval, 
A  M'Cord,  57,  and  Bank  of  S.  Car.  v.  Green,  9  Bail.  330,  in  which  cases  this  statute  is  re- 
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ferred  to,  and  the  extent  of  a  notary's  territorial  jurisdiction,  atd  the  form  of  his  certifi- 
cate under  the  statute,  considered.  Some  of  our  courts  seem  to  have  been  embarrassed 
with  the  restricted  notion  of  entry  iigainst  interest,  which  is  still  often  imputed  by  the 
English  courts  as  the  principle  of  Lord  Torrington's  case.  We  think  it  will  be  seen 
by  the  remarks  of  our  author,  and  the  examination  bestowed  upon  the  question  in 
NichoDs  v.  Webb,  not  only  that  no  such  principle  is  to  be  found  in  Lord  Torrington's 
case,  but  that  the  English  courts  themselves,  especially  at  nisi  prius,  have  several 
times  acted  upon  the  more  liberal  construction  of  that  case.  Indeed,  in  receiving  one 
kind  of  this  evidence,  the  learned  court  of  South  Carolina  have  been  more  liberal  than 
the  courts  of  our  other  states.  The  former  receive  evidence  of  mercantile  accounts 
between  vendor  and  vendee,  not  only  by  proving  the  entries  of  a  deceased  clerk,  but 
those  of  one  absent  from  the  state.    (Elms  v.  Chevis,  St  M'Gord,  359.) 

In  genera],  the  cases  agree  that  the  entry,  or  other  memorandum  of  the  deceased, 
must  appear  to  have  been  made  at  or  about  the  time,  as  a  memorandum  of  the  trans- 
action, and  ndi  be  a  mere  subsequent  declaration  of  what  had  been  done,  in  the  pass- 
ed te*nse.    (Farmers'  Bank  of  Lancaster  v.  Whitehill,  16  Serg.  &  Rawle,  89.)    Ac- 
cordingly, the  letters  of  a  deceased  agent  or  friend,  stating  what  he  had  done  as  such, 
are  not  receivable.    The  court  say,  '^  such  evidence  is  not  like  entries  in  the  usual  and 
accustomed  mode  of  business  and  dealing  like  Price  v.  Lord  Torrington,  (1  Salk. 
385,)  or  in  the  ordinary  course  of  official  duty,  as  in  the  case  of  Nichols  v.  Webb^ 
8  Wheaton ;  nor  within  the  principles  or  analogies  of  any  of  the  intermediate  cases, 
where  the  books  or  copies  from  books  regularly  kept  by  deceased  persons  in  the  usual 
course  of  business,  have  been  admitted  upon  proof  of  the  death,  hand-writing  and  usu- 
al course  of  dealings  and  transactions  by  them.    It  is  no  part  of  the  res  gestae,  but  a 
mere  ex  parte  statement,  not  on  oath,  res  inter  alios  acta.    (Morton's  adm'r  v.  Smith, 
4  Monroe,  313,  314.)    So  on  a  question  of  the  defendant's  dilligence,  the  letters  of 
his  deceased  agent,  who  resided  abroad,  were  denied  as  evidence  against  the  plaintiff; 
(Farminghkm  Manufacturing  Co.  v.  Barnard,  2  Pick.  532.)    The  court  take  about  the 
same  range  of  remark  as  we  have  given  from  Morton's  adm'r  v.  Smith.    On,  the  same 
principle,  and  accompanied  by  the  same  distinctions,  th&  ex  parte  affidavit  of  a  nota- 
ly's  deceased  clerk  \vas  rejected  as  evidence,  to  prove  a  notice  of  non-payment   (Far- 
mer's Bank  of  Lancaster  v.  Whitehill,  16  Ser^;.  &  Rawle,  89.)    In  an  action  on  a  pol- 
icy, the  protest  of  the  deceased  captain  was  held  inadmissible  to  prove  the  loss.    (Patr 
terson  v.  Maryland  Ins.  Co.,  3  Har.  &  John.  71,  74,  77.    Chase,  J.  dissenting.)    Yet 
an  extreme  case  was  allowed  to  furnish  an  exception.    And  letters  from  an  agent, 
who  afterwards  died,  to  prove  a  demand  made  of  a  debtor  on  a  distant  barbarous  coast, 
were  received,  the  court  putting  their  adipisaibilty  on  the  ground  of  a  necessity  arising 
from  the  peculiar  and  extraordinary  circumstances.    (Greenwood  v.  Curtis,  6  Mass. 
Rep.  358.)    And  a  still  more  extraordinary  piece  of  testimony  has  been  recently  acted 
upon  in  England.    A  merchant  had  made  a  voluntary  assignment  to  his  confidential 
clerk.    On  his  death,  a  letter  or  written  declaration  was  found  with  his  will,  shewing 
the  assignment  to  have  been  obtained  by  undue  influence  on  the  part  of  the  deiir. 
This  was  received,  in  connection  with  other  circumstances,  as  evidence  sufficient  to 
set  the  assignment  aside.    (Collins  v.  Hare,  3  Dow  &  Clark,  139;  145,  149,  on  appeal 
from  the  Irish  chancery  to  the  house  of  lords.)    In  Doe,  ex  dem.  Davy,  v.  Had- 
don,  (3  Doug.  310,)  the  oral  declaration  of  a  judicial  oflicer,  (since  dead,)  tending  to 
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•how  that  he  had  been  guilty  of  corruption  in  making  an  adjudication,  was  received 
as  evidence  to  impeach  his  act.  But  whether  the  usage  of  the  sessions  to  receive  the 
declarations  of  a  deceased  husband  as  to  his  place  of  settlement,  could  be  sustained, 
was  doubted ;  though  Willes,  J.  thought  that  it  might  (Rex  v.  St  Sepulchre,  4 
Doug.  ^36,  S38.) 

The  rule  does  not  extend  to  mere  oral  declarations  of  the  deceased.  (Per  Parkov 
Ch.  J.  in  Farmingham  Manufacturing  Co.  v.  Barnard,  3  Pick.  594.)  But  see  what 
was  said  by  the  lord  chancellor  in  Barker  v.  Ray,  3  Russ.  63.) 

In  no  case,  where,  owing  to  some  extrinsic  circumstance,  such  as  the  death  of  the 
person  making  the «niry,  memorandum  or  other  paper,  or  his  being  alive,  and  able  to 
swear  that  it  accords  with  the  truth,  it  may  be  received  in  connection  with  that  circum- 
stance, is  this  any  ground  for  the  exclusion  of  oral  ^evidence,  as  inferior  in  degree. 
Thus,  though  the  deceased  father  may  have  registered  his  child's  age  in  his  family  bi- 
ble,  this  does  not  preclude  testimony  on  the  same  point  from  any  one  having  the  re- 
quisite knowledge ;  nor  is  it  necessary  to  account  (or  the  absence  of  the  roenaoranduscu 
(Berry  v.  Waring,  a  Har.  &  Gill.  103.  Taylor  v.  Hawk,  1  M'Cord,  164,  antej  note 
468,  p.  622.)  And  a  memorandum  of  a  prisoner's  confession,  made  by  a  district  attor- 
ney, need  not  be  produced.  He  may  give  oral  evidence  of  the  admission.  (Patton  v. 
Freeman,  Coxe's  Rep.  113.)  And  see  ante,  note  415,  p.  543.  The  use  of  memoran- 
da made  by  a  witness,  and  from  which  he  testifies  in  court,  and  the  extent  to  which  it  be- 
comes evidence,  we  have  already  partially  seen,  ante,  note  442,  p.  582,  and  sliall  have  oc- 
casion to  consider  more  at  large,  when  we  come  to  the  title  of  the  examination  of  wit- 
nesses. But  the  serious  question  when  the  degree  of  this  kind  of  testimony  is  looked 
to  is,  whether  it  be  not  itself  inferior  and  secondary,  so  long  as  the  ordinary  oral  proof 
appears  to  remain  within  the  power  of  the  parly;  not  whether  the  latter  shall  give 
Way  to  the  former.  And  accordingly  the  original  entries  of  the  deceased  clerk  of  auc- 
tioneers were  denied,  as  evidence  of  sales  by  him,  made  for  the  plaintifls  to  the  defend- 
ants. The  point  was  contended,  and  seems  lo  have  been  holden,  on  tlie  ground  that 
the  auctioneers  were  alive,  and  competent  witnesses,  and  their  evidence,  therefore,  ihc 
best.  Chase,  Ch.  J.,  and  Nicholson,  J.,  dissented,  holding  the  testimony  admissible. 
They  thought  it  was  not  inferior  in  degree  to  that  of  the  auctioneers.  (Walsh  v.  Gil- 
mor,  3  Har.  &  John.  383.)  The  learned  judges,  who  dissented,  will  find  themselves 
fully  sustained,  by  a  late  case  in  the  king's  bench,  which  we  stated  for  another  purpose, 
ante,  note  485,  p.  670;  (Middleton  v.  Melton,  10  Barnw.  &  Cressw.  817.)  That 
court  held;  unanimously,  that  difference  in  degree  is  not  predicable  between  testimony 
coming  from  a  personal  observer  of  the  matter,  and  an  entry  of  the  same  matter  by  a 
deceased  observer.  It  will  be  seen  that  there,  the  proof  was  of  entries,  showing  mon- 
ey paid  to,  and' ticked  off  by  a  deceased  collector  of  taxes  made  by  him,  and  accom- 
panied with  various  receipts  for  the  money,  in  order  to  charge  his  sureties;  both  the 
ticked  and  receipted  payments,  of  course,  being  proveable  by  those  who  made  them. 
The  objection  was  distinctly  raised,  that  their  testimony  wouM  be  higlier  in  degree, 
and  as  distinctly  overruled.  Here,  too,  secondary  evidence  was  given  of  the  book  it- 
self, containing  the  entries  which  the  defendant  had  refused  to  produce,  on  notice ;  yet 
held  equal  in  degree  with  the  testimony  of  an  eye  witness.  In  looking  over  the  cases 
relating  to  this  kind  of  testimony,  it  will  be  perceived  that  the  courts  must,  in  a  gteat 
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vtriety  of  cases,  have  acted  in  total  disregard  of  thia  distinction ;  uniformiy  ailowiDg 
the  party  to  make  his  election  between  an  entry  and  a. living  witness  of  tlie  fact. 

But  if  you  seek  to  prove  the  contents  of  the  paper,  it  must  be  produced,  or  its  ab- 
sence accounted  for.  (Curtis  v.  Patton,  6  Serg.  &  Rawie,  135,  antCj  note  420,  pi 
549,  550,  and  note  468,  p.  633.  Mtddleton  v.  Melton,  supra.)  And  in  all  cases  the 
hand*writing  of  the  person  making  the  entry  must  be  proved  in  the  usual  way.  (Snave- 
ly  V.  MTherson,  5  Har.  &  John.  150,  ante  358,  9,  of  the  text,  and  note  486,  p.  673.) 

Before  the  entry,  &o.  is  entitled  to  be  used,  the  person  who  made  it  must  be  first 
shown  to  have  died.  (Kenedy  v.  Fairman,  1  Hayw.  458.  Whitefield  v.  Walk,  3 
Hayw.  34.  Wilbur  v.  Selden,  6  Cowen's  Rep.  163.)  It  is  not  enough  that  he  be 
beyond  the  jurisdiction  of  the  court,  or  beyond  the  reach  of  process.  (Kenedy  v.  Fair-' 
man,  1  Haywi  458.  Whitefield  v.  Walk,  3  Hayw.  34.  Wilbur  v.  Selden,  6  Cowen's 
Rep.  163.  Cummings  V.  Fisher,  Anth.  N..P.  Rep.  1.)  A  fortiori,  if  he  be  within 
reach  of  process;  (Tunno  v.  Rogers,  1  Bay,  480.  Philadelphia  Bank  v.  Officer,  13 
Serg.  &  Rawle,  49 ;  Smith  v.  Lane,  12  Serg.  &  Rawle,  80,  87 ;)  and  present  in  court. 
(Weems*  lessee  v.  Disney,  4  Har.  &  M*Hen.  156.  Per  Marcy,  J.,  in  Leggettv.  Boyd, 
3  Wendell,  376,  379.)  But  insanity  has  been  holden  an  excuse  equivalent  to  that  of 
death.  (Union  Bank  v.  Knapp,  3  Pick.  96.)  See  ante,  note  468,  p.  633,  note  441,  p. 
576.  And  several  cases. have  holden  that  permanent  absence  from  the  state  is  the 
same  thing.    (Elnas  v.  Chevis,  3  M'Cord,  350.    Tunno  v.  Rogers,  1  Bay,  480.) 


NOTE  490— p.  266. 


Se  every  member  of  a  cttd>  is  presumed  to  be  acquainted  with  its  rules.;  and  where 
they  provided  that  each  subscriber  should  pay  10  guineas  annually,  as  the  **  house 
bill)''  to  be  paid  to  the  master  of  the  club,  it  was  held  that  he  might  recover  that  sum 
of  a  subscriber  without  any  proof  that  the  latter  knew  thcTuIes,  other  than  that,  by 
their  own  provisions,  they  were  to  be  contained  in  a  book  to  be  kept  by  tlie  master^ 
and  were  to  be  accessible  to  each  member,  though  they  were  neither  posted  up  nor 
sent  to  the  members.  (Raggett  v.  Musgrave,  3  Carr.  &  Payne,  j5.56.)  If  there  be 
a>provision  in  the  rules,  that  the  annual  due  shall  be  paid  on  a  certain  day,  and  if  no 
notice  be  given  by  the  subscribers  of  tin  intention  to  discontinue,  they  are  still  to  be 
considered  members,  they  will  continue  liable,  unless  they  sliew  affirmatively  that  such 
notice  was  given.  (Raggett  v.  Bishop,  3  Carr.  &  Payne,  343.)  These  two  cases  re^ 
lated  to  the  rules  of  the  cocoa-tree  club.  To  see  all  the  facts  material  to  the  points  of 
evidence  in  either,  the  cases  should  be  perused  in  connection. 

In  these  cases,  it  will  be  perceived  tliat  the  parties,  having  acted  on  the  books  with 
a  presumed  knowledge  of  their  contents,  were  well  held  to  assume  and  promise  accord- 
ing to  the  terms  of  the  club-rules.  And  there  are  various  other  relations  wherein  books 
common  to  the  inspection  of  several  parties,  though  kept  by  one  side  only,  become  ev- 
idenee  against  the  other  in  the  same  way  as  their  own  books,  or,  at  least,  like  the  case 
in  the  text,  as  accounts  delivered  and  assented  to.  And  they  may  sometimes  become 
evidence  of  the  afiiirs  of  the  parties,  even  as  against  strangers. 
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Thus,  it  was  held  in  Furness  v.  Cope,  (5  Bisg.  114,)  that «  Banker's  teger  was 
oeivable  in  evidence  to  shew  that  his  customer  had  no  funds  in  his  hands.  It  was  a 
book  to  which  all  the  clerks  of  the  house  referred,  to  see  whether  th^y  should  pay 
checks.  It  was  objected  that  the  clerks  who  made  the  several  entries  shoidd  have  been 
called,  especially  as  tlie  book  was  offered  by  the  bankrupt's  assignees  against  the  de- 
fendant, who  was  a  mere  stranger.  The  answer  given  by  the  court  was,  that  great 
mischief  would  ensue  from  requiring  all  the  clerks  to  b^  called;  and  without  the  book, 
it  would  be  impossible  to  prove  this  negative,  though  the  book  might  not  be  admissible 
to  prove  an  affirmative,  the  receipt  of  money.  (2  Moor^  &  Payne,  197,  S.  C.)  In  the 
report  of  this  case  by  the  last  book,  Park,  J.  compares  the  leger  to  the  book  of  a  pub- 
lic prison,  used  to  prove  the  time  of  a  prisoner's  discharge  or  commitment.  In  an  ao 
tion  by  a  bank  upon  the  cashier's  surety  bond,  the  books  ^ept  by  clerks  under  his 
control,  and  shown  to  be  in  their  hand-writing,  are  admissible  as  evidence  to  lay  the 
foundation  for  proving  that  he  connived  at  false  entries  made  in  them,  and  to  show 
fraud,  malcondjict,  &c.  (Union  Bank  of  Maryland  v.  Ridgely,  1  Har.  &  GiU,  324, 
430,  431.)  In  an  action  for  money  had  and  received,  by  a  bank  against  a  depositor 
who  had  overdrawn,  the  bpoks  of  the  bank  are  competent  evidence  to  show  receipts 
and  payments  of  money ;  and  if  the  clerk  who  made  the  entries  be  dead,  or  insane,  the 
book  in  which  the  entries  are  made  is  admissible,  on  proving  his  hand-writing.  The 
bank  books  are  the  more  proper  as  evidence,  because  the  bank  furnishes  copies  to  its 
depositors ;  and  the  officers  are  agents  for  both  parties,  and  bound  to  submit  the  books  to 
the  depositor^  for  inspection  a  t  all  proper  times.  (Union  Bank  v.  Knapp,  3  Pick.  96, 108.) 
The  officers  are  clearly  agents  of  the  bank,  and  their  entries  of  deposits  in  a  dealer's 
bank  book,  made  at  the  time  of  the  deposits,  are  very  strong  evidence,  if  not  conclu- 
sive, on  the  bank.  But  if  the  book  be  sent  to  be  written  up  afterwards,  the  entry  is 
not  so  strong  as  evidence ;  and  may  be  .more  freely  examined.  In  the  former  case^  it 
is  said  to  be  an  original  entry,  and  conclusive  on  the  bank.  (Per  Spencer,  J.  in  Man« 
hattan  Co.  v.  Lydig,  4  John.  Rep.  389.)  But  the  officer,  though  the  agent  of  the 
bank,  is  not  the  agent  of  the  depositor  for  this  purpose,  who  may,  therefore,  show  a  mis- 
take, though  the  bank  have  a  by-law  requiring  that  the  payment  should  be  examined 
at  the  time.  This  cannot  bind  strangers.  (Mechanics'  &.  Farmers'  Bank  in  the  city  of 
Albany  v.  Smith,  19  John.  Rep.  115.)  And  these  cases  are  not  incompatible  with  the 
Union  bank  v.  Knapp.  The  officers  may  well  be  considered  the  depositor's  agents  &c 
the  purpose  of  submitting  their  books  to  his  inspection,  but  not  such  in  the  act  of  «ih 
tering  the  deposit  in  his  book.  Because  a  man  is  agent  for  one  purpose,  it  does  not 
follow  that  he  is  .so  for  another.  Nor  is  an  entry,  though  made  by  the  party  himself^ 
in  general  conclusive  upon  him.  Thus,  though  he  charge  articles  op  his  books  as  sold 
to  only  one  of  two  partners,  he  may  yet  show  tliat  ^ey  came  to  the  use  of  the  two  aa 
a  firm,  and  recover  of  both.  (Richardson  v.  Humphreys,  1  Alab.  Rep.  383.)  Again; 
on  a  question  whether  the  undertaking  of  a  third  person  to  pay  was  origina],  or  col- 
lateral, and  therefore  within  the  statute  of  frauds,  it  ai^;)eared  that  the  plaintiff  chaig' 
ed  the  goods  in  account  to  B.,  adding  <*  guarantee  of  £.,"  (the  defendant^)  who  had 
promised  to  be  responsible  for  goods  to  be  furnished  to  B.  by  the  plaintiff.  The  court 
held  this  not  conclusive  that  credit  was  given  to  B. ;  but  that  it  should  go  to  the  juiy 
in  connection  with  other  circumstances.     (Elder  v.  Warfield,  7  Har.  &  John.  891.) 
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Aod  BO,  it  is  presumed^  in  general  of  a  credit  given  on  book  even  at  the  time  of  the 
payoient.  In  the  Manhattan  Co.  v.  Lydig,  supra,  Spencer,  C.  J.,  agrees  that  this  is 
generally  so,  though  he  puts  a  simultaneous  entry  of  a  deposit  in  a  customer's  bank 
book,  as  an  exception.  The  history  and  use  of  this  bank  book  is  given  in  the  case. 
The  entries  seem  to  be  equivalent  to  a  written  receipt  of  the  sum  and  a  promise  to 
pay,  upon  the  faith  of  which  the  customer  draws  his  checks,  &c.  or  bills  of  exchange^ 
The  dictum  is^  however,  in  any  view,  a  very  strong  one,  when  we  reflect  that  even  a 
promissory  note  may  be  impeached  for  mistake  between  the  original  parties,  and  de* 
stroyed  or  reduced,  as  the  failure  of  consideration  shall  appear  to  be  total  or  partiaL 
The  case  does  not  appear  to  stand  exactly  on  any  of  the  grounds  upon  which  errone* 
ous  admissions  have  been  holden  to  conclude,  though  we  placed  it  among  that  class 
of  admissions,  ante,  note  193,  p.  210,  upon  the  strength  of  a  dictum  emanating  from 
such  a  distinguished  judge.  See  also  M'Dowall  v.  Lemaitre^  (2  M'Gord,  320,)  as  to 
the  force  of  a  party's  entry,  when  it  conflicts  with  his  receipt  in  fulL 

Again,  ^'  although  the  book  of  an  individual  is  not  evidence  in  his  favor  against  oih* 
ers,  yet,  from  the  very  nature  of  the  case,  the  books  of  a  partnership  must  be  evidence 
between  the  partners  themselves.  Their  situation  is  one  of  confldence^  They  agree 
to  unites  and,  as  to  others,  to  become  one  person ;  and  the  books  of  the  firm  are  to 
speak  their  language  and  record  their  joint  transactions ;  and  there  is  an  understand'^ 
ing  that  these  books  are  to  be  appealed  to,  to  teQ  their  true  situation.  To  admit  them 
las  evidence,  then,  is  only  efiectuating  their  agreement,  and  using  their  own  criterion 
and  test|  to  ascertain  the  truth.  Such  books,  therefore,  kept  subject  to  the  inspection 
of  each,  must  be  admitted  as  correct  till  the  contrary  id  shewn."  (Per  Judge  Millsi 
delivering  the  opinion  of  the  court  in  Simms  v.  Kirtley,  1  Monroe,  80.)  These  prio* 
ciples  have  odea  been  acted  upon,  both  in  chancery,  on  taking  an  account  between 
partners  before  referees  or  masters,  where  it  is  holden  that  the  mere  entries  are  prima 
&cie  evidence  without  vouchers  or  other  proof^  (Fletcher  v.  Pollard,  3  Hen.  &  MunC 
544, 549, 550 ;  Jordan  v.  White,  4  M&rU  Lou.  Rep.  N.  S.  335, 339 ;  Heartt  v.  Corning, 

3  Paige,  566 ;)  and  before  auditors  in  an  actk>n  of  account.    (Brickhouse  v.  Hunter, 

4  Hen.  &  Munf.  363.)  And  in  trover  for  a  boat  purchased  by  the  plaintiff  of  a  retire- 
mg  partner,  in  1827,  against  the  defendant,  the  acting  partner  of  the  firm,  his  own  en^^ 
try  in  the  common  book,  dated  in  1826,  during  the  continuance  of  the  partnership, 
charging  himself  with  the  boat,  was  aUowed  as  evidence  in  his  favor  to  prove  a  sale. 
(Reno  V.  Crane,  2  Blackf.  Rep.  217.)  The  ordinary  presumption  is,  that  all  the  part^ 
ners  have  access  to  these  books,  and  know  the  entries  which  they  contain.  But  this  is 
a  presumption  firom  the  ordinary  course  of  businesSj  and  may  be  rebutted  by  circum<» 
stances  leading  to  the  contrary  presumption,  such  as  a  distance  of  residence,  or  a  pe- 
culiar course  of  business  precluding  access.  (United  States  Bank  v»  Binney,  5  Mason» 
176, 188.) 

In  one  case,  the  plaintiff  having  proved  that  R.  &  S.  were  partners,  which  was  the 
only  question,  by  an  out  door  clerk  of  S.,  who  had  not  made  any  entries  in  his  book, 
Ihe  defendant  was  albwed  to  prove  the  books  of  S.,  in  order  to  contradict  and  im* 
peach  the  credit  of  the  witness.    (Moyes  v.  Brumaux,  3  Yeates,  30.) 
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NOTE  491— p.  266. 

This  is  aldo  the  law  of  Alabama,  Indiana,  Kentucky,  Louisiana,  J^isMsippi,  Mw' 
iouri  and  Virginia.  (9  and  4  Griffith's  Law  Reg.  U.  S.  pp.  362, 585, 467, 670, 696  and 
1 139.)  As  to  Virginia,  shop  books  were  formerly  evidence  for  the  par^,  but  the  law 
is  altered.  (GrifT.  Law  Reg.  U.  S.  362.)  Farther,  that  they  are  not  evidence  in 
Louisiana,  see  Civ.  Code,  2244 ;  Cavalier  v.  CoUins,  3  Mart.  Rep.  188 ;  Syndics  of 
Johnson  v.  Breedlove,  2  Mart.  Rep.  N.  S.  508 ;  and  Herring  v.  Levy,  4  Mart  Rep* 
N.  S.  383.  Farther,  as  to  Kentucky,  see  1  Monroe,  80.  Whether  books  are  not  evi- 
dence  in  Indiana  to  the  i^me  extent  as  in  J^ew- Jersey  and  J^ew-Yotk,  fin*  which  see 
infra  ^  Quere.  (Harrison  v.  Lagow,  1  Blackf.  Rep.  307.  And  see  this  case  at  length 
stated  infra.) 

In  several  of  the  states,  the  party's  books  containing  his  original  entries  may  be  ad- 
duced as  evidence,  and  supported  by  his  own  oath.  This  is  so  in  Connecticut,  a  state 
which  we  refer  to  as  resting  her  practice  on  the  same  principle,  which  is  common  to 
several  others.  Although  Connecticut  has  a  statute  alluding  to  the  party^s  oath,  and 
giving  an  action  denominated  debt  on  book,  which  is,  in  some  respects,  peculiar  to  this 
state,  (3  Griff.  Law.  Reg.  U.  S.  77,  78,  Swift's  Ev.  81,)  yet  the  statute,  in  its 
terms,  rather  presupposes  than  enacts  that  the  parties  are  to  be  sworn ;  referring,  evi- 
dently, to  a  former  practice  in  the'courts,  of  receiving  such  testimony ;  and  still  leaving 
the  limits  within  which  it  is  to  be  received,  to  remain  as  matter  of  judicial  r^ula- 
tion ;  and  the  statute  has  always  been  treated  as  bearing  that  construction.  (9  Swifts 
System,  166,  7.)  ^<  Perhaps  it  is  safe  to  affirm  that  no  action  of  book  debt  can  be  sus- 
tained, unless  it  be  for  articles,  the  sale  and  delivery  of  which  may  be  proved  by  the 
testimony  of  the  parties."  (Per  Daggett,  J.,  in  Terrill  v.  Beecher,  9  Conn.  Rep.  S49.> 
Original  entries,  as  evidence,  are  restricted  in  this  state  to  charges  in  book  account,  of 
personal  property  sold  and  delivered,  of  services  performed  and  materials  fbimd,  and 
the  use  of  any  personal  chattel  hired  and  returned.  (2  Swifl's  Syst  167.  Swift's 
Ev.  83.) 

Although  the  rules  as  to  competency  are  not  so  strict,  in  respect  to  this  proof,  as  in 
most  other  states,  yet  the  following  prerequisites  are  laid  down  as  the  law  of  Connec- 
ticut, in  order  to  secure  full  credit  "  The  book  ought  to  be  kept  in  a  fair  and  regular 
manner,  and  the  articles  truly  entered  at  the  time  of  the  delivery  or  the  performance  of 
the  service,  so  as  to  be  consistent  with,  and  support  the  oath  of  the  party ;  for  the  book 
is  to  be  considered  as  the  essential  part  of  the  evidence,  and  the  oath  of  the  party  as 
supplementary  to  it.  The  entries  should  be  without  rasure,  alteration  or  interlineation. 
Merchants  and  traders  should  produce  their  daybooks  and  legers,  and  so  of  mechanics 
whose  business  requires  that  mode  of  keeping  accounts.  The  entries  should  also  ajv- 
pear  to  be  fairly  made  from  day  to  day,  in  the  usual  course  of  their  business.  Where 
people  make  single  entries  only,  the  account  should  be  fair,  and  properly  dated.  Whefc 
the  books  are  not  regularly  kepi ;  where  there  appear  to  be  rasures,  alterations,  inter- 
lineations, and  additions ;  and  where  the  accounts  are  made  out  after  the  dispute  has 
arisen,  there  is  a  strong  presumption  against  their  truth,  and  the  party  must  have  oth- 
er proof  to  corroborate  his  testimony,  to  entitle  him  to  recover.  When  a  demand  is 
made  for  the  original  books  and  entries,  and  it  is  refused,  if  the  "party  refusing  cannot 
assign  a  good  reason  lor  it,  every  thing  is  to  be  presumed  against  liim,  that  the  nature 
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of  Che  transaction  will  warrant ;  and  the  fact  ought  to  be  taken  to  be  as  contended  by 
the  other  party,  unless  the  contrary  can  be  proved  by  disinterested  testimony.  (Swift's 
Ev.  81,  2,) 

Speaking  of  the  origin  and  reason  of  this  practice,  a  learned  judge  has  remarked, 
that  it  is  "  founded  on  a  kind  of  moral  necessity.  The  whole  civilized  and  commercial 
world  has,  in  substance,  the  same  thing.  The  principles  of  it,  I  believe,  were  intro- 
duced into  this  country  from  Holland,  by  the  first  settlers  of  New-England.  Its  ori- 
gin doubtless  was  in  commercial  transactions ;  but  its  use  became  necessary  in  the 
conmion  intercourse  of  life  between  man  and  man.  That  in  this  common  and  neces- 
sary intercourse,  there  should  always  be  witnesses  either  of  the  delivery  or  payment  of 
an  article,  could  not  be  expected.  Hence  a  mutual  confidence  and  an  interchange  of 
recollection  became  necessary,  to  furnisli  testimony  founded  on  means  of  knowledge 
common  to  both."    (Per  Brainard,  J.  in  Beach  v.  Mills,  5  Conn.  Rep.  496,  7.) 

The  same  general  practice  pravils  in  Elinais,    (3  Grifii.  Law.  Reg.  U.  S.  423.) 

We  give  from  the  same  writer,  a  summary  of  the  practice  of  the  state  of  Jtfatn^, 
which  will  be  seen  by  the  authorities  from  Massachusetts  and  New-Hampshire,  to  be 
cited  when  we  come  to  treat  of  the  subject  in  a  more  general  way,  to  coincide  with 
the  practice  of  those  states.  *'  In  actions  of  assumpsit,  for  articles  delivered,  or  for  work 
and  labor  performed,  the  admission  of  proof  by  the  book  of  the  plaintiff  himself,  ap- 
pearmg  to  be  in  his  own  hand-writing,  and  supported  by  his  suppletory  oath,  is  prac- 
ticed in  this  state.  It  is  essential  to  this  kind  of  evidence,  that  the  charges  appear  to 
be  in  the  hand-writing  of  the  party,  and  in  such  a  state  that  they  may  be  presumed  to 
have  been  his  daily  minutes  of  business  and  transactions,  in  which  regard  is  had  to 
the  degree  of  education  of  the  party,  the  nature  of  his  employment,  and  the  manner  of 
his  charges  against  otlier  persons.  When  this  appearance  has  been  wanting,  and  the 
presumption  cannot  be  made,  the  evidence  has  usually  been  rejected  as  incompetent. 
The  book  of  the  plaintiff,  though  supported  by  his  oath,  is  wholly  incompetent  to  prove 
the  payment  of  money  to  third  persons,  by  order,  or  charges  of  rent ;  for  better  proof 
of  suck  demands  may  be  obtained.  The  books  of  deceased  persons,  the  charges  ap- 
pearing in  their  hand-writing,  are  admitted  in  evidence,  although  they  cannot  be  veri- 
fied by  oath."  (4  Griff.  Law  Reg.  U.  S.  1005, 1006.)  As  to  MoMochuetU^  see  also 
Oriff.  Law  Reg.  U.  S.  518.  The  law  of  Penniyhania  is  the  same  as  Maine* 
{id.  364.)  The  eases  will  be  given  under  our  general  heads.  And  see  KeUy  v. 
Holdship,  1  Browne,  36.  As  to  New-Hampehire,  see  Griff.  Law  Reg.  U.  S.  47,  8, 
and  8  N.  H.  Rep.  156. 

By  statute,  in  Maasaehutetts,  the  plaintiff's  account  must  be  copied  verbatim,  and 
filed  by  the  time  his  writ  is  served  ;  and  if  the  defendant  would  set-off  an  account,  he 
must  eopy  and  file  it  so  early  as  to  give  the  plaintiff  a  reasonable  time  for  inspec- 
tion. (3  Dane's  Abr.  318,  319.)  The  practice  of  allowing  the  party's  oath  to  smal[ 
money  charges,  is  also  peculiar  to  this  state.  Cash  charges,  not  exceeding  $6,66,  may 
be  thus  supported.  (Shillaber  v.  Bingham,  3  Dane's  Abr.  321.  Per  Putnam,  J.  in 
Union  Bank. v.  Knapp,  3  Pick.  109.)  This  is  equivalent  to  40  shillings,  and  evidently 
arose  from  the  analogous  practice  of  aHowing  the  party  to  support  his  charges  to  that 
amoimt  in  chancery,  on  accounting  before  a  master. 

In  Rhode  hUmd^  there  is  no  statute  on  the  subject ;  but  by  a  long  and  continued 
practice  it  has  now  become  a  kind  of  common  law,  that  account  books  are  evidence. 
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The  party  ofiering  the  books  must  be  first  put  upon  his  voire  dire,  and  swear  that  the 
books  produced  are  his  regular  account  books,  that  the  entries  therein  are  the  original 
entrien,  and  were  made  at  or  about  the  time  purported  by  the  dates.  All  articles  sold 
and  delivered  in  the  regular  course  of  trade,  and  all  kinds  of  services,  and  work  and 
labor  done,  are  considered  proper  charges  in  book  account  (3  Gri£  Law  Reg.  U. 
S.  1 16.)  Mr.  Angell,  an  eminent  lawyer  of  that  state,  confirms  this  account,  hy  say- 
ing that  the  law,  with  its  history,  is  the  same  there  as  in  Massachusetts,  whose  decis- 
ions are  generally  followed  by  the  courts  of  Rhode  Island.  Money  charges,  however, 
are  not  admissible.    (S  U.  S.  Law  Intelligencer,  337.) 

In  South  Carolinay  tlie  account  book  containing  the  original  entries  is  received  in 
evidence,  when  accompanied  with  the  suppletory  evidence  of  the  oath  of  the  party, 
clerk  or  other  person  making  tlie  entries,  that  they  are  true.  (4  Griff.  Law  Reg.  U. 
S.  864,  and  note  (1).)  There  is  a  statute  recognizing,  but  not  expressly  author- 
izing this  kind  of  evidence.  (Boyd  v.  Ladson,  4  M'Cord,  76,  7.  Slade  v.  Teasdak, 
ft  Bay,  172.  Lamb  v.  Hart,  3  Bay,  362.)  The  books  of  merchants,  tradesmen,  and 
shop-keepers  are  conceded  evidence.  (Foster  v.  Sinkler,  1  Bay,  40.  Herlock's  adm'rs 
v.  Riser,  1  M'Cord,  481.)  But  a  struggle  was  made  to  exclude  mechanics'  books. 
They  were,  however,  held  also  admissible,  with  the  books  of  some  few  others,  whose 
accounts  a|^ared  to  come  witliin  the  same  reason.  (Siade  v.  Teasdale,  2  Bay,  172. 
Lamb  v.  Hart,  2  Bay,  362.  Gordon  v.  Arnold,  1  M'Cord,  517.  M'Bride  v.  Watts, 
1  M'Cord,  1.)  But  the  courts  appear  to  be  unwilling  to  extend  tlie  practice.  (Fos- 
ter V.  Sinkler,  1  Bay,  40.  Lynch's  adm'r  ads.  Petrie,  1  Nott  &  M'Cord,  130.)  And 
a  case  which  allowed  the  books  of  a  ferryman  to  prove  charges  of  ferriage,  (Fraxier 
V.  Drayton,  2  Nott  &.  M'Cord,  471,)  was  afterwards  questioned,  (per  Nott,  J.  ia  Boyd 
V*  Ladson,  4  M'Cord,  77,  8,)  because  ferrymen  are  not  in  the  habit  of  ^ving  credit. 
Upon  the  general  principle,  as  adopted  here,  a  carpenter's  books  have  been  received  ; 
(Slade  V*  Teasdale,  2  Bay,  172;)  and  a  bricklayer's  were  said  to  be  admissible; 
(Lynch's  adm'r  ads.  Petrie,  1  Nott  &.  M'Cord,  130,  commented  upon  by  Nott,  J.,  4 
M'Cord,  77 ;)  especially  if  it  include  materials  furnished ;  (id.  id. ;)  on  the  same 
ground  a  printer's ;  (Thomas  v.  Dyott,  1  Nott  &  M'Cord,  186 ;  Ridiards  v.  How- 
ard, 2  Nott  &  M'Cord,  474 ;)  a  taylor's;  (Deas  v.  Darby,  1  Nott  &  M'Cord,  436 ;) 
a  seine  maker's ;  (Semb.  Story  v.  Perrin,  2  Rep.  Const.  Ct.  220 ;)  a  miller's ;  (Gor- 
doov.  Arnold,  1  M'Cord,  517;)  a  physician's;  (M'Bride  v.  Watts,  1  M'Cord,  1 ; 
Lane  v.  M'Kenzie,  2  Bail.  449 ;  Spencer  v.  Sanders,  1  Bay,  119;)  a  miller's  who 
saws  and  sells  lumber;  (Darby  v.  Farrow,  1  M'Cord,  517 ;  Boyd  v.  Ladson,  4  M'- 
Cord, 77.)  See  a  review  of  several  of  these  cases,  by  Nott,  J.,  in  Boyd  v.  LadssD,  4 
M'Cwd,  77,  8.  But  a  scrivener's  books,  charging  for  services  and  commisaons,  can- 
not be  received ;  nor  a  planter's ;  (Note  to  Slade  v.  Teasdale,  2  Bay,  173,  citing  Wat- 
son V.  Bigelow,  for  the  first,  and  Geter  v.  Martin,  MSS.  for  the  second ;)  nor  a 
schoolmaster's;  (Pelzer  v.  Cranston,  2  M'Cord,  328;)  nor  a  billiard  table  keeper's 
charging  for  games.  (Boyd  v.  Ladson,  4  M'Cord,  76.)  Besides,  they  are  isunoral. 
(Per  Nott,  J.,  ibid.  78.)  He  compares  such  charges  with  those  of  show-men,  rope- 
dancers  and  gamblers  of  every  descriptbn,  and  denies  that  they  are  evidence  because 
the  subject  is  immoral. 

Books  of  original  entries  of  the  party  are  not  evidence  in  this  state  without  his  oath. 
(Everingham  v.  Langton,  2  M'Cord,  157.) 
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It  has  been  strongly  intimated  that  original  entries  in  a  book  are  equivalent  to  a 
menwrandiun  in  writing ;  and  will  take  the  case  of  services  performed  fbr,  or  goods 
delivered  to  a  third  person,  out  of  the  statute  of  frauds.  (M'Bride  v.  Watts,  1 
M'Cord,  384.) 

We  come  now  to  the  states  wherein  the  admission  of  this  evidence  rests  upon 
statute. 

In  Deknoare,  the  oath  or  affirmation  of  the  party,  together  with  his  book  regularly 
and  fairly  kept,  is  allowed  in  all  cases,  to  charge  the  opposite  party  for  goods,  wares 
and  merchandize,  sold  and  delivered,  and  in  respect  to  other  matters  properly  charge- 
able in  account  The  oath  or  affirmation  must  first  prove  that  the  book  contains  the 
original  entries,  made  at  the  time  they  bear  date,  and  that  it  is  the  book  of  original  en- 
tries of  the  party  producing  it,  kept  either  by  himself  or  his  clerk.  This  is  ail  by  stat- 
ute.   (4  Griff.  Law  Reg.  U.  S.  1068.) 

In  Maryland,  a  book  account  is  proveable  by  the  creditor's  oath,  only  where  it  is 
i&lO  currency  or  less.  A  statute  provides  a  summary  mode  in  which  accounts,  both  of 
non-resident  and  resident  merchants,  tradesmen  and  manufacturers,  may  be  proved  by 
the  deposition  of  such  witnesses  as  would  be  competent  to  prove  them  at  common 
law;  to  which  the  creditor's  oath  must  be  added,  that  he  has  received  no  payment  or 
security,  &.c.  (4  Griff.  Law  Reg.  U.  S.  942.)  The  statutes  give  the  form  of  the 
probate  oath ;  and  must  be  strictly  followed.  (Smoot's  adm'r  v.  Bunbury's  ex'r,  1 
Har.  &  John.  136,  7,  and  note  (a).  Dyson  v.  West's  ex'r,  1  Har.  &  John.  667.) 
The  mere  filing  an  account  in  bar,  is  no  proof  of  its  truth  in  favor  of  the  party  ffiing  it. 
(Berger  v.  Collins,  7  Har.  8c  John.  213.)  The  courts  do  not  recognize  book  accounts 
as  evidence  on  any  other  ground  than  the  statute ;  and  refused  to  receive  them  under 
the  qualifications  allowed  by  the  cases  in  the  state  of  New- York.  (O wings  v.  Hender- 
son, 5  Gill  &  John.  134, 142,  3.) 

In  jyorth  CaroUna,  books  of  account,  (by  the  act  of  1756,  ch.  4,  s.  ,)  are  to  be 
received  as  evidence  for  goods  sold  or  services  performed,  for  all  charges  within  two 
years,  on  the  oath  of  the  plaintiff  that  the  account  is  just,  and  that  he  cannot  otherwise 
prove  the  delivery,  &.c. ;  and  so  for  executors  or  administrators,  on  oath  of  their  be- 
lief, &c.  and  that  they  cannot  otherwise  prove  tlie  account.  A  copy  of  the  book,  on 
the  like  oath,  may  be  received,  unless  the  defendant,  at  joining  issue,  requires  the  ori- 
ginal book  to  be  produced.  The  like  rule  takes  place  between  executors  and  admin- 
istrators, where  both  the  original  parties  are  deceased,  the  executors  or  administrators, 
being  plaintiff,  making  oath  as  above.  But  no  such  oath  is  allowed,  to  prove  any 
article  or  articles  the  amount  of  which  exceeds  j£30.  The  defendant  may  contest  the 
account  by  any  lawful  evidence  in  his  power.  No  book  account  is  admitted  at  aD 
(upon  any  evidence)  for  goods  sold  or  services  done,  &c.  but  within  five  years  be- 
fore suit  brought,  except  in  cases  of  persons  out  of  the  government,  or  where  the  ac- 
count is  settled  and  signed.  (3  Griff.  Law  Reg.  U.  S.  224.)  Within  the  equity  of  this 
statute,  a  set-off  may  be  sworn  to.    (Thomequex  v.  Bell,  Mart.  N.  C.  Rep.  44.) 

As  to  TttmeBsee^  the  account  given  by  Mr.  Griffith,  of  the  statute,  shows  it  to  be  a 
literal  transcript  from  that  of  North  Carolina,  supra.  The  additions  mentioned  are 
provisions  for  summary  proof  of  accounts  coming  from  another  state ;  and  defendants 
are  allowed  to  prove  their  accoiuts  offered  in  set-off,  in  the  same  form  as  if  they  were 
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plaintiffe.     (4  Griff.  Law  Re^.  U.  S.  795,  6.)     This  statute  is  partially  noticed  in 
Easly  V.  Eakio,  (Cooke's  Rep.  388.) 

In  Ohio,  on  all  book  accounts,  if  not  of  more  than  18  months  standing,  the  party  him- 
self may  be  examined  under  oath ;  and  of  his  testimony  the  jury  are  to  judge.  The 
courts  hold  that  the  eighteen  months  are  to  be  calculated  from  the  date  of  the  last 
charge ;  and  that  all  kinds  of  books  of  account  are  admissible  with  the  party's  oath. 
(3  Griff.  Law  Reg.  U.  S.  403.  James  v.  Richmond,  5  Hamm.  Rep.  237, 8w)  But  the 
courts  will  inquire,  and  see  that  tlie  accounts  are  continuously  and  fairly  kept,  and  not 
with  a  view  to  evade  the  limitation.  An  account  so  kept  is  esteemed  an  entire 
thing,  like  the  evidence  of  any  other  chose  in  action.  (James  v.  Richmond,  5  Hamm. 
Rep.  237,  8.) 

In  Vermont,  a  statute  gives  the  action  of  book  aecounti  directing  that  ^  the  de/end- 
ant  plead  any  plea  which  shows,  if  true,  that  he  ought  not  to  account,  the  issue  shall 
be  tried  by  a  jury.  If  found  for  the  plaintiff,  the  court  is  to  appoint  auditore.  Ori- 
ginal books  of  entries,  and  the  oaths  of  the  parties,  each  being  a  competent  witness, 
are  admissible  evidence  before  the  auditors ;  and  perhaps  on  any  question  arising  on 
the  acceptance  of  their  report  before  the  court.  (3  Griff.  Law  Reg.  U.  S.  StSL)  Both 
may  be  sworn  and  examined  relative  to  their  respective  accounts,  and  coas-examined 
with  respect  to  each  other's  accounts.  This  examination  is  general,  and  goes  to  aM 
the  circumstances  in  support  of  and  defence  against  the  accounts ;  (Stevens  v.  Rich- 
ards, 2  Aik.  81 ;  Fay  v.  Green,  2  Aik.  386 ;)  though  it  is  not  a  matter  of  couree,  that 
a  party  may  testify  respecting  a  mistake,  afler  the  books  are  closed  and  balanced. 
(Whiting  V.  Corwio,  5  Verm.  Rep.  451.)  But  the  defendant  may  testify  to  a  war- 
ranty of  the  goods  delivered  to  him,  (Stevens  v.  Richards,  3  Aik.  81 ;)  or  that  he  paid 
lor  the  goods,  or  received  them  for  a  pre-existing  debt ;  (Fay  v.  Green,  3  Aik.  386 ;) 
jind  the  parties  may  either  of  them  testify  as  to  the  non-joinder  of  the  proper  plaintiff 
where  that  inquiry  is  admissible  before  the  auditors.  (Hilliker  v.  Loop,  5  Verm.  Rep. 
116.)  And  80  to  a  settlement,  or  to  payments  and  items  in  the  party's  account  from 
which  a  settlement  may  be  inferred.    (Wales  v.  Corlew,  4  Verm.  Rep.  12.) 

We  now  come  to  several  states  wherein  books  are  receivable  ibr  the  party  who 
keeps  them,  without  his  oath,  upon  certain  preliminary  proof,  derived  from  other  sour- 
ces, being  first  presented. 

In  Georgia,  merchants'  books,  containing  the  original  entries,  with  proof  of  deKve- 
ry  of  the  articles  by  the  clerk,  or,  if  he  be  dead,  of  his  hand-writing,  are  evidence.    If 
there  was  no  clerk,  then,  on  proof  of  that  fact,  inspection  of  the  books,  and  the  repu- 
tation  of  the  merchant  for  keeping  correct  accounts,  they  are  evidence  of  goods  soki, 
but  not  of  cash  charges.    (3  Griff  Law  Reg.  U.  S.  445.) 

The  following  account  of  JSTew-Jersey  is  given  by  Mr.  Griffith,  himself  an  eminent 
lawyer  at  the  time,  residing  in  that  state.  Books  of  account  are  admitted  as  evidence 
of  debt  for  goods  and  articles  sold,  work  and  kibor  performed  by  a  man,  his  servants, 
&c.  as  also  fi>r  materials  found  and  provided  in  the  ordinary  course  of  men's  business 
and  employments.  The  book  must  contain  the  original  entries ;  and  be  first  proved 
to  be  such  book  of  the  party  producing  it  A  leger  or  book,  in  which  the  original  en- 
tries are  posted  up,  is  not  evidence,  nor  admissible,  otherwise  than  as  used  to  facilitate, 
on  trial,  a  reference  to  the  original  entries.  If,  however,  the  book  of  the  party  is  kept 
legerwisc^  containing  the  original  entries,  and  this  is  proved  to  be  the  manner  in  which 
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be  keeps  his  accounts,  it  is  admissible.  But  books  so  kept  are  always  received  with 
suspicion ;  and  if|  on  the  face  of  the  account,  it  appears  to  contain  fabricated  entries, 
or  such  as  are  not  original,  or  are  evidently  altered,  it  would  be  rejected*  As  to  items 
in  a  book  accoimt  for  cash  lent,  money  paid  for  another,  &c.  whether  such  charges  in  a 
man's  account  can  be  considered  as  proved  by  an  entry  in  his  book,  or,  in  other  words, 
oeme  within  the  legal  acceptation  of  a  book  account,  has  not  been  determined  by  the 
courts.  As  to  entries  of  special  contracts,  orders  paid,  &c.  and  in  all  cases  where, 
from  ihe  nature  of  the  transaction,  there  must  exist  higher  evidence  of  the  charges 
than  a  man's  own  entry  of  them,  such  entries  would  be  rejected  as  not  the  proper  sub- 
jects of  a  book  account  But,  in  reality,  there  is  no  settled  law  on  this  head ;  and 
books  regularly  proved  seem  to  be  admitted  with  little  restriction,  subject,  however,  to  be 
examined  and  Weighed  as  to  their  truth  and  credit  by  the  jury,  with  the  advice  of  the 
court,  in  point  of  law ;  and  open  to  be  disproved  in  whole  or  in  part  by  all  legal  testi- 
mony on  the  part  of  the  defendant  The  oath  of  neither  party  is  admitted.  (4  Grifil 
Law  Reg.  U.  S.  1399,  1300.)    And  see  Cole  v.  Anderson,  3  Halst  68. 

Whether  a  charge  for  money  lent  be  receivable,  the  judges  differed  in  Wilson  v» 
Wilson,  (1  Halst  94.)  They  thought  it  might,  and  appear  so  to  have  held  in  Craven 
V.  Shaird,  (2  Halst  345.)  But  the  kitter  case  was  much  questioned  in  Carman  v. 
Dunham's  adm'rs,  (6  Halst  189,)  where,  the  charge  standing  alone  against  the  party, 
it  was  rejected.  An  entry  of  cash  paid  for  the  defendant  to  a  third  person  is  not  admis- 
sible. (Jones  V.  Brick,  3  Halst  369.)  The  judges  also  disagree  as  to  receiving  ori- 
ginal entries  kept  legerwise.  By  Kirkpatrick,  Ch.  J.  in  Wilson  v.  Wilson,  1  Halst 
94,  they  have  been  received ;  per  Rossel,  J.  in  Leveringe  v.  Dayton,  4  Wash.  C.  C. 
Rep.  698,  they  have  been  disallowed ;  and  he  and  Washington,  J.  disallowed  them  in 
that  cause.  The  books  are  sufficiently  identified,  by  proving  that  they  are  in  the 
party's  hand-writing ;  and  that  in  one  of  them  (the  waste  book)  the  witness  now  sees 
a  charge  which  was  true,  and  which  the  witness  had  setded,  though  he  never  saw  the 
books  before  the  time  of  the  trial.  (Shute  v.  Ogden,  2  Penningt.  Rep.  921.)  But  it 
is  not  enough  that  the  witness  sees  two  or  three  charges  in  the  books,  now  produced, 
of  articles  which  the  witness  had  of  the  party.  Here  is  nothing  to  show  that  it  was  a 
book  (^original  entries  made  as  the  transactions  occurred.  It  might  have  been  a  copy 
made  just  before  the  trial.  (Cole  v.  Anderson,  3  Halst.  68.)  Nor  is  it  enough  to 
warrant  the  reception  of  the  books  by  a  justice,  that  they  were  proved  before  hkn  on 
8  former  triaL    (Linberger  v.  Latourette,  2  South.  809.) 

In  JVew-York^  as  in  New- Jersey,  this  kind  of  evidence  is  not  restricted  to  any  particu- 
lar class  of  citizens.  (See  the  remarks  of  Savage,  C.  J.  in  Rathbun  v.  Emigh,  6  Wend. 
407,  409.)  The  party  is  not  admissible  as  a  witness.  To  make  the  books  competent, 
it  must  appear,  1.  That  there  was  a  regular  dealing  between  the  parties ;  not  merely 
a  single  charge ;  3.  That  the  book-keeper  had  no  clerk ;  3.  That  some  of  the  ar- 
ticles charged  were  delivered ;  4.  That  the  books  produced  are  the  books  of  account 
of  the  party ;  and  5.  That  he  keeps  fair  and  honest  books,  to  be  shewn  by  those  who 
have  dealt  and  settled  with  him.  When  all  this  is  shown,  the  books  are  competent 
evidence ;  and  the  judge  may  submit  them  to  the  jury.  (Vosburgh  v.  Thayer,  12 
John.  Rep.  461.  And  see  Linnell  v.  Sutherland,  11  Wend.  568.)  It  seems  to  be  no 
objection,  that  part  of  the  entries  are  made  by  the  party,  and  part  by  his  clerk.  (M'- 
Allister  v.  Reab,  4  Wend.  483.)    And  proof  that  a  mechanic  had  delivered  two  of 
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the  articles  charged  in  his  book,  was  held  to  satisfy  the  third  requisition  in  Vosburgfa  ▼. 
Thayer.  (Linnell  v.  Sutherland,  1 1  Wend.  668.)  See  also  per  Sutherland,  J.  in  The 
People  V.  Genung^  11  Wend.  SI.  In  this  state,  too,  though  the  courts  adhere  in  oth- 
er cases  strictly  to  the  rule  that  a  witness  must  remember  ordinary  facts,  independent^ 
ly  of  his  memorandum  made  cotemporaneously,  yet  account  books  for  goods  sdd  and 
delivered  being  proved  by  a  clerk,  are  memoranda  which  become  in  a  degree  evidence 
of  themselves.  Though  the  clerk  can  remember  only  from  seeing  the  charges,  yet 
the  original  entries  made  by  him  may  be  produced,  and  then  they  become  evidence. 
(Semb.  per  Savage,  Ch.  J.  in  Lawrence  v.  Barker,  5  Wend.  806.) 

The  following  is  the  whole  of  the  only  reported  case  in  Indiana,  which  we  find  in 
the  books  of  that  state  upon  this  subject.  But  we  have  none  of  its  reports  before  i» 
later  than  Nov.  1831 :  "  In  assumpsit  for  goods  sold  and  delivered,  the  plain(ii&.  La- 
gow  and  otliers,  to  prove  their  demand,  ofiered  in  evidence  certain  books  of  ac* 
count,  proved  to  be  those  of  the  Steam  Mill  Company.  Held,  tliat  the  books,  not  be- 
ing proved  to  be  the  plaintifi',  were  inadmissible."  (Harrison  v.  Lagow,  1  BlackC 
Rep.  807,  Nov.  1824.) 

We  have  thus,  as  far  as  our  materials  would  admit,  gone  through  with  the  several 
states  which  receive  the  party's  entries  in  proo^  and  noted  the  local  peculiarities  of 
each  as  they  arise,  either  upon  statute  or  a  difference  in  the  application  of  the  general 
principle  upon  which  the  party's  books  are  receivable.  We  have  seen  that  among 
these,  Georgia^  jyevhJersey,  jyTeuhYork,  and  perhaps  Indiana^  though  they  receive 
the  entries,  reject  the  party's  oath ;  while  Connecticut y  iUinou,  Mamey  JShB-Hamp' 
•Atrtf,  Massaektaettiy  Penjisyhaniay  Rhode-bland,  South  Carolina,  Delaware,  Marff^ 
landy  JSbrth  CaroUna,  Tennesseey  Ohio,  and  Fermonty  admit  both.  In  respect  to  the 
last  fourteen  states,  there  are  certain  rules  in  common  growing  out  of  this  mixed  proof^ 
which  we  next  propose  to  notice ;  premising  that  where,  as  in  Maryland,  or  Vermont, 
the  statute  may  have  fixed  the  forms  of  probate,  or  prescribed  the  extent  to  wbich 
parties  may  testify,  or  given  any  other  direction,  oiu*  remarks  will  be  so  far  inapplicable. 

With  regard  to  the  suppletory  oath,  the  foUowing  particulars  are  to  be  consid- 
ered : 

1.  Wherever  a  man's  suppletory  oath,  were  he  plainUfi*,  would  be  receivable,  it  is 
equaUy  so  when  the  account  is  offered  as  a  set-off.  (Tbomequex  v.  Bell,  Mart  N.  C. 
Rep.  44.) 

%  The  objection  that  witnesses  are  interested,  does  not  lie  in  respeot  to  matters 
whereof  the  party's  suppletory  oath  is  albwed.  For  as  he,  having  the  greatest  interest, 
is  received,  all  others  may  be.  (3  Swift's  Syst  ed.  of  1796,  p.  171.)  And  so  though 
the  merchant  be  called  to  prove  his  account  in  another  cause  wherein  he  is  interested, 
this  cannot  be  objected  ;  (Black  v.  Shooler,  2  M'Cord,  398 ;)  as  if  he  become  insol- 
vent, and  be  called  to  prove  them  for  his  assignees,  (id.)  But  it  does  not  follow  that 
because  the  party  may  be  a  witness,  his  wife  may,  though  so  far  as  interest  goes,  they 
would  stand  in  pari  ratione.  But  the  wifo  is  excluded,  for  the  reason  that  her  admis- 
sion may  interrupt  the  harmony  of  the  matrimonial  connection.  (Carr  v.  Cornell,  4 
Verm.  Rep.  1 16.    And  see  ante,  77,  of  the  text) 

8.  The  oath  must,  it  seems,  in  all  cases,  be  administered  in  court ;  and  cannot  be 
received  in  the  form  of  a  deposition.  (Frye  v.  Barber,  3  Pick.  65.)  The  party  must 
be  sworn,  and  produce  logbooks  in  court ;  and  his  testimony  cannot,  like  that  of  an- 
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other  witness,  be  taken  on  commission.  (Nicholson  v.  Withers,  2  MX^ord,  438.)  His 
entries  cannot  be  proved,  unless  his  book  be  present ;  and  a  distant  residence  from  the 
district  affords  no  excuse  for  their  non-production.    (Furman  v.  Peay,  2  BaiL  S94.) 

4.  The  form  of  the  oath,  which  is  the  voire  dire,  shows  that  the  party  is  not  a  gen- 
eral witness.  (Sliaw  v.  Levy,  17  Sejrg.  &  Rawie,  99,  100.  And  see  Dodge  v.  Morse, 
8  N.  H.  Rep.  232.)  But  being  allowed  to  testify  concerning  the  principal  subject,  he 
may  do  so  in  respect  to  all  collateral  circumstances  necessarily  connected  with  it ;  as 
the  price,  quantity,  quality,  time^  delivery,  performance  of  services,  and  generally  in 
support  or  confutation  of  all  articles  properly  charged,  freely  and  fully.  (Swift's  Ev. 
83.  Bryan  v.  Jackson,  4  Conn.  Rep.  292.  Per  Ellsworth,  J.  in  Phenix  v.  Prindle^ 
Kirby,  209.  Per  Daggett,  J.  in  Weed  v.  Bishop,  7  Conn.  Rep.  131,  and  in  Terrill  v. 
Beecher,  9  Conn.  Rep.  849. '  Shaw  v.  Levy,  17  Serg.  &  Rawle,  99,  100.)  He  may 
accordingly  prove  the  admissions  of  his  adversary,  or  facts  whence  to  infer  an  admis- 
sion. (Johnson  v.  Gunn,  2  Root,  130.  Bryan  v.  Jackson,  4  Conn.  Rep.  295L)  He 
'^  is  permitted  to  state,  in  the  first  instance,  only  that  the  book  produced  is  his  book  of 
original  entries,  that  the  charges  are  in  his  hand-writing,  that  they  were  made  at  the 
times  they  purport  to  have  been  made,  and  at  or  near  the  time  of  the  delivery  of  the 
articles,  or  the  performance  <jf  the  services.  He  may,  however,  be  cross-examined  by 
the  other  party,  in  which  case  his  answers  become  evidence,  and  he  is  entitled  to  give 
a  full  explanation  of  any  matter  in  relation  to  which  an  inquiry  is  made  on  the  cross- 
examination.  But  a  cross-examination  does  not  authorize  him  to  testify  to  independ- 
ent facts,  not  necessary  to  the  explanation  of  tlie  facts  respecting  which  he  may  have 
been  questioned  upon  the  cross-examination.  It  does  not  make  him  a  witness  in  chief 
in  the  cause."  (Eastman  v.  Moulton,  3  N.  H.  Rep.  156.)  If  the  parties  settle,  but 
m  terms  except  all  articles  omitted  in  the  credit,  as  to  these  tiie  account  is  still  open, 
and  the  party's  oath  may  be  received.  (Austin  v.  Meigs,  8  Verm.  Rep.  58.)  And 
(his  though  a  note  be  given  for  the  supposed  balance,  (id.)  But  the  parties  are  not 
unlimited  witnesses.  The  plaintiff  cannot  testify  to  any  special  agreement  of  the  de« 
fendant ;  (Johnson  ▼.  Gunn,  2  Root,  130 ;)  and  it  is  said  not  even  to  a  promise  to  pay 
interest  on  the  debt  as  it  stands  charged  upon  the  book ;  (Per  Ellsworth,  J.  in  Phenix 
V.  Prindle,  Kirby,  209 ;)  nor  to  a  charge  of  a  double  credit ;  (Semb.  Whiting  v.  Cor- 
win,  6  Verm.  Rep.  451 ;)  nor,  perhaps,  as  to  a  mistaken  omission  of  a  charge  on  set- 
tlement, though  he  might  as  to  the  fact  of  delivery.  (5  Verm.  Rep.  457.)  By  Pun* 
derson  v.  Shaw,  (Kirby,  150,)  he  shall  not  be  a  witness  in  such  a  case.  Whether  he 
can  testify  to  a  special  agreement  in  any  case,  quere.  (See  Kirby,  209,  2  Aik.  83,  389. 
4  Conn.  Rep.  292.)  But  where  any  matter  is  pleaded  in  bar,  or  where,  in  any  other 
way,  a  matter  entirely  collateral  arises,  the  party  cannot  testify  as  to  that  (2  Swift's 
Syst.  171,  ed.  of  1796.)  Thus  he  cannot  testify  to  a  release  or  a  tender.  (Per  Dag- 
gett, J.  in  Weed  v.  Bishop,  7  Conn.  Rep.  182,  and  in  Terrill  v.  Beecher,  9  Conn.  Rep. 
849.)  And  in  replevin,  where  a  party^s  entries  were  in  question,  it  was  held  that  he 
might  be  interrogated  on  cro6s*examination  as  to  the  book  being  his,  and  the  time  of 
tf)e  entry ;  but  that  he  could  not  be  even  cross-examined  as  to  other  matters,  aside 
(Vom  and  entirely  disconnected  with  the  books,  which  arose  and  were  drawn  in  ques- 
tion by  that  action.  (Shaw  v.  Levy,  17  Serg.  &.  Rawle,  99, 100.)  Nor  is  the  party's 
oath  receivable  to  take  the  case  out  of  the  statute  of  limitations.  (Weed  v.  Bishop,  7 
Conn.  Rep.  128.) 
Vol.  L*  87 
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The  party  claiming  the  account  on  his  oath  must  answer  all  pertinent  questions, 
even  if  the  answer  go  to  criminate  liim,  or  the  account  will  be  disallowed.  (Mattocks 
▼.  Owen,  5  Venn.  Rep.  42.) 

5.  The  party's  general  credit  may  be  impeached,  the  same  as  that  of  any  other  wit- 
ness ;  e.  g.  it  may  be  shown  that  he  is  unwortliy  of  belief  on  his  oath.  (Kitchen  ▼. 
Tyson,  3  Murph.  314.)  So  of  his  particular  credit;  if  he  swears  corruptly  false  as  to 
one  item,  the  whole  testimony  shall  be  rejected.  Otherwise  if  he  merely  mistake,  or  is 
not  corrupt.  In  this,  as  in  other  cases, /a^tts  in  uno^faUus  in  omnibus,  (Sanders  v. 
Leigh,  3  Har.  &  M'Hen.  380.) 

6.  The  Entry  must  be  made  by  the  very  party  who  takes  the  oath.  (Eastman  v, 
Moulton,  3  N.  H.  Rep.  156.)  If  by  a  clerk,  the  party  cannot  be  received  till  the  death 
of  the  clerk  be  shown,  or  that  he  is,  at  least,  beyond  the  power  of  the  court.  (Sterritt's 
ex'rs  V.  Bull,  1  Binn.  334.)  Nor  indeed,  then,  can  the  party's  oath  be  received ;  buC 
there  must  be  other  proof  of  the  hand- writing ;  and  this  was  held  wliere  the  entries 
were  made  by  the  party's  daughter,  who  had  died.  (Karpser  v.  Smith,  1  Browne, 
app.  43.)  This  is  plain ;  because  the  party  then  has  the  usual  common  law  proof  at 
command,  which  is  better  than  his  own  oath.  (See  ante,  note  489.)  And  so  where 
there  are  two  parties  partners,  and  the  entries  are  made  by  one,  he  must  be  sworn,  and 
he  only,  unless  he  be  dead  or  absent  from  the  state;  and  then,  when  this  is  clearly 
shown,  the  other  may  be  received.  (Foster  v.  Sinkler,  1  Ba)',  40.  Walker  v.  Park- 
ham,  3  M'Cord,  395.)    So  if  the  sole  party  be  clearly  shown  to  be  out  of  tlie  junsdic- 

.  tlon  of  the  court,  his  hand-writing  may  be  proved.  (Spence  v.  Sanders,  1  Bay,  119.) 
But  fartlier  the  courts  will  not  go ;  and  tliough  the  party-enterer  reside  out  of  the 
state,  if  he  be  within  it  while  tlie  court  is  in  session,  his  oath  shall  not  be  dispensed 
With.  (Walker  v.  Parkham,  3  M'Cord,  295.)  Even  his  absence  from  tlie  slate  was 
afterwards  denied  as  an  excuse,  and  proof  of  his  hand-writing  and  book  was  refused. 
It  is  always  in  his  power  to  attend,  and  it  is  his  own  fault  if  he  do  not  It  is  otherwise 
with  a  clerk,  as  in  Elms  v.  Cheves,  (2  M'Cord,  349 ;)  and  the  three  cases  of  Foster  v. 
Sinkler,  Spence  v.  Sanders,  and  Walker  v.  Parkham,  were  all  on  executing  writs  of 
inquiry.  Such  secondary  proof  is  never  allowed  where  the  party  appears  and  regu- 
larly contests  the  cause.    (Douglass  v.  Hart,  4  M'Cord,  257.) 

But  the  books  of  deceased  persons  are  considered  as  sworn  to ;  and  come  with  the 
same  force  as  books  supported  by  the  oath  of  living  parties.  (Swift's  Ev.  83.  Per 
Hosmer,  C.  J.  in  Dwight  v.  Brown,  9  Conn.  R.  93.  Prince,  adra'r,  v.  Smith,  4  Mass. 
Rep.  455,  458,  semb.)  And  the  course,  wliere  the  party  has  died, is  to  prove^  his  hand- 
writing, which  then  shall  be  received  as  prima  facie  evidence  of  tlie  services  perform- 
ed, (where  it  is  a  case  of  service,)  and  the  materials  delivered,  and  the  retainer  of  tlie 
plaintiflf  to  perform  the  services,  just  as  it  would  be  evidence  both  of  the  sale  and  de- 
livery of  goods.  (M'Bride  v.  Watts,  1  M'Cord,  384.)  The  personal  representative 
may  be  sworn  to  identify  the  book  and  prove  the  deceased's  hand-writing.  (Dodge 
V.  Morse,  3  N.  H.  Rep.  232.)  And  where  he  proved  that  the  entries  were  in  the 
hand  of  a  third  person,  who  had  not,  as  he  thought,  after  diligent  inquiry,  been  heard 
of  for  seven  years,  and  that  he  knew  of  no  other  who  could  prove  his  hand,  the  ac- 
count was  allowed  to  go  to  the  jury.    (Stevelie  v.  Greenlee,  1  Dev.  317.) 

Where  the  books  were  burnt,  it  was  held  that  the  party  might  give  secondary  evi- 
dence of  their  contents ;  but  not  by  a  copy  from  tlie  party's  account,  verified  only  by 
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his  own  oath.  He  should  prove  the  origiDal  by  evidence  otlier  than  himself,  as  he 
would  any  other  paper.  (Prince  v.  Smith,  4  Mass.  Rep.  455.  Holmes  v.  Marden, 
12  Pick.  Rep.  169.) 

We  come  now  to  the  consideration  of  this  evidence  in  its  connection  with  ihe  prin- 
ciple of"  moral  necessity,"  as  it  has  been  recognized  in  at  least  seventeen,  and  perhaps 
eighteen  states  of  the  confederacy,  if  not,  as  remarked  by  Brainard,  J.  in  Beach  v. 
Mills,  supra,  through  "  the  whole  civilized  and  commercial  world."  For  the  extent  to 
which  it  prevails  on  the  continent  of  Europe,  the  learned  reader  may  consult  the  ref* 
erences  by  Mr.  Angell,  in  S  U.  S.  Law  Intelligencer,  187,  and  in  Mr.  Wlieaton's  note, 
in  the  2d  vol.  of  his  reports,  p.  117,  118. 

In  the  eye  of  the  English  law,  Uie  party's  books  are  less  than  secondary  evidence  for 
him.  They  are  no  evidence,  being  hearsay,  of  liis  own  fabrication.  And  it  will  be  seen 
by  all  the  American  decisions,  that  their  departure  from  that  rule  gives  no  higher  char- 
acter to  this  sort  of  evidence  than  a  secondary  one.  It  is  received  upon  the  presump- 
tion, that  unless  this  can  be  received,  there  will  be  a  total  failure  of  proof.  And  when- 
ever that  presumption  is  repelled  by  its  appearing,  in  any  way,  that  the  ordinary  com- 
mon law  proof  does  in  truth  exist,,  in  relation  to  all  or  any  of  the  items  charged,  the 
book  proof  is  rejected  as  inadmissible.  The  reason  for  the  exception  then  ceases ; 
and  the  party  can  no  more  be  entitled  to  introduce  his  entries,  than  he  woukl  be  a  copy 
of  documental  evidence,  because  he  had  neglected  to  obtain  the  original.  He  must, 
in  such  a  case,  fir§t  restore  the  presumption,  by  proving  that  what  appears  to  be  plain- 
ly in  his  power,  is  in  fact  placed  beyond  it.  We  arc  then  to  look,  and  see  to  what 
class  of  dealing  the  law  has  prima  facie  ascribed  a  destitution  of  tlie  usual  means  of 
proof;  and  we  shall  find  a  general  concurrence  among  the  several  statutes,  adjudica- 
tions and  dicta,  in  pointing  to  the  daily  sale  and  barter  of  merchandise  and  other  com- 
modities, and  the  performance  of  services  and  letting  of  articles  to  hire;  circumstances 
so  frequent  in  succession,  and  generally  so  trivial  in  their  individual  amount,  that  the 
procuring  of  formal  proofs  would  not  compensate  for  the  time  bestowed.  In  relation 
to  these  things,  all  mankind,  with  few  exceptions,  have  fallen  into  the  line  of  daily  and 
brief  memoranda,  called  accounts ;  and  the  strong  presumption  always  is,  that  entries 
in  that  form  have  been  made,  and  that  no  other  proofs  exist.  Such  a  presumption 
from  the  genera)  and  usual  course  of  business,  is,  as  we  have  seen,  ante,  note  S98,  p. 
394,  a  common  act  of  the  law.  But  whether  that  law  will  hazard  facilities  to  fraud, 
by  letting  in  book  proof  as  the  consequence  of  this  particular  presumption,  is  a  question 
for  Sts  own  wisdom  to  determine. 

1.  The  more  usual  and  important  test  by  which  to  indicate  the  competency  of  this 
proof,  is  the  subject  matter  of  the  book  account.  This  is  briefly  said  to  be  property 
sold  and  delivered,  services  performed  and  materials  found  and  provided,  and  the  use 
of  property  hired  and  returned.  It  is  not  considered  an  objection  to  entries  of  any 
charges  proper  in  account,  that  the  price  was  specially  agreed  on.  (2  Swifl's  Syst. 
128-    Newton  v.  Higgins,  2  Verm.  Rep.  866,  369.) 

Property  add  and  delivered.  This  is  of  course  confined  to  personal  property. 
(Swifl's  Ev.  83 ;)  and  though  the  rule  intended  generally  was  of  small  values,  and  many 
items,  it  cannot  be  practically  governed  by  a  distinction  of  number  and  magnitude  ; 
and  two  articles  only,  one  78  bushels  of  salt,  and  the  other  132  gallons  of  rum,  were  al- 
bwed  as  proper  subjects  of  tliis  proof.    (Shillaber  v.  Bingham,  3  Dane's  Abr.  321.) 
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So  a  single  item  of  9088  lbs.  of  wool.  (Leach  v.  Shepard,  5  Verm.  Rep.  363.)  It  may 
be  of  articles  supplied  to  the  defendant's  wife  or  children,  where  he  has  turned  them  away 
and  neglects  to  provide  for  them ;  (Swift's  Ev.  84 ;)  or  articles  for  which  the  defendant 
,  agrees  to  pay  in  a  particular  mode,  e.  g.  in  goods  or  produce,  or  part  in  goods  and 
part  in  a  note  at  the  hank.  (Swiff's  Ev.  84.)  So  of  lottery  tickets,  sold  and  delivered. 
(Mills  V.  BrowncU,  3  Verm.  Rep.  463.)  Entries  were  allowed  in  proof  of  necessaries 
advanced  by  a  guardian  to  his  ward.  (Mills  v.  St.  John,  2  Root,  188.)  And  a  shop 
keep>er's  charges  for  spirituous  liquors  in  small  quantities  were  allowed  in  evidence, 
though  he  shewed  no  licence.  (Her lock's  adm'rs  v.  Riser,  1  M'Cord,  481.)  But  ta 
warrant  a  charge,  the  goods  must  be  delivered  in  all  cases ;  (Per  Henderson,  J.  in  How- 
eU  V.  Barden,  3  Dev.  449 ;)  and,  accordingly,  tlie  right  to  charge  was  denied,  where 
the  articles  were  not  deliverable  till  paid  for  in  a  particular  way.  (Read  v.  Bark>w, 
1  Aik.  145, 148 ;  1  Verm.  Rep.  97,  S.  C.  by  the  title  of  Barbw  v.  Read.)  Entries 
were  made  afler  the  goods  were  ordered  absolutely,  yet  being  before  they  were  actu- 
ally delivered,  the  book  was  disallowed  in  evidence.    (Rhoads  v.  Gaul,  4  Rawle,  404.) 

The  right  to  charge  must  exist  at  the  moment  of  delivering  tlie  article ;  not  arise  af- 
terwards, in  consequence  of  Si)me  special  circumstance  or  contract.  Money  delivered 
to  be  applied  by  the  defendant,  but  which  is  misapplied,  cannot  be  charged.  (Brad- 
ley V.  Goodyear,  1  Day,  104.  Slasson  v.  Davis,  1  Aik.  73,  74.)  So  money  advanced 
in  consideration  of  an  agreement  to  deliver  goods.  (Peck  v.  Jones,  Kirby,  S89.)  And 
where  an  infant  agreed  to  work  for  the  plaintiff,  who  furnished  him  with  clothes,  &c; 
but  the  infant  left  him  in  violation  of  the  agreement,  held  that  the  plaintiff  could  not> 
therefore,  charge,  and  give  his  charges  in  evidence,  to  maintain  book  debt  for  the  ad- 
vances.   Terrill  v.  Bcccher,  9  Conn.  Rep.  344.) 

Services  performed.  (Swift's  Ev.  83.  Newton  v.  Higgins,  2  Verm.  Rep.  366.) 
This  head  includes  an  attorney's  bill,  which  may  be  proved  by  his  original  entries ; 
(Charlton  v.  La  wry.  Mart.  N.  C.  Rep.  26 ;)  work  done  by  tlie  plaintiff's  slaves  for  the 
defendant ;  (Mitchell  v.  Clarke,  Mart.  N.  C.  Rep.  44 ;)  a  postmaster's  charges  for  post- 
age, and  a  justice's  charges  for  official  services ;  (Sargent  v.  Pettibone,  I  Aik.  355  0 
work  by  the  month,  at  a  fixed  price,  payable  at  a  future  day ;  (Fry  v.  Slyfield,  3  Verm. 
Rep.  246 ;)  services  in  making  betterments  on  tlie  defendant's  land,  being  done  at  his 
request ;  (Minor  v.  Erving's  ex'rs,  Kirby,  158;)  repairs  done  by  one  joint  owner  of  a 
ship  for  another ;  (Bowers  v.  Dunn,  2  Root,  59 ;)  and  services  as  a  counseller  at  law, 
(Bell  v.  M'Lean,  3  Verm.  Rep.  185.)  But  work  and  labor  must,  in  general,  be  ex- 
ecuted before  it  is  charged.    (Per  Henderson,  C.  J.  in  Howell  v.  Barden,  3  Dev.  449.) 

Entries  are  proof  of  the  use  of  any  thing  hired  and  returned;  e.  g.  oxen,  horses^ 
fcc;  (Swift's  Ev.  83;  Easly  v.  Eakin,  Cooke's  Rep.  38;)  interest  on  book  debt, 
where  the  promise  is  implied  or  express ;  (Phenix  v.  Prindle,  Kirby,  207 ;)  and  freight, 
where  the  amount  is  left  to  be  implied,  or  is  agreed  on.  (Boardman  v.  Keeler,  2  Verm. 
Rep.  65.) 

Every  one  sees,  in  the  above  list  of  items,  that  direct,  frequent  and  simple  kind  of 
dealing,  which  is,  of  course,  committed  to  the  book  account,  and  which  may  be  pre- 
sumed to  rest  in  the  exclusive  knowledge  <)f  the  parties. 

On  the  other  hand,  the  authorities  exhibit  several  instances  not  coming  within  that 
reason,  and  which  they,  therefore,  put  to  common  law  proof.  Entries  in  the  following  ca- 
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sea  have  been  held  iDadmlssible,  as  not  presenting  the  usual  subjects  of  book  charge.  The 
claim  by  one  town  against  another,  for  keeping  a  pauper,  on  the  mere  ground  that  he 
is  chargeable  to  the  defendant  town,  there  being  no  actual  privity  of  contract ;  (Swift's 
£y.  83 ;)  and  a  special  unexecuted  contract,  as  an  agreement  to  receive  goods,  and  a  re* 
fusal.    (Swift's  Ev.  84.)    The  charge  should  not  be  of  a  tort,  nor  any  consequences  of 
it ;  (Swift's  Syst.  168 ;  Swing  v.  Sparks,  2  Halst.  59 ;)  but  only  of  such  things  whereof 
the  prices  can  be  ascertained  in  market,    (^wing  v.  Sparks,  2  Halst.  59 ;)  nor  of  a  bond, 
note,  receipt,  nor  special  agreement.    (Per  Ford,  J.  in  Wilson  v.  Wilson,  1  Halst.  94.) 
In  an  action  for  clocks  sold,  the  defendant's  entry  that  he  received  them  on  commission, 
was  rejected ;  the  court  saying  that  an  agency  could  not  be  so  established.    (Baisch  y. 
Hoff,  1  Yeates,  198.)    Nor  can  a  special  contract  be  contradicted  by  a  book  entry. 
(Pritchard  v.  M'Owen,  1  Nott  &  M'Cord,  181,  note  (a). )    Nor  can  it  be  shown,  by 
the  defendant's  entry,  how  much  time  the  plaintiff's  slave  lost  while  engaged  at  work 
for  the  defendant.    (M'Kewn  ads.  Barksdale,  2  Nott  &  M'Cord,  17.)    Nor  where  the 
plaintiff  goes  on  his  original  entries,  will  the  defendant  be  allowed  to  give  in  evidence 
his  own  counter  entries  of  the  same  work.    (Summers  v.  M'Kiin,  12  Serg.  &  Rawle, 
405.)   Under  no  circumstances  can  a  charge  that  goods  were  delivered  on  bailment,  e.  g. 
on  commission,  be  supported  by  the  party's  book.    (Kerr  v.  Love,  1  Wash.  Rep.  172.) 
Nor  is  a  special  agreement  to  pay  interest  chargeable ;  (Phenix  v.  Prindle,  Kirby  207, 
209  ;  quere,  vid.  2  Aik.  83, 389 ;)  nor  a  mistake  in  a  former  settlement ;  (Punderson  v. 
Shaw,  Kirby,  1 50 ;  Rogers  v.  Moor,  2  Root,  58.   But  see  Whiting  v.  Corwin,  5  Verm. 
Rep.  451,  457.)    Work  and  labor  must,  in  general,  be  executed  before  it  can  be  charg- 
ed.   The  party  cannot  make  valid  entries  of  a  special  contract  to  employ  him,  and  in 
this  form  claim  damages  for  non-performance ;  (per  Henderson,  C.  J.  in  Howell  v. 
Barden,  3  Dev.  449 ;)  nor  of  a  special  collateral  promise  by  A.  to  pay  for  goods  de- 
livered to  B. ;  (Poultney  v.  Ross,.l  Dall.  238 ;)  nor  of  a  charge  against  an  attorney 
for  attending  as  a  witness  in  behalf  of  his  client ;  for  the  latter  is  primarily  liable ;  the 
attorney  only  in  consequence  of  an  express  personal  engagement ;  (Sargent  v.  Petti- 
bone,  1  Aik.  355 ;)  nor  of  a  demand  due  from  an  indemnitor ;  (Stocking  v.  Sage,  1 
Conn.  Rep.  75 ;)  nor  any  collateral  undertaking;  as  that  "  if  A.  employ  you,  I  will  see 
you  paid ;"  (Skinner  v.  Conant,  2  Verm.  Rep.  75 ;)  nor  any  mere  claim  for  damages 
for  any  tortious  act  or  neglect,  or  for  any  breach  of  contract ;  (per  Hutchinson,  J.  in 
Fry  V.  Sly  field,  3  Verm.  Rep.  249 ;)  nor  of  money  lent ;  (Case  v.  Potter,  8  John.  Rep. 
21 1 ;  Vosburgh  v.*  Thayer,  12  John.  Rep.  462 ;  Ducoign  v.  Schreppel,  1  Yeates,  347 ;) 
nor  money  had  and  received  on  notes  delivered,  to  be  collected  and  applied ;  but 
which  were  collected  and  not  applied ;  (Farrand  v.  Gage,  3  Verm.  Rep.  326 ;)  nor  of 
a  balaiJCe  struck,^s  of  $10  for  a  trespass ;  (per  Ford,  J.  in  Wilson  v.  Wilson,  1  Halst 
94 ;)  nor  a  settlement  or  balance  struck  on  book  account ;  (Prest  v.  Mercereau,  4 
Halst.  268 ;  and  see  Worman  v.  Boyer,  14  Serg.  &  Rawle,  212;  per  Ford,  J.  in 
Wilson  V.  Wilson,  1  Halst.  94  ;)  nor  of  money  paid  to  or  for  the  person  sought  to  be 
charged ;  (Ducoign  v.  Schreppel,  1  Yeates,  347 ;  Prince  v.  Smith,  4  Mass.  Rep.  455 ; 
per  Tilghman,  C.  J.  in  Juniata  Bank  v.  Brown,  5  Serg.  &  Rawle,  231 ;  Sargent  v. 
Pettibone,  1  Aik.  355 ;  Sawyer  v.  Proctor,  2  Verm.  Rep.  580 ;  Jones  v.  Brick,  3  Halst. 
369 ;)  yet  particular  necessity  has  been  received  to  create  an  exception,  as  where  tlie 
disbursements  related  to  a  distant  commercial  transaction,  and  were  charged  by  the 
remote  agents  and  consignees  against  the  owners  of  a  vessel ;  (Seagrove  v.  Redman. 
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ft  Yeales,  254 ;  4  Dall.  1 53,  S.  C. ;)  nor  of  rent ;  (Prince  v.  Smith,  4  Mass.  Rep.  455 ;) 
nor  use  and  occupation  of  a  wharf,  or  any  other  real  estate.  (Wilroer  v.  Israel,  1 
Browne,  357.  Beach  v.  Mills,  5  Conn.  Rep.  495.  Swing  y.  Sparks,  3  Halst.  59. 
Case  V.  Beny,  3  Verm.  Rep.  332.) 

3.  As  we  noticed  on  introducing  these  instances,  leven  though  the  case  be  prima  fa- 
cie a  proper  one  for  proof  by  entries,  if  it  appear,  either  on  the  face  of  the  charge,  or 
in  any  other  way  (e.  g.  by  the  party's  oath  in  states  where  that  is  receiFable)  tliat  there 
is  in  fact  living  or  attainable  proof  of  the  item,  independent  of  the  entries,  the  latter 
are  then  inadmiasible ;  (or  it  being  apparent  that  the  ordinary  common  law  proof  ex- 
ists, which  is  superior  in  degree,  that  must  be  produced.    It  can  then  only  be  dispens- 
ed with,  and  the  entries  received,  where  it  is  shown  to  be  in  truth  beyond  the  reach  of 
the  parly.    The  common  case  in  New- York,  is  where  the  party  has  a  clerk ;  (Vos- 
burgh  y.  Thayer,  13  John.  Rep.  463 ;)  though  one  case  seems  to  hold  that  the  entire 
entries  may  be  received,  though  part  were  made  by  the  clerk,  and  the  rest  by  tlie  party. 
(M'Allister  v.  Reab,  4  Wendell,  483.)    But  quere  as  to  such  entries  as  appear  to  be 
made  by  the  clerk ;  for  other  cases  have,  with  a  laudable  jealousy  of  such  self-fabricat- 
ed evidence,  adhered  closely  to  the  rule  that  where  the  entry  is  made  by  the  clerk, 
nothing  shall  excuse  his  absence  except  his  death.    (Kenedy  v.  Fairman,  1  Hayw. 
458.    Whitfield  v.  Walk,  3  Hayw.  34.)     In  the  first  of  these  cases  the  clerk  was 
absent  in  the  West  Indies,  and  in  the  other  at  South  Carolina ;  yet  held  no  excuse  in 
either  case.    Some  cases,  however,  allow  the  excuse  that  the  clerk  is  permanently  be- 
yond the  power  of  the  court.    (Sterritt's  ex'rs  v.  Bull,  1  Binn.  334.)    Upon  the  same 
principle,  a  schoolmaster's  original  entries  are  no  proof;  for  he  has  usually  many  wit- 
nesses by  whom  to  prove  his  services ;  and  he  must  avail  himself  of  them.    (Pelzer  v. 
Cranston,  3  M'Cord,  338.)    The  analogy  of  these  cases  has  been  carried  by  authori- 
ty into  a  variety  of  transactions ;  and  the  courts  very  judiciously  appear  determined  to 
act  on  the  same  principle  in  regard  to  all  matters  forming  the  subject  of  evidential  ao- 
,  count  books.    True,  in  one  case,  a  lime  burner  and  vender's  book  was  received  to 
prove  large  sales  of  lime  delivered  out  by  servants  and  agents,  where  the  party  was 
generally  present,  either  at  the  kiln  when  the  loads  were  placed  in  waggons,  or  else 
saw  the  delivery ;  and  this  though  he  was  absent  on  a  very  few  occasions ;  (Curren  v. 
Crawford,  4  Serg.  Sc  Rawle,  3 ;)  and  in  another  case  entries  made  by  the  party  from 
the  memoranda  of  a  servant  were  received ;  (Ingraham  v.  Bockius,  9  Serg.  &  Rawle, 
385 ;)   yet  the  subsequent  cases  of  Smith  v.  Lane,  (13  Serg.  &.  Rawle,  80,  83,)  and 
Kesler  v.  M'Conachy,  (1  Rawle,  441,)  both  stated  infra,  manifest  a  strong  tendency  to 
greater  strictness  and  a  conformity  with  the  other  cases  in  the  state  of  Pennsylvania  and 
elsewhere.    But  see  Kaughley  v.  Brewer,  16  Serg.  &  Rawle,  133, 4,  stated  also  infra. 
In  a  former  case  in  that  state,  charges  for  work  done  by  a  servant  were  disallowed 
as  evidence,  the  court  saying  such  evidence  was  allowed  from  necessity,  and  where 
the  work  has  been  done  by  a  third  person,  the  necessity  does  not  exist    He  can 
prove  it.    "  Cessante  ratione,  eessat  ipsa  Ux"    (Wright  v.  Sharp,  1  Browne,  344.) 
So  charges  for  work  done  by  servants ;  for  they  are  competent  witnesses.    (Wright 
V.  Sharp,  1  Browne,  344.)    If  the  goods  were  delivered  to  a  third  person  on  account 
of  the  vendee,  the  books  are  not  evidence ;  (Kerr  v.  Love,  1  Wash.  Rep.  173 ;)  not 
even  though  they  were  the  vendee's  servants.    (Eastman  v.  Moulton,  3  N.  H;  Rep. 
156.)    So,  though  the  books  of  a  printer  be  receivable,  they  are  no  farther  so  than  to 
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prove  the  retainer  to  do  the  work ;  for  the  files  may  be  produced  to  show  the  quantum^ 
and  the  pric^  may  be  proved  by  others ;  (Richards  v.  Howard,  2  Nott  &  M'CorJ,  474 ;) 
nor  are  a  tailor's  books  reoetvable  to  prove  goods  delivered  to  tl)e  defendant's  ward  by 
the  order  of  the  defendant  Here  they  are  mere  proof  of  the  delivery.  Books  are,  in 
general,  not  allowed  to  prove  a  direction  or  instruction  to  deliver  to  a  person  other  than 
the  defendant  (Deas  v.  Darby,  1  Nott  &  M'Cord,  436.)  The  charge  on  its  face 
purporting  to  be  of  goods  delivered  to  another  on  the  defendant's  order,  it  was  reject- 
ed as  incompetent  (Tenbroke  v.  Johnson,  1  Coxe's  Rfep.  288.  Townley  v.  W  ooley, 
1  Coxe's  Rep.  377.)  And  where  goods  were  delivered  on  written  orders^  an  ac* 
count  was  excluded  as  evidence,  for  that  reason  among  others.  The  orders  should  be 
produced,  or  otherwise  proved  on  accounting  for  tlieir  absence.  (Smith  v.  Lane,  13 
Serg.  &  Rawle,  80.)  Where  the  goods  are  delivered  out  by  another  or  by  others,  the 
account  kept  by  them,  or  by  one  on  their  information,  cannot  be  received ;  for  the  par« 
ty  has  other  proof  by  those  who  delivered  the  goods,  and  they  must  be  produced  or  their 
absence  accounted  for.  (Smith  v.  Lane,  12  Serg.  &  Rawle.  80.)  Where  the  charge 
was  for  medicine  and  attendance  on  an  aged  menial  servant  of  the  defendant,  the  plain- 
tiff's book  was  received  as  usual ;  but  it  was  held  that  the  defendant's  agreement  to 
pay  must  be  proved  by  evidence  aliunde    (Coffin  v.  Cross,  3  Dane's  Abr.  322.) 

Yet  charges  for  goods  sold  and  delivered  to,  and  services  performed  for  one  on  ac- 
count of  another,  have  been  sustained  by  the  claimant's  original  entries  in  Connecticut, 
without  showing  the  death  or  absence  of  the  witnesses.  But  the  questk)n  was  not  pre- 
sented in  the  above  points  of  view ;  and  some  reliance  seems  to  have  been  placed  on 
the  statute  of  that  state  as  controling  the  case.  (Biyan  v.  Jackson,  4  Conn.  Rep.  388, 
292.     Swift's  Ev.  84.) 

3.  To  be  admissible  at  all,  the  entries  should  be  made  at  or  near  the  time  of  the 
transaction.  The  law  fixes  no  precise  instant  They  are  not  to  be  registers  of  a  past 
transaction ;  but  memoranda  of  transactions  as  they  occur.  (Per  Duncan,  J.  in  Cur- 
ren  v.  Crawford,  4  Serg.  &  Rawle,  5.  Cogswell  v.  Dolliver,  2  Mass.  Rep.  217. 
Eastman  v.  Moulton,  3  N.  H.  Rep.  156.  Ewing  v.  Sparks,  2  Haslt  59.  Kessler  v. 
M'Conachy,  1  Rawle,  441.)  And  where  some  were  made  at  the  time,  and  others 
9ome  months  after,  without  distinguishing  which,  or  assigning  a  good  reason,  the 
whole  were  rejected  as  incompetent  (Vance  v.  Feariss,  1  Yeates,  321 ;  2  Dall.  217, 
S.  C,  by  the  title  of  Vance  v.  Fairis.)  The  party  saw  his  lime  in  general  either  load- 
ed at  the  kiln  or  delivered  to  the  vendees,  but  not  always,  and  trusted  to  his  waggon- 
ers for  some  of  his  charges ;  yet  his  book  of  charges  for  the  lime  was  aUowed  to  go  to 
the  jury.  (Curren  v.  Crawford,  4  Serg.  &  Rawle,  3.)  A  butcher's  servant  carry- 
ing out  meat,  uniformly  marked  in  pencil  the  quantity  delivered,  which  his  master 
copied  into  his  book  on  his  return.  The  book  was  held  receivable.  (Ingraham  v. 
Bockius,  9  Serg.  &  Rawle,  285.  And  see  Curren  v.  Crawford,  supra.  But  see  Smith 
V.  Lane,  12  Serg.  &  Rawle,  80,  and  Kessler  v.  M'Conachy,  infra.)  So  where  one  of 
two  butchers  (partners)  customarily  marked  the  scores  of  meat  with  chalk  on  a  cart, 
and  the  other,  before  the  cart  went  out  again,  coined  the  scores  into  the  book,  it  was 
held  receivable,  on  the  oath  of  both  partners.    (Smith  v.  Sanford,  12  Pick.  139.) 

It  is  no  objection  to  the  book  though  the  entries  be  first  made  on  a  slate  and  then 
transcribed  by  the  party,  if  done  in  the  ordinary  course  of  his  making  such  entries ; 
(Faxon  v.  Hollis,  13  Mass.  Rep.  437 ;  Kessler  v.  M'Conachy,  1  Rawle,  441-;)  though 
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properly  they  should  be  transcribed  daily ;  and  where  it  was  left  in  doubt  whether  a 
day  or  two  after,  they  were  rejected ;  (Ogden  v.  Miller's  ex'rs,  1  Browne,  147 ;)  and 
they  will  of  course  be  rejected  if  it  do  not  appear  that  the  party  made  the  entries  on 
the  slate,  but  it  is  left  to  be  inferred  that  they  were  made  by  a  servant,  who  could  at* 
test  to  them  himself.  (Drummond  v.  Hyams,  1  Harp.  368.  And  see  Kessler  v.  M'- 
Conachy,  infra,  and  Ingraham  v.  Bockius,  supra.)  And  where  the  journeyman  aaade 
the  entries,  some  of  tliem  en  a  slate,  whence  they  were  copied  by  the  master,  some  in 
a  day  or  two,  some  in  a  week,  some  perhaps  not  short  of  two  weeks,  without  distin- 
guisliing  which  was  longer  or  shorter,  the  book  was  held  altogether  inadmissible.  And 
much  stress  Was  laid  on  there  being  better  evidence,  the  journeyman  himself;  they 
should  at  least  have  been  both  made  and  transcribed  at  or  about  the  time  the  work  was 
done ;  and  the  party  should  distinguish  the  entries  so  made  from  tliose  made  more 
loosely,  or  the  whole  must  be  rejected.  (Kessler  v.  M'Conachy,  1  Rawle,  441.)  A 
book  is  receivable  as  evidence  though  the  work  be  charged  while  in  progress,  and  be- 
fore it  be  completed ;  as  where  a  tailor  made  his  charges  on  the  work  being  cut  out 
and  delivered  to  liis  journeymen,  who  worked  in  the  same  house  with  him.  Such 
mode  of  keeping  books  as  is  usual  and  known  to  all  tradesmen  cannot  safely  be  declar- 
ed bad  by  the  court.  In  some  trades  the  work  is  in  hands  for  several  days,  and  goes 
through  more  than  one  hand ;  and  the  entry  may  be  made  during  the  period  of  its 
manufacture,  or  at  a  stated  time  when  it  has  progressed  a  certain  length.  The  court 
would  not  say  a  shop  keeper  could  charge  goods  not  yet  measured  or  weighed  QfiT; 
nor  a  tradesman  work  not  yet  begun ;  but  they  hesitated  to  say  that  a  blacksmith  who 
has  prepared  and  weighed  iron  work,  and  then  charges  beibre  he  puts  it  cm  the  wood^ 
which  might  take  him  a  week,  or  a  chairmaker  who  makes  and  paints  the  chairs 
and  charges  them  before  sent  to  be  gilt,  shall  not  read  his  book.  (Kaughley  v.  Brew- 
er, 16  Serg.  &  Rawle,  133,  4.) 

4.  The  entry  must  be  in  the  book  of  the  party,  kept  by  him  for  the  purpose  of  his 
daily  accounts,  generally,  with  all  those  persons  who  may  have  dealings  with  him ; 
and  must  be  made  in  conformity  to  the  prevalent  manner  of  his  keeping  the  book,  and 
in  a  regular  course  with  other  charges.  If  they  stand  insulated  on  the  front  leaf  of  the 
book,  and  not  falling  into  a  regular  order  with  the  other  charges,  they  will  be  rejected. 
(Lynch  v.  Hugo,  1  Bay,  33.)  So  if  on  a  separate  sheet,  especially  when  it  appeals 
that  the  party  in  fact  keeps  an  account  book.  (Prince  v.  Smith,  4  Mass.  Rep.  455.) 
So  of  a  mutilated  piece  of  paper,  which  appears  to  have  been  torn  out  of  a  book,  in 
which  the  name  of  neither  party  appears,  which  contains  no  charges  against  the  de- 
fendant, and  which  is  unintelligible  without  explanation  by  the  plaintiff  (Hough  v. 
Doyle,  4  Rawle,  291.)  Where  six  charges,  amounting  to  $650,  were  on  one  of  the 
last  leaves  of  the  book,  separated  from  all  the  entries  by  intervening  blank  leaves,  and 
dated  during  the  same  period  with  13  other  charges  made  in  the  body  of  the  book,  ap- 
parently regular,  the  6  charges  were  held  properly  to  be  no  part  of  tie  book,  and  in- 
admissible, the  same  as  entries  on  a  separate  leaf.  (Per  Kirkpatrick,  C.  J.  in  Wilson 
V.  Wilson,  1  Halst.  94 ;  Rozell,  J.  contra.)  Charges  on  several  disconnected  pieces 
of  paper  were  rejected.  (Thompson  v.  M'Kelvey,  13  Serg.  &  Rawle,  126.)  After 
the  defendant's  demand  accrued  against  the  plaintiff,  the  latter  caused  a  series  of  char- 
ges to  be  continuously  written  down  in  his  regular  book  against  the  defendant,  rang- 
ing through  1816,  '17,  '18,  '19  and  '20,  without  a  single  intervening  charge.    The 
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book  was  held  clearly  inadmissible  as  evidence  of  such  charges.  (Swing  y.  Sparks,  9 
Halst.  59.)  But  in  Vermontj  an  entry  of  a  service  as  counsellor  at  law  on  a  separate 
slip  of  paper,  filed  according  to  the  party's  usual  practice,  was  received.  (Bell  v» 
M'Lean,  3  Verm.  Rep.  185.) 

5.  To  make  the  book  admissible  for  any  purpose,  it  must  contain  the  original  en- 
tries of  the  party  made  by  himself;  and  must  be  an  account  of  his  daily  transactions. 
(Per  Duncan,  J.  in  Curren  v.  Crawford,  4  Serg.  fii  Rawie,  5.  Sterrett  v.  Bull,  bBinn. 
237.  Prince  v.  Smith,  4  Mass.  Rep.  455.  Eastman  v.  Moulton,  8  N.  H.  Rep.  156* 
Swing  v.  Sparks,  2  Halst.  59.)  And  one  reason  why  they  must  not  appear  to  be  made 
by  another  is,  because  he  is  then  prima  facie  a  witness,  and  must  be  produced.  (East- 
man V.  Moulton,  3  N.  Hamp.  Rep.  156.)  But  regard  is  had  to  the  party's  degree  of 
education,  and  semb.  if  he  cannot  write  so  as  to  make  entries,  they  may  be  made  by 
another.  (Prince  v.  Smith,  4  Mass.  Rep.  455.  Eastman  v.  Moulton,  8  N.  Hamp* 
R.  156.)  If  it  clearly  appear  that  the  entries  are  not  original,  either  upon  inspection  or 
from  extrinsic  testimony,  ihey  are  to  be  witliheld  as  incompetent  evidence.  (Cogs^ 
well  V.  DoUiver,  2  Mass.  Rep.  223.  Curreii  v.  Crawford,  4  Serg.  &  Rawie,  8.  Prince 
V.  Smith,  4  Mass.  Rep.  455.    Swing  v.  Sparks,  2  Halst.  59.) 

6.  Being  original  entries,  the  question  then  arises  upon  the  form  in  which  they  are 
to  be  kept  Among  tlie  European  continental  nations,  which  have  adopted  the  civil 
law  as  the  basis  of  their  own,  tliis  proof  by  book  account  also  prevails.  If  we  may  be 
allowed  to  judge  of  its  form  from  the  l^rench  code,  and  the  more  approved  French 
writers  on  jurisprudence,  who  confine  it  to  merchants  of  good  standing,  we  shall  have 
t-eason  to  believe  that  the  avenues  to  abuse  are  partially  ck>sed  by  the  cautious  man- 
ner in  which  accounts  must  be  arranged  and  checked,  in  order  to  give  tliem  the  char*' 
licter  of  competent  proof.  (Code  de  Com.  Liv.  1,  tit.  2.  Des  Livres  de  Commerce) 
art  12.  Poth.  dcs  Obi.  nos.  719,  720.)  Yet  the  book  itself  is  not  such  evidence  as 
will  warrant  a  sentence  in  favor  of  the  party  producing  it  (1  Dom.  p.  444,  b.  8,  tit 
€,  §^3,  art  9.)  It  is  but  semi-proof,  which  may  be  rendered  perfect  by  the  suppletory 
oath  of  the  party.  (Poth.  ut  supra.)  But  in  many  of  the  United  States,  where  this 
kind  of  evidence  is  lef\  to  be  framed  by  citizens  of  every  occupation  and  every  variety 
of  language  and  character,  and  that  too  in  their  own  way,  any  considerable  degree  ot 
safety  derived  from  the  forms  of  book  keeping  is  the  last  thing  to  be  expected.  Yet 
books  are  rarely  rejected  for  a  defect  of  form,  even  in  those  states  where  they  are  not 
brouglit  down  to  semi-proofs,  and  where,  in  the  hands  of  inexperienced  tribunals,  it  is 
almost  of  course  that,  being  received,  they  should  reach  the  effect  of  prima  iacie  evi*^ 
dence.  Frail  as  such  proofs  must  be,  however,  perhaps  the  law  can  hardly  be  censui^ 
ed  for  thinking  they  would  be  but  little  fortified  by  the  suppletory  oath  of  an  interested 
and  excited  party.  So  k>ng  as  such  books  are  admissible,  whatever  guards  tlie  law 
may  throw  around  ihem  by  way  of  testing  their  credibility,  must  be  little  more  than 
naked  theory,  banded  against  the  devices  of  interested  trickeiy.  Nothing  perhaps 
short  of  the  bann  of  incompetency  would  afibrd  an  adequate  security  against  partial 
simulation,  and  occasionally,  in  a  long  run  of  heedless  security  on  tlic  side  of  the  debt* 
or,  tlie  most  ruinous  and  oppressive  interpolations,  as  tiie  satirist  has  it,  in 

"  Those  unpaid  bills,  which  time  has  taught  to  grow, 
"  Faster  than  poplars  on  the  banks  of  Po." 
Vol.  I.*  88 
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But,  to  proceed  with  the  judicial  treatment  of  this  evidence.  Being  the  origiDal  or 
first  entries  of  the  party  in  his  own  hand,  these  hooks  are  the  least  suspicious  when 
kept  in  the  form  of  daily  entries  in  a  single  journal  or  day-hook,  of  the  dehts  and  cred- 
its of  the  different  persons  with  whom  the  party  deals,  in  the  order  of  dates,  without 
blanks,  chasms  or  marginal  references.  In  France,  if  any  of  these  requisites  are  want- 
ing, tlie  book  is  not  competent  evidence.  (Code  de  Com.  tit.  2.  De  Livres  de  Coni- 
merce,  art.  8, 10.)  This  is  the  most  perfect  form,  and  one  which  has  never  been  ques- 
tioned in  the  American  courts,  where  book  accounts  are  received  in  any  way.  But 
generally  they  do  not  require  any  thing  like  these  formalities,  in  order  to  render  books 
competent.  We  have  seen,  ante  682,  S,  in  our  quotation  from  Judge  Swif\'s  Treatise  of 
Evidence,  p.  81, 2,  what  is  necessai*y  to  insure  credibility,  according  to  the  judicial  ex- 
perience of  Connecticut,  which,  if  not  greater,  has  probably  been  recorded  with  more 
care  than  that  of  any  other  state.  And,  considering  the  suspicious  nature  of  this  evi- 
dence, in  itself,  there  can  be  no  doubt  that  the  party  should  be  put  to  common  la^r 
proof,  should  the  entries  come  sliort  of  the  character  which  Swifl  has  demanded.  At 
least,  the  entries  should  be,  in  all  such  cases,  strongly  and  clearly  confirmed  by  com- 
mon law  evidence,  even  where  the  oath  of  the  party  is  required.  Still,  however,  they 
are  competent ;  that  is  to  say,  they  stand  something  above  zero,  though  they  may 
come  short  of  the  standard  of  credibility.  One  striking  instance  is  in  receiving  entnes 
kept  leger-wise ;  that  is  to  say,  where  the  account  of  each  man  dealing  with  the  parQf 
is  kept  by  itself,  in  a  separate  department  of  the  book;  thus  affording  every  facility 
for  undetected  interpolation,  either  ante  or  post  litem  motam.  Yet  such  books  are  re- 
ceivable. (Swift's  £v.  81,  2.  Rodman  v.  Hoop's  ex'rs,  1  Dall.  85.  Faxon  v.  HoIHs^ 
18  Mass.  Rep.  427.  Per  Kirkpatrick,  C.  J.  in  Wilson  v.  Wilson,  1  Halst  94.  Cogs- 
well V.  Dolliver,  2  Mass.  Rep.  217.  Griff  Law  Reg.  U.  S.  ut  supra,  of  New-Jersey, 
ante,  p.  636.)  This  was  denied  of  New- Jersey,  in  Leveringe  v.  Dayton,  (C.  C.  U.  S- 
N.  J.  Sittings,  Cor.  Washington,  J.  and  Rossel,  Dist.  Judge,  4  Wash.  C.  C.  Rep. 
698 ;)  but  the  weight  of  authority  seems  to  be  the  other  way,  even  in  New-Jersey; 
and  decisively  so  when  connected  witl)  the  decisions  of  the  neighboring  states.  Books 
thus  kept  were  received,  though  the  entries  in  question  were  intermixed  with  various 
charges,  notes,  receipts  and  memorandums  relating  to  the  party's  dealings  with  others, 
in  whatever  blank  spaces  he  happened  to  find,  without  any  regard  to  the  order  of 
dates  or  pages.    (Cogswell  v.  Dolliver,  2  Mass.  Rep.  217.) 

But  whether,  in  a  day-book  or  leger  form,  the  entries  must  appear  to  have  beea 
made  daily,  or  they  cannot  be  admitted.  (Eastman  v.  Moulton,  3  N.  H.  Rep.  156, 
Smith  V,  Lane,  12  Serg.  &  Rawle,  80.)  If  it  appear,  at  any  stage  or  in  any  way,  that 
charges  arising  at  different  dates  were  in  fact  made  at  the  same  time,  the  book  is  not 
evidence.     (Eastman  v.  Moulton,  3  N.  H,  Rep.  156.) 

It  must  also  be  apparent  tliat  the  entries  were  intended  as  book  charges,  in  account 
with  the  identical  party  against  whom  they  are  offered  in  evidence.  (Rhoads  v.  Gaul, 
4  Rawle,  404.  Rogers  v.  Old,  5  Serg.  &  Rawle,  404.  Smith  v.  Lane,  12  id.  80.)  If 
they  are  kept  merely  as  a  memorandum  between  the  party  and  another,  they  are  in- 
admissible. (Smith  V.  Lane,  12  Serg.  &  Rawle,  80.)  Arbitrary  marks  fixed  to  the 
entries,  not  intended  to  charge  the  vendee,  but  merely  to  inform  the  porter  and  pre- 
vent a  delivery  of  similar  articles  twice,  cannot  be  used  to  aid  in  the  evidence  of  deliv- 
ery, especially  if  not  always  made  by  the  same  person  making  the  residue  of  the  entry, 
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nor  by  the  party  &or  his  clerk.  (Rhoads  v.  Gaul,  4  Rawle,  404.)  So  a  book  kept  by 
a  fbrgeman,  to  settle  by  with  his  customers,  though  it  name  the  vendees,  and  some- 
times the  price,  is  not  evidence  against  the  latter.  (Rogers  v.  Old,  5  Sergeant  & 
Rawle,  404.) 

It  is  not  an  insurmountable  objection  to  the  competency  of  the  book,  that  there  be 
erasures  and  corrections.  Its  character  is  not  thus  destroyed  as  a  book  of  original  en- 
tries. The  alteration  is  open  to  explanation ;  and  the  objection  goes  to  the  credit  on- 
ly. (Sergeant  v.  Pettibone,  1  Aik.  355.)  But  it  is  a  serious  objection  against  its  cred- 
it ;  and  if  gross,  suspicious,  or  unexplained,  it  will  destroy  the  competency  of  the  book. 
(Swift's  Ev.  81,  2.  Eastman  v.  Moulton,  3  N.  H.  Rep.  166.)  And  so  of  any  other 
fraudulent  appearances.    (Eastman  v.  Moulton,  3  N.  H.  Rep.  156.) 

Not  only  tlie  day-book,  but  if  it  be  posted,  the  leger  must  produced,  that  it  may  be 
«een  what  credits  there  are.  This  was  held  where  post-marks  appeared  on  the  day 
book.  (Prince  v.  Swett,  3  Mass.  Rep.  569.  Eastman  v.  Moulton,  3  N.  H.  Rep.  156.) 
And  it  is  the  same,  in  whatever  way  the  fact  of  posting  may  be  made  to  appear.  (East- 
man V.  Moulton,  3  N.  H.  Rep.  156.) 

,  The  book  being  competent  as  a  whole,  almost  any  series  of  figures,  abbreviations 
and  words,  which  can  be  explained  into  a  signification,  will  do  for  particular  charges. 
The  following  is  a  specimen  of  charges  for  lime,  allowed  in  Curren  v.  Crawford,  (4 
Serg.  &  Rawle,  3 :) 

«|]  15B.  MarpoL 

eOThemertyCoren." 
And  regard,  as  we  have  seen,  is  always  to  be  had  to  the  party's  degree  of  education, 
the  nature  of  his  employment,  and  the  manner  of  his  charges  against  others.  (Prince 
v.  Smith,  4  Mass.  Rep.  455.)  But  the  charges  must  be  specific ;  that  is  to  say,  they 
must  denote  the  particular  work  or  service  charged,  as  it  arises  daily,  and  the  quanti- 
ty, number,  weight,  or  other  distinct  designation  of  the  materials  or  articles  sold  or  fur- 
nished, and  attach  the  price  or  value  to  eadh  item.  (Hughes  v.  Hampton,  2  Const. 
Rep.  745.  Lance  v.  M'Kenzie,  2  Bail.  Rep.  449.  Lynch's  adm'r  ads.  Petrie,  1  Nott 
&  M'Cord,  ISO,  cited  4  M'Cord,  77.  Hagaman's  case,  1  South.  370.)  Accordingly, 
a  bricklayer's  charge  of  "  190  days  work,"  was  rejected ;  it  should  be  placed  in  the 
book  daily,  being  entered  at  the  time  as  it  occurs ;  (Lynch's  adm'r  ads.  Petrie,  1  Nott 
&  M'Cord,  130,  and  see  4  M'Cord,  77,  S.  C.  cited  ;)  and  a  physician's  charges  "  for 
medicine  and  attendance ;"  and  another  thus:  *' 13  dollars  for  medicine  and  attend- 
ance on  one  of  the  general's  daughters  in  curing  the  hooping  cough ;"  (the  charges 
were  against  Gen.  Wade  Hampton ;)  were  also  rejected  as  too  indefinite ;  (Hughes  v. 
Hampton,  2  Const.  Rep.  745 ;)  and  a  like  general  charge  was  rejected  in  Lance  v. 
M'Kenzie,  2  Bail.  449.)  But  this  is  a  matter  which  must  reside  very  much  in  the  dis- 
cretion of  the  judge,  to  be  exercised  according  to  the  nature  of  the  subject,  and  its  sus- 
ceptibility of  being  precisely  charged.  Where,  within  this  rule,  to  be  applied  on  the 
examination  of  witnesses  and  otherwise,  the  charge  is  sufficiently  specific,  it  will  be 
received ;  and  such  was  the  course  in  judging  of  a  physician's  bill  and  admitting  it,  in 
Schmidt  v.  Quin,  (1  Rep.  Const.  Ct  418 ;)  and  rejecting  it  in  Lane  v.  M'Kenzie,  supra. 
The  rules  of  the  medical  society  in  South  Carolina  fix  specific  rates,  as  far  as  practica- 
ble, to  the  services  of  the  medical  profession ;  and  physicians  generally  adhere  to  them 
in  their  charges.  (Per  Johnson,  J.,  2  Bail.  450.)  And  see  the  evidence  detailed  in  the 
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case.  A  receipt  in  Uie  account  book^  purporting  to  be  signed  by  the  vendee,  is  not  re- 
ceivable in  proof  as  an  original  entry.  (Sterritt's  ez'rs  v.  Bull,  1  Binn.  ^4.)  If  the 
prices  be  not  carried  out,  the  books  are  imperfect ;  and,  if  admissible  at  all,  prove  noth- 
ing as  to  the  price,  and  the  jury  cannot  guess  at  that ;  so  the  charge  goes  virtually  for 
nothing.    (Hagaman's  case,  1  Soutli.  370.) 

7.  We  have  already  seen  tliat,  so  far  from  being  primary  evidence,  superior  in  de- 
gree  to  the  mere  oral  testimony  of  disinterested  witnesses,  books  are  treated  by  the 
cases,  according  to  their  true  character,  as  evidence  secondary  to  common  law  prodfl 
It  was  in  one  case  Imstily  holden,  that  the  party's  book  must  be  produced  like  any 
other  written  evidence,  as  standing  higher  upon  the  scale,  or  that  its  absence  must  be 
accounted  for,  before  proof  by  witnesses  shoukl  be  received.  (Kelly  v.  Holdship,  1 
Browne,  36.)  But  tiiis,  beside  being  contrary  to  various  other  cases  which  we  have 
cited,  supra,  is  contrary  to  Wriglit  v.  Sharp,  in  the  same  book,  (p.  344.)  The  book  is 
no  doubt  essentia]  where  the  suppletory  oath  is  resorted  to ;  otherwise,  where  wit- 
nesses are  called;  a  distinction  which,  in  the  haste  of  a  trial,  was  overlooked  in  Kelly 
▼.  Holdship.  Where  the  party  is  sworn,  the  book  must  be  produced,  for  there  it  is 
the  principal  evidence ;  (Nicholson  v.  Withers,  2  M'Cord,  428;)  and  if  it  be  lost,  the 
party  loses  his  oath,  as  we  saw  supra,  by  Prince  v.  Smith,  (4  Mass.  Rep.  455.)  In 
such  a  case,  the  contents  of  the  book  may  be  proved ;  but  this  must  be  by  common  law 
evidence,  though  the  p>arty  made  the  entry  himself,  (id.)  If  proved  by  another  who 
made  the  entries,  the  b(X)k  must  be  in  courtj  or  its  absence  accounted  for ;  and  ao 
where  the  entries  of  a  third  person,  deceased,  are  the  subject  of  proof.  In  such  case, 
the  contents  of  the  paper  itself  being  in  question,  they  must  be  proved  like  those  of  any 
other  paper,  by  itself,  if  it  can  be  had.  (Ante,  note  430,  p.  549.)  Nor  will  the  excuse 
that  the  party  resides  at  a  great  and  inconvenient  distance,  be  received.  (Smith  v. 
Peay,  3  Bail.  894.)  The  rule  as  to  showing  the  contents  of  documents  by  themselves 
only,  lias  been  applied  to  account  books  by  several  cases.  (Kelley  v.  Ord,  1  Dall.  810. 
Herring  v.  Levy,  4  Mart.  Lou.  Rep.  N.  S.  383.  Smith  v.  Peay,  2  Bail.  394.  Nich- 
olson v.  Withers,  2  M'Cord,  428.)  But  extracts  from  the  books  of  foreign  merchants, 
verified  by  the  oatlis  of  their  clerks,  were  received,  the  court  saying  it  would  be  unrea- 
sonable to  require  the  books  themselves.  (Bell  v.  Keely,  2  Yeates,  255.)  And  see 
Lewis'  ex'r  v.  Bacon's  legatee,  3  Hen.  &  Munf.  89.)  Quere.  See  Elms  v.  Cheves, 
3  M'Cord,  349,  also  stated  supra. 

It  is  perfectly  well  settled,  by  a  series  of  adjudged  cases,  that  a  party  may,  in  his  dis- 
cretion, waive  his  books  altogether,  and  rely  upon  his  common  law  proof,  by  witnesses 
or  otherwise.  (Leavenworth  v.  Phelps,  Kirby,  71.  Per  Washington,  J.  in  Camlno- 
■o's  ex'rs  v.  Maffett's  assignees,  2  Wash.  C.  C.  Rep.  101.  Nicholson  t.  Withers,  2 
M'Cord,  428.  Read  v.  Barlow,  1  Aik.  145,  147,  148,  per  Skinner,  Ch.  J.  Palmer  v. 
Gieen,  6  Conn.  Rep.  14,  17*.  Bemharo's  adm'r  v.  Adams,  5  Verm.  Rep.  313,  Whi- 
ting V.  Corwin,  5  Verm.  Rep.  451.)  The  party  may  take  his  account  and  proof  from 
his  adversary's  book.  But  the  non-production  of  his  own  book  would  many  times,  and 
especially  if  called  for  by  his  adversary,  be  a  very  heavy  circumstance  against  him. 
(S will's  Ev.  82.  Palmer  v.  Green,  6  Conn.  Rep.  14,  17.)  A  veiy  ordinary  expedi- 
ent of  the  common  law  is,  to  prove  the  entries  of  a  deceased  clerk,  as  mentioned  antc> 
note  489,  p.  675. 
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8.  Books  are  evidence,  both  of  tiie  item  charged  and  the  price  or  value  carried 
out,  subject  to  inquiry  on  other  evidence.  (Ducoign  v.  Schreppel,  1  Yeates,  347.) 
Properly  attested,  they  are  prima  facie  evidence  of  the  delivery  of  articles  of  merchan- 
dise ;  (Foster  v.  Sinkler,  1  Bay,  45,  per  Pendleton,  J. ;)  indeed,  both  of  sale  and  de- 
livery ;  and  in  case  of  services,  they  are  evidence  of  retainer  to  do  the  service,  the  do- 
ing of  it,  and  the  delivery  of  materials  in  the  course  of  the  service.  (M 'Bride  v. 
Watts,  1  M'Cord,  384.)  Nor  need  entries  of  charges  for  spiritous  liquors  sold  in  small 
quantities  be  iblloived  with  proof  of  a  licence  to  sell.  (Herlock's  adm'rs  v.  Riser,  1 
M'Cord,  481.)  The  book  is  to  be  taken  together,  with  its  charges  and  credits,  espe- 
cially where  both  are  of  the  same  date.  (Harrington  v.  Hall,  3  Aik.  175.  And  see 
ante,  note  201,  p.  229.) 

9«  Semb.  The  party's  books  would  be  admissible  on  a  collateral  point  in  a  cause, 
as  if  in  an  action  to  recover  money  from  the  defendant,  it  should  be  material  to  deter- 
mine the  state  of  his  accounts  with  another.  (Mifflin  v.  Bingham,  1  Dall.  273,  276.) 
But  it  was  afUrwards  held  that,  the  third  person  being  himself  a  witness  and  his  oath 
better  evidence  than  his  books,  he  should  be  produced.  The  case  would  not  then 
come  within  the  necessity  on  which  this  kind  of  proof  is  founded.  (Juniata  Bank  of 
Pennsylvania  v.  Brown,  5  Serg.  &  Rawle,  226.) 

10.  We  noticed,  supra,  the  tests  of  credibility  arising  from  the  face  of  the  account, 
and  from  various  other  collateral  circumstances,  while  speaking  of  the  law  of  Connec- 
ticut. Their  good  sense  will  commend  them  to  all  persons  engaged  in  the  judicial  in- 
vestigation of  accounts,  which  are  always,  though  the  books  be  received,  open  to  ob- 
jections as  to  their  credit,  from  unfair  appearances  or  other  evidence.  (See  per  Sew- 
all,  J.,  in  Prince  v.  Smith,  4  Mass.  Rep.  455.) 


NOTE  492— p.  266. 

To  what  extent  the  witness  may  rely  on  this  and  the  like  sort  of  memoranda  to  re- 
fresh his  recollection,  or  as  a  part  of  his  testimony,  and  whether,  and  how  far  sworn 
memoranda  may  be  relied  on  as  testimony,  we  partially  considered,  ante,  note  421,  p. 
550,  and  note  442,  p.  578,  et  seq ;  and  may  see  farther,  under  the  head  of  the  exami- 
nation of  witnesses,  post,  pp.  289  and  290  of  the  text,  and  the  notes. 


NOTE  493— p.  266. 

These  entries  in  books  by  the  party  against  himself  belong  to  the  class  of  admissions, 
(Pringle  v.  M'CIenachan,  1  Dall.  486,)  which  we  considered  ante,  note  1 65,  p.  1 54,  et  seq. 
to  note  201,  p.  227,  where  we  spoke  of  entries  in  books,  &c.  made  by  the  party  against 
himself  and  how  far  his  whole  entries  shall  be  taken  together.  See  also  several  cases 
ante,  note  490,  p.  479,  et  seq.  as  to  what  shall  be  considered  the  party's  books  by  reason 
of  his  being  concerned  in  them  as  a  member  of  the  club  or  partnership  which  keeps 
them,  or  having  access  to  them,  &c. ;  and  as  to  the  effect  of  entries  in  these  and  the 
like  books,  which  are  made  tliere  for  or  against  him.    The  instance  of  entries  by  a 
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bankrupt  being  evidence,  put  by  our  author  in  the  text,  will  occur  to  the  reader  as  an 
exception  to  the  rule  which  we  mentioned  at  the  close  of  the  note  481,  ante,  p.  669, 
that  a  party's  declarations  shall  not  be  received  as  evidence  in  favor  of  one  claiming 
under  him.  The  bankrupt  not  bein^  a  witness,  (ante,  note  108,  p.  114,)  his  ibrmer 
entry,  made  at  the  time  against  hiroselfj  but  which,  by  a  change  of  circumstances,  turns 
out  now  to  be  favorable  by  sustaining  a  suit  which  may  be  beneficial  to  him,  is,  not- 
withstanding, received.  The  reader  will  see  a  similar  turn  recently  given  to  entries 
and  balances  struck,  by  a  father  in  favor  of  his  son,  to  prove  tliat  the  ibrmer  was  in- 
debted to  the  latter.  These  entries  were  against  the  interest  of  the  father  at  the  time. 
Now  a  bill  is  filed  by  his  creditors,  accusing  both  father  and  son  of  combining  to  create 
fictitious  debts  from  the  former  to  the  latter,  in  order  to  withdraw  funds  due  to  credi- 
tors. The  books  kept  in  common  between  them,  ante  litem  motamy  were  received  in 
their  favor,  to  show  that  the  debts  were  bona  fide.  (Dwight  v.  Brown,  9  Conn.  Rep. 
83,90,91,  etseq.) 

Having  now  gone  through  with  those  matters  which  seemed  to  connect  themselves 
with  our  author's  distribution  of  hearsay  evidence,  we  shall  conclude  this  head  by  a 
brief  notice  of  some  particulars,  appearing  to  form  exceptions  additional  to  those  which 
he  has  mentioned. 

1.  It  has  recently  been  held  that  common  reputation  is  the  best  evidence  of  the  state 
of  a  man's  property,  when  the  question  arises  collaterally.  On  an  indictment  for  pass- 
ing counterfeit  bills,  with  a  guilty  knowledge  of  their  character,  the  scienter  finally  be- 
coming the  only  question,  the  prisoner's  counsel  proposed  to  repel  that  fact,  which  19 
80  often  entirely  inferential  from  circumstances,  by  showing  the  competent  state  of  the 
prisoner's  fortune,  as  an  argument  for  the  improbability  that  a  man,  so  situated,  would 
resort  to  the  practices  imputed  by  the  indictment.  The  prisoner  had  recently  remov- 
ed from  North  Carolina  to  Georgia ;  and  the  counsel  proposed  to  inquire  of  tlie  sheriflT 
"  whether  it  was  not  generally  understood  and  believed,  by  the  neighbors  and  acquain- 
tance of  the  prisonor,  that  he  was  a  monied  man,  and  that  he  carried  considerable 
money  with  him  on  his  removal  to  Georgia."  This  being  overruled,  on  objection,  and 
the  prisoner  being  convicted,  error  was  brought,  and  the  judgment  reversed  for  that 
reason  alone.  Henderson,  J.,  who  delivered  the  opinion  of  the  court,  said  the  &ct8 
offered  to  be  shown,  "  tended  to  throw  light  upon  the  subject  the  jury  were  then  try- 
ing, viz.  the  defendant's  knowledge  that  the  notes  were  bad.  And  this  seemed  to  be 
admitted  from  the  manner  in  which  the  case  is  stated.  The  objection  seems  to  be 
to  the  mode  of  prooi^  to  wit,  common  reputation.  I  think  it  the  best  and  almost  the 
only  proof  by  which  such  facts  can  be  established.  They  exist  in  reputation ;  for  al- 
though proof  may  be  had  that  a  person  had  much  property  in  his  possession,  yet, 
when  the  question  arises  collaterally,  recourse  must  be  had  to  common  reputation  as 
to  his  being  the  owner,  and  not  to  the  title  deeds,  and  especially  whether  he  is  a  mon- 
ied man.  Such  a  character  consists  of  so  many  distinct  facts,  as  how  much  had  he — 
was  it  his — ^would  not  his  necessities  comjpel  him  to  use  it,  and  not  keep  it — could  he 
soon  re-place  it — ^what  were  his  habits,  that  of  keeping  and  dealing  in  money  or  real- 
izing it — that  I  tliink  it  almost  impossible  otherwise  to  prove  it  Besides,  it  is  of  such 
a  character,  that  it  is  almost  impossible  for  it  to  become  reputation,  unless  the  &ct  be 
so.  There  is,  therefore,  very  little  danger  of  imposition  in  receiving  it,  and  the  pris- 
oner certainly  had  a  right  to  the  benefit  of  it  before  the  jury.    For,  upon  a  question  of 
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scienter,  there  is  more  probability  that  a  vagabond,  found  in  possession  of  one  thou- 
sand dollars  in  bad  money,  knew  it  to  be  bad,  than  if  such  a  sum  is  found  in  the  posses- 
sion of  a  monied  man.  In  the  first  case,  we  cannot  well  account  for  the  vagabond's 
having  so  large  a  sum,  otherwise  than  by  its  being  bad,  or  of  his  knowledge  of  it,  unless 
be  shows  how  he  got  it ;  wliereas,  in  the  other  case,  tlie  reverse  may  happen.  And  if 
it  weighed  ever  so  little,  the  prisoner  was  entitled  to  its  weight  before  the  jury." 
(State  v.  Cochran,  2  Dev.  63.) 

2.  It  has  baen  suggested  by  a  learned  writer,  that  where  a  person  comes  forward 
and  confesses  the  crime  of  which  another  is  accused,  and  surrenders  liimsclf  to  justice^ 
such  confession  would  be  admissible  evidence  in  favor  of  the  accvscd.  (3  M'Cord'* 
Rep.  232,  note.)  But  quere.  The  confession  merely  of  a  third  person,  that  he  was 
the  guilty  man,  has  been  held  no  evidence  for  the  accused,  any  more  than  other  hear- 
say. (Commonwealth  v.  Chabbock,  1  Mass.  Rep.  144.)  And  if  an  actual  surrender 
should  make  the  declaration  admissible,  it  would  at  once  throw  open  the  door  {or 
fraudulent  testimony,  even  in  exculpation  of  the  most  atrocious  criminals.  The  self 
accuser  is  yet  to  be  tried ;  and  he  may  act  under  the  full  consciousness  of  having  such 
clear  proofs  of  his  own  innocence,  an  alibi,  or  some  other  evidence,  that  he  would  be 
risking  but  little  by  doing  the  whole  as  an  act  of  solemn  trickery  in  behalf  of  his  friends 
The  surrender  would  not  estop  him.  Even  should  the  people  prosecute,  convict  and 
execute  him  as  the  sole  malefactor,  the  verdict  would  not  conclude  them,  nor  be  any 
evidence  whatever  against  the  first  accusation.  It  would  be  res  inter  alios  acta.  (Post^ 
826,  of  the  text.) 

'  4.  In  Graham  v.  The  Feonsylvania  Insurance  Company,  (2  Wash.  C.  C.  Rep.  113, 
124,)  which  was  an  action  on  a  marine  policy  of  insurance  upon  a  cargo,  the  invoice 
was  offered  in  evidence  by  the  plaintiff,  but  objected  to.  Washington,  J.,  said  that 
"  according  to  the  general  rules  of  law  in  other  cases,  it  would,  by  itself,  be  inadmissi- 
ble. But  in  commercial  cases,  it  is  uniformly  admitted,  if  it  carries  with  it  the  proof  of 
its  fairness.  It  is  not  known  to  have  ever  before  been  questioned.  ^  It  is  prima  facie 
evidence  of  value,  and  no  more." 

5.  At  common  law,  the  certificate  of  an  officer  having  the  legal  custody  of  papers, 
that  he  had  searched,  and  failed  to  find  any  paper  pertaining  to  his  files,  is  mere  hear- 
say, and  no  evidence  of  its  loss  ur  absence.  (Bowlin  v.  Pollock,  7  Monroe.  26,  43,  4.) 
But  by  the  usage  in  Pennsylvania,  the  certificate  of  a  prothonotary,  that  a  writ,  decla- 
ration or  statement,  cannot  be  found  in  his  office,  is  admissible  to  prove  the  loss.  (Rug- 
gles  V.  Alexander,  1  Rawle,  2S2.)  So  of  an  officer  of  the  land  office,  that  a  warrant 
or  return  of  survey  cannot  be  found ;  or  of  a  recorder  of  a  county,  that  a  deed  is  not 
recorded.  (Per  Huston,  J.,  id.  236.)  And  in  New- York,  "  wherever  any  officer,  to 
whom  the  legal  custody  of  any  document  or  paper  shall  belong,  shall  certify,  under  his 
official  seal,  that  he  has  made  diligent  examination  in  his  office  for  such  paper,  and 
that  it  cannot  be  (bund,  such  certificate  shall  be  presumptive  evidence  of  the  facts  so 
certified,  in  all  causes,  matters  and  proceedings,  in  the  same  manner  and  with  the  like 
effect,  as  if  such  officer  had  personally  testified  to  the  same  in  the  court,  or  before  the 
officer  before  whom  such  cause,  matter  or  proceeding  may  be  pending."  (2  R.  S. 
652,  §  12.) 

6.  General  reputation  has  been,  in  two  instances,  received,  and  expressly  recognized 
by  the  supreme  court  of  New- York,  as  auxiliary  evidence  that  the  defendants  were 
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partners,  in  order  to  charge  them  all  jointly  in  a  suit  upon  a  contract  made  by  one. 
(Whitney  v.  Sterling,  14  John.  Rep.  215.  MTherson  v.  Rathbone,  11  Wend.  96.) 
No  objection  to  the  evidence  was  taken  in  the  first  case ;  and  in  the  last,  it  is  quite 
questionable  whether  any  exception  was  taken  whicli  would  reach  the  point  It  does 
not  appear  to  have  been  made  on  argument ;  and  tliere  was  enough  in  the  case  with- 
out it ;  for  written  articles  were  proved.  In  the  first  case  the  court  doubted  whether 
reputation  alone  would  implicate  the  dsfendants.  In  the  last,  the  learned  chief  justice 
said  "  It  was  undoubtedly  competent  to  have  proved  tlie  partnership  of  all  these  de- 
fendants by  general  reputation."  Upon  such  authority  this  must  be  taken  as  the  set- 
tled law  of  New- York.  That  it  constitutes  one  of  the  most  striking  exceptions  to  the 
rule  denying  hearsay  as  evidence,  is,  however,  equally  obvious.  No  authority  is 
eited  in  either  case  going  to  maintain  the  exception.  And  we  believe  that  British 
authority  has  gone  no  farther  than  to  look  into  the  act  of  tlie  party,  and  decVaie  that  if 
his  conduct  be  such  as  to  lead  the  public  to  a  belief  of  his  being  a  partner,  be,  thus 
drawing  credit  to  the  firm,  when  he  comes  to  be  sued  by  a  creditor  whom  he  may  have 
led  to  become  such,  shall  not  be  heard  to  gainsay  his  own  virtual  admissions.  The 
question  turns  upon  his  assent,  which  must  be  shown,  not  by  general  repute,  but  by 
witnesses  who  know  the  fact,  or  by  circumstantial  evidence.  This  is  the  farthest  that 
tlie  British  law  has  gone.  (Roscoe's  Ev.  212.)  Nor  are  we  aware  that  any  American 
authority  beside  New-York  has  ever  recognized  mere  hearsay  as  adequate  proof  of  a 
partnership ;  tliough  Tilghman,  C.  J.,  said,  in  one  case,  it  was  corroborative  evidence. 
(Allen  V.  Rostain,  1 1  Serg.  &  Rawie,  373.)  The  point,  however,  did  not  here  arise 
upon  the  bill  of  exceptions ;  and  we  believe  that  to  this  day  nothing  to  sustain  this  ev- 
idence can  be  found  which  will  amount  to  an  express  adjudication,  going  even  thus 
&r.  We  are  aware  of  Bernard  v.  Torrance,  (5  Gill  &  John.  383,  405,)  but  under-* 
stand  that  the  evidence  was  received  merely  upon  the  point  of  notice  to  the  plaintiff; 
not  as  proving  or  disproving  the  fact  of  partnership.  Yet  the  evidence  is  constantly 
received  at  the  circuits  in  New- York ;  and  whers  would  it  not  be  under  such  imposing 
dicta  ?  Looking  to  this  matter  a  priori,  we  find  a  contract  of  the  nicest  frame,  which, 
wlien  carefully  analized,  has  puzzled  the  closest  inquiries,  both  of  the  common  and 
civil  law,  in  fixing  its  character,  referred  for  proof  of  its  details  and  its  legal  effect,  to 
the  loosest  of  all  testimony :  "  surmises,  jealousies,  conjectures,"  excited  and  confirmed 
by  interested  creditors.  There  is  scarcely  a  question  upon  which  common  reputation 
is  more  liable  to  be  misled  by  appearances,  or  abused  by  sinister  misrepresentation. 

7.  Another  exception  to  the  rule  that  hearsay  is  not  evidence,  has  been  adopted  up- 
on summary  inquiries  into  the  validity  of  elections  to  the  legislature,  on  complaints  that 
votes  were  obtained  by  bribery.  The  declarations  of  voters  may  hb  received  as  evi- 
dence of  the  bribery.  This  is  however,  only  to  annul  votes,  but  not  to  sustain  a  charge 
of  bribery  against  the  candidate  with  the  view  to  disqualify,  or  affect  him,  otherwise 
than  by  vacating  his  election.  (See  the  cases  of  Milborne  Port,  1  Doug.  Election  Cases, 
67;  oflvelchester,  3  id.  76;  Petersfield,  id.  6;  Worchester,  id.  129;  and  Shafbbuiyj 
id.  150.) 

In  this  last  case,  money  to  the  amount  of  several  thousand  pounds  had  been  given 
among  the  voters,  in  sums  of  twenty  guineas  a  man.  The  persons  who  were  entrust- 
ed with  the  disbursement  of  this  money,  and  who  were  chiefiy  the  magistrates  of  the 
town,  fell  upon  a  very  singular  and  absurd  contrivance,  in  hopes  of  being  able  to  con- 
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ceal  the  channel  through  which  it  was  conveyed  to  the  electors.  A  person  concealed 
under  a  ludicrous  and  fantastical  disguise,  and  called  by  the  name  of  Punch,  was  placed 
in  a  small  apartment,  and  through  a  key-hole  in  the  door,  delivered  out  to  the  voters 
parcels  containing  the  twenty  guineas ;  upon  which  they  were  conducted  to  another 
apartment  in  the  same  house,  where  they  found  a  person  called  Punch's  secretary,  and 
signed  notes  for  the  value ;  but  which  were  made  payable  to  an  imaginary  character, 
to  whom  they  had  given  the  name  of  Glenbucket.  Two  of  the  witnesses,  called  by  the 
counsel  for  the  petitioner,  swore  that  they  had  seen  Punch  through  the  hole  in  the 
door,  and  that  they  knew  him  to  be  one  Matthews,  an  alderman  of  Shaftesbury ;  and, 
as  the  counsel  for  the  petitioner  had  endeavored  to  prove,  an  agent  for  the  sitting  mem- 
bers. 

On  the  part  of  the  petitioner,  witnesses  were  called  to  prove  declarations  of  voters, 
who,  at  the  pole,  had  taken  the  bribery  oath,  that  they  had  received  Punch's  money. 
This  was  objected  to  by  the  counsel  on  the  other  side ;  but  tlie  evidence  was  admitted. 
See  3  M'Cord,  £33 ;  note  of  the  learned  reporter  there,  to  whom  the  editor  is  indebted 
fi>r  the  above  remarks  and  references. 


NOTE  494— p.  267. 

We  had  occasion,  ante,  note  54,  p.  63,  to  consider  the  general  forms  of  a  witness* 
t>ath  in  New- York,  as  fixed  by  statute ;  and  that  note,  in  connection  with  the  text,  p. 
S3  and  23,  will  exhibit  the  exceptions  to  the  general  rule,  as  depending  on  a  more  bind- 
ing form,  to  be  approved  of  and  pointed  out  by  the  witness,  according  to  his  peculiar 
religion. 

It  is  proper  to  observe,  that  the  form  becomes  of  no  consequence  to  the  particular 
cause,  unless  it  be  questioned  by  objection ;  for  it  has  been  held  that  a  witness'  testi- 
mony may  be  received,  even  without  oath,  if  the  objection  be  not  raised,  that  he  is  un- 
sworn. (Lawrence  v.  Houghton,  5  John.  Rep.  129.  And  see  Blanchard  v.  Richley, 
7  John.  Rep.  198.)  There  need  not  be  express  consent,  (id.)  But  where  such  evi* 
dence  is  objected  to,  and  then  admitted,  it  is  error,  and  the  judgment  will  be  reversed 
for  that  cause.  (White  v.  Hawn,  5  John.  Rep.  351.)  It  fbllowa  a  fortiori  from  these 
cases,  that  no  objection  can  be  made  to  the  form  of  the  oath,  at  any  subsequent  stage 
of  tlie  cause,  unless  it  be  raised  at  the  time  when  t2ie  oath  is  administered. 

If  the  objection  be  raised  as  to  the  form,  we  saw  in  the  note  and  text,  cited  supra, 
that  great  latitude  may  be  allowed  to  the  witness.  In  a  case  not  tliere  cited,  a  chris- 
tian was  allowed  to  swear  on  the  Old  Testament,  because  he  considered  that,  as  he 
said,  the  more  binding  form.  (Edmonds  v.  Rowe,  Ry.  &  Mood.  N.  P.  Cas.  77.)  Any 
form  thus  pointed  out  by  him  is  binding ;  and  he  may  be  indicted  for  perjury  upon  it ; 
and  so  he  may,  though  he  neglect  to  make  known  his  scruples  of  conscience,  and  be 
sworn  in  the  common,  or  any  other  binding  form.  (State  v.  Whisenhurst,  2  Hawks, 
458.)  By  submitting  to  be  sworn  in  the  common  form,  he  makes  his  election,  and  is 
estopped  to  set  up  his  scruples,    (id.) 

We  saw,  ante,  note  122,  p.  138,  that  a  party,  or  any  one  interested,  may  be  receiv- 
ed as  a  witness,  to  prove  the  foundation  for  letting  in  secondary  evidence.    In  admin* 
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istering  the  oath  upon  which  this  proof  is  to  be  given,  where  the  witness  is  competeAt 
generally,  the  form  may  and  should  be  general,  to  testify  in  the  cause.  But  whei«  the 
party,  or  an  interested  witness,  is  received,  he  should  be  sworn  specially,  to  answer 
such  questions  as  shall  be  put  to  him,  touching  the  loss  of  the  deed,  or  touching  other 
matter  proposed  9fl  the  foundation  for  letting  in  tlie  inferior  proof.  (Jackson,  ex  dem. 
Lowell,  V.  Parkhurst,  4  Wendell,  369,  375.)  Yet,  where  a  competent  witness  was 
sworn  specially,  and  then  was  called  by  the  opposite  party,  and  sworn  generally,  and 
examined,  held,  that  the  latter  could  not  aflerwards  raise  an  objection  to  the  form,  (id.) 

An  interpreter  is  sworn  truly  to  interpret  between  the  court,  the  jury  and  the  wit- 
ness ;  the  oath  is  then  administered  to  the  witness  in  English,  and  interpreted  to  him  by 
the  sworn  interpreter,  as  it  is  pronounced  by  the  clerk.  This  is  the  form  in  Massachu- 
setts, where  a  witness  is  proposed  as  necessary  before  the  grand  jury.  (Norbei^s  case^ 
4  Mass.  Rep.  81 .)  An  interpreter  is,  in  like  manner,  mutatis  mtUandUy  tebe  sworn,  in 
proper  cases,  on  tlie  execution  of  a  dedimus  potestatem,  (Amory  v.  Fellowes,  5  Mass. 
Rep.  219.) 

One  oath  is  enough,  though  the  witness  be  examined  on  different  matters,  and  at 
different  times.    (Bullock  v.  Koon,  9  Cowen's  Rep.  80.) 


NOTE  495— p.  267. 


Competency  is  presumed  till  the  contrary  be  shewn,  (ante,  note  346,  p.  £56 ;)  and 
the  presumption  continues,  though  the  witness  refuse  to  answer  as  to  his  interest. 
But  he  may  be  committed  for  the  contempt.  (Lott  v.  Burrell,  2  Rep.  Consu  Ct.  167.) 
And  if  the  court  be  equally  divided  in  opinion  upon  the  question  of  competency,  the 
testimony  should  be  received.  (Milligan's  lessee  .v.  Dickson,  1  Pet  C.  C.  Rep. 
434,  note.) 


NOTE  496— p.  267. 


Ante,  131  of  the  text.  Under  the  strict  rules  of  examination  formerly  adopted  m 
Maryland,  on  the  voire  dire,  the  witness  could  only  be  asked,  in  a  general  way,  wheth- 
er he  conceived  himself  interested,  or  that  he  should  gain  or  lose  by  the  event  of  the 
cauae ;  and  he  must  be  admitted  or  rejected,  according  to  his  general  answer ;  which 
would  sometimes  preclude  the  court  firom  seeing  whether  the  interest  was  merely  fan- 
ciful or  honorary,  or  whether  it  might  be  released ;  (Moore  v.  Sheredine,  2  Har.  & 
M'Henry,  453, 4 ;  Peter  v.  Bealls,  4  Har,  &  M'Henry,  842 ;)  though  the  latter  case  hoWs 
that  if  YOU  resort  to  other  evidence,  his  real  interest  may  be  inquired  into ;  and  the 
court  will  then  see  that  he  is  legally  interested,  before  he  is  excluded.  Quere,  whether 
this  distinction  would  be  allowed,  even  in  that  state,  since  the  case  of  Stimmel  v.  Un- 
derwood, (3  Gill  &  John.  282,  cited  ante,  notes  91,  2,  p.  98,  9.)  And  see,  as  to  the 
point,  that  the  witness  supposing  himself  interested  or  not,  shall  neither  preclude  nor 
make  him  receivable,  and  that  all  particulars  may  be  inquircd  of  on  the  voire  dire,  ante, 
notes  91,  92,  and  the  cases  there  cited,  with  the  following  additional  cases :  Henry  v. 
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Mor-ran,  2  Binn.  497 ;  Williams  v.  Matthews,  3  Cow-^n's  Rep.  252 ;  Baldwin  v.  West, 
Hardin,  60 ;  and  Reid's  lessee  v.  Dodson,  1  Tenn.  Rep.  3()6,  399 ;  contra,  Sentney  v. 
Overton,  4  Bibb,  445.  Other  cases  hold,  in  tenus,  that  you  may  Ibllow  out  the  general 
answer  of  the  witness  on  his  voire  dire,  with  particular  inquiries  upon  the  same  oath, 
in  order  to  draw  from  him  the  nature  of  his  interest,  and  enable  the  court  to  settle  the 
question  of  competency  according  to  the  law.  (\Viiliams  v.  Matthews,  3  Cowan's 
Rep.  252.  Baldwin  v.  W^est,  Hardin,  50.)  Such  is  doubtless  the  law.  And  see  an- 
te, note  254,  p.  260. 


NOTE  497— p.  267. 

Morton  V.  BealPs  adm'r,  2  Harr.  &  Gill,  136.  Ante,  pp.  131, 2,  3,  of  the  text,  and 
the  notes  247  to  255,  p.  256  to  260. 

That  what  a  witness  has  been  heard  to  say  will  not  be  received  to  disqualify  him, 
see  Sims  v.  Givan,  (2  Blackf.  Rep.  461,)  and  ante,  note  249,  p.  258,  though  one  case 
there  mentioned  is  the  otlier  way,  to  which  we  may  add  Anon.,  2  Hay  w.  340,  and  Cols- 
ton V.  Nichols,  1  Har.  &  Joliii.  105 ;  the  latter  overruled  in  Jtimrael  v.  Underwood, 
3  Gill  &  John.  282.  The  c-ane  in  Hayw.  was  that  of  admitted  interest  by  the  counsel, 
though  no  technical  or  legal  interest-was  made  out.  A  release  was  tendered,  and  yet 
the  competency  of  the  witness  questioned,  because  the  release  could  not  operate  on  an 
interest  which  had  no  le<^al  existence.  The  witness  was  finally  received,  subject  to  the 
opinion  of  the  coiirt.     Tiie  case  is  every  way  questionable. 

That  where  3^ou  resort  to  the  voire  dire,  you  are  concluded  by  that,  and  cannot 
show  inconij^jttncy  by  int.M'e^t  in  any  otlier  way,  see  ante,  note  250,  p.  253. 

It  was  hekl  In  Cole's  Ictsce  v.  Cole,  (1  Har.  &  John.  572,)  that  where  the  general 
examination  of  the  sime  witness  disclorjcd  an  interest  which  the  party  had  failed  to  elicit 
on  his  voire  dire,  he  might  still  be  rejected  ;  but  not  if  the  evidence  of  interest  come  from 
other  testiniDiiy.  That  the  American  cases  are  several  of  them  otherwise,  not  allow- 
ing interest  to  avail,  however  it  may  appear,  after  the  voire  dire  has  failed  to  show  it, 
the  note  last  cited  will  show.  N  )r  is  the  force  of  the  distinction  readily  peceivable. 
Indeed,  it  should  be  observed  that,  in  the  case  cited,  it  was  not  directly  adjudged,  but 
stands  on  the  dictum  of  Chase,  C.  J.  In  ISI'AIlister'd  lessee  v.  Williams,  (1  Tenn.  Rep. 
107,  Overton's,)  the  witn<'ss  denying  his  interest  on  the  voire  dire,  the  court  refused 
to  hear  other  evidence  from  other  persons  who  were  olfered  to  show  it.  But  they  said 
it  might  be  given  to  tlie  jury,  who  would  hear  it  with  a  view  to  test  the  witness'  cred- 
ibility ;  yet  the  latter  was  lately  adjudged  directly  tiie  other  way,  viz.  that  you  cannot 
in  this  manner  touch  the  witness'  credibility  after  resorting  to  tlie  voire  dire.  (Chance 
V.  Hine,  6  Conn.  Rep.  231,  stated  also  ante,  note  250,  p.  259.)  In  the  latter  case,  the 
in  juiries  to  impeach  his  credibility  where  addressed  to  the  same  witness.  Yet  we  saw 
ante,  note  251,  p.  259,  that  you  may  even  assail  the  competency  of  the  witness,  if  it 
happen  to  come  out  in  any  subsequent  stage  of  the  cause  that  he  lias  an  interest,  after 
he  is  examined  on  the  voire  dire,  and  has  denied  all  interest.  (Evans  v.  £aton,  there 
cited  from  1  Pet.  C.  C.  Rtp.  322.)  The  cases  appear  to  be  singularly  discordant  on  this 
question.  We  saw  ante,  note  250,  p.  258,  by  Butler  v.  Butler,  there  cited  from  3  Day, 
214,  218,  that  even  the  failure  of  a  croes-examination  to  show  interest  on  the  general 
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oftth,  BhaU  preclude  a  resort  to  other  testimony.  Mifflin  v.  Bingham,  1  DalL  975, '» 
contra ;  and  the  contrary  was  also  held  in  Stout  v-  Wood,  1  Blackf.  Rep.  71.  Mr.  Star- 
kie,  (2  Starkie's  Ev.  756,  note  (p),)  goes  farther,  saying  it  would  be  manifestly  un- 
just to  preclude  the  party  from  attacking  even  the  competency  of  the  witness,  because 
he  has  had  the  hardihood  to  deny  his  interest  under  oath ;  and  such  seems  to  be  the 
opinion  of  Blackford,  J.  in  his  note  to  Stout  v.  Wood,  supra.  Such  also  is  tJie  opin- 
ion of  our  author,  ante,  p.  132  of  the  text ;  and  he  is  folk) wed  by  Mr.  Roscoe  in  bis 
Treatise  on  Evidence,  p.  80.    This  would  now  seem  to  be  the  bettter  opinion. 

Indeed  there  seems  to  be  hardly  any  restriction  lefl  which  is  worth  contendmg  for, 
either  as  to  the  time  or  manner  of  raising  objections  to  competency,  till  after  the  trial. 
Then  it  is  of  course  too  late.  (Sims  v.  Givan,  2  Blackf.  461,  ante,  note  247,  p.  256.) 
You  cannot,  perhaps,  put  your  witness  on  the  voire  dire,  after  he  has  been  assailed  by- 
other  evidence,  though  even  this  is  questionable,  (see  the  next  note ;)  nor  can  the  par- 
ty assailing  him  do  this.  (See  the  next  note.)  Yet  that  is  of  but  little  consequence, 
unless'  there  should  happen  to  be  absent  documental  testimony,  which  you  are  desi- 
rous to  show  by  parol ;  for  the  competency  is  still  open  to  every  otlicr  mode  of  attack 
and  defence.  And  if  we  allow  full  analogy  between  Perigal  v.  Nicholson,  cited  by  our 
author  from  Wightwick,  and  a  cause  at  nisi  prius,  an  objection  on  account  of  interest 
may  be  raised  even  after  the  examination  is  closed,  and  the  witness  has  lef\  the  stand 
and  gone  from  the  court.  That,  however,  was  on  the  equity  side  of  the  exchequer. 
The  witness  had  been  examined  by  the  defendant,  and  then  examined  in  chief  by  the 
plaintiff,  who  inserted  an  interrogatory  as  to  interest  which  stood  subsequent  in  order 
to  all  his  interrogatories  on  the  merits.  On  that  last  interrogatory,  the  interest  came 
out.  This,  however,  was  all  before  the  commissioner,  and  conducted  according  to  the 
course  of  chancery  examinations,  in  secret.  At  the  hearing,  on  tlie  plain  tiff's  objec- 
tion, the  whole  was  excluded,  though  the  defendant  offered  to  read  those  answers  only 
which  responded  to  the  plaintiff's  interrogatories  in  chiefl  But  in  this  case,  the  part}', 
as  the  court  held,  ought  not  to  be  prejudiced  by  the  course  of  the  commissioner  examin- 
ing to  all  the  interrogatories ;  for  he  knew  nothing  of  the  merits ;  nor  could  he  judge 
of  the  interest.  It  was  enough  that  the  objection  was  made  befi)re  the  deposition  was 
read.  The  case  therefore  is  not  entirely  analogous  to  a  circuit  examination.  Iij  our 
own  chancery,  where  the  examination  is  open,  the  objection  for  interest,  or  other 
cause  of  incompetency,  must  be  made  before  the  examination  is  closed.  (Gregory  v. 
Dodge,  4  Paige  557.  Ante,  note  247,  p.  256, 7,  and  tlie  cases  there  cited.)  In  a  word, 
it  must  not  be  delayed,  if  known,  till  so  late  that  the  opposite  party  is  deprived  of  his 
right  to  release  or  discharge  the  interest,  (ibid,  ibid.)  Within  this  restriction,  it  is  pre- 
sumed that,  at  least  as  a  general  rule,  the  common  law  objection  of  incompetency  may 
freely  be  indulged.  It  has  been  allowed  in  replevin  at  nisi  prius  afler  the  examination  by 
both  parties  had  closed  as  to  the  whole  cause,  and  the  court  adjourned  to  hear  the  par- 
ties sum  up  the  next  morning,  both  parties  declaring  they  had  no  further  evidence,  and 
the  court  saying  they  would  hear  no  more.  After  the  adjournment,  and  before  sum- 
ming up,  it  was  discovered,  for  the  fii'st  time,  by  the  defendant,  that  the  witness  was 
a  surety  for  the  plaintiff  in  the  replevin  bond.  (Morton  v.  Beall's  adm'r,  2  Har.  & 
GiU,  136.)  But  the  party  may  be  holden  to  have  waived  the  objection  by  a  distinct 
adoption  of  the  witness  as  his  own.  Where  the  plaintiff  called  on  a  witness  already 
fwom  and  interested  against  him,  to  produce  and  prove  certain  papers,  which 
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the  plaintiff  then  assailed  as  mutilated ;  and,  to  show  they  were  not  so,  the  defendant 
again  called  the  witness ;  and  now,  for  the  first  time,  the  plaintiff  objected  that  he  was 
interested ;  it  was  held  too  late,  after  thus  having  brought  him  forward  to  testify  in 
chief,  knowing  his  interest,  and  to  prove  part  of  his  own  case  ;  and  the  opposite  inqui- 
ry being  merely  in  nature  of  a  cross-examination,  to  sustain  papers  which  the  witness 
had  proved.  (Den,  ex  dem.  Newcomb,  v.  Downam,  1  Green,  105,  144  to  147.)  But 
by  Sawry  v.  Murreil,  2  Hayw.  S97,  you  may  discredit  a  witness  called  against  you, 
though  you  call  him  to  prove  a  distinct  fact  on  your  side. 

That  a  resort  to  other  testimony  will  preclude  the  voire  dire,  we  also  saw,  ante,  note 
250,  p.  258, 9j  and  see  Dorr  v.  Osgood,  2  Tyl.  23.  But  a  mere  offer  to  give  evidence 
in  another  way,  none  being  actually  given,  the  witnesses  for  that  purpose  happening  not 
to  be  in  court,  will  still  leave  you  at  liberty  to  require  the  voire  dire.  (Ray  v.  Mariner, 
2  Hayw.  385,)  So  if  your  testimony  offered  be  overruled.  (Main  v.  Newsom,  Anth. 
N.  P.  Jlep.  11,  13 ;)  or  where  the  witness,  on  the  voire  dire,  does  not  know  w^hether  . 
he  be  interested  or  not.  (Shannon  v.  Commonwealth,  8  Serg.  &  Rawle,  444.)  In  this 
case,  the  witness  had  forgotten  whether  he  was  bail  in  the  cause  or  not. 

A  question  was  lately  raised  at  the  English  N.  P.,  whether  testimony  coming  out,  on 
examination  upon  tlie  voire  dire,  could  be  commented  upon  as  testimony  to  the  ju- 
ry. The  plaintiff,  to  refresh  the  memory  of  the  defendant's  witness,  on  examination' 
upon  the  voire  dire  in  respect  to  a  guaranlie,  handed  him  a  letter ;  and  when  the 
plaintiff's  counsel  came  to  reply,  he  insisted  on  commenting  upon  this  as  evidence  to 
the  jury.  And  that  waa  allowed,  though  objected  to.  (Paul  v.  White,  5  Carr.  & 
Payne,  237.) 

Tlie  cases  are  clear,  as  we  saw  ante,  note  257,  p.  261,  that,  af\er  a  w^itness  has  been 
fully  examined  on  his  general  oath,  and  his  testimony  then  struck  out  for  incompeten- 
cy by  reason  of  interest,  he  may  yet  be  released,  and  then  received  and  re-examined 
as  competent.  This  was  also  distinctly  held  in  a  late  English  case  at  N.  P.  (Wake 
V.  Lock,  5  Carr.  &  Payne,  454.)  In  this  case,  after  the  witness  had  been  fully  exam- 
ed,  and  then  released,  Denman,  C.  J.,  though  an  objection  was  made  that  the  release 
came  too  late,  said,  "  The  witness  is  now  released,  and  I  will  ask  him  if  what  he  has 
already  told  us  is  true."    And  that  was  done,  and  the  witness  again  examined. 


NOTE  498— p.  267. 


We  have  seen  ante,  note  256,  p.  260,  that  the  witness  cannot,  on  his  general  oath, 
be  interrogated  as  to  documents  or  writings  not  produced,  though  he  may  on  the  voire 
dire.  Tiiis  latter  right  is  carried  very  far  in  Engkind.  If  the  objection  that  the  wit- 
ness is  interested  be  made  before  he  is  sworn  in  chief,  the  party  calling  him.may  con- 
cede his  interest,  and  himself  have  the  witness  sworn  on  his  voire  dire ;  and  may  then 
inquire  in  respect  to  any  written  document  going  to  divest  him  of  his  interest,  the  same 
as  if  the  voire  dire  had  been  called  for  by  tlie  party  objecting.  Such  is  the  lair  import 
of  Perryman  v.  Steggall,  (5  Carr.  &  Payne,  197,)  a  late  case  Cor.  Gaselce,  J.  at  N.  P. 
In  that  case,  the  defendant's  counsel,  in  opening  the  defence  to  the  jury,  stated  facta 
which  shewed  that  one  Tucker  was  liable  over  to  the  defendants,  in  the  event  of  a  re- 
covery against  them ;  but  said  he  should  call  Tucker  as  a  witness.    The  plaintiff's 
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counsel  objeciing  that  he  appeared  to  be  interested,  the  defendant's  counsel  wbs  held 
entitled  to  have  llio  witness  sworn  on  his  voire  dire,  and  was  then  allowed  to  prove  by 
him,  that  lie  had  an  insolvent's  diiicharge,  and  that  the  claim  against  him  was  inserted 
in  his  Kclicilule;  unil,  on  that,  to  insiist  that  the  interest  of  the  witness  was  cut  off, 
though  n(  ither  tiie  acijedule  nor  discharge  w^s  produced.  But  a  party  having  first 
shown  by  ovitlcnce  aliunde  that  a  projx>sed  witness  is  interested,  the  party  calling  him 
cannot  then  examine  him  on  his  voire  dire,  or  prove  by  the  same  witue®  in  any  way 
that  he  has  no  interest.  (Wright  v.  Matthews,  2  Blackf.  187."  Vincent  v.  Huff's  lea- 
see, 4  Serg.  &  Rawle,  298.) 

The  case  of  Den,  ex  dem.  Ely,  v.  Jones,  (I  Coxe,  46,)  which  held  that  a  witness, 
admitting  an  interest  on  the  voire  dire,  could  not,  on  the  same  oath,  shew  that  interest 
to  be  discharged  is  clearly  not  law.  (Sec  note  (b)  to  the  same  case,  and  ante,  note 
355,  p.  2t)0.) 


NOTE  499— p.  268. 

Jackson,  ex  dem.  Van  Slyck,  v.  Son,  2  Cain.  Rep.  178;  Mitchell  v.  Hinman,  8 
Wend.  667,  671, 2;  both  cases  stated  post,  note  532.  It  sftems  to  have  been  held  in 
Mayo  v.  Gray,  (2  Penningt.  Rep.  S37,)  that  you  may,  on  the  general  oath,  cross-exam- 
ine the  witness  as  to  absent  documents,  to  the  same  extent  as  on  the  voire  dire.  It  is 
evident,  liowever,  that  tliis  case  cannot  be  relied  on  with  safety  in  practice.  No  Eng- 
lish ca.«e  has  jone  farther  tljan  that  in  the  last  note;  and  it  is  believed  that  no  Ameri- 
can case,  beside  Mayo  v.  Gray,  has  yet  jjfone  so  far.  The  dispensation  with  primary 
evidence,  without  showing  it  to  be  oiitof  the  party's  power,  is,  in  general,  no  more  in- 
dulged on  a  general  cross-examination  than  on  an  examination  in  chief.  And  the  only 
safe  way  for  the  practitioner,  if  he  would  show  the  interest,  or  rebut  proof  of  interest, 
where  either  dcprmls  on  siirh  evidence,  is  a  resort  to  the  voire  dire.  In  this  view  alone 
does  it  seem  to  he  essential.  (See  ante,  notes  252,  255,  256,  p.  260,  and  ante,  note 
497,  p.  708.)  The  rule  in  Ireland  is  the  same  as  in  England.  On  cross-examina- 
tion, a  party  was  not  allowed  to  give  parol  evidence  of  a  written  receipt  which  he 
had  in  his  possession.    (Doran's  lessee  v.  Kehoe,  1  Irish  T.  R.  350.) 


NOTE  500— p.  268. 


See  ante,  note  434,  p.  569. 

The  paragraph  of  our  author,  to  which  this  particular  note  applies,  and  indeed 
the  entire  head  of  the  examination  of  witnesses,  introduces  us  to  a  set  of  general  rules 
which  have  grown  out  of  the  practice  at  nisi  prius,  but  which  must  necessarily  be  so 
often  applied,  or  relaxed,  according  to  circumstances  apparent  to  no  one  except  the 
pit  siding  judgt?,  that  a  strict  unifonnity  at  all  times  is  not  to  be  expected,  and,  in- 
deed, in  some  instances,  would  prove  injurious  to  the  interests  of  justice.  Much, 
therefore,  is  confi  led  to  the  discretion  of  the  judge,  which,  though  it  should  not  be  ex- 
ercised by  an  arbitrary  strictness  on  the  one  hand,  or  arbitrary  indulgence  and  relaxa- 
tion on  the  other,  should  never  be  withheld  from  its  office  in  proper  cases. 
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Having  settled  where  the  aiEnnative  lies,  we  saw  ante,  note  370,  p.  479,  et  seq.  how 
far,  in  general,  the  party  holding  such  affirmative  was  bound,  in  the  first  instance,  to 
exhaust  his  testimony,  either  in  sustaining  his  own  allegations  or  answering  those  of 
his  antagonist.  We  come  now  to  a  place  where  we  propose  not  only  to  continue  that 
subject,  but  to  notice  more  at  large,  than  is  done  in  the  text,  testimony  as  it  comes  in 
chief  or  in  reply,  the  time  or  order  in  which  it  is  adducible,  and  some  other  matters 
incidentally  connected  with  these  topics. 

It  is  proper  to  premise,  that  all  testimony  in  chief,  and  especially  that  which  goes  to 
establish  any  affirmative  matter  in  favor  of  tlie  party,  should,  as  far  as  possible,  be  in- 
troduced by  the  opening  of  counsel.  And  as  a  brie^  perspicuous  and  pertinent  state- 
ment of  pleadings,  and  proo&  proposed,  by  the  counsel  entitled  to  begin,  is  always  a 
very  useful  step  in  the  conduct  of  a  trial ;  so,  on  the  other  side,  any  matter  in  avoid- 
ance should  properly  be  opened  by  the  counsel  in  the  same  way.  And  the  court 
may  require  the  latter  as  well  as  the  former.  Thus,  in  an  action  on  an  award, 
which  the  plaintiff  liaving  proved,  the  defendant's  counsel  proposed  to  cross-ex- 
amine the  plaintiff's  witnesses  to  certain  facts  wjiich  it  was  insisted  would  defeat 
the  award.  This  the  court  prevented  until  the  counsel  had  opened  the  case  to  the 
jury ;  and  holden  well,  on  error ;  though  held,  likewise,  that  error  would  not  lie  lor  this 
and  the  like  matters  of  discretion.  (Ellmaker  v.  Buckley,  16  Scrg.  &  Rawle,  73, 
77,  78.) 

In  conducting  the  examination  of  a  single  witness,  we  have  a  miniature  exhibition 
of  the  general  course  of  examination  in  the  whole  cause.  The  witness  is  first  examin- 
ed by  the  party  producing  him,  says  our  author,  af\er  which  the  other  party  is  at  lib- 
erty to  cross-examine ;  whereupon,  he  might  have  added,  the  party  producing  tlie 
witness  may  re-examine.  (4  Stark.  £v.  1750,  1.)  On  the  primary  examination  of  the 
witness,  or,  as  it  is  generally  called,  his  examination  in  chief,  you  are  bound  at  your 
peril  to  ask  all  material  questions  in  the  first  instance ;  and  if  you  omit  this,  it  cannot 
be  done  in  reply.  No  new  question  can  be  put  in  reply^  unconnected  with  the  subject 
of  the  cross-examination,  and  which  does  not  tend  to  explain  it.  If  a  question  as  to 
any  material  fact  has  been  omitted  upon  the  examination  in  chief,  the  usual  course  is 
to  suggest  the  question  to  the  court,  which  will  exercise  its  discretion  in  putting  it  to 
the  witness.  (I  Stark.  £v.  150.)  This  rule  is  exemplified  in  its  native  rigor  by  the 
following  case :  The  counsel  for  the  crown  having,  by  direction  of  the  coun,  called 
witnesses,  whose  names  appeared  on  the  back  of  the  indictment,  and  had  them  sworn, 
to  give  the  prisoner's  counsel  a  chance  of  cross-examination ;  but  not  examining 
tbem  in  chief,  and  the  prisoner's  counsel  having  accordingly  cross-examined,  held 
that,  after  this,  the  counsel  for  the  crown  could  not  examine  them  in  cliief,  but  only  by 
way  of  re-examination,  and  therefore  must  confine  himself  to  what  arose  out  of  the 
cross-examination.    (Rex  v.  Beezley,  4  Carr.  &  Payne,  218.) 

With  regard  to  closing  the  examination  of  the  witness,  it  is  matter  of  discretion 
whether,  aAer  he  is  dismissed  from  the  stand,  he  shall  be  examined  farther.  (The  Peo- 
ple V.  Mather,  4  Wend.  249.)  And  a  new  trial  will  not  be  granted,  even  where  a 
witness  is  recalled  and  re-examined  after  several  others,  and  a  lapse  of  24  hours  from 
his  being  dismissed  from  the  stand,  (id.)  It  is  discretionary  with  a  court,  af\er  charg- 
ing a  jury  on  a  witness'  testimony,  which  is  vague  and  indefinite,  whether  they  will 
allow  him  to  be  called  back  to  correct,  explain  or  render  his  testimony  more  plain  and 
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certain.  (Law  v.  Merrills,  6  Wend.  268 ;  9  Cowen's  Rep.  65,  S.  C.)  The  particu- 
lar case  was  where  the  witness  lefl  it  doubtful  at  what  precise  time  a  usurious  agree- 
ment  had  taken  place,  (id.)  This  is  mere  matter  of  practice,  and  error  will  not  lie 
upon  the  exercise  ol'the  discretion.     (Law  v.  Merrills,  6  Wend.  268.) 

So,  in  rer^rd  to  the  entire  cause,  "  In  strict  practice,  he  wlio  has  the  affirmatiVe^ 
ought  to  introduce  all  the  evidence  to  make  out  his  side  of  tlie  issue;  then  the  evi- 
dence of  the  negative  side  is  heard,  and  finally,  the  rebutting  proof  of  the  affirmative, 
which  closes  the  investigation.  In  doing  this,  neither  side  ought  to  be  permitted  to 
give  evidence  by  piece-meal,  then  to  apply  for  instructions,  and  again  to  mend  and 
add  to  his  proof,  until,  by  repeated  experiments,  he  shall  make  it  come  up  to  the  opin- 
ion of  the  court.  An  adherence  to  these  rules,  generally,  will  be  found  necessary  in 
all  courts  of  orii^inal  jurisdiction ;  and,  without  them,  confusion,  loss  of  time,  and  cap- 
tious and  irritable  conduct  must  follow.  We  say  generally ;  for  it  will  often  be  found 
necessary  and  proper  for  the  presiding  court,  for  good  reasons,  to  depart  from  them,  to 
attain  complete  justice ;  and  when  they  ought  or  ought  not  to  be  varied  must,  in  a 
great  measure,  be  left  to  the  sound  discretion  and  prudence  of  the  court;  and  a  court 
of  error  ou^rht  never  to  interfere  for  such  departure,  except  where  injustice  is  done  by 
it."  (Per  Mills,  J.  in  Braydon  v.  Goulman,  1  Monroe,  115, 117,  118,  on  error.)  The 
error  complained  of^  and  which  drew  forth  the  above  remarks,  was,  that  after  both  par- 
ties had  declared  their  evidence  closed,  and  the  defendant  had  moved  for  instructions, 
and  decisions  were  given  in  re[)ly,  the  court  below  received  farther  evidence  offered  by 
the  defendant  in  rcsj^cct  to  the  damai^es.  (id.  1 17.)  The  learned  judge  adds,  (id.  118,) 
"  The  evidence  admitted  in  this  instance  was  pertinent.  It  is  not  objected  to,  because, 
from  its  nature,  it  cannot  be  heard ;  but  because  it  was  heard  at  an  improper  time. 
In  such  a  case  we  ought  not,  and  cannot  give  any  redress.  We  ought  not,  because 
the  evidence  has  not  done  injustice,  and  the  court  had  the  disposition  of  its  own  time, 
and  might  or  might  not  hear  it,  as  time  and  other  good  reasons  might  require.  We 
cannot,  because,  if  we  were  to  reverse  on  that  account,  it  would  only  open  the  way 
to  admit  the  same  evidence  in  a  time  and  manner  which  could  not  be  objected  to." 
(id.  118.) 

The  general  nile  is  adhered  to  with  the  greatest  strictness  in  criminal  cases.  Thus, 
on  a  prosecution  for  larceny,  which  was  sustained  in  the  first  instance  merely  by  the 
prisoner's  possession  of  the  stolen  goods,  the  latter  proved  by  his  daughter  that  he 
bought  the  goods  of  T.  The  prosecutor  then  called  T.  for  the  first  lime,  but  was  re- 
strained from  inquiring  of  him  any  farther  than  to  negative  the  sale,  for  he  was  a  wit- 
ness in  reply.  On  asking  him  whether  he  did  not  see  the  prisoner  steal  the  goods,  the 
inquiry  was  stopped,  as  T.  was  not  called  in  chief,  and  in  tlie  first  instance,  as  he 
should  have  been,  to  warrant  his  giving  evidence  in  chiefl  Being  a  witness  in  reply, 
he  could  only  be  received  so  far  as  his  testimony  went  to  destroy  the  case  set  up  by 
the  prisoner.  (Rex  v.  Stimpson,  2  Carr.  &  Payne,  415.)  The  following  civil  cause 
presents  the  same  strict  adherence  to  the  nile :  In  an  action  for  work  and  labor,  sur- 
veyors were  called  for  the  defendant  to  prove  that,  in  the  year  1831,  they  surveyed 
the  work,  and  that  in  their  judgment  the  plaintiff's  charges  were  iS  100  too  much* 
To  show  that  the  plaintiff's  charges  were  only  iS60  too  much,  he  then  offered  in  reply 
a  letter  of  1829,  from  the  defendant's  attorney,  admitting  a  survey  which  made  them 
80.    Scarlett  objected.  *^  This  is  not  in  reply.    It  does  not  contradict  my  case.    It 
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does  not  show  that  in  1831  the  value  was  not  what  my  witnesses  state."    F.  Pollock. 
«It  is  competent  for  me  to  show  that  it  was  not  so;  for,  in  1829,  the  defendant  sets 
up  a  different  valuation."    Lord  Tenterden  thought  the  letter  should  have  been  put 
in  as  a  part  of  the  original  case,  and  could  not  cotoe  in  reply,    (Knapp  v.  Haskall,  4 
Carr.  &  Payne,  .590.)    Both  the  above  cases  seem  to  carry  the  nile  out  in  a  strict  and 
literal  application.    They  declare  that  your  evidence  in  reply  must,  in  direct  and  ex- 
press terms,  meet  and  negative  the  defendant's  proof;  and  not  inferentially.    In  the 
first,  (Rex  v.  Stimpson,)  we  might  argue  that  if  the  witness,  T.,  saw  the  prisoner 
steal  the  goods,  it  was  strong  to  negative  the  evidence  given,  that  he  had  bought  them 
of  T  ;  and  in  the  last,  (Knapp  v.  Haskall,)  tliat  if  the  plaintiff's  work  was  worth  ^40 
more  in  1829,  the  same  work  was  worth  as  much  in  1831.    Either  inference  would  te 
a  negaUve  upon,  and  direct  answer  to  the  defence;  but  the  learned  judges,  we  per- 
ceive held  that  the  plainUff  should  have  introduced  such  circumstantial  proof  m  the 
first  instance.    The  cases  are  valuable  as  giving  us  tlie  ne  plus  uUra.    In  an  action  for 
the  negligent  driving  of  the  defendant's  coach,  the  plaintiff  gave  evidence  of  the  goods 
destroyed  by  that  act  being  in  possession  of  his  servant.    The  witness  who  proved 
this  was  cross-examined,  witli  a  view  of  sliowing  the  goods  to  be  the  property  of  P., 
and  the  defendant  called  witnesses  to  prove  them  the  property  of  P.    Semb.  the  plain- 
tiff might  have  called  P.  as  a  witness  in  reply  to  prove  that  the  goods  were  not  his. 
Patterson  J.  seemed  to  think  it  would  be  otherwise,  if  the  testimony  were  not  merely 
ncc^tive  t^  show  the  goods  not  the  property  of  P. ;  and  that  if  it  went  farther  to  show 
thrt  they  belonged  to  the  plaintiff,  P.  should  have  been  called  in  chief  before  the  plam- 
tiff's  testimony  was  closed.    (Whittingham  v.  Bloxham,  4  Carr.  &  Payne,  697,)    In 
Rowe  v.  Brenton,  (3  Mann,  &  Ryl.  133,)  a  point  of  the  same  kind  was  started.    The 
action  was  trover  for  copper  ore,  the  title  depending  on  multifarious  circumstantial  ev- 
idence, showincr  a  right  to  an  estate  in  lands,  and  deducing  or  repelling  a  right  to 
a  mine  in  a  mining  country.    Yet  it  was  held,  or  at  least  very  strongly  intimated  by 
the  judges,  (the  trial  being  at  bar,)  that  the  plaintiff  roust  exhaust  all  his  evidence  of 
property  in  the  first  instance,  and,  in  reply,  could  only  be  heard  to  contradict  the  de- 
fendant's  witnesses  as  to  particular  facts.    Bayley,  J.  said,  "  Where  evidence  isgiv- 
en  on  one  particular  point,  you  give  the  whole  of  your  evidence  on  Umt  point."   (Page 
139.)    On  the  6th  day  of  tlie  trial,  (p.  304,)  the  defendant  put  in  papers  to  show  they 
had  a  right  to  take  ore  at  H.    This  was  aOer  the  defendant  had  closed  his  main  evi- 
dence; but  the  plaintiff  had  set  up  a  claim  for  the  ore  taken  at  H.,  a  parcef  distinct 
from  the  place  where  his  main  claim  lay.    Brougham.  «  They  might  have  given  this 
evidence  in  the  first  instance."    Lord  Tenterden,  Ch.  J.  «  How  could  they  tell  that 
you  would  give  any  specific  evidence  against  H.   They  meet  it  now."   AU  this  shows 
that  the  court  must  have  a  discretion ;  if  not,  surprise  and  management  could  not  be 
obviated.    Here  was  a  protean  claim  and  defence  running  through  seven  days  trial 

at  bar. 

The  Englisli  courts  have,  in  other  cases,  altowed  exceptions  to  the  rule,  though 
with  evident  reluctance  and  caution.  After  the  plaintiff  had  ctosed  his  evidence,  Best, 
Ch.  J.  allowed  him  to  call  a  witness  to  prove  the  dishonor  of  a  noie,  without  which  for- 
mality  the  action,  oUierwise  meritorious,  must  have  failed ;  and  ^id  he  would  always  al- 
tow  a  party  to  adduce  fresh  evidence,  on  points  of  this  kind,  which  went  to  sustain  the 

Vol.  L*  ^ 


714  Of  the  Exammation  of  Witnesses.  [Ch.  8. 

justice  of  the  case,  and  was  little  more  than  matter  of  form ;  and  such,  he  said,  AIh 
bott,  Ch.  J.  had  declared  to  be  his  practice,  though  he  would  not  allow  such  testimo- 
ny to  get  rid  of  any  difficulty  on  the  merits  of  the  case,  or  any  thing  against  the  justice 
of  it.  (Giles  V.  Powell,  2  Carr.  &  Payne,  259.)  Accordingly,  in  an  action  for  a  ma- 
licious arrest,  the  pbintiiT  having  closed  liis  evidence,  and  the  defendant'^  counsel  begun 
to  address  the  jury,  Lord  Tenterden,  C.  J.  said  he  should  nonsuit  the  plaintiff,  because 
tl:ere  was  no  proof  of  malice.  The  plaintiff's  counsel  then  offered  to  call  proof  of  that. 
But  the  chief  justice  said,  "If  you  had  any  more  evidence,  you  should  have  adduced 
it  before  you  closed  your  case.'^  Brougham  said  that  strict  rule  had  been  very  much 
relaxed.  The  Ch.  J.  replied,  "  perhaps  too  much,  as  I  am  sorry  to  say  a  great  many 
other  ru!e3  have  been.  The  plaintiff  must  be  called."  (George  v.  Radford,  3  Carr. 
&  Payne,  464.)  Previous  to  these  cases,  it  had  been  held  by  Park,  J.,  after  some  hes- 
itation, where  counsel  had  closed  the  plaintiff's  case,  but  stated  that  he  had  omitted  to 
prove  a  fact  in  its  proper  place,  because  it  was  so  plain  he  supposed  it  would  not  be 
disputed,  that  he  might  now  show  Uie  fact,  though  after  an  objection  raised  for  the  de-> 
iect.     (Brown  v.  Giles,  1  Carr.  &  Payne,  119.) 

We  had  occasion  also  to  notice,  ante,  note  370,  p.  479,  the  application  of  the  rule  by 
the  English  courts  in  another  form  more  rigid  than  has,  we  believe,  been  recognized 
by  the  American.  We  allude  to  the  necessity,  which  has  sometimes  been  imposed 
upjn  the  plaintiff,  of  giving  evidence  in  chief,  anticipating  or  avoiding  some  supposed 
defence  set  up  in  the  defendant's  special  plea.  The  rule  has  often  been  acted  upon  in 
that  sense,  and  is  thus  laid  down  in  a  late  case  at  nisi  prius, by  Littiedale,  J.:  "  When 
affirmative  pleas  of  justification  are  put  on  the  record  with  the  general  issue,  the  plain- 
tiff's counsel  may,  if  they  please,  not  only  prove  the  facts  of  the  declaration,  but  aisa 
may,  in  the  first  instance,  and  before  the  defendant's  case  is  gone  into  at  all,  go  into 
any  evidence  which  goes  to  destroy  the  effect  of  the  justifications,  by  way  of  antici- 
pating the  defence ;  or,  if  they  please,  content  themselves  witli  proving  the  fact  on  the 
general  issue,  and  then  close  their  case,  leaving  the  defendant  to  make  out  his  jus- 
tifications as  he  can,  and  afterwards  go  into  evidence  in  reply  as  to  the  justifica- 
tions. But  if  the  plaintiff's  counsel,  knowing  by  the  pleas  what  the  defence  is  to  be, 
close  their  case,  and  trust  to  evidence  in  reply,  they  are  to  be  restricted  to  such  evi- 
dence as  goes  exactly  to  answer  the  case  proved,  or  attempted  to  be  proved  by  the 
defendant  in  support  of  the  justifications,  and  they  cannot  be  allowed  to  go  beyond  iu'* 
(Pierpont  v.  Shapland,  1  Carr.  &  Payne,  437.)  The  same  strictness  has  been  ex- 
tended to  an  affirmative  defence  under  the  general  issue,  without  any  plea  or  written 
notice  indicating  what  the  defence  will  be,  where  the  plaintiff  is  in  any  way  apprised 
of,  or  put  upon  his  guard  against  the  defence,  by  the  course  of  the  opposite  counael. 
Thus,  in  an  action  for  breach  of  promise  of  marriage,  if  it  appear  that  the  defendant 
was  induced  to  make  the  promise,  or  to  continue  the  connection,  either  by  misrepre- 
sentation or  wilful  suppression  of  the  real  state  of  the  circumstances  of  the  family  and 
previous  life  of  the  plaintiff,  this  goes  in  bar  of  the  action,  and  not  to  the  damages  on- 
ly ;  and  if  the  defendant's  counsel  cross-examines  as  to  certain  misrepresentations  made 
to  the  defendant,  and  deceptions  practiced  on  him,  this  is  to  be  considered  as  notice  to 
the  plaintifl's  counsel  of  the  line  of  defence ;  and  therefore,  if  he  has  letters  of  the  de- 
fendant, tending  to  shew  that  he  knew  tlie  real  state  of  the  facts,  the  plaintiff's  oouu- 
sel  ought  to  give  them  in  evidence  before  the  plaintiff's  case  is  closed,  and  he  will  not 


Ch.  8.  ]  Of  the  Examinatum  of  WiineBses.  7 1 5 

be  allowed  to  put  them  in  as  evidence  in  reply.     (Wharton  v.  Lewis,  1  Can.  & 
Payne,  529.) 

The  American  application  of  the  rule  in  these  and  the  like  cases  is  supposed  to  be 
more  correctly  indicated  by  a  late  case  in  South  Carolina.    The  question  was  whether, 
in  ejectment,  where  tlie  defendant  had  shewn  a  grant  elder  than  the  plaintiff's,  the 
latter  should  be  allowed,  by  his  evidence  in  reply,  to  destroy  the  force  of  the  defend- 
ant's grant,  by  showing  a  previous  possession  in  another,  adverse  to  the  defendant's 
grantor,  during  the  period  of  tlie  statute  of  limitations,  or  whether  the  plaintiff  was  not 
bound  to  have  given  such  evidence  in  the  firi^t  instance.     Held  that  the  evidence  wai 
proper  in  reply.    (Scott  v.  Woodward,  2  M'Cord,  161.)    And  per  Nott,  J. :  "  Any 
thing  may  be  given  in  evidence  in  reply,  wliich  is  a  direct  answer  to  that  produced  on 
the  part  of  the  defendant.    If  a  defendant  give  in  evidence  a  release,  the  plaintiff  may 
reply  forgery.    If  he  offer  a  discount  (set-off)  the  plaintiff  may  shew  that  it  has  been 
paid,  or,  as  in  tliis  case,  that  it  has  been  barred  by  the  statute  of  limitations.    In  tlie 
case  under  consideration,  the  defendant  produced  an  elder  grant ;  the  plaintiff  offered 
•to  do  away  the  effect  of  it  by  proving  an  adverse  possession.    Until  the  defendant's 
grant  was  produced,  the  plaintiff  had  shewn  a  good  title  in  himself;  and  when  a  plain- 
tiff has  establislied  his  case,  he  need  offer  no  further  evidence  until  some  proof  is  offer- 
ed on  the  other  side  to  destroy  or  impair  it    The  plaintiff  could  not  know  tliat  the  de- 
fendant would  rely  on  an  elder  grant,  or  that  he  even  had  one,  until  it  was  produced ; 
and  even  if  he  had  known  it,  would  not  have  been  required,  and  perhaps  not  allowed 
to  impede  the  business  of  the  court,  by  giving  evidence  in  anticipation  of  testimony 
which  might  not  exist,  or  not  be  produced  ;  and  although  such  a  method  of  proceeding 
must  necessarily  allow  the  defendant  tlie  right  of  rejoining,  in  evidence,  yet  that  fur- 
nishes no  objection.    Such  a  course  must  frequently  be  pursued  when  a  defendant  is 
permitted  to  give  in  evidence  any  special  matter  which  leads  to  a  distinct  issue  in 
which  he  stands  in  the  situation  of  a  plaintiff."    The  learned  judge  instances  the  com- 
mon case  of  a  set-off  barred  by  the  statute  of  limitations,  where  the  defendant  replies, 
in  proof,  a  new  promise.    He  also  states  an  adjudged  case :  The  plaintiff  claimed  land 
as  purchased  at  sheriff's  sale,  on  execution  against  the  defendant,  who  showed  a  deed 
to  a  third  person,  dated  before  the  judgment    Held  that  tlie  plaintiff  might  reply  by 
showing  a  deed  to  himself  from  the  defendant's  grantee,    (id.  162,  3.)    The  case  is 
cited  by  the  judge  at  p.  163,  (M'Kie  v.  Reynolds,  MS.  A.  D.  1801,)  in  which,  the 
testimony  being  denied  below  as  improper  in  reply,  the  court  above  reversed  the  decis- 
ion, on  appeal. 

On  the  other  hand,  in  Pennsylvania,  we  are  presented  with  the  opposite  extreme  of 
indulgence  and  relaxation.  Af\er  the  process  of  examination,  cross-exatnination  and 
re-examination  has  been  concluded  according  to  Uie  general  rule,  that  is  to  say,  af\er 
the  point  is  reached  where  a  court,  sedulous  of  but  common  despatch,  would  seem  to  be 
under  a  necessity  of  closing  the  case,  the  counsel  who  examined  in  chief  is,  on  the  re* 
examination,  allowed  to  ask  any  material  question  omitted  in  bis  first  examination,  even 
in  respect  to  new  matter ;  and  then  there  may  be  a  second  cross-examination  upon 
such  matter.  The  court,  at  their  discretion,  may  permit  either  party  to  examine  a 
witness  over  and  over  again  to  the  same  matter,  at  any  time  during  the  trial.  But 
the  court  will,  as  far  as  possible,  avoid  allowing  any  undue  advantage  lo  a  party. 
Thus,  should  he  declare  his  testimony  to  be  closed,  in  consequence  of  which  the  other 
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thould  dtfiiDiss  some  of  his  witnesses,  new  testimony,  which  might,  perhaps,  have  oth- 
erwise heen  contradicted  by  them,  cannot  be  received.  These  rules  were  laid  down 
by  Tilghman,  C.  J.  on  the  following  occasion :  In  assumpsit,  the  plaintiff,  by  one  witncsp, 
proved  the  defendant's  promise  generally,  and  declared  his  case  closed ;  the  defend- 
ant, on  cro8s>examination  of  the  witness,  sliewed  that  the  promise  was  made  on  Sun- 
day. Tlie  plaintiff,  in  reply,  asked  tlie  witness  if  he  had  not  heard  the  defendant 
promise  on  any  day  otlier  tlian  the  Sunday ;  which,  though  objected  to,  was  allowed ; 
and  held  well  on  error.  (Curren  v.  Connery,  5  Binn.  488.  And  see  Richardson  v. 
Stewart's  lessee,  4  Binn>  198.)  This  is  an  indulgence  which  perhaps  any  court  would 
have  granted  under  the  particular  circumstances.  The  great  latitude  in  which  it 
seems  generally  to  be  accorded,  would  sometimes  probably  produce  the  eviJs  mention- 
ed by  Mills,  J.  in  Braydon  v.  Goulman,  supra.  But  the  case  of  Curren  v.  Connery  is 
rather  to  be  taken  as  a  history  of  the  practice,  than  as  an  interference  with  the  power 
of  the  court.  And  the  courts  of  Pennsylvania  are  not  without  instances  wherein  the 
general  rule  has  been  fully  recognized.  Thus,  in  a  subsequent  case,  it  is  said  that, 
strictly,  after  the  plaintiff  has  closed  his  evidence  and  the  defendant's  is  heard,  the 
plaintiff  can^only  call  witnesses  in  reply ;  yet  it  was  held  that  it  is  not  any  objection  to 
such  evidence  tliat  wliile  it  operates  as  a  reply,  it  at  the  same  time  cures  a  defect 
which  the  plaintiff  had  lefl  in  his  case  when  he  rested.  (Cutbush  v.  Gilbert,  4  Serg. 
tcRawIe,  551.) 

The  rule  has  several  times  been  laid  down  and  applied  with  considerable  strictness 
by  tlie  courts  of  the  United  States.  After  the  defendant  had  closed  his  evidence  as 
to  a  custom,  to  which  the  plaintiff  in  his  opening  had  examined  witnesses,  the  court 
(Washington,  J.)  refused  lo  allow  the  plaintiff  to  go  into  farther  evidence  as  to  the 
same  question  ;  because  the  defendant  had  not  given  any  new  testimony  to  the  ques- 
tion, on  his  side.  (Gilpins  v.  Consequa,  1  Pet.  C.  C.  Hep.  85,  39 ;  and  3  Wash.  C. 
C.  Rep.  84,  S.  C.)  And  held  in  a  subsequent  cause  tliat  the  answer  to  a  question 
put  to  a  witness  examined  by  the  plaintiff,  in  replvj  must  tend  either  to  contradict  or 
discredit  the  defendant's  witnesses,  or  be  rendered  necessary  by  some  evidence  on  hia 
part  (Evans  v.  Eaton,  1  Pet.  C.  C.  Rep.  322,  S38.)  But  in  reply  to  a  new  trans- 
action which  had  come  out  in  the  defendant's  testimony,  and  to  a  new  argument 
which  might  arise  from  it,  evidence  in  reply  was  received.  (Gilpins  v.  Coosequa,  1 
Pet  C.  C.  Rep.  89,  90 ;  3  Wash.  C.  C.  Rep.  84,  S.  C.) 

There  is  perhaps  generally  danger  of  injustice,  in  allowing  the  examination  of  wit- 
nesses to  be  renewed,  afler  both  parties  have  rested.  Witnesses,  who  generally  attend 
with  reluctance,  and  can  with  difficulty  be  depended  on  as  being  in  court  on  the  call  of 
the  cause,  and  during  the  trial,  are  apt  to  seize  on  such  a  crisis  as  an  entire  absolution 
from  farther  attendance,  and  retire  from  court.  The  question  whether  the  examina- 
tion shall  be  opened,  is,  therefore,  oflen  very  far  from  standing  merely  upon  a  waste  of 
the  time  of  the  court,  or  a  mistaken  omission,  or  a  new  discovery  of  evidence  on  the 
nde  proposing  to  open  the  case.  It  may  work  a  material  wrong  to  the  opposite  party, 
who  is  thus  perhaps  lefl  unable,  even  by  his  own  deposition,  to  explain  wherein  he  is 
to  suffer.  To  him  it  is  many  times  of  peculiar  importance  that  all  the  testimony  should 
be  heard,  while  his  witnesses,  and  his  entire  means  of  private  and  public  explanation 
are  present,  or  within  his  immediate  reach.  Yet,  in  all  cases,  it  is  a  matter  of  discre- 
tkm  with  the  judge,  in  any  stage  of  the  cause,  before  the  jury  shall  have  retired,  to  al- 
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low  the  re-examination  of  witnesses,  and  perhaps  receive  additional  witnesses;  and  it 
is  generally  taken  as  quite  a  hard  measure  of  justice,  when  he  refuses.  The  rule  has 
accordingly  been  often  relaxed  in  favor  of  accidental  omiasions.  The  inadvertence  of 
counsel,  in  not  proving  a  notice,  was,  on  his  statement  of  the  accident,  allowed,  afler 
motion  for  a  nonsuit,  and  tlie  proofs  closed ;  and  that  by  a  new  witness.  (Campbell 
V.  Ingraham,  1  Rep.  Const.  Ct.  293.)  We  have  before  noticed  several  of  the  like  in- 
stances in  the  English  courts.  The  judge,  in  Campbell  v.  Ingraham,  said  he  should 
have  thought  himself  committing  an  act  of  injustice,  had  he  refused  the  testimony, 
which  it  was  every  day's  practice  to  allow,  under  such  and  the  like  circumstances, 
(id.  294.  Tucker's  case,  N.  Y.  Gen.  Sess.,  Dec.  1820,  Colden,  mayor,  presiding,  5 
C.  H.  Rec.  164,  S.  P.,  in  a  criminal  case.) 

Afler  the  plaintiff  rested  his  cause,  the  defendant  proposing  to  sum  up,  without  in- 
troducing any  evidence  on  liis  side,  tlie  plaintiff  was  still  allowed  to  add  other  witness- 
es on  his  part,  the  court  having  strongly  intimated  tliat  his  action  had  not  been  sus- 
tained, ((ireen  v.  Cornwell,  Mayor's  Court,  Riker,  recorder,  presiding,  Jan.  1816,  I 
C.  H.  Rec.  11.)  The  admission  or  rejection  of  a  witness,  after  tlie  case  is  closed,  is 
mere  matter  of  discretion.  Error  will  not  lie,  on  either  ground.  (Frederick  v.  Gray, 
10  Scrg.  &.  Rawle,  182.)  And  under  circumstances,  a  new  witness  may  be  received, 
even  after  counsel  have  begun  to  address  the  jury ;  and  semb.  a  witness  who  has  been 
subpoenaed,  but  does  not  come  before,  may  then,  if  the  judge  choose  to  allow  it,  be  re- 
ceived. (Duncan  v.  M'Cullough,  4  Serg.  8t  Rawle,  482.)  But  not,  if  one  party  have 
discharsred  his  witnesses,  and  one  of  them  is  not  to  be  found,  and  the  witnesses  of  the 
other  party  were  all  present,  and  mij^ht  have  been  sworn,  (id.)  Semb.  the  judge 
may,  in  his  discretion,  allow  witnesses  to  be  sworn,  who  arrive  afler  the  testimony  is 
closed,  and  even  as  late  as  when  the  plaintiff's  couns*:!  rise,  and  bc/iin  to  reply.  (Leg- 
gett  V.  Boyd,  3  Wend.  376.)  Tlic  granting  or  refusing  to  delay  a  trial  until  absent 
witnesses  arrive,  will  equally  be  left,  to  tlie  judge's  discretion.  (Lcegelt  v.  Boyd,  3 
Wend.  376.)  After  the  counsel  for  the  defendant  had  summed  up,  the  prosecuting  at- 
torney was  allowed  to  add  other  testimony,  it  appearing  that  it  was  newly  discovered. 
(Sturdivant's  case,  N.  Y.  Gen.  Sess.,  Radcliff,  mayor,  presiding,  July,  1816,  I  C.  H. 
Rec.  110.) 

So,  on  the  other  hand,  the  judge,  in  his  discretion,  may  refuse  such  testimony.  That 
was  done  in  Jackson,  ex  dem.  Johnson,  v.  Tallmadge,  (4  Cowen's  Rep.  450.)  There 
the  plaintiff  offered  additional  evidence  of  acquiescence  in  a  practical  location  of  land, 
to  affect  a  party  in  ejectment,  which  the  circuit  refused  to  hear;  and  the  S.  C.  refused 
to  interfere  on  a  motion  fc)r  a  new  trial,  (id.  451.)  Where  counsel  are  fully  appriz- 
ed of  the  existence  and  materiality  of  testimony,  and  yet  wait  till  either  party  have 
summed  up,  it  should  be  excluded.  It  is  a  general  rule,  that  after  counsel  have  sub- 
mitted their  remarks  to  the  jury,  no  additional  testimony  can  be  received.  But  this 
matter  lies  in  the  discretion  of  the  court.  (Phelan's  case,  N.  Y.  Gen.  Sess.,  Riker,  re- 
corder, presiding,  Dec.  1821,  6  C.  H.  Rec.  91,  93,  4.)  And  witnesses  were  excluded, 
though  they  did  not  arrive  till  after  the  defendant's  counsel  had  summed  up,  and 
though  he  went  to  trial  under  a  belief  that  they  would  arrive  before  the  People's  case 
had  closed.  (People  v.  Demott,  N.  Y.  Gen.  Sess.,  Riker,  recorder,  presiding,  Dec- 
1822,  1  Wheel.  Cr.  Cas.  122,  3.)  After  the  counsel  for  the  defendant  had  summed 
up,  he  ofiered  an  additional  witness,  on  an  affidavit  that  he  had  not  been  introduced 


718  Of  the  Examination  of  WitnesM.  [Ch.  & 

before,  because  tlic  defcQdant  had  lcf\  town,  by  reason  of  ill  health ;  and  shewed  what 
he  could  prove ;  which  was  not  relevant  It  being  overruled,  on  error,  the  court  said 
he  was  not  only  bound  lo  show  a  good  excuse,  but  that  the  testimony  proposed  would 
have  conduced  to  cliange  tlie  verdict.  (Haley  v.  Hickman's  heirs,  Litt.  Sel.  Cases^ 
366,  269.) 

Witnesses  may,  of  course,  by  mutual  consent  of  parties,  be  examined  or  re>ezamin- 
ed  at  any  stage  of  the  trial,  and  even  by  the  jury,  after  tliey  have  retired.  (Brown  v. 
Coweil,  12  John.  Hep.  384.    And  see  Merrills  v.  Law,  9  Cowen's  Rep.  65,  67.) 

Occasionally,  the  delay  of  a  trial,  and  even  the  discharge  of  a  jury  becomes  nece»> 
sary,  in  order  to  complete  the  examination  of  witnesses.  Thus,  if  a  witness  be  seized 
with  sudden  illness,  so  ttiat  a  full  examination  cannot  be  had,  the  true  course  seems  to 
be  for  the  party  to  move  a  postponement  of  the  trial,  which  it  is  presumed  the  court 
may  grant,  even  if  it  require  the  discharge  of  the  jury,  and  a  re-trial.  But  wbere  the 
cross-examination  of  the  plaintiiF's  witness,  after  being  commenced,  was  interrupted 
by  a  fit,  so  that  it  could  not  be  completed,  and  the  plaintiff  was  prevented  from  re-ex- 
amining, yet  neither  party  requesting  a  postponement,  the  court  refused  a  new  trial, 
on  the  application  of  the  plain titi^  who,  notwitlistanding,  chose  to  go  on  with  the  trial, 
and  take  the  chance  of  a  verdict  against  him.  He  complained  that  he  was  deprived 
of  all  opportunity  to  re-examine,  to  certain  points  coming  out  on  the  cross-examina- 
tion, which  required  explanation  by  a  re-examination.  (Dcpuyster  v.  The  Columbian 
Ins.  Co.,  2  Cain.  Rep.  85.) 

Foreign  witnesses  and  natives,  when  incapable  of  speaking  the  English  language  in- 
telligibly, must  te.stily  through  an  interpreter,  as  we  suggested  in  noticing  the  form 
of  the  appropriate  oaths  in  such  cases,  ante,  note  494.  In  this  form,  a  deaf  and 
dumb  person  may  be  examined  by  finger  signs,  even  in  capital  cases.  Yet,  when 
the  witness  can  write,  the  better,  because  the  more  certain  mode  is  to  require  him  to 
write  his  answers.  (Morrison  v.  Lennard,  3  Carr.  &  Payne,  H7.)  Otherwise,  if  he 
be  an  imperfect  writer,  but  well  acquainted  with  signs ;  for  then  the  latter  is  the  better 
mode.     (State  of  Connecticut  v.  De  Wolf,  8  Conn.  Rep.  93,  99.) 

On  trying  a  chancery  feigned  issue  under  an  order  that  A.,  not  a  party,  "  be  at  liber- 
ty to  attend  the  trial  of  such  issue,"  his  counsel  cannot  address  the  jury,  nor  call  wit- 
nesses; but  may  cross-examine  and  suggest  points  of  law.  (Wright  v.  Wright,  4 
Carr.  &  Payne,  389.) 

A  witness  was  irregularly  subpoenaed  by  the  defendant,  who  did  not  pay  him  his 
fees.  Being  aflerwards  regularly  subpcenaed  by  the  plaintiff,  he  was  sworn  and  ex- 
amined in  chief  for  the  plaintiff;  and  then  refused  to  submit  to  a  cross-examination  by 
the  defendant,  till  his  fees  were  paid  by  him.  Held,  tliat  he  must  submit  to  a  cross- 
examination.    (Edmonds  v.  Pearson,  3  Carr.  &  Payne,  113.) 

Other  mere  questions  of  practice  and  discretion  at  nisi  prius  relate  to  the  order  of 
time  in  which  one  piece  of  evidence  is  to  precede  or  follow  another.  All  the  cases 
agree  tliat  this  is  under  the  absolute  direction  of  the  presiding  judge.  He  may  re- 
ceive evidence  at  an  early  stage,  which  apparently  ought  to  be  used  in  reply ;  and  yet 
error  will  not  lie.  (Salmon  v.  Ranee,  3  Serg.  &  Rawie,  311,  314.)  So  fraud  in  a  ven- 
dor, to  affect  the  vendee,  may  be  proved  before  knowledge  and  concurrence  in  the 
firaud  by  the  vendee  is  shown,  though  both  may  be  necessary  to  affect  the  latter.  (Cot- 
ton V.  Haskins,  Litt.  Sel.  Cas.  151,2.)    So  in  defending  an  action  of  trespass  de  bonis. 
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the  defendant  may  prove  a  warrant  of  distress,  before  he  proves  the  lease.  (Lusk  v. 
Colvin,  3  Halst.  62.  And  isee  Rex  v.  Solomon,  Ry.  &  Mod.  N.  P.  Qas.  252.)  So  a 
bankrupt's  examination,  though  the  other  side  ofier  to  show  that  it  never  was  com- 
pleted, being  interrupted  by  a  fit  of  apoplexy  which  seized  the  bankrupt;  for  that  may 
be  shown  afterwards,  in  reply.  (Jones  v.  Fort,  1  Mood.  &.  Malk.  196,  and  note  (a,) 
197,  8.)  So  a  deed,  emancipating  a  slave  in  a  foreign  state,  before  tlie  law  giving  the 
power  of  emancipation  is  proved ;  (Hawkins  v.  Van  Wyckle,  6  Mart.  Lou.  Rep.  41.8 ;) 
or  the^worn  copy  of  a  deed  as  secondary  evidence,  (on  the  ground  of  lo^js)  before  its 
existence  and  execution.  (Allen's  lessee  v.  Parish,  3  Hamm.  Rep.  107.)  So  in  con- 
spiracy, letters  going  to  implicate  persons  not  parties  to  them,  or  now  apparently  hav- 
ing any  connection  with  them,  letters  and  particular  acts  before  a  con:bination  is  prov- 
ed, letters,  orders  and  other  papers  which,  per  sc,  come  short  of  showing  the  crime  ; 
for  all  these  and  the  like  may  appear  afterwards  to  be  relevant,  and  be  properly  con- 
nected with  other  matters^  so  as  to  make  them  available.  (The  Commonwealth  v, 
Boyer,  2  Wheel.  Cr.  Cas.  142  to  147.)  Questions  of  this  nature  must  often  arise, 
where  the  case  is  to  be  ma/ie  out  by  a  series  of  connected  or  consecutive  proofs.  Of 
this  we  had  several  instances,  ante,  note  330,  p.  433, 4,  et  seq.,  and  in  sevei  al  of  our  notes 
on  circumstantial  evidence. 

Another  mere  matter  of  practice  or  discretion,  as  to  the  order  of  testimony,  seems  to 
be  the  time  at  which  a  joint  defendant  in  an  action  for  a  tort,  against  whom  no  evi- 
dence is  adduced,  shall  be  acquitted,  in  order  to  swear  him  as  a  witness.  The  gen- 
eral practice  we  saw,  ante,  page  73,  of  the  text,  and  note  130,  p.  1423  and  the  cases 
there  cited.  The  doctrine  of  discretion  is  advanced  and  illustrated  in  note  (a,)  to 
Jones  v.  Fort,  (1  Mood.  &  Malk.  197,  8.)  It  will  be  there  seen  that  Best,  C.  J.,  once 
denied  the  right  to  acquit  at  any  stage  before  all  the  defendants  had  gone  through 
witii  their  testimony.  But  though  this  may  be  the  general  rule,  it  seems  clearly  to  be 
relaxable  at  the  judge's  discretion,  under  the  circumstances. 

In  conducting  the  defence,  where  several  defendants  ap]>ear  by  separate  counsel, 
the  practice  is  for  the  senior  counsel  among  them  lo  cross-examine  and  address  the 
jury  first,  when  the  other  counsel  follow  in  the  order  of  seniority  with  their  cross-ex- 
amination and  address,  and  then  such  defendants  as  conduct  their  cause  in  person. 
Then  the  counsel  who  first  addressed  tlie  jury  examines  his  witnesses.  The  other 
counsel  and  defendants,  in  the  same  order  as  before,  then  call  and  examine  their  re- 
spective witnesses,  when  the  prosecutor's  counsel  is  heard  in  reply.  Sometimes  each 
counsel  &c.  in  the  above  order,  cross-examines,  addresses  the  jury  and  calls  and  ex- 
amines his  witnesses,  before  the  defence  of  any  otiier  is  entered  upon.  In  the  case  of 
conspiracy,  the  defences  all  proceed  according  ^o  tlie  order  in  which  the  defendants 
are  named  in  the  indictment,  whether  they  defend  by  counsel  or  in  person.  And,  in 
the  latter  case,  sometimes  a  defendant  in  person  is  allowed  to  cross-examine,  address 
the  jury  af\er  the  conclusion  of  the  j)ro8ecu tor's  case,  and  call  his  witnesses,  before 
counsel  for  the  other  defendants  is  heard.  The  whole  seems  to  be  matter  of  practice 
resting  in  the  discretion  of  the  judge,  who  will  sometimes  deviate  from  the  ordinary 
course,  according  to  circumstances.  (Rex  v.  Sutton,  1  Carr.  &  Payne,  331,  and  note 
(a)  to  that  case.) 

If  defendants  appear  and  plead  jointly  by  one  attorney,  and,  at  the  trial,  counsel  ap- 
pear for  but  one  defendant,  both  be  and  the  other  may  croea-exajooine,  but  tbe  counsel 
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alone  shall  address  the  jury.  (Perring  v.  Tucker,  4  Carr,  &  Payne,  70 ;  1  Mood.  & 
Malk,  391,  S.  C.)  If  they  sever  in  pleading  and  have  separate  defences,  they  can  be 
each  heard  by  counsel,  as  if  tiiey  were  separate  defendants,  (id.)  though  then,  where 
they  are  in  the  same  interest,  that  is  to  say,  where  their  defence  rests  on  the  same 
point  or  ground,  as  if  in  assumpsit  all  rely  on  the  defence  that  credit  has  been  given  to 
another,  so  that  the  defendants  are  discharged,  they  cannot,  by  severing,  make  seve- 
ral causes  out  of  one.  (Chippendale  v.  Masson,  4  Campb.  174.)  So  where,  in  eject- 
ment, landlord  and  tenant  defend  jointly,  the  tenant  having  no  right  except  what  be 
derives  from  the  landlord,  and  in  all  cases  where  the  defendants  stand  on  the  same 
right,  though  they  defend  by  different  attorneys,  the  defence  is  single,  even  where  they 
have  separate  counsel ;  but  the  party's  counsel  who  may  be  precluded  from  addressing 
the  jury  may  be  allowed  to  cross-examine  and  call  witnesses.  It  would  be  otherwise 
were  the  titles  separate.  (Doe,  ex  dem.  Hogg,  v.  Tindale,  8  Carr.  k  Payne,  453  ; 
1  Mood.  &  Malk.  314,  S.  C.) 

The  English  practice  appears  to  be,  that  where  the  defendant  calls  no  witnesses, 
though  he  open  a  defence,  the  plaintiff's  counsel  is  not  to  be  heard  in  reply.  But  it 
is  matter  of  discretion,  to  allow  a  reply  notwithstanding.  If  the  defendant  introduce 
the  least  evidence,  if  it  be  merely  a  rule  to  pay  money  into  court,  the  right  to  reply  at-* 
taches ;  (Crerar  v.  Sodo,  1  Mood.  &  Malk.  85 ;)  though  this  particular  effect  of  a  rule 
to  pay  money  was  taken  away  in  the  C.  B.  by  a  general  rule.  (3  Taunt.  367.  1 
Mood.  &  Malk.  86,  note.)  Even  a  credit  in  the  plaintiff's  bill  of  particulars  was  in 
one  case  holden  to  be  evidence  of  the  defendant  for  that  purpose.  (Rymer  v.  Code, 
1  Mood.  $L  Malk.  86,  7,  note  (a).)    But  quere.    See  ante,  note  361,  p.  469. 

Where  the  attorney  general  or  king's  counsel,  appears  officially  as  such  to  conduct 
the  trial  for  a  misdemeanor,  he  is  entitled  to  reply,  though  the  defendant  has  given  no 
evidence.    (Rex  v.  Marsden,  1  Mood.  &.  Malk.  439.) 

The  court  will  allow  a  defendant  in  a  criminal  cause,  though  be  have  counsel,  to 
address  the  jury  and  cross-examine  witnesses ;  and  questions  may  be'  suggested  to 
him  by  his  counsel.  But  the  counsel  alone  are  to  argue  questions  of  law.  (Rex  y. 
Parkins,  1  Carr.  &  Payne,  558.) 


NOTE  501— p.  268. 


Where  witnesses  are  ordered  to  withdraw,  each  party  furnishes  his  list  of  them  to 
the  sheriff,  whose  duty  it  then  becomes  to  take  charge  of  them,  and  see  that  they  are 
kept  out  of  the  hearing  of  each  other's  examination ;  and  if  the  order  be  violated,  he 
will  then  know  it  and  apprise  the  parly.  If  the  sheriff  neglect  bis  duty,  the  party  will 
not  be  responsible.  If  certain  of  the  witnesses  be  not  in  attendance,  but  are  coming 
in,  the  party  in  whose  behalf  they  are  to  testify  must  either  put  their  names  on  the  list, 
or  at  his  peril,  see  that  they  do  not  violate  the  order,  by  coming  into  court  before  they 
are  called  to  testify.  If  there  be  no  pretence  that  the  newly  arrived  witnesses  were  in 
court,  and  hearing  any  of  the  testimony,  then  it  is  no  objection  that  their  names  were 
not  furnished  to  the  sheriff,  and  they  may,  notwithstanding,  be  sworn.  Those  absent 
when  the  order  to  withdraw  is  made,  cannot  be  embraced  by  it.  If  the  party  do  not 
furnish  a  list  to  the  sheriff,  he  is  responsible  that  the  witnesses  present  shaH  obey  the 
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order  to  withdraw.  (Anon.,  1  Hill's  Rep.  354,  ^5,  6.)  In  this  case,  though  lists 
were  givon  to  tiie  sheriff^  and  kept  filled  out  as  the  witnesses  arrived,  yet  owing 
to  a  continual  arrival  of  witnesses  who  were  to  speak  to  character,  the  order  was 
accidentally  violated  by  some  of  them.  In  the  exercise  of  its  discretion,  the  court 
Iicard  them ;  and  it  was  held  well,  especially  in  a  case  of  general  character,  which 
O'Neall,  J.  hardly  thought  within  the  rule  requiring  witnesses  to  be  separated, 
there  being  such  slight  difference  in  the  facts,  if  any ;  all  the  witnesses  being  bound 
to  speak  of  general  reputation,  (id.  356.)  He  remarks  that  the  object  of  sepa- 
rating witnesses  is  to  afford  the  means  of  discovering  discrepancies  in  the  differ- 
ent accounts,  which  (if  not  true)  the  witnesses  will  give  of  the  same  transaction, 
which  he  seems  to  consider  as  inapplicable  to  these  inquiries  into  character,  (id.) 
But  quere,  where  there  may  be,  as  there  commonly  is,  a  cross-examination  as  to 
particulars.    See  farther  as  to  this  practice.  Woods  v.  MTheran,  Peck,  571. 

An  attorney  for  the  party  will  be  excepted  from  the  order.  (Everitt  v.  Lowdham, 
5  Carr.  &  Payne,  91.)  In  this  case  he  was  mentioned  as  one  of  the  witnessea  who 
had  been  subpoenaed,  and  express  permission  obtained  for  him  to  remain.  In  Rex  v. 
Webb,  (3  Stark.  Ev.  17S3,)  the  attorney,  wlio  remained,  was  excluded  as  incompe- 
tent, but  he  was  not  excepted  from  tlie  order. 

It  is  always  in  the  discretion  of  the  judge,  to  receive  a  witness  who  remains  )b  court 
after  an  order  to  withdraw,  except  in  the  exchequer,  where  he  is  peremptorily  exclud- 
ed. (ParKer  v.  M'WiUiam,  6  Bing.  683.  4  Moore  &  Payne,  48a)  In  this  case,  the 
witness  was  in  during  the  plaintiff's  opening  speech,  but  said  he  did  not  liear  it^  being 
deaf,  though  he  seemed  capable  of  hearing  a  low  tone.  The  court  would  not  interpose 
and  grant  a  new  trial,  however,  because  it  was  a  matter  entirely  for  the  presiding 
judge  at  nisi  prius.  They  mentioned  several  cases  where  it  would  be  proper,  as 
where  the  witness  is  not  contumacious,  remains  in  court  accidentally,  or  by  con- 
trivance of  the  opposite  party.  It  is,  says  Mr.  Justice  Gaselee,  (4  Moore  &  Payne, 
483,)  purely  a  question  of  nisi  prius  practice.  The  following  case  is  to  the  same 
point :  The  witness,  who  disobeyed  the  order,  was  received ;  but  confined  to  facts 
disiinct  from  those  stated  by  other  witnesses  in  her  presence.  (Beamon  v.  EUice,  4 
Carr.  &  Payne,  585.)  In  Rex  v.  CoUey,  (1  Mood.  &  Malk.  329,)  one  of  the  with- 
drawn witnesses  was  called  in  to  exhibit  a  plan,  and  stayed  and  heard  some  witnesses^ 
and  he  was  examined.  Littledale  and  Gaselee,  Js.  held  that  the  receipt  of  the  wit- 
ness depended  on  circumstances.  In  Rex  v.  Brown,  (arson)  cited  in  a  note  to  Bea- 
mon V.  Ellice,  supra,  a  witness  for  the  prisoner  had  retired,  but  returned  in  open  vio- 
lation of  the  order.  Yet  he  was  examined.  In  the  exchequer,  the  rule  excluding  a 
witness  who  has  disobeyed  the  order  is  inflexible.  (Attorney  General  v.  Bulpit,  9 
Price,  4.) 

Witnesses  who  have  remained  in  court,  a  by-stander  for  example,  notwithstanding 
the  order  to  withdraw,  may  still  be  called  to  impeach  the  character  of  a  witness  sworn 
and  examined  in  liis  presence.  Such  an  accidental  witness  is  not  witiiin  the  rule,  and 
if  he  be  not  received,  it  would  be  error.    (Woods  v.  MTheran,  Peck.  371.) 

In  North  Carolina,  it  has  been  hekl  that  a  defendant  in  a  criminal  case  could  not,  at 
common  law,  and  cannot  now  claim  as  a  right  that  the  witnesses  should  be  separat- 
ed ;  nor  can  the  state,  though  the  crown  might,  by  the  common  law.   It  is  now  grant- 
ed to  both  as  matter  of  indulgence.    Hence,  though  one  of  the  prosecutor's  witnessefl 
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remain  in  court  afler  an  order  made  to  withdraw  at  the  priaoner'a  requ^st^  yet  the 
witness  may  be  sworn ;  and  so  it  would  be  of  the  prisoner's  witnesses.     Such  is  the 
spirit  of  the  constitution  of  North  Carolina.    It  will  not  extend  a  greater  right  to  the 
state,  in  this  and  the  like  respects,  than  it  accords  to  the  prisoner.    The  witnesses 
may  therefore  be  sworn,  on  eillier  side,  though  suffered  to  remain  even  by  design  of 
the  party.    (The  State  v.  Sparrow,  3  Murph.  487.)    Henderson,  J.  in  this  case, 
doubted  the  right  to  exclude  for  incompetency  in  any  case,  as  a  consequence  of  the 
witnesses  not  obeying  the  order.    He  had  never  read  nor  heard  of  such  a  conse- 
quence.   He  did  not  find  that  this  was  sanctioned  by  the  cases  in  Foster,  Chitty's  Cr. 
Law,  Bacon's  Abr.  orPeake's  Ev.,  which  be  had  examined.    They  all  speak  of  send- 
ing out  witnesses,  but  do  not  speak  of  incompetency  as  a  consequence  of  disobedience. 
But  the  judges  laid  the  main  stress  on  tlie  clause  in  the  constitution  giving  the  accus- 
ed a  right  to  witnesses,  which  he  was  entitled  to  call  in  the  ordinary  way  without,  as 
they  thought,  intending  to  recognize  tlie  refusal  to  withdraw  as  a  ground  of  exdu- 
sion,  tliougli,  when  the  list  should  be  called  over,  a  witness  were  omitted  even  by  de- 
sign.    This  would  not  go  so  far  as  to  let  in  witnesses  at  any  time,  after  arguments 
closed,  or  after  the  charge.    The  right  secured  to  the  prisoner  by  law  must  be  claim- 
ed at  the  proper  time,  i.  e.  when  he  is  called  on  to  make  his  defence.    The  answer  to 
a  subsequent  offer  of  testimony  would  be,  that  the  party  had  not  availed  himself  of 
the  proper  opportunity ;  and  his  neglect  should  preclude  him.    Yet,  doubtless,  a  refu- 
sal by  eitlicr  party  to  comply  with  an  order  of  separation  would  make  an  tAiiavorable 
impression,  would  be  fairly  open  to  observation,  and  go  to  the  credit  of  the  witnesses, 
(id.  490  to  493.) 

On  a  trial  of  slander  for  a  libel,  before  Best,  C.  J.,  witli  not  guilty,  and  three  jus- 
tifications, on  the  first  witness  being  called  for  the  defendant,  the  plaintiff's  counsel 
applied  for  directions  for  the  rest  of  the  witnesses  to  go  out  of  court.  Best,  C.  J.  '*  I 
confess,  that  for  one,  I  wish  the  same  rule  prevailed  here  as  prevails  in  the  Jiouses  of 
lords  and  commons,  where  no  witnesses  are  albwed  to  be  present,  except  t|ie  person 
who  is  under  examination.  (Taylor  v.  Lawson,  3  Carr.  &  Payne,  543.)  But  in  Bea- 
mon  V.  Ellice,  (4  Carr.  &  Payne,  585,)  Taunton,  J.  said  there  is  a  great  deal  of  time 
lost  by  sending  witnesses  out  of  court;  and  I  think  that,  in  general,  it  does  not  answer 
any' good  purpose. 

On  the  whole,  it  seems,  that  although  the  right  to  exclude  witnesses  for  wilful  diso- 
bedience of  the  order  be  well  established,  yet  judges  are  quite  cautious  of  exercising  the 
power.  The  reason,  probably,  is,  because  a  party  may,  in  that  way,  without  any 
fault  of  his  own,  be  put  in  very  great  hazard,  by  losing  important  testimony.  He 
cannot  prevent  the  misbehaviour  of  the  witness. 


NOTE  502— p.  268. 


A  question  to  a  witness  is  leading,  which  puts  into  his  mouth  the  words  to  be  echoed 
back,  or  plainly  suggests  the  answer  which  the  party  wishes  to  get  from  him.  (People 
v.  Mather,  4  Wend.  229.  1  Stark.  Ev.  123.)  Putting  it  in  the  alternative  form,  as 
whether  or  not  a  party  did  a  certain  act,  specifying  it,  does  not  remove  the  objection 
to  a  question  being  leading.  Thus,  in  prosecuting  the  defendant  as  a  conspirator  in  the 
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abduction  of  one  W.  M.,  after  a  witness  for  the  people  had  stated  a'conversation  with 
the  defendant,  in  which- he  expressed  sympathy  with,  and  apologized  for  several  per- 
sons who  had  been  concerned  in  that  conspiracy,  and  a  hope  that  they  might  receive 
pecuniary  relief,  and  declaring  that  this  was  the  whole  conversation,  the  prosecuting 
attorney  then  proposed  to  ask  him,  whether  or  not  he^  in  suhstmiee  and  effect,  addresi' 
ed  the  defendant  as  one  ofthote  concerned  in  the  transaction.  This  being  overruled, 
the  proposition  was  made  to  ask  how  he  addressed  the  defendant  in  respect  to  his  6e- 
ing  one  of  the  persons  concerned,  Tfiis  was  also  overruled ;  and  both  held  to  have 
been  rightly  excluded.  Marcy,  J.  said,  *^  It  is  a  mistake  to  suppose  such  only  is  a 
leading  question,  to  which  yes  or  no  would  be  a  conclusive  answer."  (The  People  v. 
Mather,  4  Wend.  229,  247,  8.)  The  latter  question  was  overruled,  not  exactly  as 
leading,  but  mainly  because  it  assumed  the  fact  sought  to  be  proved  by  the  answer, 
viz.  that  the  defendant  had  been  addressed  as  one  of  the  abductors,  (id.  248, 
249.)  Whereas,  such  a  question  cannot  be  put  even  on  cross-examination.  Of  the 
first  question,  the  learned  judge  further  remarked,  that  it  appeared  to  him  quite 
similar  to  the  question  held  leading  by  Lord  Ellenborough  in  Courteen  v.  Touse, 
(1  Campb.  43.)  After  a  witiless  had  testified  to  all  he  knew  concerning  a  letter,  he 
was  asked  if  it  had  any  tiling  in  it  about  the  writer's  being  offered  a  certain  price  for 
an  article  of  merchandise.  In  either  case,  the  form  of  the  question  intimated  the  an- 
swer desired,  and  that  was  enough  to  fix  it  with  the  character  of  leading.  On  trial 
whether  a  sale  at  auction  was  not  fraudulent,  one  Bower  testified  to  conduct  deterring 
bidders ;  and  that  he  was  thereby  prevented  in  his  bids.  To  impeach  Bower,  and  show 
that  his  motive  for  not  bidding  was  different,  one  Miller  was  asked.  Did  Bower  assign 
to  you,  as  the  reason  for  not  bidding  more,  that  he  could  buy  W.'s  land,  &c.  for  jS3 
per  acre,  &c.  which,  in  his  opinion,  was  equally  good,  &c.  ?  Held  leading,  as  indicat- 
ing the  desired  answer.  Tilghman,  C.  J.  intimates  the  true  form,  "  Whether  he  had 
heard  Bower  say  any  thing,  and  what,"  on  the  subject.  (Snyder's  lessee  v.  Snyder, 
6  Binn.  483,  489,  490.)  «  Did  P.  V."  (the  prisoner)  "  strike  you  first  ?"— «  Did  P.  V. 
stab  you  ?" — "  Do  you  think  you  are  going  to  die  ?" — are  leading  questions ;  but  be- 
ing put  to  a  man  in  articulo  mortisy  and  nearly  speechless  from  the  injury  he  had  re- 
ceived, the  answers,  "  yes  sir,"  were  admitted  in  evidence  against  the  prisoner,  on  his 
trial  for  murdering  the  decbrant    (Vass  v.  The  Commonwealth,  3  Leigh,  786.) 


NOTE  503— p.  268. 


Snyder's  lessee  v.  Snyder,  6  Binn.  483.    Sheeler  v.  Speer,  3  Binn.  130.     Doran  v. 
Shaw,  3  Monroe,  413, 414. 


NOTE  504— p.  268. 


The  pernicious  influence  of  leading  questions  is  most  felt,  and  most  to  be  feared, 
when  the  object  of  an  inquiry  is  to  ascertain  the  details  of  a  conversation,  admission 
or  agreement ;  and  more  rigor  is,  in  such  cases,  justified  in  confining  the  direct  exam- 
ination to  its  appropriate  rules.  (Per  Marcy,  J.  in  The  People  v.  Mather,  4  Wend, 
248.) 
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NOTE  505— p.  269. 

"It  is  often  a  matter  of  extreme  difficulty  to  distinguish  such  questions  as  ought  not 
to  be  tolerated  because  they  are  leading,  from  those  which,  though  in  their  form  lead- 
ing, are,  in  effect,  only  calculated  to  draw  the  mind  of  the  witness  to  the  subject  of  in- 
quiry." (Per  Marcy,  J.  in  People  v.  Mather,  4  Wend.  247.)  If  the  question  relate 
to  introductory  matter,  and  be  designed  to  lead  the  witness  with  the  noore  expeditioo 
to  what  is  material,  it  is  captious  to  object,  even  if  it  be  leading.  (Per  Marcy,  J.  in  S. 
C.  p.  247,  8.)  On  sci.  fa.,  to  repeat  a  patent  for  a  machine^  counsel  were  allowed  to 
put  into  the  hands  of  their  own  witness  a  drawing  of  a  machine,  which  machine 
the  witness  himself  had  made,  (as  was  alleged,)  though  the  drawing  was  not  made  by 
him,  and  then  to  ask  him  whether  he  had  such  a  recollection  of  the  machine  he  had  made 
as  to  say  the  drawing  was  correct ;  though  this  wss  objected  to  as  a  lumping  way  of 
leading  the  witness.  (Rex  v.  Hadden,  1  Carr.  &  Payne,  184.)  So  in  an  action  lor 
negligent  driving,  a  plan  of  the  street,  pavement,  turnings  and  corners,  &^.  would  be 
unobjectionable ;  but  the  supposed  position  of  the  carriages  would  be  too  leading. 
(Beamon  v.  Ellicc,  4  Carr.  &  Payne,  585.)  And  where  a  fact,  however  materia],  is 
to  be  determined  by  inspection,  as  where  you  would  identify  a  person  m  court  as  one 
concerned  in  a  felony,  fraud  or  other  act,  you  may  point  him  out  to  the  witness  and 
ask,  is  that  tlie  person  ?  (De  Benger's  case,  1  Stark.  Ev.  1 24,  note  (u).  2  Stark. 
Rep.  129,  note  (a).  Watson's  case,  2  Stark.  Rep.  128,  S.  P.)  So  yon  may,  in 
genera),  show  ihc  witness  a  paper,  and  ask,  after  the  proper  preliminary  ques- 
tions, is  that  A.'s  hnnd-writing?  In  cases  of  conversations,  admissions  or  agreements, 
you  may  draw  the  witness'  attention  to  the  subject,  occasion,  time,  place,  person,  and 
ask  directly  whether  such  a  person  said  any  thing  on  the  subject  thus  brought  under 
his  attention.  And  if  answered  yes,  then  what  did  he  say  ?  But,  beyond  this,  you 
ought  not  to  go  in  s\ich  and  the  like  cases,  until  the  fcourt  see  that  your  witness  is  un- 
willing. (1  Stark.  Ev.  124,  5,  note  (u),  2  Ev.  Poth.  265,  6.  Per  Marcy,  J.  in  The 
People  V.  Mather,  4  Wend.  428.)  All  questions  are,  in  one  sense,  leading.  The  le- 
gal sense,  however,  comprehends  only  such  as  lead  directly  on  the  main  point  of 
inquiry. 


NOTE  506— p.  269. 


Consklerable  discretion  is  left  to  a  judge,  who  presides  at  a  trial,  in  regulating  and 
eontrolling  the  examination  of  witnesses ;  and  the  supreme  court  are  cautious  to  avoid 
encroaching  upon  the  proper  exercise  of  this  discretion,  unless  an  established  rule  of 
law  be  violated.  (Per  Marcy,  J.  in  People  v.  Msther,  4  Wend.  247.)  In  passing  on 
these  questions,  the  court  are  to  regard,  in  some  measure,  the  inclinations  of  the  wit- 
nesses, as  well  as  the  subject  matter  to  which  the  question  relates.  If  it  be  apparent 
that  the  witness  is  in  the  interest  of  the  party  adverse  to  the  party  calling  him,  or 
vDwiUing  to  give  evidence,  the  court  will  be  justified  in  going  so  far  as  to  permit  the 
direct  examination  to  take  the  character  of  a  cross-examination.  (Per  Marcy,  J.  in 
The  People  v.  Mather,  4  Wend.  247.    Per  Hosmer,  C.  J.  in  Stratford  v.  Sanfbrd,  9 
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Conn.  Rep.  384.)  There  is,  no  doubt,  an  essential  difference  between  a  direct  and 
cross-examination  ;  and  the  court  ought  not,  except  in  peculiar  cases,  to  permit  the 
former  to  assume  the  character  of  the  latter.  (Pet  Marcy,  J.  in  The  People  v.  Math- 
er,  4  Wend.  248. )  Yet,  on  this  head,  there  can  be  no  "  peremptory  and  exclusive 
rule ;  but  it  is  always  subject  to  the  court's  discretion ;  and,  in  all  events,  is  not  a 
ground  for  a  new  trial."  (Stratford  v.  Sanford,  9  Conn.  Rep.  276,  27§,  284.)  The 
exception  to  the  rule  is  allowed  on  the  general  ground  of  the  witness  appearing  un- 
willing to  depose  in  favor  of  the  party  by  whom  he  is  adduced.  This  unwillingness  is 
to  be  decided  by  the  judge,  and  commonly  according  to  his  impression  of  the  witness' 
demeanor  at  the  trial.  The  situation  of  the  witness,  and  the  inducements  which  he 
may  have  for  withholding  a  fair  account,  are  also  very  proper  circumstances  to  be 
taken  into  consideration  in  forming  this  decision.  A  son  will  not  be  very  forward  in 
stating  the  misconduct  of  his  father,  of  which  he  has  been  the  only  witness;  a  servant 
will  not,  in  an  action  against  his  master,  be  very  ready  to  acknowledge  the  negligence 
committed  by  himself.  Perhaps  the  principle  which  requires  a  party  to  abide  by  the 
whole  of  what  his  own  witness  has  sworn,  or  wholly  to  abandon  it,  is,  in  this  case, 
subject  to  an  exception ;  for  there  certainly  is  no  testimony,  the  veracity  of  which  is 
less  suspicious,  than  the  admission  extorted  from  an  unwilling  witness ;  and  it  would 
materially  prejudice  the  interests  of  justice,  if  a  witness  of  this  description  could  place 
tlie  party  producing  him  in  the  dilemma  of  either  abandoning  the  benefit  of  the  truth, 
which  has  been  with  difficulty  obtained,  or  adopting  all  the  falsehood  which  the  witness 
may  have  the  iniquity  to  mix  up  with  it.  The  proper  course  seems  to  be,  to  regard  the 
testimony  of  an  unwilling  witness  in  the  same  light  as  that  of  a  witness  adduced  by  the 
adverse  parfy,  respecting  wliich,  it  is  a  settled  principle,  that  you  may  believe  what 
makes  against  his  point  who  swears,  without  believing  what  makes  for  it.  (2  Ev. 
Poth.  267.)  The  learned  writer  refers  us  to  the  testimony  of  the  master  of  the  ship, 
and  the  manner  in  which  it  was  treated  by  Lord  Mansfield  in  Berinon  v.  Woodbridge, 
(Dougl.  781,)  as  illustrating  the  proportion  in  which  you  may  believe  and  disbelieve 
an  adverse  witness.  (Vid.  id.  783,  788.)  The  master  there  was  not  a  witness  for 
the  party  who  sought  to  separate  his  testimony.  But  the  rule  that  you  must  tafce 
the  whole,  or  reject  the  whole  of  your  own  witness'  testimony,  is  by  no  means  so 
unyielding  as  the  learned  commentator  seems  to  suppose.  In  an  ordinary  case,  you 
may  contradict  your  own  witness  as  to  one  fact,  and  yet  retain  his  testimony  as  tp  an 
other.  (Post,  note  5.S5.  Bradley  v.  Ricardo,  8  Bing.  57.  Per  Livingston,  J.  in  Stokes 
V.  Mowatt,  1  U.  S.  Law  Journ.  305,  325,  826.)  The  contrary  was  probably  under- 
8tood*to  be  the  rule  when  Mr.  Evans  wrote. 

The  question  must  clearly  be  objected  to  at  the  time,  on  account  of  its  leading  ehar- 
ticter,  or  it  is  no  ground  for  a  subsequent  objection.  This  was  held  of  a  question  put 
on  taking  a  deposition.  It  not  being  objected  to  at  the  time  of  the  examination,  held 
that  it  was  too  late  to  raise  the  objection  at  the  trial.  (Sheeler  v.  Speer,  8  Binn.  130. 
StricUer  v.  Todd,  10  Serg.  &  Rawle,  63.)  In  ordinary  viva  voce  examinations,  this 
question,  as  to  the  necessity  of  objecting,  becomes  less  material^  since,  as  we  have 
seen  by  various  cases,  the  question  is  under  the  absolute  and  final  control  of  the  judge, 
and  cannot  be  made  the  foundation  for  a  new  trial  or  writ  of  error. 
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NOTE  507— p.  270. 

This  was  distinctly  held  in  Snyder's  lessee  v.  Sbyder,  (6  Binn.  483,)  as  will  be  seen 
by  the  statement  of  that  case,  for  another  purpose,  ante,  note  502.  See  also  ante, 
note  504. 


NOTE  508— p.  273. 

Shields  y\  Cunningham,  1  Blackf.  Rep.  86.  Nettles  v.  Harrison,  2  M'Cordy  230. 
Per  Gibson,  J.  in  Ellmakcr  v.  Buckley,  16  Serg.  &  Rawle,  77.  Atwood  v.  WeJton, 
7  Conn.  Rep.  71,  per  Daggett,  J. 


NOTE  509— p.  273. 


See  post,  note  530,  wherein  the  distinction  between  the  right  to  contradict  the  wit- 
ness in  his  answers  as  to  his  general  ^nd  particular  credit  is  more  closely  examined. 
To  determine  whether  a  question  be  relevant  on  cross-examination,  frequently  in- 
volves a  nice  and  difficult  inquiry  into  the  nature  of  the  issue  or  point  in  question,  and 
the  manner  in  wliich  the  answer  may  be  brought  to  bear  upon  it.  We  are  to  ask, 
would  the  answer,  in  any  possible  shape  or  in  tlie  slightest  degree,  affect  any  question 
of  fact  which  can  be  raised  in  the  cause  ?  If  it  may,  tlie  inquiry  is  relevant.  If  not, 
then  it  would  be  irrelevant  All  that  can  be  done  under  this  bead  is  to  notice  a  few 
cases  establishing  and  slightly  illustrating  the  rule.  Its  application  is  co-extensive  with 
the  entire  region  of  oral  evidence,  in  all  its  variety  of  competency,  pertinency  and 
credibility. 

An  insolvent,  having  sold  slaves  to  his  sister-in-law,  wliich  were  seised  by  his  credi- 
itors  as  fraudulently  sold,  in  trover  by  her  against  the  sheriff,  testified  for  her  that  he 
Bold  them  to  her  for  $1000,  which  were  paid.  His  bill  of  sale  to  her,  written  by  him- 
self, might,  however,  be  read  for  aleven  hundred  dollars;  and  $210  besides  in  notes. 
The  ambiguous  word  he  explained  to  mean  seven.  On  cross-examination,  he  swore 
that  he  had,  a  year  before  the  sale  to  his  sister-in-law,  purchased  these  slaves  at  $1194, 
he  writing  and  giving  his  three  several  notes  for  aleven  (which  he  also  explained  to 
mean  seven)  hundred,  400,  and  94  dollars,  which  latter  two  notes  had  been  paid.  To 
contradict  him,  it  was  offered  to  show  that  the  notes  given  for  the  price  of  the  slaves 
by  him  were  but  two ;  one  actuaUy  intended  for  eleven  hundred  and  the  other  94  dol- 
lars, and  that  the  $400  had  none  of  it,  as  he  pretended,  been  paid ;  and  that  he  had 
confessed  that  the  ambiguous  word  in  the  note  meant  eleven.  This  was  objected  to 
as  going  to  a  matter  entirely  collateral ;  viz.  the  former  purchase ;  but  the  court  held 
that  if  it  could  be  shown  that  the  word  aleven  in  the  note  meant  eleven,  the  counsel 
might  argue  that  it  meaAt  the  same  in  the  bill  of  sale ;  and  so  the  consideration  in  that 
bill  had  not  been  all  paid  by  the  sister-in-law,  which  was  a  material  inquiry.  It  would 
contradict  the  insolvent  as  to  that  word,  and  show  that,  to  appear  consistent  in  ex- 
plaining down  the  word  in  the  bill  of  sale  to  seven,  he  had  falsely  given  the  same  turn 
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to  another  Hke  word„written  by  him  in  another  paper.  By  getting  rid  of  that  explana- 
tion, it  would  be  more  open  to  argue,  both  from  the  appearance  of  the  word  in  the  bill 
of  sale  and  the  other  facts  proposed,  that  the  word  there  meant  in  truth  eleven ;  and 
80  only  1000  dollars  being  paid  by  the  sister-in-law,  as  sworn  by  tlie  insolvent,  the  pay- 
ment had  come  short  of  the  true  sum.  The  contradiction  of  tlie  insolvent  would  thus 
h%  as  complete  as  if  he  had  admitted,  in  terms,  that  the  consideration  in  the  bill  of  sale 
was  eleven  hundred.    (Smith  v.  Henry,  2  Bail.  1 18.) 

On  the  other  hand,  in  examining  the  validity  of  a  patent  for  a  nail  cutter,  a  witness 
for  the  defendant  having  given  his  opinion  on  the  models  before  him  and  in  question 
under  the  patent,  the  .plaintiff's  counsel  produced  the  model  of  another  machine  used 
by  a  stranger  to  the  parties  long  before  the  machine  in  question,  and  proposed  to  in- 
quire of  the  witness  as  to  the  principles  and  mode  of  operation  of  the  stranger's  ma- 
chine, and  how  far  it  coincided  with  that  in  question,  with  a  view  to  shew  by  the  wit- 
ness' answers  and  other  testimony  the  incorrectness  of  the  witness,  and  his  ignorance 
of  mechanics.  On  objection,  Story,  J.  overruled  the  evidence.  It  was  at  best  an  in- 
quiry into  the  witness'  accuracy  in  a  collateral  matter.  He  cannot  be  asked  as  to  a 
mere  collateral  fact,  having  no  relevancy  to  the  issue,  in  order  to  draw  from  him  an 
answer  which  might,  by  other  evidence,  be  shewn  incorrect,  and  thereby  discredit 
him.  (Odiome  v.  Winkiey,  2  Gall.  51  to  53.)  See  Lamalere  v.  Caze,  1  Wash.  C.  C. 
Rep.  413.  In  another  case  of  conflicting  patents,  the  plaintiff  offered,  as  he  said,  in  or- 
der to  discredit  a  witness  for  tlie  defendant,  to  show  that  the  witness'  father  liad  taken 
a  licence  from  the  plaintiff  to  work  his  machine.  But  the  evidence  was  overruled  as 
irrelevant,  not  having  the  remotest  influence.  (Evans  v.  Eaton,  1  Pet.  C.  C.  Rep. 
322,  338.)  It  being  material  for  tlie  defendant  to  show  that  the  plaintiff  was  a  part- 
ner with  the  defendant  and  the  witness  for  tlie  plaintiff,  in  1830,  and  the  witness  hav- 
ing denied  this,  he  was  cross-examined  by  the  defendant  whether  he  had  not  admitted 
that  tlie  plaintiff  brought  money  into  the  firm  at  that  time.  He  denied  this,  and  it  waB 
offered  to  contradict  him.  But  there  having  been  no  other  proof  in  the  cause  that  the 
plaintiff  was  a  partner,  it  was  held  that  the  question  was  collateral  and  irrelevant ; 
and  therefore  the  answer  of  the  witness  must  be  taken.  (Harris  v.  Wilson,  7  Wend. 
57.)  Though  the  witness  de{X)se  to  a  fact  now,  on  cross-examination,  to  an  inquiry 
not  pertinent,  upon  which  he  had  before  sworn  directly  otherwise  in  another  cause 
wliere  the  same  inquiry  was  pertinent,  yet  such  former  deposition  cannot  now  be  used 
to  contradict  him.    (Lamalere  v.  Caze,  1  Wash.  C.  C.  Rep.  413.) 

The  statement  which  you  seek  to  draw  out  on  cross-examination,  with  a  view  to 
show  a  contradictory  statement  by  the  adverse  witness  in  respect  to  it,  must  not  only 
relate  to  the  issue,  but  it  must  be  a  matter  of  fact,  and  not  merely  a  former  opinion  of 
the  witness  in  relation  to  the  matter  in  issue,  inconsistent  with  a  different  opinion  which 
now  appears  to  be  warranted  by  his  testimony.  The  case  in  which  this  question  arose 
was  an  action  on  a  marine  policy  upon  a  ship.  The  broker  who  effected  tlie  policy  for 
the  plaintiff,  being  sworn  as  a  witness  for  the  defendant,  stated  that  he  omitted  to 
make  a  certain  disclosure  which  it  was  now  contended  was  material ;  and  therefore 
the  omission  would  avoid  the  policy.  On  cross-examination,  he  denied  that  he  had, 
shortly  af\er  effecting  the  policy,  declared  his  opinion  that  the  underwriters  had  not 
(in  their  defence)  a  leg  to  stand  on.  The  plaintiff  caQed  a  witness  to  contradict  this, 
by  shewing  that  he  had  said  so.  Tindal,  C.  J. :  '*  It  aeems  to  me  hardly  to  come  with- 
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in  the  rule  relating  to  a  matter  directly  connected  with  the  ifsue.  If  there  had  been 
any  contradiction  of  the  broker^s  assertion  of  a  matter  of  fact,  as  to  whether  he  had  or 
had  not  made  the  communication,  it  might  have  been  received.  But  this  is  only  a 
contradiction  on  a  matter  of  judgment,  and  I  think  it  not  receivable."  (Elton  v.  Lar- 
kins,  5  Garr.  8c  Payne,  385.)  This  decision  will  suggest  to  the  mind  o^  the  experi' 
enced  practitioner  the  question,  so  oAen  put  to  a  material  witness,  whether  he  had  not 
declared  that  he  knew  nothing  concerning  the  cause  on  trial ;  and  the  value  which  an 
answer  to  such  an  inquiry,  one  way  or  the  other,  should  have  in  the  eye  of  judicial  in- 
quiry. See  post,  note  533,  where  the  last  case  is  again  stated ;  and  qualified  by  Dan- 
iels V.  Conrad,  (4  Leigh,  401,  405, 6.)  The  amount  of  this  case  is,  that  where  the 
opinion  of  the  witness  (e.  g.  as  to  value)  is  admissive  in  evidence,  he  may  be  crosEH 
examined  as  to  any  previous  contradiction  in  his  opinion ;  and  if  he  deny  that,  he  may 
be  discredited  by  showing  the  fact  The  whole  comes  back  to  relevancy.  The  ques- 
tion in  Elton  v.  Larkins  was  not  relevant;  the  opinion  respected  the  merits  of  the 
cause;  whereas,  in  Daniels  v.  Conrad,  it  was  held  relevant;  and*  tlie  eontradiction is 
put  on  that  ground.    (Per  Tucker,  president,  4  Leigh,  405, 6.) 

In  assumpsit  for  the  price  of  a  bond  assigned,  the  plaintiff  having  proved  by  V.  the 
sale  of  the  bond  to  him,  V.,  as  the  defendant's  agent,  the  defendant,  on  cross-examin- 
ation, asked  the  witness  if  he  did  not,  on  the  same  day,  supply  the  defendant  with 
two  other  bonds,  the  latter  avowing  his  intention  to  show  that  this  was  a  part  of  the 
same  transaction.  The  witness  denied  that  the  transaction  was  the  same,  and  said 
the  plaintiff  had  no  interest  in  it,  though  he  admitted  furnishing  the  other  bonds,  and 
detailed  the  transaction.  The  defendant  tlien  proposed  to  show  that  Y.'s  account  was 
incorrect.  Held  inadmissible,  nothing  appearing  that  the  testimony  of  V.  on  cro6&- 
examination  was  relevant,  and  there  being  in  truth  no  other  evidence  produced  or  of- 
fered, to  shew  that  the  transaction  detailed  was  relevant.  (Lawrence  v.  Barker,  b 
Wend.  301,  S,  305.)  Here,  it  will  be  perceived,  the  whole  was  collateral  and  irrele- 
vant as  the  matter  was  left ;  and  tlie  chief  justice  remarked,  that  a  witness  is  not  to 
be  cross-examined  to  a  distinct  collateral  fact,  for  the  purpose  of  afterwards  impeach- 
ing his  testimony,  (id.  305.)  Had  another  witness  been  called,  who  would  affirma- 
tively connect  all  the  bonds  in  the  same  transaction,  and  tlius  vary  tlie  contract,  then 
it  might  have  been  material  to  weaken  V.'s  conflicting  testimony  by  discrediting  that, 
and  indeed  every  part  of  his  testimony  which  would  be  any  way  inconsistent  with  the 
defendant's  case  so  made  out  Accordingly,  in  an  action  on  a  bill  of  exchange  (the 
defence  being  usury,  by  a  discount  at  more  than  5  per  cent.)  by  the  holder  against  the 
acceptor,  a  witness  for  the  plaintiff  was  allowed  to  be  cross-examined  in  respect  to  a 
bill  of  exchange  other  than  the  one  in  question,  it  appearing  to  have  been  discounted 
by  the  plaintiff  at  the  same  time,  and  under  the  same  circumstances ;  and  a  witness 
was  received  to  contradict  the  witness'  answers.  Lord  Tenterden,  C.  J.  said,  there 
being  such  apparent  connection,  the  question  was  not  merely  collateral.  (Meagoe  v. 
Simmons,  3  Carr.  &  Payne,  75.) 

In  general,  wherever  a  fact  would  be  relevant  as  affecting  the  credit  of  a  witness, 
and  might  be  inquired  of  upon  cross-examination,  the  same  fact  may  be  shown  to  im- 
peach his  credit,  where  he  is  absent,  having  made  a  deposition.  (Daggett  v.  Tallman, 
8  Conn.  Rep.  169, 177,  8.)  There  are,  however,  as  we  have  seen  and  shall  see,  ma- 
ny exceptions. 
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There  may  be  cases  where  great  latitude  of  examination  may  be  permitted,  arising 
from  the  disposition,  temper  and  conduct  of  the  witness,  which  can  be  regulated  only 
by  the  discretion  of  the  court,  and  for  which  it  is  difficult  to  lay  down  a  precise  rule. 
(Per  Savage,  C.  J.  in  Lawrence  v.  Barker,  5  Wend.  305.)    In  one  case  it  was  held 
that  the  answer  to  a  question  totally  irrelevant  may  be  contradicted,  though  the  wit- 
ness mi^t  have  refused  to  answer.    The  inquiry  was  addressed  to  tlie  prosecuting 
witness  for  an  assault  upon  him,  and  respected  his  former  prosecution  of  a  civil  suit 
against  the  defendant.    (The  People  v.  Pentz,  1  Wheel.  Cr.  Cas.  240.)    In  general 
such  testimony  would  be  clearly  inadmissible.    In  the  particular  case,  the  general  po- 
sition is  laid  down,  that  because  tiie  witness  submitted  to  answer  the  irrelevant  ques- 
tion, therefore  lie  might  be  contradicted.  Quere.  In  the  People  v.  Genung,  (11  Wend. 
18,)  the  supreme  court  of  New- York  refused  permission  to  ask  the  principal  witness 
lor  the  prosecution,  (which  was  for  obtaining  the  witness'  signature  upon  false  preten- 
ces,) whether  he  had  not  offered  to  leave  the  court  and  not  appear  as  a  witness,  if  the 
defendant  would  settle  the  subject  matter  of  the  indictment  with  him.    This  decision 
was  on  the  ground  that  such  improper  offer  being  shown,  still  it  would  not  impeach 
his  credit ;  and  so  the  inquiry  was  irrelevant.    The  decision  is  Certainly  a  strong  one» 
but  not  stronger  than  a  similar  case  stated  in  the  text.     See  post,  note  530.    A  wit- 
ness may  be  asked,  on  cross-examination,  for  the  purpose  of  contradicting  him,  wheth- 
er he  has  not  had  a  controversy  with  the  party  against  whom  he  is  called,  and  threat- 
ened to  be  revenged  on  him.    (Atwood"  v.  Welton,  7  Conn.  Rep.  66,  70.)    The  wit- 
ness' state  of  mind  and  interest  in  respect  to  the  party  are  always  pertinent  inquiries, 
for  they  go  to  his  credit,    (id.    16  Mass.  Rep.  185.   Swifl's  £v.  148.    1  Starkie's  £v. 
135.)    And  so  even  in  respect  to  the  endorser  of  the  note  in  question  to  the  party. 
(Merrills  v.  Law,  9  Cowen's  Rep.  65, 67.)  After  the  interest  of  the  witness  is  released, 
his  credit  is  still  open  to  inquiry  upon  the  very  point  touched  by  the  release,  and  he  is 
to  be  judged  by  tlie  jury.    (Kinloch  v.  Palmer,  1  Rep.  Const.  Ct.  2S4.)  So,  that  he  is 
a  prosecuting  witness  for  an  injury  to  himself,  may  be  urged  as  one  reason  against  his 
credibility.    (People  v.  M'Murray,  1  Wheel.  Cr.  Cas.  62.)    So  of  every  thing  that 
may  in  the  least  affect  his  credit.    The  court  accordingly  allowed  the  inquiry,  wheth- 
er the  party  calling  him  had  not,  at  the  witness'  request,  purchased  his  real  property. 
(Cameron  v.  Montgomery,  13  Serg.  &  Rawle,  133.)    So  an  inquiry  was  allowed  to  a 
bank  teller,  who  swore  to  his  entry,  whether  he  was  not  in  the  habit  of  making  mis- 
takes as  teller.     (Mechanics'  and  Farmers'  Bank  v.  Smith,  19  John.  Rep.  115,  133.) 
Note.    The  entry  was  material,  and  its  trutli  turned  on  the  relative  credibility  and 
accuracy  of  witnesses.    So  a  witness  impeaching  another's  general  character,  though 
confined  to  that  in  chief,  may,  on  cross-examination,  be  interrogated  as  to  names  of 
individuals  from  whom  he  heard  the  report.   (Lower  v.  Winters,  7  Cowen's  Rep.  363, 
365, 7.)    This  may  be  both 'to  test,  the  witness'  accuracy,  to  see  whether  he  may  not 
contradict  himself,  whether  the  individuals  may  not  have  been  the  personal  enemies  of 
the  person  impeached,  (id.  365,  6 ;)  and,  the  court  might  have  added,  to  contradict 
him,  if  he  named  any  one  falsely.    So  evidence  that  the  witness  assigned  the  note  to 
the  plaintiff  with  an  undersmnding  that  he  should  testify  to  a  new  promise  of  the  mak- 
er, is  admissible  to  impeach  his  credit.    (Moore  v.  Viele,  4  Wend.  430.)   So  evidence 
of  unexplained  delay  to  disclose  and  prosecute,  in  a  case  of  rape.    (The  People  r* 
Vol.  I.»  93 
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Croucher,  3  Wheel.  Cr.  Cas.  46,  per  Benson,  J.)  See,  for  various  instances  touching 
credibility,  ante,  note  324,  passim,  and  especially  pp.  395, 6,  and  422, 3.  PerBooa!  con- 
troversy with  the  party  may  always  be  shown,  though  the  particulars  shall  not  be  in- 
quired into.  (Swift's  Ev.  148.)  So  an  indication  of  strong  partiality,  as  by  evading 
the  making  of  a  deposition  on  the  request  of  one  party,  and  making  it  for  the  ether* 
(Daggett  v.  Tallman,  8  Conn.  Rep.  168,  177, 8.)  In  the  case  of  rape,  it  is  relevant  to 
interrogate  the  prosecutrix  as  to  particular  acts  exciting  suspicion  of  lewdness.  (Rex 
v.  Barker,  3  Carr.  &  Payne,  589.)  But  see  what  Holroyd,  J.  said  in  Rex  v.  Clark,  2 
Stark.  Rep.  241.)  And  in  Rex  v.  Hodgson,  (Russ.  &  Ry.  Cr.  Cas.  209,  S12,)  Barcm 
Wood  rqfu.sed  evidence  of  particular  acts,  the  connection  of  the  prosecutrijr  with  other 
men,  and  the  decision  was  aiGrmed  by  all  the  judges.  This  was  on  tlie  general  ground 
that  you  shall  not  impeach  a  witness  by  particular  acts,  but  only  by  geoeral  character. 
If  a  witness  be  contradicted  even  as  to  lime,  it  will  sometimes  affect  his  credit.  (Fk>od 
V.  Thomas,  5  Mart.  Lou.  Rep.  N.  S.  560.)  For  the  rule  falmu  tn  tmo,  fdUnu  in 
omnibuSy  see  ante,  note  324,  p.  396. 


NOTE  510— p.  274. 


A  person  subpoenaed  to  produce  papers  may  be  called,  and  put  them  in  without  be- 
ing sworn.  (Davis  v.  Dale,  4  Carr.  &  Payne,  335.  1  Mood.  &  Malk.  514,  S.  C  ; 
Roscoe's  £v.  64,  S.  C.  Rex  v.  Murlis,  1  Mood.  &.  Malk.  5 15,  note.)  But  he  may  be 
sworn,  semb.  by  eitlier  of  the  parties  that  may  choose  it,  to  give  an  account  of  the  cus- 
tody or  other  material  matter.    (Rex  v.  Netherthong,  2  Maule  &  Selw.  337.) 


NO'TE  511— p.  274. 

Per  Gibson,  J.  in  Ellmaker  v.  Buckley,  16  Serg.  &  Rawle,  77.  The  learned  judge 
criticizes  with  some  severity  the  doctrine  which  he  understands  to  have  been  advanc- 
ed by  Mr.  Phillipps,  that  where  the  party  calls  a  witness  and  has  him  sworn,  the  right 
to  cross-examine  attaches,  and  he  may  be  evtn  plied  with  leading  questions,  to  prove 
the  opposite  case,  though  he  be  not  examined  in  chief  at  all.  Our  author  and  the 
cases  cited  by  him  speak  of  the  right  to  cross-examine,  wiiliout  saying  the  witness 
may  be  led,  unless  the  term  cross-examination  implies  that  right.  In  such  a  case,  the 
judge  denies  the  necessity  or  propriety  of  a  leading  crass-examination,  the  only  object 
of  which  is  to  sift  the  testimony  given  in  chief.  It  cannot  apply  where  no  examina- 
tion in  chief  is  had.  If  examined,  the  witness  may  still  have  been  called  by  the  par- 
ty from  necessity,  to  prove  a  formal  part  of  his  case,  he  knowing  the  witness  to  be  ad- 
verse. The  court  therefore  should,  in  sound  discretion,  prevent  or  allow  leading 
questions,  according  to  circumstances.  On  the  whole,  we  do  not  perceive  that  the 
remarks  of  the  judge  materially  differ  from  the  view  of  this  subject,  taken  by  our 
author  in  the  two  paragraphs  of  t?ie  text  followed  by  this  note.  We  do  not  under- 
stand him  to  say  that  leading  questions  may  of  course  be  put  to  the  witness,  because 
be  is  sworn.    The  judge  is  doubtless  right  in  saying  that  this  question  is  too  much  a 
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matter  of  discretion  to  form  the  subject  of  a  bill  of  exceptions.  .(16  Serg.  &  Rawle, 
77,  8.)  Where  a  party  produces  and  swears  a  witness,  though  he  be  interested  to 
testify  against  t\\e  party  calling  him,  the  other  may  cross-examine  hira  to  all  matters 
pertinent  to  the  issue,  (Webster  v.  Lee,  5  Mass.  1^m>,  334,)  and  the  party  calling  him 
cannot  confine  the  cross-examination  to  matters  in  which  the  witness  has  no  interest. 
(Merrill  v.  Berkshire,  11  Pick.  269.)  Thus,  where  a  person  who  is  directly  interested 
in  favor  of  the  plaintiff  in  a  cause,  is  called  by  tlie  defendant,  though  it  be  to  prove  a 
particular  fact,  e.  g.  to  prove  the  execution  of  a  bond,  and  is  sworn  as  a  witness,  tlie 
plaintiff  has  a  right  to  examine  him  generally  as  to  the  merits  of  the  cause,  and  the 
party  introducing  him  cannot  question  cither  his  competency  or  his  credit.  (Jackson, 
ex  dem.  £den,  v.  Varick,  7  Cowcn's  Rep.  233.  This  case  was  subsequently  affirmed 
in  the  court  oi' errors,  Varick  v.  Jackson,  ex  dem.  Eden,  3  Wend.  Rep.  166.  See  the 
opinion  of  the  chancellor  in  this  case  in  the  court  of  errors,  id.  200, 201.)  And,  where 
the  plaintiff  called  a  witness,  (as  he  stated)  to  prove  the  signatures  of  the  parties  to  a 
bill  of  exchange,  and  a  promissory  note,  and  for  that  only  ;  and  the  witness  was  di« 
rectly  interested  in  favor  of  the  defendant ;  it  was  held  that  the  plaintiff  could  not  af* 
terwards  object  to  the  competency  of  the  witness,  and  that  tiie  defendant  had  a  right, 
not  only  to  cross-examine  him  as  to  the  particular  fact  which  he  was  called  to  prove, 
but  to  examine  him  in  relation  to  any  matter  embraced  in  the  issue.  (Fulton  Bank  v. 
Stafford,  2  Wend.  Rep.  483.) 

A  party  is  in  no  case  bound  to  ofller  one  interested  in  his  favor,  as  a  witness,  in  or- 
der to  leave  the  option  with  the  other  party  to  object  to  or  discredit  him.  ^er  Ruffin, 
J.  in  Crowell  v.  Kirk,  S  Dev.  357.) 

Though  the  cross-examination  generally  admits  of  leading  questions,  to  draw  from 
the  witness  a  further  disclosure  than  he  made  upon  the  principal  examination ;  and  in 
reference  to  the  matter  testified  about,  yet  if  the  cross-examination  respects  new  mat- 
ter, leading  questions  cannot  be  asked.  (Harrison  v.  Rowan,  3  Wash.  C.  C.  Rep. 
580,  582.) 


NOTE  512—P.276. 
Harrison  v.  Rowan,  3  Wash.  C.  C.  Rep.  580,  582. 


NOTE  513--P.  275. 


See  ante,  p.  269  of  the  text,  and  note  506,  as  to  aDowing  an  examination  in  chief 
to  take  the  character  of  a  cross-examination. 

To  secure  the  full  benefit  of  a  cross-examination  to  prisoners'  in  respect  to  all  wit- 
nesses whose  names  are  endorsed  on  the  indictment,  the  court  will,  on  request  of  the 
prisoner's  counsel,  order  them  called  and  sworn  for  the  prosecution.  (Rex  v.  Beezley, 
4  Carr.  &  Payne,  220.  Rex  v.  Simmonds,  1  Carr.  &  Payne^  84,  and  Rex  v.  Taylor, 
note  (a)  to  the  last  case.    But  see  Rex  v.  Whitbread,  in  the  same  note,  contra.) 
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In  ttie  eaae  of  a  free  croes-examination,  the  witness  will  sometimes  go  beyond  the 
•cope  of  the  questions  put,  and  state  eonyersations,  or  perhaps  some  irrelevant  matter  ; 
but  this  does  not  authorize  the  other  side  to  follow  out  the  matter  by  re-examination  ^ 
89  to  call  lor  farther  conversation  q^urther  facts  touching  the  irrelevant  matter,  &c. 
(Winchell  v.  Latham,  6  Cowen's  Rep.  682.    M'Kane's  ex'rs  v.  Bonner,  1  Bail.  113.) 
And  90  where  the  plaintiff's  counsel  inquire  of  a  witness  as  to  a  demand  and  refusal 
ID  trover,  it  does  not  follow  that  the  defendant's  counsel  may  go  into  every  thing  which 
the  defendant  said  on  the  occasion,  as  to  his  claim.    (Green's  exV  v.  Anderson,  1  BaiL 
556.)    It  is  not  a  matter  of  course,  as  we  saw  ante,  note  S98,  p.  430,  et  seq.,  that  be- 
cause a  party  has,  by  his  questions,  brought  in  irrelevant  matter,  it  may,  therefore,  be 
parsaed.    That  is  perhaps  discretionaiy.    But  sometimes  a  p>arty,  by  directly  inquiring 
after  certain  evidence,  as  an  admission,  agreement,  conversation,  acts,  &c.  may  make 
it  material  to  get  at  the  whole,  and  thus  give  ground  to  cross-examine  or  re-examine. 
To  do  90,  however,  he  must  be  a  party  to  the  testimony  by  calling  it  out  on  a  question 
pointing  to  it    The  witness  cannot  do  it.    And  that  is  what  the  three  last  cases  es- 
tablish. 

In  some  cases,  facts  are  drawn  out  by  an'unskilful  cross-examination,  which  thereby 
become  evidence  for  the  opposite  party,  but  which  would  not  have  been  so,  nor  indeed 
admissible  at  all  on  an  examination  in  chief.  Such  was  the  conversation  of  a  deceased 
Bubscribing  witness  to  a  will,  in  Wright,  dem.  Clymer,  v.  Littler,  (3  Burr«  1244 ;  I 
BI.  Rep.  346,  S.  C. ;)  and  the  reader  may  see,  ante,  note  165,  p.  158,  several  cases  of 
the  hke  kind,  where  declarations  have  been  made  evidence  even  in  favor  of  the  party 
who  made  them,  because  of  their  being  introduced  by  his  antagonist  And  see  1 
Stark.  Ev.  144,  5. 

"  The  cross-examination  of  witnesses  adduced  by  the  opposite  party  is  a  subject  of 
the  utmost  nicety,  with  resp)ect  to  the  conduct  of  the  advocate  and  the  discrimination 
of  those  who  are  to  form  a  judgment ;  and  it  is  in  this  part  of  the  cause  that  the  most 
of  the  observations  already  suggested,"  [we  quoted  many  of  the  observations  to  which 
this  clause  has  reference,  ante,  note  324,  p.  401,  to  432,]  principally  arise.  The  ori- 
ginal examination  of  the  witness  (except  in  the  case  of  his  giving  an  unwilUng  testi- 
mony)  seldom  gives  much  room  for  observation ;  tlie  statement  is  for  tlie  most  part 
sufficiently  explicit  and  direct  Sometimes  that  interest  which  he  may  feel  in  the  event 
will  be  apparent,  and  thus  assist  the  effect  of  the  cross-examination ;  sometimes  a  real 
carelessness  and  indifference  on  the  subject  will  produce  an  indolence  of  deportment, 
and  a  want  of  exertion  for  the  recollection  of  material  occurrences  injurious  to  the  par- 
ty adducing  him,  in  the  same  manner  as  it  has  the  effect  of  preventing  a  full  and  ade- 
quate representation  of  his  case ;  but  wherever  this  occurs,  there  is  very  little  ground 
to  expect  that  his  cross-examination  will  lead  to  any  conclusions  unfavorable  to  the  ve- 
racity of  his  statement  This  kind  of  indifference  is  not  unfrequently  assumed ;  when- 
ever that  is  the  case,  it  seldom  fails  to  be  detected  and  exposed  in  the  course  of  a  judi- 
cious cross-examination.  If  there  is  no  apprehension  that  a  witness  has  any  other 
disposition,  than  to  give  a  plain  and  succint  declaration  of  the  truth,  nor  any  wish  in 
the  advocate  to  convey  a  different  impression ;  but  his  cross-ex&mination  is  merely  for 
the  purpose  of  explanation,  or  for  ascertaining  further  facts  of  which  he  may  be  sup- 
posed to  have  a  knowledge,  it  is  not  to  be  materially  distinguished  from  his  examina- 
tion in  chief.    The  pecliar  character  of  cross-examination  only  attaches  when  it  is  sua- 
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pected  that  the  witness  is  guilty  of  a  peijuiy,  or  at  least  a  misrepresentation  or  sup' 
pression  of  facts,  or  when  it  is  wished  to  convey  that  impression  to  the  jury ;  and  it  is 
a  matter  of  daily  experience  that  this  purpose  is  effected  by  an  able  and  judicious 
cross-examination,  in  many  cases  where  the  purposes  of  justice  would  be  eluded  upon 
any  different  mode  of  inquiry.  The  abuses  to  which  tliis  proceedure  is  liable,  are  the 
subject  of  very  frequent  complaint,*  but  it  would.be  absolutely  impossible,  by  any  gene- 
ral rules,  to  apply  a  preventive  to.  these  abuses,  without,  destroying  the  liberty  upon 
which  the  benefits  above  adverted  to  essentially  depend ;  and  all  that  can  be  effected 
by  the  interposition  of  the  court,  is  a  discouragement  of  any  virulence  towards  the  wit- 
nesses which  is  not  justified  by  the  nature  of  the  cause,  and  a  sedulous  attention  to  re- 
move from  the  minds  of  the  jury  the  impressions  which  are  rather  to  be  imputed  to 
the  vehemence  of  the  advocate,  than  to  the  prevarication  of  the  wimess.  Whatever 
can  elicit  the  actual  dispositions  of  the  witness  with  respect  to  the  event,  whatever 
can  detect  the  operation  of  a  concerted  plan  of  testimony,  or  bring  into  light  the  inci- 
dental facts  and  circumstances  that  the  witness  may  be  supposed  to  have  repressed  ; 
in  short,  whatever  mav  be  expected  fairly  to  promote  the  real  manifestation  of  the 
merits  of  the  cause,  is  not  only  justifiable  but  meritorious ;  but  I  conceive  that  a  client 
has  no  right  to  expect  from  his  counsel  an  endeavor  to  assist  his  cause,  or  what  is  a 
more  frequent  object,  to  gratify  his  passions  by  unmerited  abuse,  by  embarrassing  or 
intimidating  witnesses,  of  whose  veracity  he  has  no  real  suspicion,  or  by  conveying  an 
impression  of  discredit  which  he  does  not  actually  feel ;  and  th§it  where  such  expecta- 
tions are  intimated,  there  is  an  imperious  duty  upon  the  advocate,  who,  while  the  pro- 
tector of  private  right,  is  also  the  minister  of  public  justice,  which  requires  them  to  be 
repelled.  Considering  the  subject  merely  as  a  matter  of  discretion,  the  adoption  of  an 
unfair  conduct  in  cross-examination  has  often  an  effect  repugnant  to  tlie  interests 
which  it  professes  to  promote.  In  the  case  of  Hunter  v,  Kehoe,  before  the  court  of 
king's  bench  in  Ireland,  Mich.  1794,  (Ridgeway,  &.c.  350,)  Lord  Clonmell  observed 
that  cross-examination  had  gone  to  an  unreasonable  length,  but  he  had  in  general  per- 
mitted gentlemen  to  go  as  far  as  they  pleased,  because  if  there  was  an  honest  case  on 
the  other  side  it  would  do  tliem  no  good.'  But  however  unfavorable  an  injudicious 
asperity  of  cross-examination  may  be  to  the  advancement  of  the  cause,  it,  for  the  most 
part,  is  congenial  to  the  wishes  of  the  party,  the  neglect  of  it  is  regarded  as  an  indif^ 
ference  to  his  interests  and  a  dereliction  of  duty ;  and  the  practice  of  it  is  one  of  the 
surest  harbingers  of  professional  success. 

"  The  benefits  of  cross-examination  are  sometimes  defeated  by  the  interposition  of 
the  court,  to  require  an  explanation  of  tlie  motive  and  object  of  the  questions  proposed, 
or  to  pronounce  a  judgment  upon  them  immediately ;  whereas,  experience  frequently 
shews  that  it  is  only  by  an  indirect,  and  apparently  irrelevant  inquiry,  that  a  witness 
can  be  brought  to  divulge  the  truth  which  he  had  prepared  himself  to  conceal ;  the  ex- 
planation of  the  motives  and  tendency  of  the  question  furnishes  the  witness  with  a  cau- 
tion that  may  wholly  defeat  the  object  of  it,  which  might  have  been  successfully  attained, 
if  the  gradual  progress,  from  immateriality  to  materiality,  was  withheld  from  his  obser- 
vation. The  importan<2e  of  an  inquiry  may  sometimes  be  strongly  felt  by  an  advocate, 
and  upon  very  reasonable  grounds,  from  his  own  instructions  witli  respect  to  the  bear- 
ing and  circumstances  of  the  cause,  wliich  the  judge,  acting  only  upon  the  impressions 
of  what  has  already  been  disclosed,  cannot,  by  any  possibility,  anticipate.    The  full 
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exposition  of  tlie  motives  can  only  be  attained  by  a  premature  expoa&tion  of  the  case 
that  is  to  be  broutrht  forward,  and  even  when  that  can  be  done  without  prejudice  to 
tlie  parly,  the  endeavor  to  satisfy  the  court  would  have  the  common  eiTect  of  an  inter- 
ruption of  the  regular  course  of  inquiry,  and  instead  of  assisting  the  accurate  discus- 
sions of  the  question,  would,  in  all  probability,  terminate  in  confused  and  desultory  al- 
tercation."   (2  Kv.  Poth.  267  to  269.) 


NOTE  514— p.  276. 


And  see  Harrison  v.  Rowan,  stated  ante,  note  51 1,  p.  730.  Nor  can  a  question  be 
put  on  cross-examination,  which  assumes  another  fact  as  existing  which  is  not  in  proof. 
Thus,  "  How  did  you  add/ess  the  defendant  in  respect  to  his  being  one  of  the  peraoDS 
concerned  in  tlie  conspiracy  ?"  is  inadmissible,  because  it  assumes  that  the  witness  ^d 
address  him  as  one  so  concerned.  Though  proper,  if  first  proved  that  he  had  been  so 
addressed  by  the  witness  at  the  time,  yet  that  not  being  so,  it  was  said  by  Marcy,  J- 
in  People  v.  Mather,  (4  Wend.  24S,  9,)  not  to  be  receivable  in  direct  or  cnMS-examin- 
ation.  And  he  approves  of  Starkie's  remark  to  that  effect.  (1  Stark.  Ev.  1S3.)  The 
latter  author  says,  (ibid.)  though  you  may  put  leading  questions,  they  must  not  as- 
sume facts  to  have  been  proved  which  have  not  beea  proved,  or  that  particular  an- 
swers have  been  given  contrary  to  tlie  fact 


NOTE  515— p.  276. 

Ante,  note  324,  p.  419.  Mftrbury  v.  Madison,  1  Cranch,  144.  Johnson  v.  Goes, 
S  Yerg.  110.  Grannis  v.  Branden,  5  Day,  260.  Rawlings  v.  Hall,  1  Carr.  &  Payne, 
11.  And  the  court  will  instruct  the  witness  whether  it  will  be  safe  to  answer  or  not 
(State  V.  Edwards,  2  Nott  &  M'Cord,  13.  .And  see  Southard  v.  Rexfbrd,  6  Cowen's 
Rep.  254.) 


NOTE  616— p.  277. 


A  witness  is  not  boimd  to  answer  a  question,  which  may  tend  to  show  an  officious 
and  improper  interference  and  attempt  to  influence  a  juror  on  the  panel  of  the  cause, 
by  conversation ;  (Grannis  v.  Branden,  5  Day,  260 ;)  and  he  is  excused  from  answer- 
ing, though  the  penalty  for  the  offence  inquired  of  be  fnerely  pecuniary,  as  where  the 
offence  is  stock  jobbing.  (Raines  v.  Towgood,  2  Peak.  N.  P.  Gas.  105.  Rawlings 
T.  HaU,  1  Carr.  &  Payne,  11.)  A  judge  is  not  bound  to  answer  an  inquiiy  whether 
he  has  administered  an  oath,  or  taken  theacknowledgmentof  a  deed  out  of  his  jurisdio- 
tion ;  for  this  may  tend  to  impeach  his  conduct  as  a  judicial  officer.  (Jackson,  ex  dem. 
Wyckoff,  V.  Humphrey,  1  John.  Rep.  498.)  Tet  it  may  not  have  that  efiect,  as  if  he 
acted  under  an  error  of  judgment  He  would  therefore  seem  not  to  be  exempt  from 
answering  on  the  face  of  the  question ;  but  must,  at  least,  add  his  own  opinion  that 


•  a^mtm 
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the  answer  might  tend  to  criminate  him,  as  we  shall  see  hy  several  cases  infra.  Ac- 
cordingly, it  has  been  held  not  to  he  a  matter  of  course,  that  an  officer  is  exempt  from 
contradicting  his  official  certificate,  where  this  is  open  to  contradiction  by  parol,  (e.  g. 
e  notary  his  certificate  of  notice ;)  for  he  may  have  certified  wrong  through  mistake. 
The  notaiy  did  not  claim  that  his  evidence  woula  criminate  him,  m  the  case  which  de- 
cided the  point.  Gibson,  J.,  said  he  no  more  subjected  himself  to  a  criminal  prosecu- 
tion for  official  misconduct,  than  a  witness  who  now  testifies  diflerenily  from  what  he 
did  formerly,  would  subject  himself  to  a  prosecution  for  perjury.  (Parry  v.  Almond, 
12  Serg.  &  Rawlc,  284.)  But  see  Benjamin  v.  Hathaway,  S  Conn.  Rep.  528.  That 
the  decision  of  this  question  must  depend  on  the  witness  claiming  his  privilege,  and 
stating  his^nger  on  oath,  is  still  farther  evident  from  the  above  illustration  of  a  wit- 
ness contradicting  what  he  had  sworn  on  a  former  occasion ;  'for  it  has  been  held  in 
New- York  that  such  witness  is  not  compellable  to  answer  on  cross-examination  ae 
to  what  he  swore ;  and  the  reason  given  fs  because  the  answer  may  tend  to  convict 
him  of  perjury ;  and  he  is  exempt  tliough  his  former  testimony  was  reduced  to  writing 
in  the  form  of  an  examination  before  a  magistrate.  (Bellinger  v.  The  People,  8 
Wend.  695.) 

But,  as  mentioned  in  the  teitt,  the  privilege  does  not  extend  to  an  accomplice^  who 
18  received  on  motion  to  testify  concerning  his  own  crime  on  trial.  (Atherton's  case, 
N.  Y.  Gen.  Sess.,  Radclifi*,  mayor,  presiding,  Oct.  1816,  1  C.  H.  Rec.  155,  161.)  He 
necessarily  discloses  his  own  turpitude,  and  must  answer  as  to  the  whole  of  it  which  is 
connected  with  the  case,  (id.)  And  the  same  rule  has  been  held  as  to  a  witness  who 
discloses  part  of  a  transaction  in  which  he  was  criminally  concerned,  without  claiming 
his  priviledge  in  limine.  He  is  then  bound  to  go  forward'  and  state  the  whole :  As 
if  a  witness  state  tliat  he  knows  the  defendant  to  be  innocent  of  illegally  disinterring  a 
dead  body,  but  claim  that  he  cannot  state  particulars  without  criminating  himself.  He 
shall  not,  in  such  a  case,  stand  excused  ;  but  shall  be  compelled,  on  cross-examination, 
to  state  all  the  particulars.  (State  v,  K — ; — ,  4  N.  H.  Rep.  662,  3, 4.)  So,  where  the 
•  witness  stated  that  he  had  become  bankrupt,  and  answered  as  to  removing  certain  of 
his  goods,  after  being  cautioned  that  he  need  not  answer,  he  was  compelled  to  state  all 
further  particulars.  (Dixon  v.  Vale,  1  Carr.  &  Payne,  278.)  So  where  a  witness, 
without  being  cautioned,  swore  to  certain  facts  going  to  justify  a  libel,  he  was  compel- 
led to  answer  whether  he  did  not  write  the  libel,  on  the  ground  that  he  might  have  de- 
clined answering  the  previous  questions.  (East  v.  Chapman,  2  Carr.  &  Payne,  570.) 
Quere  of  this  case  as  reported  there ;  whetlier  the  first  questions  were  so  connected 
with  the  offence  as  to  come  within  the  principle  of  the  exception.  By  the  report  of 
the  same  case,  1  Mood.  &  Malk.  46, 7, 8,  it  appears  that  tlie  witness  first  answered  one 
or  two  questions  as  to  having  furnished  the  libel' for  the  newspaper  himself;  and  he 
was  therefore  holden  to  the  further  answer.  (Thomas  v.  Newton,  1  Mood.  &  Malk. 
46,  note  (6),  S.  P.  The  general  doctrine  was  h^d,  per  Dampter,  J.  1815,  Mann.  Dig. 
Witness,  222,  p.  417,  Am.  ed.  8  Stark.  Ev.  1741,  note  (t),  cites  S.  C.  Brown  v. 
Brown,  6  Mass.  Rep.  320,  is  substantially  to  the  same  elTeet. 

But  the  decisions  are  not  uniformly  so  severe.  Where  the  witness  answered  that 
there  was  no  consideration  for  a  bill  of  exchange,  but  refused  to  declare  the  particulars 
how  the  consideration  was  wanting,  because  it  would  criminate  him,  Lord  Tenterden, 
C.  J.,  a]k>wed  the  excuse ;  but  ordered  his  whole  testimony  to  be  struck  out    (Dan- 
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d ridge  V.  Corden,  3  Carr.  &  Payne,  il.)    And  see  Mattocks  v.  Owen,  5  Venn.  Repu 
42,  46,  7. 

But  tlie  great  difficulty  lies  in  saying  when  a  case  proper  for  exemption  ansea, 
after  seeing  that  the  crime  is  of  such  a  character  as  shall  excuse  the  witness,  and 
he  interposes  his  claim  in  due  season.  For  he  is  not  only  free  frcyn  answering  as 
to  the  crime  itself,  hut  every  circumstance  tending  to  its  proof  against  him.  Whether 
the  circumstance  inquired  of  will  have  that  eifect,  tlie  court  cannot  always  see ;  and 
the  result  of  tlie  cases  seems  to  be,  that  the  witness  must  determine  that  question  him- 
self^ under  his  oath.  If  the  court  see  that  the  circumstance  fnay  become  material 
against  him,  and  he  will  take  it  upon  him  to  swear  that  he  cannot  answer,  because  it 
may  be  used  with  effect  against  him,  he  must  stand  excused.  The  inqufiy  will  re- 
quire occasionally  an  elaborate  examination  into  the  nature  of  the  crane,  the  proo& 
pecularly  adapted  to  its  establishment,  and  sometimes  the  general  doctiines  of  ciiCTUft- 
staiTtial  evidence. 

In  conducting  the  prosecution  for  high  treason  against  Col.  Burr,  it  was  proposed 
that  all  papers,  previous  to  their  being  submitted  to  the  grand  jury,  should  pass  under 
the  inspection  of  the  judges,  Ch.  J.  Marshall  presiding.    A  paper  being  produced  to 
the  court  in  cypher,  a  witness  (Mr.  Willie)  was  asked,  "  did  you  copy  this  paper?"  He 
objected,  that,  if  any  paper  he  had  written  would  have  any  efiect  on  any  other  persoD, 
it  woukl  as  much  affect  himself    Mr.  Wirt  insisted,  tAat  as  tlie  witness  had  sworn,  in 
«  previous  deposition,  that  he  did  not  understand  tlie  cypher,  the  mere  act  of  copying 
could  not  implicate  him.    Willie  was  then  asked,  do  you  understand  its  contents?  It 
was  admitted,  by  the  witness,  that  the  question,  per  se,  might  be  innocent,  but  should 
he  answer,  the  prosecution  might  go  on  gradually,  until  it  at  last  obtained  matter 
enough  to  criminate  him.    The  counsel  for  the  prosecution  admitted  that  if  they  had 
foUowed  with  a  question  as  to  what  were  the  contents  of  the  letter,  the  objection  might 
be  valid.    But  they  as  yet  had  not.    If  he  answered  that  he  did  imderstand  the  letter, 
his  answer  to  the  other  question  might  amount  to  self  crimination ;  but  if  he  did  not 
understand  it,  it  could  not  criminate  him.     The  question  was  again  changed,  do  you. 
know  this  letter  to  be  written  by  Aaron  Burr,  or  any  one  under  liis  authority  ?  Mar- 
shal], C.  J.,  said  that  was  a  proper  question.    Tiie  witness  still  refused  to  answer,  as 
it  might  criminate  him.    The  question  was  then  argued,  when  the  chief  justice  re- 
marked, that  the  proposition  contended  for  on  the  part  of  the  witness,  that  be  was  to 
be  the  sole  judge  of  the  effect  of  his  answer  was  too  broad,  while  that  on  the  other 
side,  that  a  witness  can  never  refuse,  unless  tlie  answer  will,  per  se,  convict  him  of  a 
crime,  was  tpo  narrow.    He  is  not  compellable  to  disclose  a  single  link  in  the  chain  of 
proof  against  him.    If  the  letter  contained  evidence  of  treason,  a  question  determina- 
ble upon  other  testimony,  by  his  acquaintance  with  it  when  written,  he  might  probably 
be  guilty  of  misprision  of  treason ;  and  the  court  ought  not  to  compel  his  answer.  If  it 
relate  to  the  misdemeanor,  (setting  ^n  foot  an  unlawful  military  expedition  against 
Mexico,)  the  court  were  not  apprized  that  such  knowledge  would  affect  the  witness. 
The  conclusion  was  that  the  question  which  respected  ih^  present  knowledge  of  the  cy- 
pher, as  it  could  not  effect  him  in  any  view,  must  be  answered.    The  rule  was  finally 
thus  stated  by  the  Chief  Justice :  ^^  It  is  the  province  of  the  court  to 'judge  whether 
any  direct  answer  to  the  question  which  may  be  proposed,  will  furnish  evidence  against 
the  witness.    If  such  answer  may  di8ck)6e  a  fact,  which  forms  a  necessary  and  essen- 
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tial  link  in  the  chain  of  testimony,  which  would  be  sufficient  to  convict  hiiii  of  any 
crime,  he  is  not  bound  to  answer  it,  so  as  to  furnish  matter  for  that  conviction.    In  such 
case,  the  witness  must  himself  judge  what  his  answer  will  be ;  and  if  he  say  on  oath, 
that  he  cannot  answer,  without  accusing  himself^  he  cannot  be  compelled  to  answer." 
(U.  States  V.  Burr,  1  Robertson's  Rep.  207,  8,  242  to  245.)    So,  on  trial  of  an  indict- 
ment for  publishing  a  libel,  after  proving  that  it  was  printed  at  the  defendant's  request, 
the  prosecution  called  the  defendant's  clerk,  and  asked  him  whether  he  wrote  it.    Lord 
Tenterden,  C.  J. :  "  He  is  not  bound  to  answer."    The  counsel  tlien  asked,  "  do  you 
know  who  wrote  it?"    Lord  Tenterden,  Ch.  J.:  " He  must  answer  that."    Answer, 
*'  I  do."    Counsel :  "  Name  the  person."    Lord  Tenterden,  C.  J. ;  "  He  is  not  bound 
to  do  that,  because  it  may  be  himself.    You  cannot  only  not  compel  a  witness 
Co  answer  that  which  will  criminate  him,  but  that  which  tends  to  criminate  him ; 
and  the  reason  is  this,  that  the  party  would  go  on  from  one  question  to  another, 
and  though  no  question  might  be  asked,  the  answer  of  which  would  directly  crim- 
inate the  witness,  yet  they  would  get  enough  from  him  whereon  to  found  a  charge 
against  him."     (Rex  v.  Slaney,  5  Can*.  &  Payne,  213.)     Another  case  of  libel 
is  more  strict.    "  What  person  did  write  that  letter  ?"   was  holden  a  criminating 
question ;  and  the  witness  exempted  from  answering.    (Saltonstall's  case,  New- York 
Gen.  Sess.,  Radcliff,  mayor,  presiding,  Aug.  1816,  1  C.  H.  Rec*  134,  5.)    To  a  pns- 
T)ner  in  custody,  on  a  charge  x>f  arson^  who  was  a  principal  witness  against  the  ac- 
cused on  trial  for  the  same  arson^  *^  Have  you  not  said  tliat  you  committed  the  offence 
for  which  you  are  now  in  custody  ?"  was  pronounced  inadmissible.    (Rex  v.  Pegler, 
6  Carr.  &  Payne,  521.)    In  South  Carolina,  on  trial  of  an  indictment  for  sending  a 
challenge^  accepting  a  challenge,  and  fighting  a  duel,  the  witness  for  the  state  was  ask* 
ed  whether  he  had  heard  the  defendant  at  any  time  admit  either  of  tlie  charges.    By 
the  law  of  South  Carolina,  all  who  counsel  to  fight,  and  the  seconds,  are  punishable^ 
The  witness  declined  answering,  on  the  ground  that  the  answer  would  criminate  him ; 
«md  the  court  allowed  him  to  judge.    The  court,  by  Colcock,  J.,  said  they  could  not 
decide,  without  possessipg  a  complete  knowledge  of  all  the  facts  which  it  might  be  im- 
portant for  the  witness  to  conceal ;  therefore,  something  must  necessarily  be  left  to  the 
witness ;  and  we  have  the  same  security  for  a  knowledge  of  the  fact  that  he  may  be 
implicated  by  the  answer,  that  we  have  for  the  knowledge  of  any  other  fact    If  the 
witness  either  counselled,  or  was  a  second,  he  might  be  implicated  by  the  answer.    It 
ia  not  necessary  that  the  privity  of  tlie  witness  should  at  once  appear  by  the  answer ; 
nor  will  it  be  contended  that  that  would  have  been  the  case  here ;  but  it  may  have 
formed  a  link  in  a  chain  of  testimony  extracted  from  him,  or  obtained  from  other  sour'* 
ces,  which  may  have  tended  to  criminate  him.     (The  State  v.  Edwards,  2  Nott  & 
M'Cord,  13,  15.)    And  see  Parkhurst  v.  Lowten,  2  Swanston's  Rep.  215.    The  doc-< 
trine,  as  established  and  illustrated  by  the  above  case  of  Burr,  was  fully  recognized  by 
Marcy,  J.  in  The  People  v.  Mather,  (4  Wend.  236,  7,  252  to  254.)    In  that  case  a 
witness  was  interrogated  as  to  being  at  a  certain  place,  at  a  time  where,  and  when,  as 
the  prosecution  alleged,  a  man  was  supposed  to  have  been  on  his  way  to  another 
place,  to  which  he  was  in  the  course  of  being  forced  by  conspirators,  and  finally  per** 
haps  was  murdered.    A  prosecution  for  the  conspiracy  was,  as  to  the  witness,  at  the 
time  of  the  question,  barred  by  the  statute  of  limitations,  and  he  was,  therefore,  afl 
the  court  held,  so  far  bound  to  answer  the  question,  the  indictment  on  trial,  and 
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and  to  which  the  question  related,  being  against  the  defendant,  as  one  of  the  conspira- 
tors.   The  witness,  however,  insisted  that  a  prosecution  for  the  supposed  murder  was 
not  barred ;  and  declined  answering  the  question,  because  it  might  tend  to  oooneet 
him  with  that  crime,  either  as  accessary  or  principal.    The  privilege  was  sustained  od 
the  last  ground.    And  the  learned  judge  thus  sums  up  the  law :  *'  Where  he  claims  to 
be  excused  from  answering  because  his  answer  will  have  a  tendency  to  implicate  him 
in  a  crime  or  misdemeanor,  or  will  expose  him  to  a  penalty  or  ibrfbiture,  then  the  court 
are  io  determine  whether  the  answer  he  may  give  to  the  question  can  criminate  him 
directly  or  indirectly,  by  furnishing  direct  evidence  of  his  guilt,  or  by  establishiDg  one 
of  many  facts,  which,  together,  may  constitute  a  chain  of  testimony  sufficient  io  war- 
rant his  conviction,  but  which  one  fact  of  itself  could  not  produce  such  result;  and  i£ 
they  think  the  answer  tiuiy,  in  any  way  criminate  him,  they  must  allow  his  privilege, 
without  exacting;  from  him  to  explain  how  he  would  be  criminated  by  tlie  answer  which 
the  truth  may  oblige  him  to  give.    If  he  were  obliged  \x^  show  how  the  efiect  is  pro- 
duced, the  protection  would  at  once  be  annihilated.    The  means  which  he  would  in 
that  case  be  compelled  to  use  to  obtain  protection,  would  involve  the  surrender  of  the 
very  object  for  the  security  of  which  the  protection  was  sought." 

It  will  be  perceived  that  all  our  author's  illustrations  are,  so  far,  from  questions  the 
answer  to  which  might  subject  the  witness  to  some  kind  of  legal  punishment.    We  say 
so,  although  we  are  aware  that  in  Rex  v.  Hodgson,  (cited  by  the  iext^  A.  D.  1811,) 
Baron  Wood  assigned,  as  the  reason  for  overruling  the  question  and  allowing  the 
privilege,  that  it  tended  to  criminate  and  disgrace,  the  witness  without  alluding  to 
any  law  which  would  punish  the  fornication  by  a  penalty.    To  an  American  reaider^ 
it  looks  like  a  mere  matter  of  moral  disgrace ;  (see  State  v.  Simpson,  12  Hawks,  580;) 
and  so  with  regard  to  Dodd  v.  Norris,  (cited  by  the  text,  A.  D.  1813,)  where  a  ttmilar 
question,  put  on  cross-examination  to  a  daughter  who  was  a  witness  for  her  father  in 
a  case  of  seduction,  was  overruled  by  Lord  Ellenborough.    He  said  it  had  been  holden 
improper  by  all  the  judges.    He,  doubtless,  alluded  to  Rex  v,  Hodgson,  which  yet  lay 
in  MS.    It  was  decided  by  Baron  Wood  in  1811,  by  the  judges  in  1813,  and  was  not 
printed  till  1825.    (Russ.  &  Ry.  311.)    Yet  our  author  has  very  properly  put  down 
these  cases  as  belonging  to  the  rule  exempting  witnesses  from  answers  which  may  be 
legally  penal  in  their  consequences.    Mr.  Starkie  has  intimated  that  this  is  the  reason, 
(1  Stark.  Ev.  137,  note  (b),)  the  cases  themselves  certainly  do  not  exclude  that  as  the 
true  reason';  and  on  looking  into  the  English  books  on  ecclesiastical  law,  we  there  find 
it.    Mr.  Starkie  tells  us,  ubi  supra,  that  "  the  answer  here  might  have  subjected  the  wit- 
ness to  spiritual  censure  and  punishment"   The  Ist  Bum's  Eccl.  Law,  {Lewdness,  p. 
662,  et  seq.,)  will  show  the  full  force  of  that  reason.    The  same  reason  appears  at 
length  in  3  Inst.  487  to  489.    It  will  be  seen  by  these  books,  that  fornication  is  punish- 
able by  the  ecclesiastical  court pra  saltUe  animOy  and  that  the  punishment  may  be  in- 
directly by  a  pecuniary  penalty,  a  commutation  or  buying  off  of  the  spiritual  punish- 
ment.   And  here  we  doubtless  have  the  true  reason  of  these  decisions.    According  to 
this  view  of  the  question  in  Johnson  v.  Goss,  (2  Yerg.  1 10,)  a  case  precnely  Hke  that 
of  Dodd  v.  Norris,  supra,  the  court  overruled  it,  not  because  of  the  moral  disgracei 
but  because,  by  a  statute  of  Tennessee,  fbmicaiion  was  made  legally  penaL    Upon  the 
same  ground,  where  a  witness,  having  sworn  that  the  prisoner,  a  female,  stole  hm 
watch  from  his  person,  while  at  Ascot  house,  it  being  proposed  to  wtk  him  whether 
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any  thing  improper  passed  between  him  and  the  prisoner,  while  there,  HuUock,  B. 
would  not  aUow  the  question.    (Rex  v.  Pitcher,  1  Carr.  &  Payne,  85.) 

We  have  said  so  much,  in  order  to  make  room  for  the  question  to  be  discussed  in  a 
subsequent  note,  whether  a  witness  can  claim  exemption  on  the  mere  ground  of  possi- 
ble moral  disgrace,  where  the  interrogatory  is  pertinent  to  tlie  issue.  And  see  the 
case  of  Cundell  v.  Pratt,  (1  Mood.  &  Malk.  lOS.)  In  that  case,  Best,  C.  J.  said  he 
would  compel  a  witness  to  answer  any  question  morally  degrading,  though  it  was 
merely  collateral,  and  going  to  his  credit.  The  question  put  was,  whether  the  witness 
did  not  cohabit  in  a  state  of  incest  with  a  particular  individual.  His  lordship  said  he 
would  not  allow  the  witness'  privilege,  merely  because  the  answer  might  be  morally 
degrading;  but  because  it  would  subject  her  to  punishment,    (id.  109.) 

The  exemption  extends  to  answers  as  to  that  class  of  offences  only  for  which  the 
witness  is  yet  liable  to  be  punished.  If  the  offence  be  barred  by  the  statute  of  limita- 
tions, the  privilege  is  gone ;  and  the  only  remaining  question  of  privilege  is  brought  to 
depend  upon  the  question  whether  there  was  moral  turpitude  in  the  offence,  and  how 
far  he  shall  be  privileged  from  answering  in  that  view.  (The  Peoples.  Mather,  4 
Wend.  299,  252,  254,  5.)  So  of  a  stock-jobbing  transaction ;  if  an  indictment  against 
the  witness  be  barred  by  the  statute  of  limitations,  he  is  no  longer  privileged,  but 
bound  to  answer  all  questions  touching  the  transaction,  where  it  is  raised  as  a  defence 
to  an  action  on  a  bill  of  exchange,  &c.    (Roberts  v.  Allatt,  1  Mood.  &  Malk.  192.) 

In  an  action  of  debt,  in  the  circuit  court  of  the  United  States,  to  recover  double  the 
value  of  the  interest  which  the  defendant  had  in  certain  slaves  transported  in  a  vessel, 
of  which  tlie  defendant  was  owner  and  master,  from  Africa  to  Havanna,  and  there 
sold  by  the  direction  and  for  the  benefit  of  the  defendant,  contrary  to  the  act  of  con- 
gress of  May  10,  1800,  the  district  attorney  for  the  United  States  offered  one  of  the 
crew  of  the  vessel  as  a  \Kitness,  to  prove  that  the  defendant  was  the  owner  of  the 
slaves.  To  this,  it  was  objected,  that  his  testimony  would  implicate  himself,  and  sub- 
ject him  to  punishment,  under  the  second  section  of  the  act.  It  appeared  that  a  pros- 
-ecution  had  been  commenced  under  the  act  against  the  witness,  and  subsequently  dis- 
continued, and  that  more  than  two  years  had  elapsed  since  the  voyage ;  but  it  was  also 
admitted  that,  during  a  part  of  tlie  time  since  the  voyage,  the  witness  had  been  out  of 
the  United  States.  Held  that  he  was  competent,  and  bound  to  testify;  but  the  court 
would  not  permit  the  witness  to  be  entrapped.  The  district  attorney  would  not  be 
alk>wed  to  say  that  the  prosecution  was  barred,  and  thus  obtain  the  testimony,  and  a& 
terwards  bring  forward  a  prosecution,  and  say  it  was  not  barred,  because  the  witness 
had  fled  from  justice.  The  witness  was  required  to  testify.  (The  United  States  v. 
Smith,  4  Day,  121.) 
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For  theopinionsof  the  judges  in  Lord  Melville's  case,  see  1  Hall's  Am.  Law  Joiim. 
325,  292. 

In  New-York,  a  witness  cannot  refuse  to  answer  any  question,  on  the  ground 
that  his  answer  will  subject  him  to  a  civil  suit   2  R.  S.  405,  §  71.  (See  the  next  note.) 
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And  any  member  of  a  corporation  aggregate,  not  named  on  the  record  as  a  party  to 
the  suit,  is  a  competent  witness  to  testify  against  the  interests  of  the  corporation,  (id. 
407,]§  81.)    And  see  Mauran  v.  Lamb,  7  Cowen's  Rep.  174. 

The  excuse  ibr  not  answering,  on  the  ground  that  the  witness'  answer  will  subject 
him  to  a  civil  suit,  is  denied,  upon  common  law  authority,  in  Kentucky  ;  (Gorham  v. 
Carrol,  3  Litt.  321 ;  Black  ▼.  Crouch,  id.  226;  Robinson  v.  Neal,  5  Monroe,  215; 
Conover  v.  Bell,  6  Monroe,  157 ;)  and  his  an^yiver  is  admissible  against  him  in  another 
controversy.  (Helm  v.  Handley,  1  Lilt  221.)  So  in  PennnfhHmia ;  (Baird  ▼.  Coch- 
ran, 4  Serg.  &  Rawle,  S97 ;  Nash  v.  Van  Swearingen,  7  Serg.  &  Rawle,  192;)  JUa- 
ryland;  (Taney  v.  Kemp,  4  Harr.  &  John.  348 ;  Naylor  v.  Semmes,  4  Gill  &  John. 
273 ;  The  City  Bank  of  Baltimore  v.  Bateman,  7  Harr.  &  John.  104 ;  Stoddari's  les- 
see V.  Manning,  2  Harr.  &  Gill,  147 ;)  J\Iassachus€tts ;  (Bull  v.  Loveiand,  10  Pick.  9  ;> 
though  Appleton  v.  Boyd,  (7  Mass.  Rep.  131,)  inclined  to  the  contrary ;  .Neu-Hcmip- 
ahxre;  (Copp  v.  Upham,  3  N.  H.  Rep.  159;)  Ohio  ;  (Cox's  adm'rs  v.  Hill,  3  Hamnu 
424 ;)  Louisiana ;  (Planter's  Bank  v.  George,  6  Mart.  Rep.  679,  overruling  Navigation 
Company  v.  N.  Orleans,  1  Mart  Rep.  23 ;)  and  J^orth  Carolina ;  (Jones  v.  Lanier,  2 
Dev.  480.)  Otherwise  in  Connecticut ;  (2  Storrs  v.  Wctmore,  Kirby,  203 ;  Starr  v. 
Tracy,  2  Root,  528 ;  Benjamin  v.  Hathaway,  3  Conn.  Rep.  523 ;)  and  TenneMsee  ; 
(Cook  V.  Corn,  1  Overt.  340;  Ta turn's  ex'rs  v  Loflan,  Cooke,  115.) 

Whatever  the  rule  may  be,  however,  as  to  a  remote  or  indirect  interest,  the  real 
party  in  the  cause  is  exempt  from  testifying,  though  he  be  litigating  in  another's  name. 
(Ante,  note  122,  p.  135,  and  note  172,  p.  163,  et  scq.  Appleton  v.  Boyd,  7  Mass. 
Rep.  131.  Connor  v.  Bradey,  Anth.  N.  P.  Rep.  99,  100.)  And  see  the  next  note, 
where  this  question  is  more  fully  considered,  and  other  cases  cited. 

But  it  sliould  be  observed,  that  if  the  witness  were  once  qualified  to  testify,  as  being 
disinterested,  he  cannot  deprive  the  party  of  his  testimony  by  voluntarily  taking  an 
interest ;  but  only  by  the  act  of  the  law,  or  of  the  party  who  calls  him.  (Ta  turn's  ex'rs 
V.  Lofton,  Cooke's  Rep.  1 1 5.  Simons  v.  Payne,  2  Root,  406.  Phelps  v.  Riley,  3  Conn. 
Rep.  266.  Long  v.  Bailie,  4  Serg.  &  Rawle,  222.)  Though  what  comes  to  his  knowl- 
edge after  his  voluntary  acquisition  of  an  interest,  is  within  the  privilege ;  and  he  can- 
not be  compelled  to  disclose  it.    (Simons  v.  Payne,  2  Root,  406.) 

This  point  is  farther  considered  in  the  next  note,  with  more  particular  reference  to 
the  party  in  immediate  interest. 

The  judge  will  excuse  the  witness  from  answering  as  to  the  place  where  he  lives,  if 
he  state  that  a  bailable  writ  is  out  against  him  at  the  instigation  of  the  party  who  put 
the  question.     (Watson  v.  Bevern,  1  Can*.  &  Payne,  363.) 

An  arbitrator  need  not  answer  a  question,  whether  he  exceeded  his  jurisdiction. 
Lord  Mansfield  told  him  he  need  not  be  examined  respecting  the  grounds  of  his  award 
at  all,  unless  he  chose  it,  thinking  an  arbitrator  ought  not  to  be  in  this  way  worried  as 
a  witness.    (Ellis  v.  Saltan,  note  (a)  to  Johnson  v.  Durant,  4  Carr.  &  Payne,  327.) 

The  improper  allowance  of  a  witness'  privilege  is  no  ground  for  reversing  the  judg- 
ment, if  the  question  were  irrelevant,  or  otherwise  inadmissible.  (Naylor  v.  Semraes^ 
4  GiU  &  John.  273.) 
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NOTE  518— p.  278. 

See  the  next  preceding  note.  So  it  has  been  held  in  New- York,  that  whatever  may 
be  the  rule  on  the  subject  of  compelling  witnesses  to  testify  as  to  a  matter  which 
may  subject  them  to  a  civil  cliarge,  clearly  if  they  be  panics  in  interest  to  the  immedi- 
ate suit,  though  the  right  be  litigated  in  the  name  of  another,  they  shall  not  be  com- 
pelled to  testify  as  witnesses.  This  was  distinctly  decided  in  The  People  v.  Irving,  (1 
Wend.  20.  White  v.  Everest,  1  Verm.  Rep.  181,  S.  P.  Connor  v.  Bradey,  Anth. 
N.  P.  Rep.  99,  S.  P.)  And  it  would  doubtless  be  holden,  as  in  England,  that  such 
witnesses'  rights  are  not  changed  by  the  statute,  (2  R.  S.  405,  §  71,)  cited  in  the  last 
note  which  answers  to  the  statute  54. Geo.  3,  c.  170,  stated  ante,  277  of  the  text. 
(Mauran  v.  Lamb,  7  Gowen's  Rep.  174,  177  to  179<) 

It  should  be  remarked,  however,  that  neither  in  Rex  v.  Woburn,  cited  in  the  text 
where  we  now  are,  nor  in  People  v.  Irving,  supra,  did  it  appear  that  the  witness  had 
volunteered  to  become  a  party  by  purchase  or  otherwise.  Should  this  be  so,  it  will 
become  a  question  whether  a  witness  can  thus  deprive  his  adversary  of  his  testimony. 
(See  ante,  note  273,  p.  272,  by  which  it  seems  he  would  still  be  bound  to  testily.)  This 
question  as  to  a  party  in  interest  was  also  very  fully  considered  in  Mauran  v.  Lamb, 
(7  Cowen's  Rep.  174.)  On  that  case  The  People  v.  Irving  is  founded  ;  but  in  neither 
did  the  question  arise,  whether  the  witness  could,  at  his  pleasure,  disqualify  himself  to 
the  prejudice  of  another  who  held  an  interest  in  his  testimony.  In  Connor  v.  Bradey^ 
Anth.  N.  P.  Rep.  99,  100,)  Van  Ness,  J.  noticed  that  the  witness  had  been  a  party  to 
the  contract  from  tlie  beginning,  claiming  an  interest  in  it;  and  therefore  excused  him 
from  testifying.  (And  see  Simons  v.  Payne,  2  Root,  406,  and  Phelps  v.  Riley,  3 
Conn.  Rep.  266.  Long  v.  Bailie,  4  Serg.  &  Rawie,  222.  Caldwells  v.  Harlan,  a 
Monroe,  352.)  And  in  Price  v.  Wood,  (7  Monroe,  223,)  the  very  ground  is  taken, 
that  a  subscribing  witnesss,  though  he  had  become  the  party  in  interest  by  marriage 
af\er  his  attestation,  could  not  thus  take  away  a  vested  right  to  his  testimony ;  and  he 
was  compelled  to  testify  against  his  interest.  (Tatum'a  ex'rs  v.  Lof\on,  Cooke's  Rep» 
115,  S.  P.)     Otherwise,  if  by  the  act  of  the  law  or  the  opposite  party,     (id.) 

Whether  a  deputy  sherifi'is  bound  to  testify  against  the  sheiifT,  in  a  matter  wherein 
the  deputy  stands  behind  the  slierilTas  his  indemnitor,  the  deputy  himself  having  done 
the  act  in  question.  Quere.  (Williams  v.  Lowndes,  1  Hall's  Rep.  N.  Y.  C.  P.  579, 
592,  8.)    See  Caldwells  .v.  Harlan,  3  Monroe,  352. 


NOTE  519— p.  278. 


Methodist  Episcopal  Church  v.  Jaques,  1  John.  Ch.  Rep.  65.  Woods  v.  Morrell, 
id.  103.  Livingston  v.  Harris,  3  Paige,  528.  Parkhurst  v.  Lowten,  2  Swanst.  214. 
Livingston  v.  Tompkins,  4  John.  Ch.  Rep.  432. 


NOTE  520— p.  279. 

See  ante,  note  324,  p.  419.    The  general  doctrine,  that  a  witness  is  not  bound  to 
answer  a  question,  where  such  answer  may  degrade  his  character,  though  it  may  not 
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tend  to  subject  him  to  any  penalty,  or  affect  his  pecuniary  interests,  has  often  been 
held.  (Respublica  v.  Gtbbs,  3  Yeates,  439.  Bell's  case,  1  Browne,  376.  Jackson,  ex 
dem.  Wyckoff,  v.  Humphrey,  1  John.  Rep.  498.  Marbury  v.  Madison,  1  Crancby 
144.    State  v.  Simpson,  2  Hawks,  580.) 


NOTE  521,  p  279. 

The  question,  as  it  has  been  usually  raised  in  the  American  courts,  was  whether  the 
witness  were  bound  to  render  an  answer  which  might  degrade  him  in  the  eye  of  mor- 
ality, without  inquiring  whether  tlie  transaction  to  which  he  was  interrogated  formed 
a  part  of  the  issue  or  not  Thus^  in  an  action  by  a  fem&le,  for  a  breach  (^nmnroLge 
promise,  which  puts  tlie  previous  chastity,  and  indeed  the  moral  deportment  geiieTa\ly,of 
the  plaintiff  in  some  measure  at  issue,  a  witness  was  held  to  be  privileged  from  answer- 
ing the  question  wliether  he  had  had  previous  criminal  connection  with  the  plaintiff. 
(Southard  v.  Rexford,  6  Cowen's  Rep.  254,  259.)  So  whether  an  alleged  fraud  (on 
trial)  was  perpetrated,  the  witness  being  accused  of  participating  in  it ;  (Galbreath's 
lessee  v.  Eichelberger,  3  Yeates,  515 ;)  whether  the  witness  had  criminal  connection 
with  the  daughter  of  the  plaintiff,  he  suing  for  her  seduction ;  (V aughan  v.  Ferine,  2 
Penningt.  Rep.  728 ;)  and  said  in  the  same  case,  the  daughter  may  refuse  to  testify 
even  for  her  father  as  to  tlie  particular  transaction ;  and  especially  as  to  her  connec- 
tion with  persons  other  than  the  defendant,     (id.  and  see  p.  732.) 

The  court  may  instruct  the  witness  that  he  need  not  answer.  (3outhard  v.  Rex- 
ford,  6  Cowen's  Rep.  254.    And  see  State  v.  Edwards,  2  Nott  &  M'Cord,  13.) 

We  had  occasion,  ante,  note  516,  p.  738,  to  notice  tiiat  no  English  case  had  gone 
the  length  of  thus  apparently  putting  mere  moral  offences  on  the  broad  footing  of  legal 
crimes.  But  here  is  certainly  a  formidable  array  of  cases  taking  that  ground ;  viz. 
you  shall  not  coerce  an  answer  to  the  disgracing  question,  though  it  relate  to  the  mer- 
its. In  all  these  cases  it  was  palpably  relevant  and  material ;  and  no  legal  penalty  was 
in  the  way. 

We  hinted  ante,  note  516,  p.  738,  that  there  is  no  English  authority  which  denies 
the  position  of  our  author,  that  a  question  relevant  to  the  merits  shall  be  answered,  al- 
though <the  answer  may  work  a  tnere  moral  disgrace  to  the  witness.  He  mentions 
this  as  if  it  were  settled.  Mr.  Peake,  (Norris'  Peake,  202,)  carefully  qualifies  the  rule 
in  the  same  way.  Mr.  Starkie,  (1  Stark.  Ev.  139,)  certainly  takes  the  distinction  for 
granted ;  but  Mr.  Roscoe,  (on  Ev.  97,)  has  not  alhided  to  it.  "  In  all  the  cases  I  have 
seen,"  says  Marcy,  J.  in  The  FeofAe  v.  Mather,  4  Wend.  250,)  "  thp  question,  the  an- 
swer to  which  might,  as  was  alleged,  disgrace  the  witness  or  render  him  infiunous,  did 
not  relate  to  a  matter  directly  connected  with  the  merits  of  the  cause.  The  object  of 
the  question  was  to  impair  the  credibility  of  the  witness."  (He  cites  4  E^p.  226.  IS 
John.  Rep.  82.  1  Phil.  Ev.  207,  and  1  Stark.  Ev.  137.)  The  distinctk>n  was  not  tak- 
en in  any  of  the  former  editions  of  Phillipps.  He  seems  not  to  have  been  aware  that  it 
existed  even  in  the  English  cases,  nor  does  he  now  cite  any  case  where  it  has  been 
expressly  adjudged.  Chief  Justice  Swift,  speakipg  of  this  distinction  in  his  Law  of 
Evidence,  and  alluding  particularly  to-  such  cases  as  those  of  Rex  v.  Hodgson  and 
Dodd  V.  Norris,  ante,  note  516,  p.  738,  treats  it  as  a  palpable  absurdity  to  say  that 
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when  a  witness  has  waived  the  privilege  of  refusing  to  testify  to  the  facts  that  will 
crimiiuite  herself,  she  may,  on  cross-examination,  refuse  to  testily  as  to  material  facts 
in  the  defence,  on  the  ground  of  her  privilege.    He  thinks  that,  the  question  whether 
she  bad  connection  with  other  men  heing  material  and  relevant,  to  say  she  is  not  bound 
to  answer,  is  not  warranted  by  reason  or  law.    And  he  states  a  case  in  which  it  was 
so  held  on  a  writ  of  error  from  the  common  pleas,  who  had  overruled  the  question. 
(Swifl's  Ev.  80,  81.)    The  same  point,  on  the  like  facts,  has  been  held  by  the  court  of 
appeals  of  Kentucky.    (Ginn  v.  The  Commonwealth,  5  Litt.  Rep.  300.)    These  cases, 
the  remarks  of  Judge  Swifl,  of  Mr.  Peake,  Starkie,  the  direct  assertion  of  our  author, 
and  the  virtual  recognition  of  the  rule  by  Marcy,  J.  in  The  People  v.  Mather,  supra, 
^eem  to  constitute  the  sum  of  the  authorities  in  favor  of  enforcing  this  sort  of  ques- 
tions where  they  are  directly  pertinent    In  the  other  cases,  which  certainly  involve  a 
contrary  proposition,  the  distinction  was  not  made  by  counsel  or  court.  Neither  could 
consider  it,  because  the  point  did  not  occur  to  them.    And  in  this  view,  the  prepon- 
derance of  authority  would  seem  to  be  pretty  strong  in  favor  of  the  distinction  taken 
by  our  author.    The  inclination  of  the  law,  too,  which  is  always  favorable  to  enlarg- 
ing the  sphere  of  competency  so  far  as  this  can  be  done  consistently  with  sound  policy, 
and  the  reason  of  the  law,  which  seeks,  as  far  as  possible,  to  place  every  thing  on  a 
definite  and  certain  footing,  would  seem  to  sanction  the  distinction.    What  answer  to 
what  question  may  degrade  the  witness  in  a  moral  point  of  view,  must  always  be  left, 
in  a  great  measure,  to  tlie  discretion  of  the  judges ;  for  there  are  a  thousand  things  in 
the  code  of  morals  which  the  civil  law  cannot  pretend  to  define ;  and  no  doubt  it  was 
upon  this  ground  that  the  courts  at  one  time  were  evidently  disinclined  to  listen  at  ail 
to  these  objections.    (Vid.  Norris'  Peake,  301, 203,  and  the  English  Cases  there  cited, 
and  ante,  note  334,  p.  419.)    The  contrary  seems  now  to  be  settled  in  respect  to  col- 
faiteral  matters,  that  is  to  say,  a  witness  will  not  be  compelled  to  disgrace  himself  for 
the  purpose  of  destroying  his  credit.    It  would  seem  to  be  settled  at  any  rate  upon 
American  authority ;  though  we  understand  Best,  C.  J.  in  a  late  case,  (Cundell  v.  Pratt, 
t  Mood.  &  Malk.  108,)  as  asserting  that  you  may  cross-examine  a  witness  as  to  any 
degrading  ofience  committed  l^  him,  for  which  he  cannot  be  subjected  to  legal  pun- 
ishment.   This  leaves  tlie  doctrine  still  unsettled  in  England.    We  assume,  however, 
that  several  of  the  American  courts  are  so  far  willing  to  tolerate  discretion  and  un- 
certainty, as  to  have  excluded  these  questions  when  they  go  to  a  merely  collateral  mat- 
ter.   And  it  is  believed  that  no  direct,  express  judicial  authority  has  gone  beyond  that* 
We  do  not  deny  that  cases  such  as  we  cited  at  the  beginning  of  this  note  have  alto- 
gether disregarded  the  distinction.    Those  cases  would,  no  doubt,  as  intimated  by 
a  dictum  in  one  of  them,  excuse  a  daughter  from  testifying  to  her  own  shame  in  an 
action  of  seduction  by  her  father.    They  would,  by  precluding  one  question  afler  an- 
other, as  in  Southard  v.  Rexfi)rd,  supra,  throw  a  man  in  damages  for  not  fulfilling 
a  promise  of  marriage  with  an  unchaste  female.     We  have  already  avoided  such 
and  the  like  consequences,  by  saying  that  the  attention  of  the  court  was  not  drawn 
to  the  point  of  direct  relevancy ;  and  it  is  in  this  view  that  we  deny  an  express  adjudi- 
cation.   In  Cundell  v.  Pratt,  supra.  Best,  C.  J.  said  he  never  would  go  the  length  of 
denying  such  questions,  nntil  told  by  the  house  of  lords  that  he  was  wrong.    If  wit- 
nesses, said  he,  are  protected  from  questions  merely  because  they  tend  to  degrade 
them,  many  an  innocent  man  would  unjustly  sufier. 
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But  be  this  as  it  may,  we  find  it  distinctly  laid  down  in  the  People  v.  Mather,  (4 
Wend.  2-29,  250,  251,)  that  tlie  extent  of  the  witness'  privilege  is  very  narrow,  com- 
pared with  what  he  enjoys  in  the  exemption  from  answering  as  to  crime.    We  have 
seen,  ante,  note  516,  p.  734,  that  there  he  is  excused  not  only  from  a  direct  and  general 
answer  wliich  may  disclose  his  turpitude,  but  from  any  answer  which  will  furnish  the 
least  item  in  a  consecutive  series  of  proofs  tending  to  his  conviction  in  a  court  of  justice. 
Otherwise  as  to  his  moral  disgrace.     Any  thing  short  of  a  full  and  direct  disclosure  of 
tlie  moral  crime,  he  is  bound  to  answer ;  as  that  he  was  at  the  place  where  a  conspir- 
acy was  in  its  progress,  provided  a  prosecution  for  the  offence  itself  be  barred  by  the 
statute  of  limitations.    It  is  apprehended  that  this  is  a  virtual  surrender  of  the  witneaa' 
privilege,  so  far  as  disgracing  interrogatories  are  concerned.    If  he  may  be  pursu- 
ed with  one  interrogatory  after  another,  and  comi)elled  to  answer  every  thing  except 
speaking  out  and  naming  his  moral  offence,  his  disgrace  would  be  about  as  effectual, 
and  sometimes  perhaps  more  so,  than  if  he  were  relieved  at  once,  by  a  direct  answer, 
from  the  torture  of  circumstantial  disclosure.    Indeed  this,  in  itself)  would  seem  to  be 
a  virtual  adoption  of  the  distinction  laid  down  by  our  author,  if  not  more.     It  is  mere- 
ly expressing,  in  other  words,  what  we  are  persuaded  the  learned  judge  who  deliver- 
ed that  opinion  would  have  at  once  openly  and  directly  pronounced,  had  be  felt  entire- 
ly unshackled  by  authority. 

The  English  courts  seem  finally  to  have  gone  the  whole  length  of  our  author's  ru]& 
In  assumpsit  on  a  bill  of  exchange,  the  defence  was  that  it  originated  in  a  penal  stock- 
jobbing transaction,  to  which  the  witness  produced  to  prove  the  defence  was  a  party ; 
but  a  prosecution  on  the  criminal  side  was  barred  by  the  statute  of  limitations.  Yet 
the  witness  claimed  his  privilege  ;  but  Lord  Tenterden,  C.  J.  denied  it,  and  compelled 
him  to  answer.  (Roberts  v.  Aliatt,  1  Mood.  &  Malk.  192.)  This  case  is  in  point, 
unless  it  should  be  held  that  stock-jobbing  is  not  immoral.  See  1  Mood.  &  Malk.  193, 
note  (b)  distinguishing  the  above  from  the  case  of  asking  a  witness  if  he  have  not  been 
convicted  and  pardoned.  But  that  would  be  collateral.  The  learned  reporters  do 
not,  however,  recognize  this  distinction.  They  rather  assign  two  other  points  of  distino- 
tion ;  one  is,  that  in  cases  of  pardon  you  are  put  to  plead  it ;  and  so  your  protection  is 
not  absolute,  as  it  would  be  upon  the  statute  bar,  where  the  prosecution  must  show 
the  offence  to  have  been  committed  within  three  years.  But  tliis  distinction  not  hav- 
ing been  interposed  before,  they  assign  another,  as  the  dictum  of  North,  C.  J.  He  de- 
clares that  tlie  question  can  have  no  relevancy  to  credibility,  any  more  than  to  compe- 
tency ;  for  the  pardon  not  only  takes  away  all  legal  but  all  moral  turpitude  in  the  ey6 
of  the  law ;  so  that  the  witness  cannot  be  reproached  with  crime  in  any  form.  Final- 
ly,^the  learned  reporters  appear  to  question  the  necessity  for  either  distinction,  consider- 
ing the  circumstances  of  political  excitement  under  which  the  cases  calling  for  them 
were  decided ;  and  they  evidently  incline  to  the  doctrine  of  Best,  C.  J.  in  Cundell  v« 
Pratt,  ubi  supra.  In  a  word,  tlicre  seems  to  be,  afler  a  century  for  reflection,  about 
as  bright  a  prospect  of  this  question  being  settled  as  when  the  discussion  began.  The 
interrogatory  in  Roberts  v.  Aliatt  was  clearly  direct  and  pertinent,  not  one  respecting 
credibility ;  and  in  that  particular,  at  least,  entirely  disembarrassed  with  the  vacillating 
dicta  for  and  against  competing  witnesses  to  make  disclosures  having  no  other  object 
than  to  shake  their  own  credit.  It  was  plainly  admissible,  therefore,  within  the  au- 
thority of  our  author,  and  a  strong  current  of  dicta  in  other  authors,  and  by  judges, 
going  to  sustain  him. 
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But  although  a  witness  may  be  exempt  from  answering  as  to  his  own  legal  or  mor* 
h1  guilt,  yet  he  may  antwer^  or  the  fact  may  incidentally  appear  in  some  other  way  in 
the  course  of  the  investigation.  And  although  he  may  still  be  allowed  as  a  competent 
witness,  it  is  lawful  to  urge  the  fact  so  far  as  it'may  be  calculated  to  shake  his  credit. 
Sometimes  it  must  destroy  all  reliance  on  his  testimony,  as  where  he  is  an  accomplice 
or  appears  to  have  been  guilty  of  a  felony,  though  he  may  have  received  a  pardon. 
In  such  cases  he  cannot  be  credited  without  corroboration.  Inferior  degrees  of  legal 
or  moral  offence  are  of  course  calculated  to  exercise  a  various  influence  on  the  minds 
of  different  men;  but  it  seems  that  the  mere  venial  offence  of  visiting  the  haunts  of 
licentiousness  voluntarily,  though  from  mere  motives  of  curiosity,  would,  under  circum- 
stances, not  be  destitute  of  weight  in  the  estimateof  a  witness'  testimony.  (Mills'  case, 
1  Cit  H.  Rec.  129.)  As  to  accomplices,  witnesses  guilty  of  felony  or  infamous  mi»- 
demeanors,  and  some  few  transgressions  merely  moral,  the  cases  are  numerous. 
The  degree  of  credit  due  to  the  testimony  of  accomplices  will  be  found  noticed  in 
Dougherty's  case,  S  C.  H.  Rec  148,  151 ;  Ferguson's  case,  1  C.  H.  Rec.  65 ;  Smith's 
case,  id.  133 ;  Atherton's  case,  id.  159, 162;  Roget's  case,  3  C.  H.  Rec  61,  72;  M'- 
Doweirs  ease,  5  C.  H.  Rec.  94 ;  Francis'  case,  1  C.  H.  Rec  121,  125 ;  People  v.  Ree- 
der,  1  Wheel.  Crim.  Cas.  418,  420;  Rex  v.  Barnard,  1  Carr.  &  Payne,  88;  Rex  v. 
Weils,  1  Mood.  &  Malk.  326,  and  id.  327,  8,  note ;  and  State  v.  Weir,  1  Dev.  363. 
The  jury  were  advised  to  place  no  reliance  on  the  testimony  of  one  who  admitted  that 
he  had  been  guilty  of  stealing  in  Rhode  Island,  and  that  he  was  there  convicted  and 
pardoned.  (Brown's  case,  2C.  H.  Rec.  38.)  A  thief  requires  corroboration.  (M'Niff's 
case,  1  C.  H.  Rec.  8,  10.)  So  of  one  who  had  been  empk>yed  under  suspicious  cir* 
cumstances  to  engrave  for  counterfeiters,  though  he  declared  he  did  not  know  the  ob- 
ject. (Malone's  case,  2  C.  H.  Rec.  22,  24.)  A  witness  who  had  been  convicted  of 
felony,  staid  his  term  of  imprisonment,  and  was  afterwards  pardoned,  was  pronounced 
totally  unworthy  of  all  credit,  unless  corroborated.  (United  States  v.  Jones,  2  Wheel. 
Cr.  Cas.  451,  460, 461.)  To  impeach  the  credit  of  a  witness  on  the  ground  that  he 
tias  been  convicted  of  an  infamous  crime  in  a  neighboring  state,  the  record  of  his  con- 
viction there  is  receivable.    (Commonwealth  v.  Knapp,  9  Pick.  496.) 


NOTE  522,  a.— p.  282. 

See  ante,  note  324,  p.  419.  It  should  be  noted  that  all  the  reasoning  of  our  author 
and  all  his  dicta  and  authorities  from  page  279,  respect  the  doctrine  of  a  collateral 
question  tending  to  the  moral  degradation  of  the  witness ;  that  is  to  say,  a  question  as 
to  his  credit,  &c.  and  not  as  to  any  fact  material  to  the  issue ;  for  he  has  taken  it  for 
granted,  that  if  the  question  be  such  as  we  have  instanced  in  the  last  note,  directly 
relevant  to  any  fact  in  issue,  it  must  be  answered.  The  cases  of  questions  collateral 
are  mainly  those  which  respect  particulars'of  the  witness'  character  or  credit.  These 
sometimes  cannot  be  put  even  to  other  witnesses ;  and  the  American  cases  are  quite 
uniform,  that  such  and  the  like  collateral  questions  cannot  be  enforced  upon  the  wit- 
ness. Tliis  waa  held  where  the  witness  was  asked  whether  he  had  not  been  com'mit- 
ed  to  jail  as  an  accomplice  of  S.  in  swindling.   (Stout  v.  Rassel,  2  Yeates,  334, 338, 9.) 
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So  it  was  held  in  State  v.  Simpeon,  (2  Hawks,  580,)  that  a  witneea  was  not  bound  to  an- 
swer whether  he  had  given  a  different  account  to  another  from  what  he  now  gives  un* 
der  oatli.  A  witness  having  sworn  that  the  prisoner,  a  female,  stole  his  watch  from  loB 
person  while  at  ascot  house,  it  was  proposed  to  cross-examine  him  whether  any  thing 
improper  passed  between  him  and  the  prisoner  while  there.  But  HuUock,  B.,  would 
not  altow.the  question.  (Rex  v.  Pitcher,  1  Carr.  &  Payne,  85.)  But  the  answer,  by 
the  English  law,  might  also  have  subjected  him  to  a  criminal  punishment.  (Ante,  note 
516,  p.  738.)  The  learned  R^wrters,  in  a  note  to  this  case,  mention  Rex  v.  Barnard, 
in  the  same  book,  as  one  wherein  the  prosecuting  witness,  an  accomplice,  was  put  to 
answer  all  manner  of  degrading  questions,  without  the  interference  of  the  judge ;  such 
as  whether  he  had  ever,  and  how  many  times,  been  charged  with  febny,  with  uttering 
counterfeit  coin,  stealing  clothes  and  fowls  ;  whether  he  had  not  been  in  Newgate  jail 
and  flogged  ;  and  they  also  mention  Rex  v.  James,  wherein  the  pro6ecu\ing  witness 
was  asked,  without  the  judge's  interference,  whether  he  had  not  been  turned  out  of 
office  as  constable  for  misconduct  towards  a  prisoner.  They  infer,  on  the  whole,  thai 
it  is  much  a  matter  of  discretion  in  the  judge,  whether  this  kind  of  question  shall  be 
answered.  And  they  advise  tliat  a  question  which,  if  answered  either  way,  will  bene- 
fit your  client,  is  always  worth  putting.  They  say  the  question  in  Rex  v.  Pitcher,  su- 
pra, ivas  one  of  that  class.  If  the  witness  answered  yes,  it  degraded  him  with  the  ju- 
ry ;  if  no,  no  body  who  heard  the  case  would  believe  it ;  and  if  overruled,  it  would  in- 
duce the  jury  to  believe  the  fact. 

In  an  action  for  seduction,  the  daughter  appeared  on  her  cross-examination  to  have 
been  intimate  with  Miss  A. ;  and  the  defendant's  counsel  proposing  to  ask  whether 
Miss  A.  had  not  had  a  child,  the  question  was  disallowed  as  an  unwarrantable  attack 
on  a  stranger.  (Bate  v.  Hill,  1  Carr.  &  Payne,  100.)  A  witness  is  not  bound  to  an- 
swer a  question  impeaching  his  motives  in  the  institution  of  a  prosecution ;  as  whether 
he  had  not  got  the  defendant  indicted,  because  the  defendant  desired  Jiim  to  pay  his 
bill  for  board  to  the  defendant.  (Butler's  case,  N.  Y.  Gen.  Sess.,  April,  1816,  Radcli^ 
mayor,  presiding,  1  C.  H.  Rec.  66, 7.)  On  trial  of  ata  indictment  for  stealing,  the  prin- 
cipal witness  for  ihe  prosecution  having,  on  cross-examination,  admitted  that  his  house 
had  been  searched  on  suspicion  that  he  had  been  engaged  in  coining,  8lc.,  but  denied 
that  any  thing  was  found,  and  that  he  had  been  so  engaged,  Lawrence,  J.  said  his  an- 
swer roust  be  taken ;  and  that  other  witnesses  could  not  be  called  to  contradict  him. 
And  he  would  not,  in  any  case,  allow  such  evidence  in  answer  to  a  discrediting  inquiiy 
into  the  particular  conduct  of  the  witness.  (Rex  v.  Rudge,  2  Peak.  N.  P.  Cas.  93S,  3.) 
Whether  the  witness  had  been  imprisoned  on  a  conviction  of  forging  coal-meters'  cer- 
tificates, was  disallowed  as  a  question  that  he  need  not  answer.  (Milman  v.  Tucker^ 
3  Peak.  N.  P.  Cas.  22a.  Cor.  Lord  Ellenborough,  C.  J.  And  see  note  (b),  by  the 
reporter,  at  p.  228, 4.)  On  trial  of  a  larceny,  one  Hardy,  a  witness  for  the  prisoner, 
was  asked  by  the  counsel  for  the  people,  "  whether  he  had  not  been  convicted  of  petit 
larceny ;  and  whether  he  was  not  then  in  confinement  Under  that  conviction."  The 
answer  being  objected  to,  it  was  held  inadmissible  mainly  on  the  ground  that  the  rec- 
ord was  the  best  proof,  though  Spencer,  J.  said,  in  delivering  the  opinion  of  the  court, 
'*  it  is  against  a  fundamental  principle,  that  a  party  shall  accuse  himself,  and  propagate 
to  tlie  reuiotcsl  period  his  own  infamy."    (The  People  v.  Herrick,  13  John.  Rep.  820 
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So  whether  the  witness  had  not  been  convicted  of  petit  larceny  and  punished.  (State 
V.  Bailey,  1  Penningt.  Rep.  415.) 

In  one  case,  a  witness  being  asked  whether  she  did  not  cohabit  with  another  in  a 
atatA  of  incest,  Best,  G.  J.  interposed.  Spankie,  sergeant,  argued  that  counsel  had  a 
right  to  put  questions  tending  to  degrade  witnesses,  for  the  purpose  of  trying  their 
characters.  "  Best,  6.  J. :  I  do  not  forbid  the  question  on  that  ground.  I,  for  one,  will 
never  go  that  length ;  until  I  am  told  by  the  house  of  lords  that  I  am  wrong,  the  rule 
I  shall  always  act  on  is,  to  protect  witnesses  from  questions,  the  answers  to  which  may 
expose  them  to  punishment;  if  they  are  protected  beyond  this,  from  questions  that 
tend'to  degrade  them,  many  an  innocent  roan  would  unjustly  suffer.  This  question 
may  subject  her  to  punishment,  and  I  therefore  think  it  ought  not  to  be  put."  (Cun- 
dell  V.  Pratt,  1  Mood.  &  Malk.  108.)  Note.  It  does  not  distinctly  appear  by  this  case 
whether  tlie  question  was  directly  relevant  to  any  matter  in  issue ;  but  it  was  put  on 
the  indirect  collateral  ground  of  degrading  character  and  credit ;  and  in  that  view  we 
must  take  the  remarks  of  the  Ch.  J.,  which  go  fartlier  tlian  almost  any  other  case,  to- 
wards compelling  answers  to  this  class  of  questions. 


NOTE  522,  b.— p.  284. 

See  Webster  v.  Lee,  5  Mass.  Rep.  S36,  per  Parsons,  C.  J.,  and  ante,  note  834,  p. 
419.  If  the  witness  choose  to  anwer  any  criminating  question,  he  may,  and  it  shall  be 
received  as  evidence.  (Southard  v.  Record,  6  Cowen's  Rep.  254,  260.  United  Statea 
V.  Craig,  4  Wash.  C.  C.  Rep.  729.  Torre  v.  Summers,  2  Nott&M'Cord,  267.  Treat 
V.  Browning,  4  Conn.  Rep.  408,  9.)  Thus,  the  answer  shall  be  taken  as  evidence, 
though  it  go  to  show  the  witness'  official  misconduct  (Jackson,  ex  dem.  Wyckoff,  v. 
Humphrey,  1  John.  R.  498.)  So,  to  discredit  him,  by  showing  that  he  had  been  guilty 
of  felony.  (Carnaghan's  case,  N.  Y.  Gen.  Sess.,  June,  1821,  Riker,  recorder,  presiding, 
6  C  H.  Rec.  45.)  In  this  case  he  was  asked  if  he  had  not  forged  a  check  against  hia 
firther ;  and  answered  that  he  had.  The  question  may,  therefore,  if  it  be  pertinent  to 
any  matter  directly  or  collaterally  in  question,  be  put,  and  the  witness  then  left  to  his 
election.  And  Mr.  Starkie  thinks,  that  if  he  decline  answering  a  question  respecting 
his  trial  or  conviction  of  a  crime,  the  impression  against  him  maybe  indulged,  and  will 
avail  to  nearly  the  same  extent  as  if  answered  in  the  affirmative.  (1  Stark.  £v.  144.) 
But  this  suggestion  of  the  learned  writer  has  been  denied  by  high  authority ;  and  should 
not  be  relied  on  as  law.  Lord  Ellenborough  himself^  that  great  roaster  of  the  law  of 
evidence,  as  our  author  justly  calls  him,  in  Millman  v.  Tucker,  (2  Peak.  N.  P.  C.  222, 8,) 
told  the  witness,  on  his  being  asked  by  Erskine  whether  he  had  not  been  convicted  of 
ibrging  coal-meters'  cetificates,  that  he  need  not  answer ;  and  he  told  the  jury  that 
the  witness  (having  availed  himself  of  the  privilege)  "  was  not  thereby  at  all  discredit- 
ed." The  judge  said  he  himself  should,  had  he  been  asked  such  a  question,  have  re* 
fused  to  give  an  answer,  for  the  sake  of  the  justice  of  the  country,  and  to  prevent  such 
an  examination.  In  Rose  v.  Bakemore,  (1  Ry.  &  Mood.  N.  P.  Rep.  382,)  a  witness 
refused  to  answer  a  question  whether  he  had  not  published  a  libel ;  and  Brougham 
was  proceeding  to  put  it  to  the  jury  that  he  was  therefore  guilty.  But  Abbot,  Ld.  C. 
J.,  interpoeed ;  and  said  that  no  such  inference  ought  to  be  drawn ;  that  there  was  an 
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end  oTtlie  protection  of  a  witness,  if  a  demurrer  to  the  question  were  to  be  taken  as  an 
admission  of  the  fact  inquired  into. 

It  lies,  however,  with  the  witness  to  claim  the  privilege*  The  party  eannot  object 
to  the  inquiry*  (Treat  v.  Brown,  4  Conn.  Rep.  408,  418.  Thomas  v.  Newtoo,  1 
Mood.  &  Malk.  48,  note  (b).)  The  witness  has  generally  been  left  to  do  this  without  the 
interposition  of  the  court.  (Southard  v.  Rexford,  6  Cowen's  Rep.  S54, 359, 361.)  State 
▼.  Simpson,  3  Hawks,  580,  contra,  that  tlie  court  will  not  allow  a  witness  to  make  any 
answer,  in  the  least  degrading  to  his  character,  tliough  he  interpose  no  claim.  Quere» 

Though  ihe  witness  may  answer  tliat  he  has  been  convicted  of  an  infamous  crime, 
yet  this  shall  not  render  him  incompetent.    It  goes  only  to  his  credibility.    (1  Stark. 
£v.  144.    Semb.- 17  Mass.  Rep.  537.    Orr's  case,  N.  Y.  Gen.  Sess.,  Jan.  1831,  Coi- 
den,  mayor,  presiding,  5  C.  H.  Rec.  181.)    But  per  Golden,  mayor,  in  the  last  case, 
the  jury  ought  not  to  believe  him,  unless  he  be  corroborated* 


NOTE  533— p.  384. 


In  Rex  V.  Rudgc,  (2  Peak.  N.  P.  Cas.  383,)  Cor.  Lawrence,  J.,  the  principal  wit- 
ness for  the  prosecutitm  admitted  that  he  had  been  suspected,  and  his  house  searched, 
but  he  denied  that  it  was  for  any  well  founded  cause ;  and  he  also  denied  several  par- 
ticular facts  imputed  as  grounds  of  suspicion.*  A  witness  tlien  being  called  for  the  de- 
fence to  discredit  tlie  witness,  and  the  counsel  being  about  to  inquire  into  the  circum- 
stances, the  learned  judge  said  the  only  way  in  which  a  witness  could  be  discredited 
was  by  general  evidence  of  persons  who  were  acquainted  with  him,  as  to  their  belief 
of  his  credibility  on  oath ;  that  if  the  witness  was  himself  asked  as  to  any  particular 
part  of  bis  conduct,  his  answer  must  be  taken ;  and  tliat  he  would  not  permit  counsel, 
by  asking  questions  of  the  witness  liimself  as  to  his  conduct  on  particular  occasions,  to 
avoid  tlie  general  rule  which  the  law  had  laid  down  for  tlie  ascertaining  of  credibili- 
ty, and  to  entitle  himself  to  go  into  evidence  of  particular  facts,  and,  under  pretence  of 
contradicting  the  witness,  to  call  witnesses  who  should  give  a  history  of  his  whole  life. 


NOTE  634— p.  386. 


On  trial  of  an  indictment  for  counterfeiting,  and  having  possession  of  counterfeit 
bank  notes,  &c.  a  question,  on  cross-examination,  was  put  to  a  witness  for  tlie  prose- 
cution, whether  one  Johnson,  at  wliose  house  the  prisoner  was  apprehended,  had  told 
the  witness  that,  if  he  would  come  to  his  house  on  a  certain  day,  (being  the  day  on 
which  the  prisoner  was  arrested,)  he  would  have  the  prisoner  there.  Washington,  J. 
would  not  allow  the  question  to  be  answered.  He  took  the  ground  that  such  a  disclo- 
cure  could  be  of  no  importance  to  the  defence,  and  might  be  highly  prejudicial  to  the 
public  in  the  administration  of  justice,  by  deterring  persons  from  making  similar  dis- 
closures of  crimes  which  they  knew  had  been  committed.  (United  States  v.  Moses, 
4  Wash»  C.  C.  Rep.  736.) 
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NOTE  525,  a.— p.  288. 

A  former  secretary  of  state  is  not  bound  to  disclose  confidential  communications  made 
to  him  in  the  line  of  his  office ;  (Marbury  v.  Madison,  1  Cranch,  144 ;)  nor  semb.  the 
president  of  the  United  States,  to  disclose  communications  made  to  him  officially.  (1 
Burr's  Tr.  by  Robertson,  186, 7.) 


NOTE  525,  b.— p.  289. 


Grand  jurors  are  bound  to  testify  whether  the  testimony  of  a  witness  before  the 
grand  jury  was  different  from  his  testimony  in  court ;  and  to  disclose  the  testimony 
given  before  the  grand  jury  by  one  who  is  afterwards  prosecuted  for  perjury  in  such 
oath,  both  upon  the  complaint  and  trial ;  but  he  will  not  be  allowed  to  testify  in  what 
manner  any  grand  juror  voted,  or  what  opinions  he  expressed.  (2  N.  Y.  R.  S.  754,  § 
31.)  The  attorney  of  the  commonwealth  shall  not  be  required  to  disclose  what  passed 
in  the  grand  jury  room.  (Commonwealth  v.  Tilden,  1823,  before  Putnam,  J.,  cited  in 
a  note  to  the  Am.  ed.  of  2  Stark.  Ev.  400.)  So  of  a  clerk  to  a  grand  jury.  (Vin.  Abr. 
Ef.  38.    See  1  Stark.  Ev.  106,  and  2  id.  400.) 


NOTE  526— p.  289. 


A  witness'  testimony  is  not  inadmissible  because  he  says  that  it  is  merely  his  impres- 
sion that  he  did  the  act,  &c.  An  impression  is  an  image  in  the  mind ;  it  is  belief. 
(Riggs  V.  Tayloe,  9  Wheat.  486.  Ante,  note  164,  p.  153, 4.)  Belief  of  identity  of  ihe 
defendant's  person  was  received  from  the  witness,  he  being  conscientious  of  swearing 
positively;  (People  v.  Whigham,  N.  Y.  Gen.  Sess.,  Riker,  recorder,  presiding,  Dec. 
1822,  1  Wheel.  Cr.  Gas.  115 ;)  and  rightly,  (1  Stark.  Ev.  127, 8 ;)  and  belief  of  hand- 
writing  is  very  commonly  inquired  for  and  received ;  (id. ;)  and  seems  a  proper  mode 
of  expression  for  knowledge ;  (id. ;)  and  can  only  be  repudiated  where  it  stands  entire- 
ly in  the  abstract,  and  not  on  the  proper  means  of  knowledge  ;  (id. ;)  and  see  the  Ne- 
reide,  9  Cranch,  416.  A  deponcnt-stated  that,  from  his  knowledge  of  the  debtor's  cir- 
cumstances, the  latter  was  able  to  pay  a  certain  amount,  and  that  during  a  certain 
time  afler  his  escape,  he  must  have  spent  from  800  to  1000  dollars,  as  the  deponent 
believed.  Semb.  this  was  admissible,  not  being  mere  abstract  opinion.  (Griffin  v. 
Brown,  2  Pick.  304,  809.)  But  where  a  witness,  on  his  examination  in  chief,  could 
Dot  say,  from  the  particulars  of  a  conversation,  that  any  one  time  more  than  another 
was  alluded  to  by  it,  he  w^as  not  permitted  to  express  his  belief  as  to  the  tjme.  (Cut- 
ler t.  Carpenter,  1  Cowen's  Rep.  81.)  Proof  of  the  words  set  out  in  an  indictment  for  ' 
perjury,  by  a  witness  who  speaks  from  memory,  and  will  not  swear  that  he  has  given 
the  whole  of  the  defendant's  former  tcstimonv,  but  savs  that  he  has  stated,  to  the  best 
of  his  recollection,  all  that  was  material  to  the  present  inquiry  and  relating  to  Ihe  trans- 
action in  question,  and  is  positive  nothing  was  said  qualifying  the  evidence  proved,  is 
sufficient  to  go  to  the  jury.    (Rex  v.  Rowley,  Ry.  &  Mood.  N.  P.  Cas.  999.) 
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NOTE  527— p.  289. 

HoUaday  v.  Marsh,  S  Wend.  143,  148.  A  witness  may  also  use  a  plat,  diagram  or 
map,  made  in  any  way,  to  explain  or  make  himself  intelligible  to  a  juiy,  though  it  cao- 
not  go  to  them  as  evidence.    (M'Intire's  heirs  v.  Funk's  heirs,  5  LitL  Rep.  SS,  4, 5.) 


NOTE  528— p.  5290. 


At  a  previous  note,  421,  p  550,  we  considered  the  general  doctrine  that  a  memcv 
randum  is  not  per  se  evidence ;  that  it  cannot,  therefore,  be  required  as  of  superior 
degree,  or  better  testimony  than  oral  proof;  (Kensington  v.  Inglis,  8  East,  273,  289, 
S.  P. ;)  and  several  remarks  and  cases  will  be  Uiere  found,  shewing  the  view  of  difier- 
ent  courts  as  to  its  being  received  in  connection  with  the  oath  of  the  witness  wlio  made 
it  At  our  note,  442,  p.  578  to  565,  we  considered  how  far  memoranda,  made  by  judges, 
counsel,  &c.  are  receivable  in  connection  with  the  oath  of  the  person  who  made  them, 
to  show  wliat  a  witness  swore  upon  a  former  trial  Both  the  above  notes  may  advan- 
tageously be  read  as  a  part  of  the  present,  the  more  immediate  object  of  which  is  to 
inquire  whether  sworn  memoranda  in  general  shall  be  received  at  all,  and  to  what  ex- 
tent.  In  what  cases  memoranda  made  by  deceased  persons  shall  be  received  in  evi- 
dence: 1.  because  against  their  interest,  see  ante,  note  480,  485,  pp.  643,  4,  669  to 
673 ;  2.  because  in  the  course  of  their  business,  see  ante,  note  489,  p.  674  to  679. 
And  in  what  cases  book  accounts  of  tlje  party,  ante,  note  491,  p.  682  to  701. 

The  general  rule  is  undoubtedly,  as  laid  down  at  the  ck)se  of  our  note  421,  p.  551, 
that  memoranda  cannot  be  read  in  evidence  to  the  jury,  nor  can  the  witness  who  Te- 
freshes  his  memory  by  them,  read  them  to  the  jury.  The  meaning  of  the  rule  seems 
to  be,  however,  that  he  is  to  refresh  his  menoory,  and  then  speak  entirely  from  that,  if 
possible.  If  he  fails  in  doing  so,  there  can  be  no  doubt  that  original  entries  of  a  certain 
character,  if  not  memoranda  in  general,  verified  by  the  witness'  testifying  that  he  made 
them,  and  that  he  believes  them  to  be  true,  and  to  have  been  made  at  or  about  the 
time  of  the  transaction  which  they  record,  may  be  received,  in  connection  with  such 
oath,  and  in  that  form  go  to  the  jury  as  evidence.  We  think  the  cases  warrant  us  in 
stating  generally,  that  an  original  memorandum  made  by  the  witness  presently  after 
the  fact  noted  in  it  transpired,  and  proved  by  the  same  witness  at  the  trial,  may  be 
read  by  him,  snd  is  evidence  to  the  jury  of  the  facts  contained  in  the  memorandum, 
although  the  witness  may  have  totally  forgotten  such  facts  at  the  time  of  the  trial 

Thus,  in  case  for  scandalous  words,  Holt,  C.  J.,  said,  ^'  Where  a  witness  sweare  to 
a  matter,  he  is  not  to  read  a  paper  for  evidence,  though  he  may  look  upon  it  to  refresh 
his  memory  \  but  if  he  swears  to  words,  he  may  read  it,  if  he  swears  that  hepresenify 
committed  it  to  writing,  and  that  those  are  the  very  words."  (Sandweli  v.  SandweU, 
Comb.  445,  A.  D.  1697,  9  Wm.  S,  at  nisi  prius.)  Nearly  a  century  after  this,  (A.  D. 
1790,)  we  understand  the  K.  B.  as  holding  the  same  distinction  in  Doe,  ex  dem. 
Church,  V.  Perkins,  (3  T.  R.  749,)  the  marginal  note  to  which  case  is  thus:  '*  A  wit- 
ness may  refresh  his  memory  by  any  book  or  paper,  if  he  can  af^rwards  swear  to  the 
fact  from^is  own  recollection.  But  if  he  cannot  swear  to  the  fact  from  recoHectxH), 
any  farther  than  as  finding  it  entered  in  a  book  or  paper,  the  ordinal  book  or  paper 
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must  be  produced."  The  case  itself  was  this :  one  Aldridge,  an  agent  of  the  lessor  of 
the  plainti£^  to  ascertain  when  certain  tenancies  expired,  with  a  view  to  an  ejectment, 
went  round  with  the  receiver  of  the  rents,  and  entered  in  a  book,  (he  sometimesj  and 
sometimes  the  receiver,)  the  admissions  of  the  tenants,  made  on  inquiry,  siiewing  the 
time.  He  lefl  the  book  at  home,  and  now,  to  prove  the  time  as  to  S3  joint  defendants, 
appeared  with  mere  extracts,  having,  as  might  be  expected,  forgotten  the  times  ;  but 
relying  on  the  extracts.  Held  inadmissible.  Buller,  J.,  read  the  note  of  a  decision  by 
Baron  Legge,  (Tanner  v.  Taylor,)  that  a  merchant's  clerk  could  not  leave  a  book 
containing  his  entries  at  home,  and  rely  on  a  copy,  unless  he  would  undertake  to  be 
positive  in  his  memory  as  to  every  particular;  that  if  he  cannot  testify  to  the  delivery 
of  goods  farther  than  as  finding  them  in  the  book,  that  must  be  produced.  Upon 
which  Lord  Kenyon  remarked,  tliat  the  rule  appeared  to  be  clearly  settled,  and  every 
day's  practice  agreed  with  it ;  and  Aldridge  ought  not  to  have  been  permitted  to  speak 
from  the  extracts.  And  see  Jacob  v.  Lindsay,  1  East,  460, 46S,  3.  So,  a  magistrate's 
clerk,  taking  and  attesting  a  prisoner's  confession,  which  is  not  signed  by  the  prisoner, 
gives  it  in  evidence,  by  proving  the  confession,  refreshing  his  memory  from  the  original 
paper,  and  reading  it  in  the  third  person  to  the  jury.  (Rex  v.  Bell,  5  Carr.  &  Payne, 
162.  Re^  V.  Watkins,  in  note  (a)  to  Rex  v.  Swatkins,  4  Carr.  &  Payne,  548.)  In  a 
late  case  at  bar,  (1828,)  a  witness  having  entered  the  receipt  of  a  sum  of  money  in  his 
own  book,  it  became  material  to  prove  it  between  third  persons.  He  said,  that/rom 
teeing  that  entry ,  he  had  no  doubt  he  had  received  the  money.  An  objection  was  taken, 
that  this  was  insufficient,  because  he  knew  nothing  of  the  receipt  of  the  money,  except 
from  the  entry.  Lord  Tenterden,  C.  J.,  thought  his  saying  that  from  seeing  the  entry 
he  had  no  douhty  amounted  to  a  statement  that  he  knew  and  recollected,  independently 
of  the  book.  Bay  ley,  J.,  likened  the  case  to  the  proof  of  the  execution  of  a  deed  by  a 
subscribing  witness.  Though  he  may  state  that  he  does  not  recollect  the  fact  of  the 
deed  being  executed  in  his  presence,  but  that  seeing  his  own  signature  to  it,  he  has  no 
doubt  he  saw  it  executed,  that  has  always  been  received  as  sufficient  proof  of  the 
execution.  (Maugham  v.  Hubbard,  3  Mann.  &  Ryl.  5,  7.  8  Barn.  &  Cressw.  14, 
S.  C.)  The  same  learned  judge  held  a  similar  doctrine  on  another  occasion,  upon  mo- 
tion for  a  new  trial.  The  court  decided  that  a  witness  refreshing  his  memory  from  part 
of  his  entry,  .of  the  No.  of  the  note  taken  on  the  loan  of  money  at  a  banker's,  may  be 
cross-examined  as  to  the  rest  of  the  entry,  e.  g.  the  initials  C.  K..  attached  to  it ;  and 
whether  that  did  not  mark  to  whom  the  loan  was  made.  And  per  Bayley,  J.,  "  The 
witness  can  only  say  tliis  entry  is  my  hand-writing.  I  have  no  doubt  that  the  num- 
bers of  the  notes  are  right,  because  they  are  in  this  book.  Now,  if  he  speaks  so 
far  from  the  entry,  he  ought  to  give  the  whole  of  it."  The  judges,  indeed,  seemed 
tliroughout  to  treat  this  entry  as  evidence  of  itself  to  a  certain  extent.  (Loyd  v. 
Freshfield,  2  Carr.  &  Payne,  325.) 

The  American  cases  are  quite  as  strong.  A  witness,  to  contradict  another,  by 
showing  what  the  other  testified  on  a  former  trial,  read  his  notes,  which  he  swore  were 
correctly  taken,  but  he  did  not  distinctiy  recollect  the  evidence.  The  court  held  the 
distinction  to  be,  that  where  the  witness  cannot  remember  the  facts,  he  may  produce 
his  notes,  and  proving  them  true  is  enough.  They  cite  3  T.  R.  749.  (Rogers  v.  Bur- 
ton, Peck,  108,  9, 118.)  And  where  a  bank  clerk  could  only  swear  that  he  made  a 
certain  entry  in  a  bank  book  which  he  believed  to  be  correct;  but  could  not  in  the 
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least  refresh  his  recollection  by  the  entry,  so  as  to  remember  the  fact  indicated  by  the 
entry;  helJ  thnt  the  entry  itself  thus  supported  by  the  clerk's  oatli,  should  go  as  evi- 
dence to  the  jury.  (Farmers'  and  Mechanics'  Bank  v.  Boraef]  1  Rawie,  152.  And 
see  Babb  v.  Clemscn,  12  Serg.  &  Rawle,  329,  per  Tilghman,  C.  J.)  See  also  Smith 
V.  Lane,  12  Seiij.  &  Rawle.  84,  87.  In  the  last  case,  Gibson,  J.  says:  "  Wliere,  for 
the  purpose  of  perpetuating  the  evidence  of  a  fact,  a  witness  has  made  a  written  state* 
montofit  at  the  time*,  and  can  recollect  nothingjurther  than  that  ho  had  accurately 
reduced  the  whole  transaction  to  writing,  ought  not  the  written  instrument  thus  au- 
thenticated by  his  oath  to  be  admitted  as  evidence  ;  and  would  not  (lie  mind  of  a  juror 
rest  more  confi.lently  on  its  truth  than  on  the  frail  recollection  of  a  man  ?"  (id.  84.) 
In  another  case  it  was  held  that  if  the  statement  were  made  by  tlie  witness  at  the  time 
of  the  facts,  for  the  purpose  of  perpetuating  the  memory  of  them,  be  may  testify  that 
he  made  the  entry  even  in  a  criminal  case,  saying  he  knows  the  facts  from  the  memo- 
randum, though  he  do  not  retain  a  distinct  recollection  of  the  facts  themselves.  The 
witness  had  made  an  affidavit  of  the  facts  as  to  a  gambling  transaction,  in  which  he 
put  down  the  facts  he  saw,  and  nothing  more.  Some  facts  he  recollected ;  others  not^ 
and  per  Nott,  J. :  "  The  occurrences  of  every  day  furnish  abundant  proof  that  the  or- 
dinary transactions  of  life  could  not  be  carried  on  upon  any  other  principle.  The  sub- 
scribing witnesses  to  deeds  can  seldom  prove  their  execution,  except  by  barely  recog- 
nizing their  own  signatures,  accompanied  with  the  further  fact,  that  they  never  do 
attest  any  writing  which  they  have  not  seen  executed.  There  are  but  few  in- 
stances where  tliey  retain  a  distinct  recollection  of  the  fact  of  execution.  The  same 
may  be  said  of  the  proof  of  merchants'  books.  It  seldom  happens  that  the  person 
making  the  entry  can  recollect  the  delivery  of  the  articles."  He  denied  that  6uch 
evidence  was  confined  to  the  entry  of  an  act  done  by  the  witness  himself;  and  in- 
stanced a  tender  or  payment  of  money  by  another,  the  witness  entering  the  time, 
the  sum,  the  manner,  as  w^hether  conditional,  whether  on  a  bond,  note  or  open  ac- 
count, &c.  (The  State  v.  Rawles,2  Nott  &  M'Cord,  SSI,  33S.  And  see  Feetcr 
V.  Heath,  11  Wend.  485.)  See  Pearson  v.  Wright,  I  Rep.  Const  Ct.  S44,  and 
Collins  V.  Lemasters,  2  Bail.  141.  A  notary's  clerk  swore  to  an  entry  of  notice  to  an 
endorser,  made  by  himself  in  the  notary's  book  of  notices ;  but  had  no  distinct  recol- 
lection without  a  reference  to  the  entry.  He  was  confident  the  entry  must  be  true, 
and  was  confident  he  must  have  lef\  a  notice  w^ith  the  endorser,  or  at  his  house.  The 
entry  was  received  as  evidence.  And  per  Colcock,  J. :  If  such  evidence  in  a  large  and 
populous  city  were  not  received,  there  would  be  many  instances  of  a  defect  in  testbno- 
ny,  even  where  notices  were  properly  served.  The  notary  is  called  on  i)erhaps  years 
afler  the  transaction ;  and  can  it  be  supposed  that  one  engaged  in  such  an  infinite 
number  of  cases,  all  of  the  same  nature,  could  retain  in  his  memory  an  exact  account 
of  the  day,  place  and  manner  of  giving  notice  f  (Haig  v.  Newton,  1  Rep.  Const.  Ct. 
423,  4.)  And  see  Sharpe  v.  Bingley,  id.  373.  So  a  town  clerk,  who  made  memoran- 
da, or  in  other  words  kept  an  account  of  penalties  for  obstructing  streets,  on  knowledge 
derived  from  admissions  and  settlements  of  the  ofienders,  was  allowed  to  prove  his  en- 
try, though  he  had  forgotten  the  transaction.  (Corporation  of  Columbia  v.  Harrison, 
3  Rep.  Const.  Ct.  213.)  In  the  last  case,  Nott,  J,  said  the  witness  might  refer  to  any 
of  his  memoranda  as  the  evidence  of  a  fact  which  he  knew  to  exist,  by  referring  to  iSj 
though  he  had  lost  all  recollection  of  the  fact  itselfl    When  accounts  are  settled  and 
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recorded,  what  higher  ^idence  can  exist  of  the  fact,  than  a  memorandum,  supported 
by  the  oath  of  the  party  who  made  it?  Bonds  and  notes  furnish  but  little  higher  evi- 
dence of  the  facts  they  contain,  for  the  witnesses  by  whom  they  are  proved  seldom  re- 
collect or  know  any  thing  more  of  the  transaction  Chan  that  their  names  are  subscrib- 
ed in  their  own  hand-writing  to  the  paper.  The  books  themselves,  in  this  case,  were 
not  evidence.  The  witness  might  have  proved  the  amount  from  recollection ;  but  the 
memorandum  was  better.  All  the  judges  appear  to  have  concurred,  (id.  215,  216.) 
A  notary,  a  witness,  had  no  recollection  except  from  a  memorandum  which  he  swore 
he  no  doubt  made  at  the  time,  and  that  it  was  true,  for  he  had  never  made  such  a 
memorandum  without  iis  being  true.  Per  Cur.  The  evidence  is  as  good  as  could 
be  expected.  A  notary  daily  protesting  and  giving  notice  upon  many  notes  cannot 
possibly  be  able,  at  a  distance  of  time,  to  recollect  the  very  day,  unless  he  immediately 
made  a  memorandum.  It  is  only  from  the  information  which  his  memorandum  recals, 
tliat  he  can  fix  the  day,  place  or  person  notified.  (Bullard  v.  Wilson,  6  Mart  Lou. 
Rep.  N.  S.  196.)  By  refreshing  the  memory  of  a  merchant's  clerk,  is  not  to  be  understood 
that  the  memoranda  must  bring  to  his  recoUection  that  every  article  in  the  account  was 
delivered.  They  can  only  inform  him  that  he  made  the  entries,  and  enable  him^ 
therefore,  to  say  that  he  delivered  the  articles  at  the  time.  (Per  Nott,  J.  in  Nichols 
V.  Withers,  2  M'Cord,  429.  O wings  v.  Henderson,  5  Gill  &  John.  134.)  The  case 
of  Kensington  v.  Inglis,  (8  East,  278,  289,)  contains  a  general  recognition  of  tlie  doc- 
trine that  an  entry  by  a  roan  can  be  used  only  to  refi^sh  his  memory  as  a  witness,  and 
is  not  per  se  evidence.  He  may,  therefore,  if  he  can  remember  the  fact,  testify  with- 
out a  recurrence  to  it,  as  we  noticed  ante,  421,  p.  550.)  Probably,  taking  this  case 
in  connection  with  the  other  English  cases,  the  learned  court  of  appeals  in  Virginia 
have  made  deductions  corresponding  with  what  we  have  ventured  to  lay  down  as  the 
true  distinction.  The  prisoner  was  indicted  for  forging  and  passing  a  check  on  a  bank. 
On  the  trial,  the  bank  book,  said  to  contain  the  daily  entries  of  the  payments  of  checks 
end  orders,  in  the  hand-writing  of  the  teller,  was  ofiered  and  received,  though  object- 
ed to,  in  order  to  prove  that  the  cheek  bad  been  passed  at  the  bank.  Error  was 
brought  by  the  prisoner,  on  a  bill  of  exceptions,  which  did  not  state  that  the  book  was 
ofiered  in  connection  with  the  teller's  oath,  though  it  stated  that  he  was  a  witness  on  the 
trial.  The  court  held  that  the  book  was  not  evidence  per  se ;  and  reversed  the  judg- 
ment, with  instructions  that  it  inight  be  given  in  evidence  on  a  second  trial,  in  connec- 
tion with  the  evidence  of  the  teller.  No  cases  appear  by  the  report  to  have  been  con- 
sulted ;  but  the  case  squares  so  exactly  with  the  true  doctrine  of  these  original  memo^ 
randa,  as  to  leave  little  doubt  of  its  having  been  well  considered.  (Courtney  v.  The 
Commonwealth,  5  Rand.  Rep.  666,  A.  D.  1827.)    And  see  Swifl's  Ev.  111. 

To  recapitulate.  We  understand  the  above  cases  to  comprehend  all  original  entries 
made  in  any  form,  by  the  witness,  for  the  purpose  of  perpetuating  his  memory  of  the 
transaction.  We  have  words  of  scandal,  admissions  of  tekiants,  entries  by  merchants' 
clerks,  by  magistrates'  clerks,  entries  of  the  receipt  of  sums  of  money,  of  the  numbers 
of  notes  at  a  banker's,  entries  in  notes  by  counsel,  &c.  of  the  testimony  of  a  witness 
on  a  former  trial ;  any  entry  by  a  bank  ckrk  or  teller,  the  affidavit  of  a  gaming  trans- 
action, the  attestation  of  a  deed,  will  or  other  paper,  the  memorandum  of  a  tender  of 
money,  including  time,  sum,  manner,  the  entiy  of  a  notary  or  a  notary's  clerk,  entries 
of  admissions  and  settlements,  &c* 
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Other  Aroericnn  courts,  while  they  recognize  tlie  general  doctrine,  are  more  cau- 
tious in  its  application,  that  is  to  say,  they  seem  not  willing  to  allow  even  original 
memoranda  of  all  kinds,  not  made  in  nor  required  by  the  ordinary  course  of  business, 
to  be  given  in  evidence.  Proceeding  tlius  cautiously,  the  supreme  court  of  New- 
York  have,  though  not  avowedly,  yet  virtually,  difTered  from  Lord  Holt  in  the  above 
case  of  Sand  well  v.  Sand  well,  (Comb.  445.)  In  order  to  show  a  conversation  im- 
pcaclnnnr  a  contract  relative  to  the  sale  of  a  bond  by  the  plaintiff  to  the  defendant,  the 
latter  c:iiled  a  witness,  who  stated  that  he  was  present  at  tlie  conversation,  and  pro- 
duced a  memorandum  of  it  made  at  the  time,  in  his  own  hand- writing,  and  which  he 
had  no  doubt  contained  a  true  account  of  what  took  place.  He  had  Jateiy  read  it  over, 
and  the  judge  told  him  lie  might  still  refresh  his  memory  from  it  on  the  trial,  where  be 
held  it  in  his  hand.  Bnt  he  said  he  had  no  recollection  of  the  (acts,  independent  of  the 
paper.  He  was  not  allowed  to  testify,  and  the  memorandum  was  excluded.  Held 
well.  (Lawrence  v.  Barker,  5  Wend.  301.)  In  the  last  case,  the  chief  justice  distin- 
guishes such  memoranda  from  account  books.  He  says :  "  In  case  of  goods  sold  and 
delivered,  a  merchant's  books  are  evidence  to  a  certain  extent ;  but  this  ia  very  dif> 
ferent  from  a  memorandum  made  by  a  witness  for  his  own  convenience,  not  sanction- 
ed by  the  parties,  and  where  is  no  necessity  exists  requiring  the  admission  of  such 
a  paper,  as  is  frequently  the  case  in  respect  to  merchants'  books."  The  learned 
judge  also  went  into  tlie  general  doctrine  on  this  subject,  as  laid  down  by  our  author 
and  by  Mr.  Starkie,  and  denied  that,  where  the  witness  has  forgotten  the  fact,  his 
memorandum,  though  original,  and  made  to  perpetuate  his  memory,  can  be  resorted  to 
in  order  to  supply  such  loss  of  testimony.  Nor  is  he  willing  to  concede  that  the  decis- 
ion of  Baron  Legge,  in  Tanner  j.  Taylor,  ut  supra,  will,  in  such  case,  even  authorize 
the  admission  of  a  clerk's  entries  in  a  merchant's  book.  This  is  giving  to  such  mem- 
oranda the  narrowest  effect  possible ;  and  were  the  dictum  literally  followed,  would  re- 
sult in  almost  disqualifying  men  of  business,  who  must  mainly  depend  on  such  entries, 
from  testifying  to  the  facts  which  they  contain.  The  doctrine  was  lately  advanced  in 
a  somewhat  more  extensive  scope,  by  the  present  learned  chancellor  of  New- York,  in 
the  court  of  errors  of  that  state,  though  he,  too,  evidently  appears  reluctant  in  over- 
stepping the  doctrines  of  independent  memory,  as  put  forward  by  our  author  and  Mr. 
Starkie.  ''  Witnesses,"  says  he,  **  are  in  the  constant  liabit  of  refreshing  their  recot- 
lections,  particularly  as  to  dates  and  numbers,  by  examining  books  and  papers,  wliich 
they  know  to  be  correct,  before  they  go  into  court  to  give  their  evidence ;  and  if  they 
have  neglected  to  do  so  before  going  into  court,  I  can  see  no  valid  reason  why  they 
should  not  be  permitted  to  inspect  the  written  memoranda  in  court,  provided  they  can, 
after  such  inspection,  distinctly  recollect  the  facts,  independent  of  the  written  memo- 
randa or  document;  especially  where  there  is  no  ground  to  auspect  tiiere  lias  been 
any  tampering  with  the  witnesses,  or  that  any  abuse  of  the  privilege  is  intended. 
Such  is  the  frailty  of  human  memory;  that  very  few  witnesses  would  be  able  to  testify 
as  to  particular  dates,  numbers,  quantities  and  sums,  after  the  lapse  of  a  few  years,  if 
they  were  not  permitted  to  refer  to  papers  and  writings  which  tliey  knew  to  be  cor- 
rect at  the  time  they  were  made."  (Per  Walworth,  C.  in  Feeter  v.  Heath,  1 1  Wend. 
485.)  In  this  case,  the  witness  refreshed  his  memory  by  referring  in  court  to  an  affi- 
davit made  by  him  5  years  before ;  and  held  well,  (id.)  Other  courts  have  taken  it 
for  granted  that  the  English   rule  is  restricted  to  the  same  compass  as  that  described 


Ch.  8.]  Of  the  Examination  of  Witnesses.  755 

by  Savage,  C.  J.  in  the  above  case  of  Lawrence  v.  Barker,  and  have  slowly  and  reluc- 
tantly departed  from  it.  Such  was  evidently  the  view  of  Tilghman,  C.  J.  in  the  Juni- 
ata Bank  v.  Brown,  (5  Serg.  &  Rawle,  232,)  and  of  Duncan,  J.  in  Smith  v.  Lane, 
(12  Serg.  &  Rawle,  87.)  Such  was  evidently  the  view  which  for  some  time  embar- 
rassed the  courts  in  letting  in  the  notes  of  counsel,  to  prove  what  a  deceased  witness 
swore  on  a  former  trial,  as  we  saw  by  various  cases  cited  ante,  note  442,  p.  578  to 
585 ;  and  the  courts  in  Kentucky  seem  to  have  felt  themselves  bound  by  it.  On  a 
question  to  the  witness  whether  S.  had  not  rented  certain  land,  the  witness  was  hand- 
ed his  own  memorandum  to  that  effect ;  but  he  still  could  not  remember  it  independ- 
ent of  the  paper,  though  he  said  he  had  no  doubt  the  paper  was  correct.  Yet  held 
that  the  paper  was  no  evidence  for  the  jury.  (Calvert  v,  Fitzgerald,  Littell's  SeL 
€as.  888.)' 

The  learned  constitutional  court  of  South  Carolina  have,  however,  come  out  with  a 
bold  and  successful  vindication  of  the  English  cases  from  the  narrow  construction  of 
Phillipps.  In  The  State  v.  Rawls,  (2  Nott  &  M'Cord,  334,)  Nott,  J.  makes  the  fol- 
lowing remarks :  "  It  is  true,  that  Phillipps,  in  his  Treatise  on  Evidence,  (209,)  says, 
that '  a  witness,  to  assist  his  memory,  may  use  a  written  entry  or  memorandum,  or  the 
copy  of  a  memorandum,  and  if  aflerwards  he  can  swear  positively  to  the  tnith  of  the 
fSiCts  there  stated,  such  evidence  will  be  sufficient  Yet  if  he  cannot,  from  recollect 
tion,  speak  to  the  fact  any  farther  than  as  finding  it  stated  in  a  written  entry,  his  testi- 
mony will  amount  to  nothing.'  But  by  a  reference  to  tlie  cases  quoted  by  Phillipps,  it 
will  be  found  that  the  rule,  as  laid  down  by  him,  applies  only  to  copies  of  entries,  and 
not  to  the  original.  The  principal  cases  relied  on  are  Doe  v.  Perkins,  (3  D.  & 
E.  752,)  and  Tanner  v.  Taylor,  a  manuscript  report  of  which  Mr.  Justice  Buller  read 
in  that  case.  The  case  of  Tanner  v.  Taylor  was  an  action  for  goods  sold ;  the  wit- 
ness who  proved  the  delivery,  took  it  from  an  account  which  he  had  in  his  hand,  being 
a  copy,  as  he  said,  of  the  day-book,  which  he  had  left  at  home.  It  being  objected  that 
the  original  ought  to  be  produced,  Mr.  Baron  Legge  said  if  he  would  swear  positive- 
ly to  the  delivery  from  recollection,  and  the  paper  was  only  to  refresh  his  memory,  he 
might  make  use  of  it.  But  if  he  could  not,  from  recollection,  swear  to  the  delivery, 
any  farther  than  finding  them  entered  in  the  books,  then  the  original  should  have  been 
produced.  The  case  of  Doe  v.  Perkins  is  more  directly  in  point.  The  question  was, 
at  what  time  of  the  year  the  annual  leases  of  several  tenants  expired.  One  Aldridge 
went  round  with  the  receiver  of  the  rents,  and  minuted  down  their  declarations  re- 
specting the  times  when  they  severally  became  tenants.  When  Aldridge  was  exam- 
ined, the  original  book  was  not  in  court ;  but  he  spoke  of  the  dates  of  the  several  ten- 
ancies from  extracts  made  by  himself  out  of  that  book ;  confessing,  upon  his  cross-ex- 
amination, that  he  had  no  memory  of  his  own  of  those  specific  facts ;  but  that  the  ev- 
idence he  was  giving  as  to  those  facts  was  founded  altogether  upon  the  extracts  which 
he  had  made  from  the  above  mentioned  book.  This  evidence  was  objected  to,  on  the 
ground  that  as  the  witness  did  not  pretend  to  speak  to  facts  from  his  own  recollection, 
he  ought  not  to  be  permitted  to  give  evidence  from  any  extracts,  but  that  the  original 
book  ought  to  be  produced.  The  presiding  judge,  however,  admitted  the  evidence, 
and  the  plaintiff  had  a  verdict  On  a  motion  for  a  new  trial.  Lord  Kenyon,  after  ad- 
verting to  the  case  of  Tanner  v.  Taylor,  above  mentioned,  said  that  the  rule  appear- 
ed to  have  been  clearly  settled,  and  that  every  day's  practice  agreed  with  it.    And 
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that,  conqMring  the  case  witli  the  general  rule,  the  eourt  were  elearty  of  opinion  that 
Aldridge,  the  witness,  ought  not  to  have  been  permitted  to  speak  to  facts  from  the  ex- 
tracts which  he  made  use  of  at  that  triaL  And  a  new  trial  was  granted.  The  same 
doctrine  is  laid  down  in  Peake's  Evidence,  190." 

We  have  quoted  the  learned  judge  in  exteiuo,  because  he  fumisiies  us  with  a  key 
to  the  whole  difficulty  in  the  text  of  our  writers ;  a  difficulty  which  has  sat  like  an  in-> 
cubus  on  this  iniporUint  branch  of  evidence,  tying  down  the  minds  not  only  of  our 
own  courts,  but,  as  we  think  will  be  seen  by  some  of  the  cases,  producing  hesitancy  in 
Lord  Tenterden  himself.  See  Maugham  v.  Hubbard,  supra.)  Bailey,  J.,  however,  in 
the  same  case,  strikes  off  into  the  enlarged  views  and  liberal  illustrations  of  Nott,  J.; 
both  of  them  presenting  a  channel  of  thought,  into  which,  we  have  no  doubt,  the  mind 
of  every  judge  will  ultimately  be  forced.  It  ]b  obvious,  upon  a  still  further  review  of 
the  cases,  tliat  our  author's  remarks  must  be  confined  to  the  eepy  of  the  memorandum,, 
and  not  the  original.  Certain  rules  have  accordingly  been  laid  down  confining  Upm 
sort  of  evidence  to  tlie  original,  and  denying  a  copy,  denying  extracts,  or  any  thing 
short  of  the  original,  and  fixing  marks  by  which  an  original  shall  be  distinguished  and 
identified,  thus  preventing  abuses  by  the  surreptitious  substitution  of  copies.  It  is  not 
necessary,  nor  is  it  possible,  as  some  of  the  cases  intimate,  that  tlie  entry  should  be 
made  literally  at  tlie  precise  time  of  the  conversation  or  transaction,  the  memory  of 
which  it  perpetuates.  The  rule  does  not  demand  a  stenographer.  Lord  Holt's  requi- 
sition in  Sand  well  v.  Sand  well,  supra,  has  been  mainly  followed.  It  must  be  reduc- 
ed to  writing,  while  the  witness  distinctly  recoUectB  the  facts,  with  the  view  of  per- 
petuating the  memory  of  the  matter ;  (State  v.  Rawls,  ut  supra ;  Per  Gibson,  J.  in 
Smith  V.  Lane,  ut  supra ;)  and  the  same  is  inferrible  from  all  the  cases.  (See  partic- 
ularly Beddo  V.  Smith,  1  Alab.  Rep.  397,  8.) 

In  general,  too,  a  witness  is  not  allowed,  where  he  cannot  otherwise  recollect  the 
fact,  to  rely  on  a  memorandum  not  made  by  himselil  Therefore,  to  fix  the  time  of 
imprisonment,  he  shall  not  be  permitted  to  examine  an  authenticated  copy  of  the  sen- 
tence. (Meagoe  v.  Simmons,  3  Carr.  &  Payne,  75.)  The  witness,  to  identify  and 
distinguish  certain  articles  in  a  ship  yard,  which  articles  had  been  attached,  selected 
them  himself,  but  they  were  marked  on  the  schedule  by  A.  At  the  trial,  the  wimess 
could  not,  after  reading  the  schedule,  distinctly  recollect  from  memory  that  they  were 
in  the  yard,  but  only  by  the  paper,  and  held  that  his  testimony  was  inadmissible.  (Glo- 
ver V.  Hunnewell,  6  Pick.  222.)  Note.  It  wiH  be  seen  by  several  cases  herein  cited, 
that  he  should  have  made  the  entries  with  his  own  hand.  Otherwise,  both  he  and  the 
other  should  have  been  sworn,  so  as  to  let  in  the  original  entry.  Nothing  is  more  com- 
mon than  for  every  thing  short  of  paper  memory,  to  fail  in  identifying  such  things.  But 
the  rule  is  not  without  its  exceptions ;  for  though  the  paper  be  made  by  another,  the 
witness  may,  by  seeing  the  entry  made,  or  examining  it  at  the  same  time,  knowing  the 
facts,  and  now  reniembering  that  he  knew  and  adapted  the  memorandum,  make  it  his 
own.  In  this  view,  a  witness  was  allowed  to  recur  to  his  answer  in  chancery,  to  re- 
fresh his  recollection  in  respect  to  the  defendant's  declarations  made  to  the  witness. 
(Dorsey  v.  Gassaway,  2  Harr.  &  John.  402.)  Note.  The  offer  was  to  show  that  the 
witness  was  a  defendant  in  chancery  as  trustee  of  the  party,  and  obtained  the  (acts 
from  him,  and  inserted  them  in  the  witness'  answer.  The  answer  was  in  the  hand- 
writing of  the  party.    (Id.  409,  410.)    The  case  of  Jacob  v.  Lindsay,  (1  East,  460, 
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463,  3,)  holds  the  same  as  to  the  party's  admission  of  an  account  in  the  hand-writing 
K>f  another,  but  read  over  by  the  witness  to  the  party,  and  assented  to  by  him.  The 
witness  was  allowed  to  testify  from  the  account,  though  it  is  evident  that  in  such  and 
the  like  cases,  witnesses  cannot  remember  the  admissions  independent  of  the  paper. 
But  even  where  tiie  witness  may  have  made  part  of  the  entries,  knowing  the  facts, 
and  so  may  recur  to  these  to  refresh  his  memory,  he  shall  not  be  allowed  to  recur  to 
others  for  that  purpose,  made  by  the  party,  though  they  are  a  portion  of  the  same  ac- 
count, unless  he  knew  the  facts,  and  read  them  over  shortly  af\er  the  transaction. 
(Beddo  V.  Smith,  1  Alab.  Rep.  397,  8.) 

For  the  purpose  of  seeing  that  it  is  an  original,  and  how  far  the  witness  is  entitled 
to  rely  upon  it  as  apart  of  his  memory,  the  opposite  party  is  entitled  to  examine  the 
paper,  and  cross-examine  the  witness  upon  it;  (Per  Huston,  J.  in  Cox  v.  Norton,  1 
Pennsylv.  Rep.  414, 415.  Sinclair  v.  Stevenson,  1  Carr.  &  Payne,  522.  Rex  v.  Rams- 
den,  2  Can*.  &  Payne,  60.S ;)  and  he  may  ask  him  when  it  was  written,  Slc.  And  such 
cross-examination  will  not  make  it  evidence,  so  that  the  party  cross  examining  shall 
be  obliged  to  put  it  in  and  read  it.  (Rex  v.  Ramsden,  2  Carr.  &  Payne,  603.)  Though 
where  a  witness  is  called  merely  to  prove  tlie  hand-writing  to  a  paper,  the  opposite 
counsel  would  not,  therefore,  be  entitled  even  to  see  the  paper  in  the  first  instance. 
(Sinclair  v.  Stevenson,  1  Carr.  &  Payne,  622.)  If  the  witness  be  blind,  the  memoran- 
dum may  be  read  to  him  by  another.  (Catt  ▼.  Howard,  3  Stark.  Rep.  3.)  If,  after  a 
witness  has  been  examined  as  to  a  conversation  which  he  put  down  in  writing,  and 
has  not  been  asked  to  produce  the  memorandum,  and  the  plaintiff's  counsel,  in  reply, 
has  observed  upon  its  absence,  the  judge,  for  his  own  satisfaction,  asks  the  witness  for 
the  paper,  and  it  is  produced,  such  production  will  not  entitle  the  plaintiff's  counsel  to 
address  the  jury  again  on  it.  In  this  case,  though  it  was  handed  by  the  judge  to  the 
coimsel,  with  leave  to  read  it,  he  declined  doing  so.  (Dowling  v.  Finigan,  1  Carr.  & 
Payne,  587.) 

On  the  other  hand,  a  copy  cannot  be  relied  on  by  the  witness,  instead  of  the  original 
entry.  -Accordingly  a  witness  was  not  allowed  to  refresh  his  memory  by  the  copy  of 
a  paper  made  by  him  six  months  after  he  wrote  the  original,  although  the  witness 
said  the  latter  was  so  covered  witb  figures  as  to  be  unintelligible,  the  original  having 
been  written  near  the  time  of  the  transaction.  This  was  a  case  of  slander.  The  wit- 
ness being  driven  to  the  original,  which  he  drew  out  of  his  pocket,  afler  searching 
some  time,  the  words  contained  in  it  varied  from  the  declaration,  though  the  copy 
agreed,  and  the  witness'  oath  followed  that.  Best,  C.  J.,  thereupon  observed, ''  I  re- 
member a  case  tried  before  me,  in  which  a  witness  proved  from  memory,  an  uncondi- 
tional promise  of  marriage.  I  perceived  him  searching  his  pockets  for  a  paper,  wluch, 
when  found,  I  asked  to  look  at.  I  saw  from  it  tliat  the  promise  was  qualified  by  a  con- 
dition, and  corresponded  witb  the  terms  of  the  declaration.  He  said  the  paper  had 
been  made  that  morning.  The  first  thing  I  did  was  to  call  the  plaintiff,  and  the  next 
to  commit  the  witness."    (Jones  v.  Stroud,  1  Carr.  &  Payne,  196.) 

We  come  now  to  that  class  of  cases  which  alone  are  comprehended  within  the  rule 
of  our  author,  a  rule  which  requires  the  witness  to  speak  from  his  own  unaided  recol- 
lection, after  looking  at  the  paper  merely  to  recal  the  facts.  And  here  we  are  to  dis- 
miss all  the  above  distinctions.  No  matter  when,  or  by  whom  the  paper  was  made, 
nor  whether  it  be  original,  a  copy  or  extracts,  no  matter  when  it  has  been  examined 
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by  the  witness,  whether  at  home  or  in  court  Memoranda  are  here  recurred  to  like 
any  otlier  circumstance,  to  fix  his  attention  on  the  order,  number,  quantity,  quali- 
ty, or  any  other  object,  which  his  memory  must  retain,  or  he  cannot  be  allowed  to 
epeak.  (Per  Walworth,  C,  ut  supra,  in  Feeter  v.  Heath.)  If  a  witness  says  be  can 
fix  the  time  from  an  entry  or  memorandum  in  his  book,  there  may  be  ground  for  the 
opposite  party  to  call  for  it,  and  see  to  the  regularity  of  the  entries ;  though  I  do  not 
know  that  such  has  been  the  practice.  A  witness  called  to  fix  a  date,  of\en  says  he  re- 
ferred to  his  books  af\er  he  had  been  subpoenaed,  as  to  the  date  of  a  deed,  note  or  re- 
ceipt given  at  the  time,  and  such  book  or  paper  is  sometimes  produced,  and  sometimet 
not.  (Per  Huston,  J.  in  Cox  v.  Norton,  1  Pennsylv.  Rep.  414,  415.)  So  of  any  oth- 
er particulars,  original  entries  in  an  account,  for  instance,  the  witness,  a  clerk,  may  re- 
fer to  and  refresh  his  memory  from  the  book  at  home,  and  then  if  be  can  take  it  upon 
him  to  say  he  remembers  the  facts  entered,  he  may  testify  without  producing  the  en- 
tries. (Nichols  V.  Withers,  2  M'Cord,  428.)  Where  the  witness  had  mistaken  the 
character  and  tendency  of  certain  paper  evidence,  not  made  or  attested  by  himself, 
respecting  which  he  had  been  interrogated,  without  its  being  present,  he  was  allowed 
to  refresh  his  memory  and  correct  his  mistake,  on  its  being  produced  and  presented  to 
him.  (Steinbach  v.  The  Columbian  Ins.  Comp.,  3  Cain.  139.)  A  merchant's  clerk 
should  be  allowed  time,  if  necessary,  to  refresh  his  memory  by  the  inspection  of  a  day 
book  in  court,  though  he  is  to  testily  merely  from  memory,  and  though  he  made  none 
of  the  entries  himself.  (Key  v.  Lynn,  4  Litt  388,  340.)  In  another  case,  it  appeared 
that  the  plaintiff's  clerk  had  made  entries  of  sales  of  wool  to  the  defendant,  in  the  plain- 
tiff's books ;  and  he  **  was  permitted  to  swear  to  the  exact  quantity  of  wool  delivered, 
and  the  various  qualities  of  it,  by  referring  to  an  extract  from  the  plaintiff's  day  book 
of  entries,  made  by  himself  at  the  time  of  the  delivery."  He  said  he  remembered  the 
fact  of  delivering  the  wool  in  consequence  of  the  defendant's  letters,  "  and  of  his 
making  the  entries  thereof  in  the  plaintiff's  day  book,  but  that  he  could  not  state  the 
precise  quantity,  nor  the  different  qualities,  without  refreshing  his  memory,  by  referring 
to  a  copy  of  the  entries  which  he  had  made."  The  court  inclined  that  his  testimony 
was  properly  received,  even  as  to  quantity  and  quality,  though  the  case  went  off  on 
another  point  (Robertson  v.  Lynch,  18  John.  Rep.  452, 3, 457.)  At  the  trial,  a  witness 
said  he  did  not  recollect  a  fact ;  but  having  looked  at  a  paper  not  written  by  himself, 
he  then  said  he  distinctly  recollected.  He  had  before  said  he  did  not  know  whether 
he  should  remember  afler  seeing  the  paper.  His  testimony  was  objected  to.  Lord 
Ellenborough,  C.  J. :  "  It  is  sufficient  if  a  man  can  positively  swear  that  he  recollected 
the  fact,  though  he  had  totally  forgotten  the  circumstance  before  he  came  into  court ; 
and  if  upon  looking  at  any  documenifhe  can  so  far  refresh  his  memory  as  to  recoUeet 
a  circumstance,  it  is  sufficient ;  and  it  makes  no  difference  that  the  memorandum  was 
written  by  himself;  for  it  is  not  the  memorandum  that  is  the  evidence,  but  the  recol- 
lection of  the  witness."  In  this  the  whole  king's  bench  agreed,  and  refused  even  a  rule 
to  shew  cause.    (Henry  v.  Lee,  2  Chit.  Rep.  124,  A.  D.  1814.) 

This  kind  of  testimony  is  no  doubt  subject  to  abuse,  as  we  have  seen  in  respect  to 
the  original  memorandum.  Its  character  and  influence  on  the  mind  of  the  witness  ought 
therefore  to  be  ascertained,  and  every  latitude  of  inquiry  should  be  given,  to  learn  the 
manner  in  which  it  was  furnished.  If  it  make  any  part  of  his  recollection,  the  testimo- 
ny so  far  goes  for  nothing.    The  great  objection  to  the  use  of  such  testimony  at  all. 
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on  an  examipation  in  chief,  is,  that  it  operates  on  the  mind  of  the  witness  like  a  leading 
question,  furnishing  him  with  points  of  recollection,  and  words  too,  of  which  he  be- 
comes the  mere  echo.  And  this  objection  has  several  times  been  made.  Yet,  on  some 
occasions  memoranda  are  so  necessary  that  the  objection  has  generally  been  dis- 
allowed, or  qualified.  On  sci.  fa.  to  repeal  a  patent  for  a  machine,  counsel  were  allow- 
ed to  put  the  drawing  of  a  like  machine  which  the  witness  had  constructed,  into  his 
hands,  though  the  drawing  was  made  by  another,  and  to  ask  him  if  he  had  such  a  re- 
collection of  his  machine  as  to  say  the  drawing  was  correct,  though  it  was  objected 
that  this  was  inadmissible,  unless  the  witness  had  made  the  drawing  himself;  and  that 
it  was  a  lumping  way  of  leading  the  witness.  (Rex  v.  Hadden,  1  Carr.  &,  Payne,  184.) 
But  in  an  action  for  negligent  driving,  a  plan  which  is  to  be  put  into  the  hands  of  the 
witnesses  should  merely  shew  tlie  street,  the  pavement,  the  turnings,  corners.  Sec,  and 
not  tlie  supposed  position  of  the  carriages.  If  it  contain  the  latter,  the  judge  will  not 
allow  it  to  be  used.  (Beamon  v.  Ellice,  4  Carr.  &  Payne,  585.)  The  objection  made 
was,  that  with  tiie  position  of  the  carriages,  the  plan  would  be  in  nature  of  a  leading 
question. 

The  memorandum,  from  which  a  third  person  testified,  having  been  made  by  the 
counsel  in  the  cause,  proof  by  the  same  witness  was  allowed  of  what  the  counsel  had 
said,  showing  that  he  made  it  before  the  fact  occurred.  (Withers  v.  Atkinson,  1 
Watts,  236.) 


NOTE  529— p.  290. 

Folkes  V.  Chad,  cited  by  our  author,  has  lately  been  published  from  the  MS.  reports 
of  Mr.  Douglass.  (See  3  Dougl.  Rep.  157.)  For  the  general  doctrine  advanced  in 
this  paragraph  of  our  author,  see  also  the  opinion  of  Savage,  C.  J.,  in  the  Jefferson 
Ins.  Co.  V.  Cotheal,  (7  Wend.  78,)  who  adopts  several  of  the  illustrations  contained  in 
the  text.  See  also  Corlis  v.  Little,  1  Green,  232 ;  Crowell  v.  Kirk,  3  Dev.  355 ;  Ro- 
chester V.  Chester,  3  N.  H.  Rep.  349, 366,  6 ;  and  The  People  v.  De  Graff,  1  Wheel. 
Cr.  Cas.  205.  "  People  entertain  opinions  on  almost  every  subject  that  comes  into  a 
court  of  justice,  some  on  one  side,  some  on  the  other ;  and  if  one  man's  opinion  is  evi- 
dence, every  man's  is  so.  But  the  jury  is  kept  together  in  order  to  exclude  all  mere 
opinions,  so  as  to  bring  them  to  decide  on  the  merits  of  a  title,  according  to  their  own 
opinion  on  the  facts  in  evidence."  (Per  Ford,  J.  in  Corlis  v.  Little,  I  Green,  232.)  So 
closely  is  this  rule  adhered  to,  that  even  subscribing  witnesses  to  a  will  cannot  be  al- 
lowed to  express  an  opinion  as  to  the  testator's  sanity.  (Per  Daniel,  J.  in  Crowell  v. 
Kirk,  3  Dev.  357.)  And  clearly  none  other  can  be  permitted  to  express  such  opinion, 
unless  he  be  a  physician,  or  a  man  possessing  scientific  knowledge  on  the  subject.  The 
opinions  of  witnesses  are -confined  to'  men  of  science,  art  or  skill  in  some  particular 
branch  of  business.  (Per  Daniel,  J.  in  Crowell  v.  Kirk,  8  Dev.  356, 7.  Per  Ford,  J. 
in  Corlis  v.  Little,  1  Green,  232.)  A  witness  is  not  to  statie  what  constitutes  mentaj 
capacity,  or  a  disposing  mind  and  memory,  that  being  a  matter  of  legal  definition.  He 
may  state  the  testator's  degree  of  intelligence  or  imbecility  in  the  best  way  he  can,  so 
as  to  impart  to  the  court  and  jury  the  knowledge  of  his  meaning,  that  they  may  ascer- 
tain what  was  the  state  of  the  testator's  mind  and  memory.    (Per  Ruffin,  J.  in  Cro- 
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tvoU  V.  Kirk,  S  Dev.  S58.)  Other  cases,  howcTer,  though  they  acknowledge  the  gen- 
eral rule,  disagree  with  the  above  as  to  opinions  upon  the  question  of  sanity.  On 
trying  a  defence  of  lunacy  interposed  against  a  promissory  note,  witnesses  who  were 
not  profes-sional,  were  allowed  to  state  their  o{Mnions,  though  held  these  must  be  giFeii 
in  connection  with  the  facts  on  which  they  were  formed.  (Grant  v.  Thompson,  4 
Conn.  Rep.  303,  308, 9.)  The  court  rely  on  Swifl's  Ev.  Ill,  who  makes  sanity  an  ex*" 
coption  to  the  ireneral  rule.  He  says  t!ie  testimony  of  witnesses  on  this  subject  will 
generally  be  in  the  shape  of  an  opinion.  But  tliey  roust  detail  the  &cts.  (^d.)  The 
same  thing  was  allowed  to  subscribing  witnesses  to  a  will,  as  to  the  testator's  sanity ; 
(Pool  V.  Richardson,  3  Mass.  Rep.  330 ;  and  see  Dickinson  v.  Barber,  9  Mass.  Rep. 
S37 ;)  and  to  other  witnesses,  who  spoke  from  actual  knowledge  of  the  testator.  (Wo- 
gan  V.  Small,  1 1  Serg.  &  Rawle,  141.  Harrison  r.  Rowan,  S  Wash.  C.  C.  Rep.  580.) 
Indeed,  in  Wogan  v.  Small  the  court  allowed  the  question,  "  Did  you  think  the  testa- 
tor fit  or  unfit  to  make  a  will  ?"  and  in  Rambler  v.  Tryon,  (7  Serg.  &  Rawle,  90,)  held 
that  facts,  and  opinions  of  Sanity  founded  on  them,  may,  as  to  a  testator,  be  received 
from  any  of  his  acquaintances.  Some  of  these  authorities  appear  too  anomalous  to  be 
relied  on  as  a  safe  guide  to  the  practitioner,  out  of  the  very  courts  where  they  arose. 

In  questions  of  the  value  of  property,  the  witness  roust  oilten  testify  to  opinion. 
(Swift s  Ev.  111.  Kellogg  v.  Krauser,  14  Serg.  &  Rawle,  137,  141,  2.  Rochester  r. 
Chester,  3  N.  H.  Rep.  349,  365, 6,  contra.)  So  with  regard  to  hand-writing.  (Swift's 
£v.  111.)  The  value  of  a  piece  of  land  in  market  being  material,  the  court  refused  to 
allow  witnesses  wlio  had  not  been  in  a  course  of  buying  and  selling  such  land,  to  give 
an  opinion.  They  said  it  must  be  described,  and  the  jury  must  judge.  And  they 
questioned  the  admissibility  of  such  evidence,  even  from  witnesses  skilled  in  and  used 
to  dealing  in  such  property  in  the  neighborhood  where  it  lay.  (Rochester  v.  Chester, 
3  N.  H.  Rep.  349,  364  to  866.)  But  Kellogg  v.  Krauser,  (14  Serg.  &  Rawle,  137, 
141, 3,)  is  directly  the  contrary.  Mere  naked  opinion  as  to  the  age  of  a  party  from  his 
appearance  only  was  rejected.  The  opinion  in  the  case  was,  "  I  should  think,  from 
his  appearance,  that  he  was  a  minor  between  14  and  17  years  of  age*"  It  was  znate- 
rial  to  prove  the  person  under  31.  The  court  thought  that  if  the  witnesses  had  stated 
the  facts  indicative  of  age,  and  then  followed  with  an  opinion,  that  woukl  have  been 
admissible.  (Morse  v.  The  State  of  Connecticut,  6  Conn.  Rep.  9, 13.)  And  though 
usage  of  trade  may  be  proved,  this  cannot  be  by  mere  naked  opinion.  (Austin  v.  Wil- 
iiams,  3  Hamm.  Rep.  61,  64.)  Of  course  a  witness  cannot  be  permitted  to  prove  the 
opinions  of  others  on  any  question.  (Robbins  v.  Treadway,  3  J.  J.  Marsh.  543.) 
Whether  buildings  are  so  located  and  of  such  a  description  as  to  increase  the  risk 
above  that  covered  by  a  premium  in  a  policy  of  insurance,  is  not  a  matter  of  skill  to  be 
determined  by  experts  in  the  business  of  insurance.  And,  therefore,  the  opinion  of  the 
president  of  an  insurance  company  on  this  point,  upon  the  fkcta  disclosed  in  evidence, 
was  excluded.  (Jefferson  Ins.  Co.  ▼.  Cotheal,  7  Wend.  73,  77, 8.)  Nor  can  the  opin- 
ion of  underwriters  whether  certain  circumstances,  as  rumours  and  the  like,  would 
have  prevented  an  insurance,  be  received,  (id.  79.)  Rickards  v.  Murdock,  10  Bam. 
fit  Cressw.  537,  infra,  S.  C,  contra.)  Nor  a  surveyor  as  to  the  proper  kication  of  a 
grant.  (Farar's  heirs  v.  Warfield,  8  Mart  Lou.  Rep.  N.  S.  695.)  In  justifying  a 
libel  accusing  the  plaintifi*,  a  ph3rticiaB,  of  having  so  conduoled  in  giving  countenance 
to  a  quack,  that  no  respectable  physician  could  coBSuit  with  him  without  injuring  him^ 
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self  in  the  eyes  of  his  brethren,  it  was  held  that  medical  gentlemen  could  not  be  asked, 
on  a  statement  of  the  plaintiiPs  conduct,  whetlier  the  libel  was  true.  Tindal,  C.  J. 
said,  '^  Witnesses  skilled  in  any  art  or  science  may  be  called  to  say  what,  in  iheir  judg* 
ment,  would  be  the  result  of  certain  facts  submitted  to  their  xx>nsideration ;  but  not  to 
give  an  opinion  on  things  wiih  which  a  jury  may  be  supposed  to  be  equally  well  ac* 
quainted.  If  in  this  case  any  specific  rules  of  the  knedkal  profession  had  been  given  ia 
evidence,  the  defendant  perhaps  might  have  been  allowed  to  show  that  the  plaintiff,  by 
violating  those  rules,  had  rendered  himself  unworthy  of  the  countenance  of  bis  hnih^ 
ren.  But  the  answer  here  may  depend  altogether  on  the  temper  and  peculiar  opinions 
of  the  individual  witness."    (Ramadge  v.  Ryan,  9  Bing.  333.) 

But  ia  an  action  for  breach  of  marriage  promise,  a  vntness  for  the  plaintiff  was  a1^ 
low«d  to  answer  the  question  whether^  living  with  the  plaintiff  and  from  an  observa- 
tion of  her  deportment.  Sec.  he  was  of  opinion  tliat  the  plaintiff  was  sincerely  attached 
to  the  defendant.    (M'Kee  v.  Nelson,  4  Cowen's  Rep.  S55.) 

In  respect  to  matters  which  call  for  opinions  founded  on  peculiar  knowledge,  it  is  pwj^ 
«r  for  the  court  first  to  ascertain  whether  the  witness  be  an  expert,  that  is  to  say,  skilled 
in  the  matter  to  which  his  opinion  is  desired.  They  may  be  satisfied  on  this  question  by 
examining  the  witness  himself  and  others,  as  was  done  in  Mendum's  case,  (6  Rand.  709, 
710.)  The  objection  was,  that  the  witness  offered  did  not  possess  such  a  degree  of  skill 
and  experience  as  a  surgeon,  as  would  warrant  the  court  in  taking  his  opinion.  The 
evidence  was  that  the  witness  had  graduated  as  a  surgeon  at  the  university,  where 
ample  means  of  surgical  instruction  existed,  that  he  had  practiced  medicine  and  sur* 
gery  17  years  in  the  country,  had  performed  surgksal  operations  sometimes  with,  and 
sometimes  without  the  aid  of  others,  though  yery  seldom.  It  appeared  that  he  stood 
high  as  a  physician  in  his  neighborhood,  and  was  confided  in  as  a  surgeon,  &c.  An« 
other  surgeon  was  examined  as  to  the  witness'  standing.  The  witness  himself  was 
interrogated  as  to  his  particular  practice,  and  though  lie  had  never  actually  inqiected 
a  stab  made  by  a  knife  or  dirk,  he  was  received,  upon  his  general  knowledge  and  ex* 
perience,  to  give  his  opinion  whether  the  particular  wound  was  made  by  one  ct 
the  other. 

Professfonal  books  or  books  of  science,  (e.  g.  medk^l  books)  are  not  admissible  as 
evidence,  though  experts  may  be  asked  tlieir  judgment  and  &e  grounds  of  it,  which 
may,  in  some  degree,  be  founded  on  books  as  a  part  of  their  general  knowledge:  (Col» 
lier  V.  Simpson,  5  Garr.  &  Payne,  73.) 

With  regard  to  the  various  departments  of  knowledge,  from  which  opinions  may  be 
received,  and  the  extent  to  which  they  are  admissible,  and  may  be  relied  on,  the  ca* 
ses  furnish,  though  not  a  full  and  perfect,  yet  a  considerable  variety  of  illustration. 
In  an  action  for  negligently  steering  a  ship,  you  may  ask  experienced  nautical  men 
whetlier  certain  acts  amounted  to  negligence.  (Malton  v.  Nesbit,  1  Can*.  &>  Payne, 
70.)  They  may  state  to  what  they  think  the  cause  of  the  accident  is  attributable  $ 
but  they  ought  not  to  say  they  consider  the  fault  on  one  side  or  the  other.  (Jameson 
V.  Drinkald,  IS  Moore,  14S,  157.)  On  tlie  trial,  it  became  important  to  ascertain 
whether  certain  heaps  of  stones  were  pat  up,  and  certain  trees  were  anciently  markedi 
for  the  purpose  of  making  them  monuments  of  boundaries.  -  The  plaintiff  called  S.  H*» 
an  experienced  and  skilful  surveyor,  who  testified  as  to  the  appearance  of  the  stones 
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and  trees.  Hia  opinion  was  then  asked,  whether  the  trees  and  stones  were  or  were 
not  bunndarirs.  This  was  objected  to  by  the  defendant,  on  the  ground  that  the  wit- 
ness oii^iit  to  be  confined  to  the  statement  of  facts,  leaving  the  jury  to  judoe  whether 
the  trees  and  stones  were  or  were  not  boundaries.  The  court  lield  tlie  opinion  of 
the  witness  competent ;  and  Parker,  C.  J.  said :  "  He  being  a  practlca!  surveyor  with 
long  experiLUce,  would  have  Required  skill  in  determining  whc titer  marks  on  trees  and 
piles  of  stores  were  intended  a  a  monuments  of  boundaries."  (Davis  v.  Mason,  4  Pick. 
156,  7,  8,  9.)  Tlie  opinran  of  an  underwriter  was  held  admissible,  that  the  withhold* 
ing  certain  communications  was  a  material  suppression.  (Ricards  v.  Murdock,  10 
Bam.  «t  Cress.  527.) 

On  a  question  whether  the  testatrix  was  sane,  the  physicians  were  asked,  wlietlier, 
from  the  circumstances  of  the  patient,  and  the  symptoms  they  observed,  they  were 
capable  of  forming  an  opinion  of  the  soundness  of  her  mind ;  and  if  so,  whether  Ihey 
thence  concluded  that  her  mind  was  sound  or  unsound ;  and  in  eitiier  case,  they  were 
required  to  state  the  circumstances  or  symptoms  from  which  they  drew  their  conclu- 
sions. (Hathorn  v.  King,  8  Mass.  Rep.  371.)  In  a  subsequent  case,  the  court  denied 
general  evidence  of  physicians,  tliat  a  roan  was  in  their  opinion  insane,  they  not  stat- 
ing any  circumstances  on  which  ilieir  opinions  proceeded.  (Dickenson  v.  Barber,  9 
Mass.  Rrp.  2-25.)  These  cases  are  cited  with  approbation  by  Savage,  C.  J.  in  Jeffer- 
son Ins.  Co.  V.  Cotheal,  7  Wend.  78. 

On  trials  for  murder  by  poisoning,  the  opinions  of  physicians  are  a  very  usual,  and 
indeed  an  almost  indispensable  resource,  in  settling  the  question  whether  the  deceased 
came  to  his  death  from  that  cause.  The  opinions  of  skilful  and  practical  chemist^ 
though  thry  do  not  profl'sa  medical  knowledge,  it  is  presumed  may  also  be  resorted  to. 
The  rul'js,  observations  and  experiments  by  which  professional  opinion  should  be 
guided  in  these  cases,  arc  very  handsomely  discussed  in  2  Beck's  Medical  Jurispru- 
dence, ch.  3  to  7  inclusive.  There  is  also  a  title  devoted  to  this  subject  in  Macnally*6 
Ev.  2^25  to  ^Q9 ;  the  whole  of  ch.  30.  So  far  as  this  goes  to  legal  doctrines,  directing 
the  judicial  application  of  medical  or  chemical  skill,  it  is  valuable ;  but  in  guiding  that 
skill,  it  is  obviously  deficient;  and  must  be  so,  coming  from  any  hand  short  of  an  ex- 
pert himself.  Smattering  and  quackery  are  sufficiently  dangerous  anywhere;  they 
are  pcculiaiiy  so  in  medical  jurisprudence.  We  had  occasion,  through  Mr.  Evans, 
ante,  note  3-24,  p.  415,  to  suggest  rules  for  appreciating  this  kind  of  evidence,  though 
the  dist'nctions  of  the  witness  be  perfectly  incomprehensible  to  untutored  minds.  Mr. 
MacnallyV  1h>uk  certainly  puts  forward  some  other  precautions  which  are  not  without 
their  use.  We  are  not  to  receive  such  opinions  implicitly  in  all  cases.  In  trials  for  in- 
fanticide, tlie  floating  of  the  lungs  in  water  was  formerly  held  to  be  ground  on  which  a 
surgeon  might  justify  an  opinion  that  the  deceased  infant  was  Ixirn  alive;  a  test  which 
DvK tor  Hunter  afterwards  held  insufHcicnt.  (Macnally,  329.)  But  see  1  Beck's  Med. 
J\lri^ii)r.  ^23, 6.)  While  the  testimonies  of  prolessional  men  of  known  skill  and  just  es- 
timation are  i;tiirmative,  they  are  generally  to  be  credited  ;  whereas,  when  negative, 
their  evi  lence  does  not  amount  to  the  disproof  of  a  charge  otherwise  established  by 
various  and  independent  circumstances.  The  party  being  interested  in  the  death, 
having  made  secret  preparations  of  poison  williout  probable  motive,  having,  in  other 
instances,  brought  the  life  of  the  deceased  into  danger,  having  discovered  an  expecta- 
tion of  the  fatal  event ;  that  event  having  taken  place  suddenly  and  without  previotis 
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ill  health ;  having  endeavored  to  stifle  inquiry  by  precipitately  burying  the  body,  and 
afterwards,  on  inspection,  signs  agreeing  with  poison  being  observed,  though  medical 
men  will  not  positively  a fRrm,  and  are  not  uniform  iu  their  opinions  that  the  signs  could 

• 

not  have  been  owing  to  any  other  cause ;  such  cumulative  strength  of  circumstantial 
evidence  wrought  the  conviction  of  captain  Donnelly  of  murder,  by  the  ministration  of 
laurel  water  to  Sir  Theodosius  Bough  ton.  The  conviction,  however,  did  not  give  gen- 
eral satisfaction.  "Tiie  strong  charge  of  BuUer,  J.,  and  the  evidence  of  the  medical  wit- 
nesses, were  afterwards  severely  criticized  in  several  publications,  and  among  others, 
in  the  "  Theory  of  Presumptive  Proof,"  a  treatise  noticed  by  us  ante,  note  323,  p.  386. 
A  leading  witness,  Doctor  Hunter,  thought  the  signs  did  not  raise  a  suspicion ;  but 
BuUef,  J.,  applied  the  strong  language  usual  on  such  occasions,  to  the  other  facts  in 
proof;  "  circumstances  cannot  lie."  (See  Macnally,  329, 330,  in  connection  witlj  app. 
to  Phill.  £v..  Am.  ed.  1816.)  Two  respectable  surgeons  also  differed  upon  the  ques- 
tion whether  one  Jackson  died  by  poison,  though  the  body  was  opened  the  morning 
after  his  death;  one  pertinaciously  adhering  to  the  hypothesis  of  poison,  and  the  other 
to  a  decided  bilious  habit  of  Jackson,  wrought  upon  by  the  sudden  agitation  conse- 
quent on  his  being  brought  to  the  bar  to  receive  sentence  of  death  for  high  treason. 
He  there  fell,  and  expired  suddenly,  while  his  counsel  were  arguing  in  arrest  of  judg- 
ment. (Macnally,  330,  et  seq.)  A  physician  may  with  propriety  be  called  to  show 
the  position,  direction  and  extent  of  a  wound,  and  the  obstacle  an  instrument  might 
meet  with  in  its  progress.  But  whether,  in  a  certain  relative  position,  and  in  a  partic- 
ular m^inner,  or  by  a  particular  motion,  certain  muscular  strength  would  be  equal  to 
the  infliction  of  a  certain  wound,  seems  to  be  more  properly  a  matter  for  the  jury,  upon 
the  facts,  (Goodwin's  case,  N.  Y.  Gen.  Sess.  March,  1820,  Golden,  mayor,  presid- 
ing, 5  C.  H.  Rec.  25,  26,  31.)  A  surgeon  may  speak,  as  to  the  cause  of  the  death ; 
but  he  should  not  go  farther,  and  pronounce  on  the  merits,  that  the  prisoner  has  or 
has  not  been  guilty  of  murder.  (Per  Park,  J.  in  Jameson  v.  Drinkald,  12  Moore,  157.) 
And  see  per  Savage,  C.  J.,  to  the  same  effect,  in  Jefterson  Ins.  Co.  v.  Cotheal,  7  Wen* 
dell,  78. 
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In  addition  to  the  direct  condradiction  of  the  witness,  you  may  impeach  him  by  prov- 
ing that,  at  the  time  of  the  transaction,  he  was  in  such  a  state  of  mind  as  to  be  inca- 
pable of  exercising  a  correct  discriminafion.  One,  among  other  grounds,  is  that  he 
was  intoxicated.  The  case  in  which  this  was  held,  also  decides  that  the  fact  of  intox- 
ication could  not  be  shown  by  the  quantity  of  liquor  drank  by  the  witness  shortly  before 
going  to  the  place  of  the  alleged  transaction,  but  it  might  be  proved  by  direct  testimo- 
ny, or  any  acts  or  conduct  of  the  witness,  evincing  a  state  of  intoxication.  Quere,  of 
the  distinction.    (Tuttle  v.  Russell,  2  Day,  201 .) 

But  the  two  last  paragraphs  of  our  author  relate  mainly  to  the  mode  of  attacking 
the  general  credibility  of  the  witness ;  not  his  credit  in  the  particular  cause.  The  dis- 
tinction is  an  important  one,  which  should  be  constantly  kept  in  view,  in  considering 
the  various  modes  by  which  credit  may  be  assailed. 
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In  the  first  place,  the  cases  all  agree  in  the  proposition  that  the  general  character  of  the 
witness  may  be  assailed ;  in  wliat  sense  will  be  fully  seen  by  our  author,  in  connection  with 
this  note  and  the  next  i  and  for  the  general  proposition,  among  a  multitude  of  otlier  eases, 
see  Blue  v.  Kibby,  1  Monroe,  195 ;  The  State  v.  Alexander,  2  Rep.  Const.  Ct  174,  per 
Cheves,  J. ;  and  Anonymous,  1  Hill's  Rep.  951.  The  rule  extends  to  every  witness, 
even  though  he  be  the  party  in  the  cause.  (Kitchen  v.  Tyson,  S  Murph.  SI 4.)  In 
general,  the  witness  must  first  be  sworn-  and  examined ;  but  this  is  not  unireisally  ao. 
The  counsel  for  the  prosecution,  in  opening,  having  named  A.  and  B.  as  witnasse* 
whom  lie  should  call,  the  former  being  king's  evidence,  Parke,  J.  aliopred  the  prisoner 
to  impeadi  their  general  character,  before  they  were  sworn.  (Rex  v.  Nichols,  5  Carr. 
It  Payne,  600.)  And  deceased  subscribing  witnecBes,  where  their  band-writing  came 
kk  place  of  their  oath,  were,  in^  Doe,  ex  dem.  Sutton,  v.  Ridgway,  4  Barn.  &  Aid*  55, 
55,  placed  by  Bailey,  J.  on  the  same  fooling  as  if  living  and  sworn,  for  the  purpose  of 
proving  their  declarations  inconsistent  with  tlieir  attestation.  And  in  a  modern  case: 
in  South  Carolina  that  principle  was  acted  upon,  by  allowing  proof  that  a  subsoribing 
witness  to  a  deed,  now  deceased,  had,  during  hit»  lifetime,  both  stated  and  made  affi* 
davit  that  the  deed  was  antedated.  (M'Elwee  v.  Sutton,  2  Bail.  138.)  Upon  the 
fame  principle,  it  has  lately  been  held  in  Tennesee,  Ihat  the  general  character  of  at- 
testing  witnesses,  by  whon»a  deed  of  land  is  proved  summarily  (or  the  ptirposes  of  re- 
gistry, may  be  impeached ;  (Gpardenliire  v.  Parks,  3  Yerg.  33 ;)  and  in  Pennsylvania, 
that  an  abseni  merchant's  clerk,  whose  original  entries  are  therefore  admissible  as 
proof  against  a  vendee,  may  be  impeached  in  the  same  way.  (CrCniae  v.  Miller,  W 
Serg.  &Rawle,  155.) 

Anotlier  proposition  of  our  author  is,  that  even  wliere  the  witness  himself,  on  cross- 
examination,  denies  a  particular  fact  going  to  impeach  his  general  credit,  witnesses  can- 
aot  be  called  to  contradict  him.    As  bearing  upon  this,  see  ante,  note  533,  a,  p.  745,  and 
the  case  of  Rex  v.  Rudge  there  cited  from  3  Peak.  N.  P.  Cas.  333, 3.    See  also-ante,  ncOe 
509,  p.  373h    The  case  of  Rex  v.  Rudge  '» the  leading  authority  to  this  point.   With  a 
view,  therefore,  of  exhibiting  the  poin4  as  distinctly  as  possible,  we  stated  the  case  an- 
te, note  538,  p.  748,  so  much  at  large,  that  tlie  reader  may  see  tlie  argument  on  which 
k  proceeds.    It  shoukl  be  noted  that  the  case  rests  on  the  ground,  that  the  questions 
jmt  to  and  answered  by  the  witness,  which  were  then  sought  to  be  folbwed  out  by  liis 
contradictioo,  related  to  his  general  credibility.    Our  author  very  properly  keeps  up  a 
distinction  between  the  right  to  contradict  the  lyitness  in  respect  to  any  fact  relating^ 
to  bis  credit  in  the  particular  cause,  and  one  whicb  goes  to  the  point  of  his  being  a 
credit-worthy  roan^    When  the  authorities  say  that  particular  facts  shall  not  be  given 
kk  evidence  to  impeach  the  credit  of  the  witness,  they  always  mean,  as  we  shall  see 
more  partiudarly,  iivfra,  the  general  credit ;  and  we  saw  by  our  author,  ante,  p.  373, 
and  note  509  to  that  page,  tliat  so  far  as  particular  credit  may  be  concerned,  particu- 
lar inquiries  are  relevant ;  and  that  they  are  so  not  only  on  cross-examination  of  the 
witness,  but  if  he  violates  the  truth  on  such  cross-examination,  he  may  be  set  right  by 
s  contradiction.    By  disregarding  the  nature  of  this  inquiry,  an  apparent  and  per- 
liaps  real  discrepancy  has  sometimes  exhibited  itself  between  eases  in  the  same  court, 
and  indeed  before  the  same  judge.    An  instance  of  this  is  presented  by  our  author, 
ante,  p.  373,  notes  (3)  and  (4)  in  Harris  v.  Tippett,  and  Yewin's  case,  (reported  3 
Campb.  637,  8.)    We  apprehend  the  distinction  cannot  be  more  perfectly  illustrated 


[Ch.  8.  Of  the  Examination  of  Witnesses.  765 

than  by  these  two  cases.  In  Yewin's  case,  a  boy,  the  prosecuting  witness  denied  that 
he  had  been  accused  of  ix>bbing  the  defendant,  and  that  he  had  said  he  would  be  re- 
venged on  him.  Lawrence,  J.  refused  testimony  to  contradict  him  as  to  the  charge  of 
robbery  having  been  made,  (this  touching  his  general  credit  only ;)  but  allowed  it  as 
to  his  threaty  (this  going  to  Yiv&partievlar  credit  in  the  cause.)  Yet  on  the  subsequent 
trial  of  Harris  v.  Tippett,  where  the  defendant's  witness  denied  that  he  had  attempt- 
ed to  dissuade  one  of  the  plaintii!*'s  witnesses  from  attendiug  the  trial,  evidence  to 
contradict  him  was  overruled,  and  the  judge  treated  it  as  a  question  going  to  his  gen- 
eral misconduct  or  credit.  The  principle  was  evidently  misapplied  in  the  haste  of  nisi 
prius ;  for  who  can  doubt  that  the  high  handed  wickedness  of  dissuading  a  witness, 
ought  to  have  demolished  all  particular  credit  in  the  dissuading  witness  ?  True,  it 
was  a  crime,  and  went  to  the  witness'  character,  and  so  would  perjury  in  the  partic- 
ular case;  but  it  was  no  less  a  fact  relevant  to  the  cause,  with  regard  to  which  the 
rule  would  sanction  a  particular  inquiry.  Both  the  above  cases  were  before  Law- 
rence, J.  who  also  tried  Rex  v.  Rudge ;  and  was  among  the  most  able  of  the  £nglish 
nisi  prius  judges.  Upon  the  same  distinction,  it  was  very  sensibly  holden  in  State  v. 
Alexander,  (2  Rep.  Const.  Ct.  171, 174,)  that  you  cannot  prove  that  a  prosecuting 
witness  had  used  criminating  language  against  the  defendants  which  was  false.  This 
would  be  merely  to  impeach  his  general  credibility,  so  &r  as  the  falsehood  was  in 
question.  But  when  the  learned  judge  goes  on  to  intimate  in  that  case,  that  you  may 
not  cross-examine  to,  and  show  malice  in  any  way  in  the  mind  of  the  witness  against 
the  defendant,  he  certainly  goes  against  some  of  the  cases.  (See  particularly  Atwood 
V.  Welton,  7  Conn.  Rep.  66,  70,  and  several  authorities  cited  in  connection  wifh  that 
case,  ante,  note  609.)  See  also  Ye  win's  case,  ut  supra.  The  prosecuting  witness,  in 
State  V.  Alexander,  had  com^^ined  of  several  of  the  defendants  having  dug  a  pit  in 
the  road  for  his  waggon  to  fall  into,  and  of  their  having  mutilated  a  sheep  of  his.  So 
far  the  evidence  was  received,  and  plainly  went  to  show  such  a  state  of  feeling  as 
must  have  detracted  from  the  weight  of  his  evidence.  But  the  defendants  were  properly 
stopped  when  they  proposed  to  show  the  falsehood  of  the  accusa  tions.  The  proposition 
was  divisible  as  in  Yewin's  case,  though  the  division  was  by  a  very  minute  line.  The 
truth  or  falsehood  of  the  criminating  charges  could  certainly  make  little  or  no  differ- 
ence in  the  feelings  of  the  witness;  and  evidently  regarded  his  general  truth  only. 
That  the  plaintiff's  witnesses  had  said  and  written  abusive  things  of  the  defendant, 
was  held  admissible,  as  showing  their  hostile  feelings ;  and  tliat  these  facts  might  be 
shown  by  third  persons  who  heard  or  knew  them.    (Rixey  v.  Bayse,  4  Leigh,  330.) 

The  authorities  all  concur  in  maintaining  this  general  distinction,  however  they  may 
have  slightly  varied  in  its  application.  See  Doe  v.  Hoe,  Anth.  N.  P.  Rep.  80.  Par- 
ticular facts  are  not  to  be  taken  into  account  by  the  impeaching  witness  in  forming 
his  estimate  of  character.  (Fulton  Bank  v.  Benedict,  1  Hall's  Rep.  N.  Y.  C.  P.  480. 
And  see  Swift's  Ev.  1 43.)  The  meaning  of  the  rule  that  you  shall  not  inquire  into  par- 
ticular facts,  is,  that  you  cannot  go  into  the  particular  crunes  of  the  witness.  (Per  O'- 
Neall,  J.,  Anon.  1  Hill's  Rep.  257.)  The  witness  cannot  be  impeached  by  show^ing 
that  she  is  a  common  prostitute.  (Jackson,  ex  dem.  Boyd,  v.  Lewis,  13  John.  Rep. 
504.  Evans  v.  Smith,  5  Monroe,  363,  365.)  Nor  can  it  be  shown  tliat  the  prosecu- 
cutor,  who  is  not  a  witness,  entertains  a  malicious  feeling  towards  the  defendants ;  for 
this  is  not  in  the  least  relevant  to  the  credibility  of  the  witnesses  for  the  prosecution. 
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(State  V.  Collins,  3  Dev.  1 17.)  In  Kimmell  v.  Kimmeli,  (3  Serg.  &  Rawle,  336,)  tbe 
question,  what  is  the  general  character  of  the  witness  sought  to  be  impeached,  lor 
truth,  b(lni»  put,  it  was  ol»j':ctecl  that  the  witness  could  not  speak  of  general  character, 
because  he  knew  nothh)<r  of  his  own  icnowledge.  The  court  held  that  he  could  speak 
of  nothing  but  general  character,  i.  e.  report  in  the  neighborhood,  and  should  not  rely 
on  his  own  knowleJjre.  (Wikc  v.  I/ightner,  11  Serg.  &  Rawle,  198,  S.  P.)  Thus, 
**  he  worked  for  me  tliree  days,  and  from  his  conduct  I  had  reason  to  believe  him  an 
honest  man,"  was  held  inadmissible.  So,  "  I  heard  others  say  he  was  a  bad  fellow;  I 
could  not  place  so  much  confidence  in  his  character  as  in  that  of  a  man  of  integrity," 
for  they  all  come  sh.ort  of  general  character.  "  Particular  instances  of  want  of  veracity, 
or  private  belief  of  destitution  of  moral  principle,  are  always  excluded.  The  witness 
is  not  to  give  his  own  judgnjent  of  the  matter."  (Per  Gibson,  J.  in  Eimmel  v.  Kim- 
mcl,  3  Serg.  &  Rawle,  337.)  '*  A  witness  is  never  permitted  to  speak  of  his  knowl- 
edge of  particular  facts  from  which  he  draws  an  opinion  of  the  witness  examin- 
ed. Particular  facts  cannot  be  given  in  evidence.  Opinion  Will  not  be  evidence 
No  man  is  to  be  discredited  by  the  mere  opinion  of  another.  Few  men  live 
whom  some  do  not  think  ill  of."  (Per  Duncan,  J.  in  Kimmel  v.  Kimmel,  3  Serg. 
&  Rawle,  33S,  9.)  Inquiry  as  to  particular  immoral  conduct  is  not  admissible. 
(Per  Tlio.ni)>on,  J.  in  Jackson,  ex  dem.  Boyd,  v.  Lewis,  13  John.  Rep.  505,  6.) 
Even  in  case  of  rape,  you  cannot  impeach  the  prosecutrix  by  shewing  particular 
acts  of  lewdness;  (Rex  v.  Ilodrrson,  Russ.  &  Ry.  Cr.  Cas.  209,  212;  per  Holroyd, 
J.  in  Bex  V.  Clarke,  2  Stark.  N.  P.  Cas.  241  ;  but  see  Rex  v.  Barker,  3  Carr. 
fc  Payne,  589,  contra ;)  nor  in  an  assault  with  intent  to  commit  a  rape.  (Rex  v, 
Clarkf,  2  wStark.  N.  P.  Cas.  211.)  The  general  character  for  drunkenness  is  not  ad- 
missible, (Briuvlle  v.  M'llvaine,  10  Serg.  &  Rawle,  282,)  any  more  than  general  char- 
acter that  the  witnei^s  had  had  an  attack  of  paral3<^is.  (id.)  That  the  witness  has  been 
indicted  for  perjury,  or  forgery,  is  inadtnissible,  it  not  being  followed  by  a  conviction. 
(Jackson,  ex  dem.  Gibbs,  v.  Osborn,  2  Wend.  555.)  A  witness  cannot  be  asked 
whether  he  has  heard  the  witness  sought  to  be  impeached  commit  perjury  in  the  trial 
of  a  cause ;  and  in  stating  whetlicr  he  would  believe  that  witness  on  bis  oath,  he  must 
do  so  from  his  knowledge  of  the  witness'  general  character,  and  not  from  having  heard 
him  give  particular  evidence  on  a  particular  trial.  (Rex  v.  Hemp,  5  Carr.  &  Payne, 
468.  State  v.  Boswell,  2  Dev.  209,  S.  P.)  He  must  not  repeat  what  strangers  to  the 
witness  may  have  said  of  him ;  but  of  his  character  as  known  among  his  neighbors  and 
acquaintances.  Nor  should  the  opinions  of  the  discrediting  witness  be  (bunded  on  hn 
knowledge  of  particular  facts.  (State  v.  Boswell,  2  Dev.  209.)  A  discrediting  wit- 
ness cannot  be  asked  w^hether  he  has  heard  the  other  witness  accused  of  petit  larceny, 
(Barton  v.  Morphes,  2  Dev.  520.)  But  a  man's  general  character  is  co-extensive  with 
his  acquaintance ;  and  though  a  witness  say  he  is  not  acquainted  with  the  other's 
character  in  his  immediate  neighborhood,  yet'taking  it  upon  him  to  say  that  he  knows 
his  general  character,  he  may  still  be  asked  whether  he  would  believe  him  on  hiB<»ath. 
(Chess  V.  Chess,  1  Pennsylv.  Rep.  32.) 

But  though  you  cannot  go  into  evidence  of  particular  crimes,  vices  or  foibles,  yet 
bad  character  is  not  the  only  mode  of  impeaching  a  witness'  credit.  Where  he  had 
been  heard  to  declare  "  that  if  he  heard  any  man  say  he  teotdd  not  swear  to  a  fie,  he 
would  not  believe  him,  for  on  some  particular  occasions  he  would,  for  he  thought  any 
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man  would;"  this  waa  received  to  impeach  him. '  (Anon.,  I  HilPs  Rep.  25 K)  **  The 
substance  of  this  declaration,"  says  O'Neall,  J.,  "  was,  that  he  would  not,  on  some  oc- 
casions, feel  himself  bound  to  declare  the  truth  on  oath.  This  was  resolving  the  obli- 
gation of  an  oath,  and  ilie  commission  of  perjury,  into  a  matter  of  convenience,  to  be 
judged  of  by  the  witness.  Was  such  a  witness  entitled  to  credit  ?  The  opod  sense  of 
every  man  will  negative  the  question.  Is  not  such  testimony  better  evidence  to  dis- 
credit the  witness  than  even  a  want  of  character  ?  It  is  clear  that  it  is.  For  even  the 
condemned  felon  may  hesitate  ^t  swearing  falsely.  But  the  man  who  believes  that  he 
is  under  no  legal  or  moral  obligation,  at  all  times  and  under  all  circumstances,  to  tell  the 
tmth  under  the  sanction  of  an  oath,  has  destroyed  the  only  test  by  whicli  he  can  claim 
credit  at  the  hands  of  men."  (1  Hill's  Rep.  257,  8.)  Accordingly,  in  Massachusetts 
religious  infidelity  in  an}'  degree,  though  no  objection  on  the  ground  of  incompetency, 
goes  to  credibility.  (Hunscom  v.  Hunsoom,  15  Mass.  Rep  181.)  And  so  semb.  as  to 
any  religious  belief  in  New- York,  short  of  an  absolute  disbelief  in  all  future  punish- 
ment, temporal  or  spiritual,  e.  g.  that  the  witness  is  a  universalist.  (Butts  v.  Swart- 
wood,  2  Cowen's  Rep.  431.  People  v.  Mattes©*,  2  Co  wen's  Rep.  433,  note.  Anon.' 
id.  572,  note.)  And  a  habit  (such  as  drunkenness  or  paralysis)  may  be  shown  in  truth 
to  exist  as  impairing  the  powers  of  discrimination  or  recollection  in  a  witness,  though 
not  with  a  view  to  show  his  moral  habits.  (Admitted  by  Gibson,  J«,  arg.  in  Brindle 
V.  M'llvaine,  10  Serg.  &  Rawle,  285.) 


NOTE  531— p.  293. 

What  shall  be  said  to  be  the  general  character,  see-  ante,  note  344,  p.  460,  46t. 

A  man's  general  character  is  co-extensive  with  his  acquaintance ;  and  though  a  wit- 
ness say  he  is  not  acquainted  with  the  other's  character  in  that  other's  immediate 
neighborhood,  yet  taking  it  upon  the  witness  to  say  he  knows  the  other's  general  char- 
acter, he  may  still  be  asked  whether  he  would  believe  him  on  his  o.nth.  (Chess  v. 
Chess,  1  Pennsylv.  Rep.  82.)  In  cases  of  rape,  you  may  prove  general  bad  character 
for  chastity,  in  the  prosecutrix,  general  lightness  of  character,  and  give  general  evi- 
dence of  her  being  a  street  walker.  (Per  Park,  J.  in  Rex  v.  Barker,  3  Carr.  &.  Payne, 
580.)  But  see  ante,  note  530,  p.  766,  that  you  cannot  show  particular  acts  of 
lewdness. 

In  general,  the  proper  questions  to  determine  the  extent  of  knowledge,  are,  whether 
the  discrediting  witness  knows  the  general  character  of  the  witness  sought  to  be  im- 
peached, in  respect  to  truth,  among  his  neighbors  ;  and  what*  that  character  is ; 
whether  good  or  bad.  He  may  be  inquired  of  as  to  his  means  and  opportunity  of 
knowing  the  character,  as  how  long  he  has  known  the  witnessj  how  near  he  lives  to 
him,  and  whether  his  character  has  been  a  subject  of  general  conversation.  (Swift's 
Ev.  143.)  Some  of  the  like  inquiries  were  made  in  Kimmel  v.  Kimmel,  3  Serg.  & 
Rawle,  336,)  and  the  question  put,  "  What  Ls  the  general  character  of  P.  K.,  in  tlje 
county  of  Somerset,  as  a  man  of  truth  .^"  was  agreed  to  be  proper,  though  it  was  not 
held  that  a  broader  inquiry  into  general  character  would  not  be  admissible.  The 
court  held  that  the  inquiry  must,  however,  be  confined  to  general  report.  The  im- 
peaching witness  must  not  say  he  was  told  that  the  person  had  a  good  or  bad  charac- 
ter.   Reputation,  common  report  oflhe  witness'  neighborhood,  was  the  only  ground  of 
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impeachment  The  same  thing  was  held  in  Wike  v.  Lightner,  (U  Serg.  &.  Rawle, 
198.)  I  have  heard  others  tay^  will  not  do.  Others^  sayings  may  not  be  his  genera^ 
character.  Others  may  be  only  3  or  3.  There  are  Jew  men  of  whom,  some  do  not 
speak  well  and  some  ill.  The  question  is,  rehat  is  said  by  people  in  general?  Everf 
thing  short  of  tliat  is  incorrect.  Witnesses  do  not  always  understand  what  is  meant  by 
general  character  ;  and  therefore  it  is  necessary  to  vary  the  question,  so  as  to  adapt  it 
to  their  comprehension.  But  you  must  never  depart  from  general  character.  (Per 
Tiighman,  C.  J.  in  Wike  v.  Lightner,  11  Serg.  &  Rawie,  199,  300.)  The  inquiiy 
here  was  not  bounded  to  character  for  truth,  though  it  is  conceded  that  ailter  premier 
acquaintance  witli  character  is  sworn  to  by  the  witness,  he  may  be  asked  wbethei*  he 
would  believe  the  witness  examined  under  oath,  (id.)  In  New-Vork,  it  is  said  ihe 
true  inquiry  is  as  to  general  character  for  truth  and  veracity.  (Per  Thompson,  C.  J. 
in  Jackson,  ex  dem.  Boyd,  v.  Lewis,  13  John.  Rep.  504.)  But  not  that  iVua  ia  the 
only  inquiry.  The  chief  justice  says,  at  all  events  this  is  the  principal  and  first  inqui- 
ry, (id.)  That  tlie  witness  was  notoriously  a  common  prostitute,  and  had,  in  truths 
been  the  mother  of  several  bastard  cKildren,  was  held  admissible  in  Commonwealth  v. 
Murphy,  (14  Mass.  Rep.  397.)  No  authority  is  cited ;  the  decision  is  entirely  anoma- 
lous ;  and  is  lefl  still  more  questionable,  if  not  overruled  by  the  Commonwealth  ▼• 
Moore,  (3  Pick.  194,)  where  such  evidence  was  refused,  the  court  saying  that  it  was 
commonly  confined  to  general  character  for  veracity.  Yet  semb.  unchaste  character  is 
admissible  to  impeach  the  credit  of  a  witness  in  Kentucky.  (Evans  v.  Smith,  5  Monroe, 
3tJ3,  365.)  You  may  inquire  Ib^  general  character  in  point  of  veracity.  (Noel  ▼• 
Dickey,  3  Bibb,  S68.)  But  the  question  is  not  confined  to  this ;  you  may  ask  '*  what 
is  the  general  character  of  tb&  witness."  (Noel  v.  Dickey,  3  Bibb.  S68.  Blue  v.  Kib- 
by,  1  Monroe,  195.  Hume  v.  Scott,  3  Marsh.  360.)  The  form  in  the  latter  caj^  was, 
"  what  is  the  general  moral  character  ?"  and  held  that  yotr  need  not  add  "  in  respect  to 
truth  and  veracity ;"  though  the  court  held  otherwise  in  Mobly  v.  Hamit,  1  Marsh. 
591.  In  sustaining  the  more  general  question  in  Hume  v.  Scott,  the  court,  by  Mills, 
J.,  remark :  "  Every  person  conversant  with  human  nature,  must  be  sensible  of  the 
kindred  nature  of  the  vices  to  which  it  is  addicted.  So  true  is  this,  tliat,  to  ascertain 
the  existence  of  one  vice,  of  a  particular  character,  is  frequently  to  prove  the  existence 
of  more  at  .the  same  time,  in  the  same  individual.  Add  to  this,  that  persons  of  infa- 
mous character,  may  and  do  frequently  exist,  who  have  formed  no  character  as  to  their 
lack  of  truth ;  and  society  may  have  never  had  the  opportunity  of  ascertaining  that 
they  are  false  in  their  words  or  oatlis.  At  the  same  time  they  may  be  so  notoriously 
guilty  of  acting  falsehood  in  frauds,  forgeries,  and  other  crimes,  as  would  leave  no 
doubt  of  their  being  capable  of  speaking  and  swearing  it ;  especially  as  they  may  fre- 
quently depose  falsehood  with  greater  security  against  detection,  than  practice  those 
other,  vices.  In  such  cases,  and  with  such  characters,  ought  the  jury  to  be  precluded 
from  drawing  inferences  unfavorable  to  their  truth  as  witnesses,  by  excluding  their 
general  turpitude  ?  By  the  character  of  every  individual,  that  is,  by  the  estimation  in 
which  he  is  held  in  the  society  or  neighborhood  where  he  is  conversant,  his  word  and 
his  oatl)  are  estimated.  If  that  is  free  from  imputation,  his  testimony  weighs  well.  If 
it  is  sullied,  in  the  same  proportion  his  word  will  be  doubted."  The  reasoning  of  Spen- 
cer, J.  in  the  People  v.  Herrick,  (13  John.  Rep.  84,)  evidently  supposes  that  the  con* 
viction  of  an  infamous  crime  (as  petit  larceny)  would  create  a  character  destructive  to 
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the  witness'  credibility,  equally  as  if  it  related  to  his  veracity.  The  credit  of  a  witness 
nay  be  impeached :  1.  By  general  evidence  derived  from  the  opinion  of  witnesses  that 
he  is  not  worthy  to  be  believed  on  oath.  (Stale  v.  Boswell,  S  Dev.  309, 210.)  3.  You 
may  prove  him  of  bad  moral  character.  The  question  need  not  be  restricted  to  an  in- 
quiry as  to  truth  and  veracity.  (State  v.  Stallings,  3  Hay  w.  300.  State  v.  Boswell,  3 
Dev.  209,  310.)  The  form  oi'  both  questions  is  supported  by  Toomer,  J.  in  the  latter 
cause,  in  a  learned  opinion,  wherein  he  combines  principle  and  authority.  In  this 
cause,  Norwood,  J.  ordered  the  questions  thus :  1 .  What  is  the  general  character  of 
the  witness  for  truth,  when  upon  oath?  2.  What  his  general  character  for  truth  in 
common  conversation?  3.  What  is  his  general  moral  character?  Held  welL  (State 
V.  Boswell,  3  Dev.  309.)  The  discrediting  witness,  on  declaring  an  acquaintance  with 
the  general  character,  and  the  court  being  satisfied  that  he  has  derived  his  information 
from  proper  sources,  may  then,  but  not  before,  be  asked  his  opinion  as  to  the  credit  of 
the  other  witness  under  oath.  (State  v«  Boswell^  2  Dev.  31 1 .)  And  see  Barton  v.  Mor- 
phes,  3  Dev.  520.)  Common  reputation  that  the  witness  had  committed  petit  larceny 
seems  inadmissible.  (Per  Henderson,  C.  J.  in  Barton  v.  Morphea,  3  Dev.  533.)  The 
true  mode  is  first  to  ask,  "  What  is  the  witness'  general  character  ?"  If  the  answer  be 
**  bad,"  tlien  the  question  may  f()llow,  "  from  his  general  character  would  you  believe 
him  on  oath  in  a  court  of  justice?"  If  the  witness  assailed,  is  of  general  bad  moral 
character,  his  general  character,  in  legal  contemplation,  is  a  bad  one  in  all  respects.  For 
a  general  bad  moral  character  can  only  exist  where  a  roan's  vices  so  far  preponderate 
over  his  virtues  as  to  force  tlfe  conclusion,  in  tlie  mind  of  a  majority  of  his  acquaintan- 
ces, (hat  he  is  a  bad  man.  (Per  O'Neall,  J.,  Anon.  1  Hill's  Rep.  351,  358,  9.)  This 
case  also  holds  that  the  inquiry  need  not  be  restricted  to  character  for  truth ;  and  the 
broader  question  is  sustained  by  an  able  opinion  from  O'Neall,  J.  The  rule  which, 
every  thing  considered,  has  been  found  safest  is,  to  allow  general  evidence  to  be  given 
of  general  character.  (Per  Marcy,  J.  in  The  People  v.  Mather,  4  Wend.  357,  8.) 
The  learned  judge  then  adverts  to  the  particular  questions  as  they  are  prescribed  by 
Starkie's  Ev.  146,  and  1  Phil,  on  Ev.  313,  old  ed.,  which  he  appears  to  approve.  The 
questwn,  as  propounded  by  our  author  in  that  editbn,  is  the  same  as  in  the  present ; 
and  is  even  more  general  that  those  allowed  by  the  above  cited  cases  from  Kentucky 
and  North  Carolina.  The  que8tk)n  standing  in  the  same  form  ever  since  our  author's 
earlier  editions,  is  a  strong  argument  that  it  has  fully  stood  the  test  of  judicial  experi- 
ence. Mr.  Peake's  fif\h  edition,  (See  Norris'  Peake,  197,)  gives  substantially  the  same 
ibrm.  That  the  form  is  correct,  we  also  have  occasional  evidence  from  the  English 
nisi  prius  reports.  In  Rex  v.  Bispham,  (4  Carr.  &  Payne,  593,)  a  witness  having 
declared  that  be  had  known  the  prosecuting  witness  (Neale)  three  years,  and  that  he 
would  not  believe  him  on  oath,  though  he  admitted  that  he  had  never  known  Neale  to 
be  examined  on  oath,  Garrow,  B.,  who  held  the  circuit,  then  put  the  question  to  the 
witness  thus :  "  You  have  known  him  three  years.  Have  you  such  a  knowledge  of 
bis  general  character  and  conduct,  that  you  can  conscientiously  say,  that  from  what 
you  know  of  him,  it  is  impossible  to  place  the  least  reliance  on  the  truth  of  any  state- 
ment he  may  make?"  The  witness  answering  in  the  affirmative,  the  learned  baron, 
in  charging  the  jury,  remarked,  that  Neale^s  having  been  examined  on  oath,  was  not 
the  criterion ;  "  for  if  the  question  whether  a  witness  was  to  be  believed  on  his  oatbi 
Vol.  L«  97 
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depended  on  whether  other  persons  had  heard  him  examined,  that  elaas  of  eTidence 
would  always  be  inapplicable  where  the  witness  to  be  discredited  bad  never  been  ex- 
amined before.  Every  one  must  be  examined  for  the  Brst  time  on  some  occasion  or 
other,  and  were  that  criterion  admitted,  every  man,  no  matter  how  in&mous,  wouM  be 
allowed  to  walk  over  the  course  once,  merely  because  nobody  had  ever  heard  him  ex- 
a^nined  before.  I  take  it,  that,  without  ever  having  been  examined  on  okth,  a  man 
may  have  been  guilty  of  such  immoral  and  profligate  conduct  for  a  length  of  time,  as 
to  convince  respectable  persons  that  his  statements  are  whoUy  unworthy  of  belieil 
The  question,  tlicreibre,  really  amounts  to  this :  has  the  witness  such  a  want  of  moral 
character,  that  other  persons  cannot  trust  to  a  word  that  he  says  ?"  In  the  Fulton 
Bank  v.  Benedict,  (1  Hall's  Rep.'  N.  Y.  C.  P.  558,)  Oakley,  J.  adopted  the  English 
question  as  laid  down  by  our  author.  He  thinks  general  character  restricted  to  irtahy 
too  narrow.  It  is  very  proper  to  add  the  inquiry,  whether  the  impeaching  -witness 
would  believe  the  other  on  oath ;  for  this  seems  to  fix  the  extent  of  the  bad  character. 
(Per  Oakley,  J.  in  Fulton  Bank  v.  Benedict,  1  Hall's  Rep.  N.  Y.  C.  P.  558,  9.) 

The  impeaching  witness  may  be  cross-^xamiued  as  to  tlie  grounds  of  his  opinion. 
(Per  Toonier,  J.  in  State  v.  Boewell,  2  Dev.  212.  Per  Oakley,  J.  in  Fulton  Bank  v. 
Benedict,  1  Hall's  N.  Y.  C.  P.  Rep.  558.  And  see  SwiR's  Ev.  143.)  But  it  does  not 
destroy  the  answer  that  general  character  is  bad,  because,  on  cross-examinatkui,  that 
character  appears  to  have  arisen  from  a  particuliar  transaction ;  as  being  engaged  in  a 
conspiracy.  For  suppose  a  man  indicted  for  perjury  and  acquiited  on  technical 
grounds.  That  trial  may  justly  fix  his  character  to  be  infamous.  (Per  Oakley,  J.  in 
Fulton  Bank  v.  Benedict,  1  Hall's  Rep.  N.  Y.  C.  P.  559.)  But  in  prosecuting  the 
cross-examination,  it  is  proper  to  interrogate  the  witness  as  to  his  opportunity  of  know- 
ing the  character  of  the  impeached  witness,  how  long  and  how  generally  the  unfavor- 
able reports  have  prevailed,  and  from  what  particular  individuals  they  heard  them. 
This  range  of  cross-examination  would  seem  to  be  sufficient  to  enable  the  party  to 
shew,  if  such  were  the  fact,  that  the  imputed  bad  character  was  artificial,  and  created 
to  answer  a  particular  purpose.  To  authorize  further  inquiries  would  very  much  em- 
barrass and  delay  trials,  and  probably  in  no  respect  subserve  the  ends  of  jastice.  (Per 
Marcy,  J.  in  The  People  v.  Mather,  4  Wend.  257,  8.)  You  cannot  cross-examine  an 
impeaching  witness,  as  to  the  credit  of  persons  from  whom  he  heard  evil  reports  of  the 
witness.  Semb.  (Rixey  v.  Bayse,  4  Leigh,  330.)  Evidence  in  chief  cannot  be  in- 
troduced to  show  that  the  reports  originated  with  a  particular  party  or  body  of  men. 
If  that  were  so,  evidence  must  be  received  in  reply,  controverting  the  fact  or  shewing 
that  they  were  well  warranted.  Such  collateral  issues,  capable  of  being  multiplied 
more  in  this  kind  of  inquiries  than  any  other,  should  not  be  raised.  (Per  Marcy,  J.  in 
The  People  v.  Mather,  4  Wend.  257,  8.)  These  particulars  on  cross-eKamiuation 
are  intended  to  test  the  accuracy  of  the  impeaching  witness,  to  determine  whether  the 
individuals  who  spoke  against  the  other  were  not  his  personal  enemies,  to  see  whether 
the  impeaching  witness  remain  consistent  or  contradict  himself;  (Lower  v.  Winters, 
7  Cowen's  Rep.  265,  6 ;)  and  the  court  might  have  added,  to  contradict  him,  if  he 
should  name  any  one  untruly.  The  general  character  of  the  impeaching  witness  may 
also  be  assailed  in  the  same  way  as  that  of  the  first.  (Noel  v.  Dickey,  3  Bibb,  268.) 
A  witnea:$  called  to  support  the  character  of  the  impeached  witness,  cannot  be  croee- 
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examined  as  to  particular  facts  going  to  impeach  his  general  credit ;  as  whether  the 
impeached  witness  had  not  been  contradicted  by  credible  persons.  (Rixey  v.  Bayse, 
4  Leigh,  330.) 


NQTE  632— p.  296. 


Ante,  p.  499,  9,  oflhe  text,  and  note  499,  p.  710.  The  same  general  rule  was  held 
in  New- York,  where  the  plaintiff  in  ejectment  haying  proved  his  pedigree  by  a  wit- 
oess,  the  defendant  proposed  to  prove  an  absent  will,  by  the  same  witness,  on  cross- 
examination,  without  accounting  for  its  non-production ;  and  did  do  so  at  the  circuit. 
But  a  new  trial  was  granted  for  that  reason  alone.  (Jackson,  ex  dem.  Van  Slyck,  v. 
Son,  2  Cain.  Rep.  178 ;  Jackson,  ex  dem.  Van  Rensselaer,  tliere  cited,  S.  P.)  These 
cases  hehd,  that  you  are  by  no  means  absolved  from  the  usual  method  of  laying  the 
foundation  for  secondary  evidence,  because  it  comes  out  on  cross-examination.  (Mitch- 
ell V.  Hinman,  8  Wend.  667,  671',  2,  S.  P.) 

In  Doran's  lessee  v.  Kehoe,  (1  Irish  T.  R.  350,)  the  defendant  insisted  on  cross-ex- 
amining the  plaintiff's  witness  to  prove  the  contents  of  a  receipt  in  the  defendant's 
possession.  Held  inadmissible.  The  paper  was  the  superior  evidence.  It  was  insist- 
ed on  as  the  privilege  of  a  cross-examination.  Lord  Clonmell  denied  that.  He  said : 
**  Indeed  cross-examination  has  gone  to  an  unreasonable  length,  but  I  have  in  general 
permitted  gentlemen  to  go  as  far  as  they  please,  because  if  there  be  an  honest  case  on 
the  other  side,  it  will  do  them  no  good.  But  this  receipt  was  in  the  defendant's  pos- 
session."   (id.  352.) 

Nor  can  you,  under  pretence  of  a  cross-examination,  be  permitted  to  give  in 
evidence  an  agreement  or  other  matter  varying  a  written  instrument  proved  on 
the  other  side,  even  though  the  matter  were  a  part  of  a  conversation  to  which 
the  other  side  has  interrogated  the  witness.  (Reichart  v.  Beidlcman,  17  Serg.  & 
Rawle,  41,  44.)  In  this  case  the  defendant's  witness  said  the  plaintiff  admit- 
ted, in  a  conversation  with  the  defendant,  a  credit  upon  a  note  not  bearing  inter- 
est The  plaintiff,  on  cross-examination,  proposed  to  show  that  the  defendant, 
in  the  same  conversation,  admitted  that  the  note  was  to  carry  interest.  Held  inad- 
missible.-  (id.) 


NOTE  533— p.  308. 


The  doctrine  that  a  witness  may  be  impeached  by  showing  that  he  has  before  made 
contradictory  statements,  (ante,  293,  of  the  text,)  has  been  extended  to  a  deceased 
subscribing  witness,  whose  hand-writing  is  proved  to  verify  an  instniment.  His  state- 
ments may  be  received,  to  show  that  a  deed  witnessed  by  him  was  a  forgery,  (per  Bay- 
ley,  J.  in  Doe,  ex  dem.  Sutton,  v.  Ridgway,  4  Barn.  &  Aid.  55,)  or  that  it  was  ante- 
dated, (M'Elwee  V.  Sutton,  2  Bail.  123,)  or  that  he  had  made  affidavit  of  that  feet 
(id.)  And  see  ante,  note  530,  p.  764,  that  such  a  witness'  general  character  may  be 
assailed. 
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The  general  doctrine  that  such  contradictions  may  he  interposed,  with  respect  to 
other  witnesses,  is  recognized  hy  numerous  cases,  of  which  we  shall  cite  a  few.  (Post, 
871,  of  the  text.  Wright's  lessee  v.  Deklyne,  I  Peters'  C.  C.  Rep.  a03.  Hauxhurt's 
case,  2  C.  H.  Rec  S3.  Marvin  v.  Keeler,  5  Conn.  Rep.  S7l.  Lamb  v.  Stewart,  3 
Hamm.  Rep.  280.  Maxwell  v.  HarBy,  8  Pick.  560.  People  v.  Watts,  1  Wlieel.  Cr. 
Cas.  53.  Lamalere  v.  Casse,  1  Wash.  C.  C.  Rep.  418.  Shields  v.  Cunningham,  1 
Blackf  Rep.  96.  Baylor  v.  Smitliers,  1  Monroe,  6,  7.  Per  Clieves,  J.  in  Sute  v. 
Alexander,  3  Rep.  Const  Cu  174.  Common  weal  ih  y.  Elberle,  8  Serg.  &  Rawle,  9. 
Moyes  v.  Bnimeaux,  3  Yeates,  30.  Perry  v.  Smith,  4  Yerg.  Z'SIS.  Stahle  v.  Spohu,  & 
Serg.  &  Rawle.,  817.    State  v.  M'Leod,  1  Hawks,  844.) 

That  the  subject  matter  of  the  contradiction  must  be  relerant,  see  ante,  note  509,  p. 
736.  See  also  ante,  note  532,  a.,  p.  745,  and  note  580,  p.  763,  in  each  of  which  the 
subject  of  relevancy  is  slightly  noticed. 

You  may  discredit  tlie  witness  of  the  opposite  party,  though  you  called  him  to  prove 
a  distinct  fact  on  your  side.  (Sawry  v.  Murreil,  3  Hayw.  897.)  But  see  Den,  ex  dem. 
Newcomb,  v.  Downara,  1  Green,  185,  144,  147,  that  you  cannot  object  to  his  compe^ 
teney  to  testily  farther  upon  tlie  very  fuct  which  you  called  him  to  prove,  and  which 
you  did  prove  by  him,  knowing  his  incompetency.  A  witness  produced  to  impeach  a 
will  for  mental  imbecility  of  the  testator,  may  be  cross-examined  whether  lie  did  not 
accept  a  devise  under  it  (Irish  v.  Smith,  8  Serg.  &  Rawle,  578.)  So  the  fbnner 
declarations  of  a  witness  may  be  given  iu  evidence,  to  show  that  he  does  not  now  lell 
the  whole  truth.  (Stahle  v.  Spohn,  8  Serg.  &  Rawle,  817.)  And  where  it  turns  out 
that  a  witness'  testimony  is  corruptly  la Ue  in  any  particular,  it  should  be  entirely  disre- 
garded by  the  jury.  (The  State  v.  Jim,  1  Dev.  50S.)  Held  where  the  witness'  char- 
acter was  impeached,  being  wholly  unsupported,  and  beside,  she  iiad  been  guilty 
of  a  material  variance  between  what  she  now  swore  and  what  she  swore  on  a  former 
trial  of  the  same  cause,  (id.)  And  sec  ante,  note  434,  p.  896,  S.  P.  To  the  cases 
there  cited  may  be  added  the  Ncreide,  9  Cranch,  416,  417. 

A  witness'  credibility,  being  seriously  impeadied  by  written,  or  other  plain  delibe- 
rate contradictory  statement  by  him,  and  not  supported,  ought,  it  would  seem,  to  be 
entirely  rejected.    (Ante,  note  834,  p.  897,) 

It  should  be  remembered,  however,  tliat  a  witness  cannot  be  called  to  show  that  an- 
other witness  has,  on  a  former  occasion,  given  an  opinion  inconsistent  with  what  the 
facts  now  sworn  to  by  him  will  warrant  The  witness  sought  to  be  impeached  was  a 
broker,  testifying  in  an 'action  on  a  policy  of  insurance.  He  was  the  broker  who  ne- 
gotiated the  policy  for  the  plaintiff,  and  now  stated  as  a  witness  for  the  defendant,  tJiat 
a  material  disclosure  was  omitted  which  was  calculated  to  avoid  the  policy.  On  cross- 
examination,  he  denied  having  bc/bre,  and  shortly  after  the  policy  was  effected,  given 
an  opinion  that  the  underwriters  had  not  a  leg  to  stand  on,  which  the  plaintiff  ofifered 
to  contradict,  by  proving  that  he  had  said  so.  Tindal,  C.  J.  "  It  seems  to  mc  hardly  to 
>come  within  the  rule  relating  to  a  matter  directly  connected  with  the  issue.  If  tliere 
bad  been  any  contradiction  of  the  broker's  assertion  of  a  matter  of  fact,  as  to  whether 
he  had  or  had  not  made  the  communication,  it  might  have  been  received.  But  this  is 
only  a  contradiction  on  a  matter  of  jurlgment,  and  I  think  it  not  receivable."  (EUton  v. 
Larktns,  5  Carr.  &  Payne,  885.)  See  ante,  note  509,  p.  728,  S.  C,  with  a  remark 
upon  it    It  is  otherwise,  however,  whore  the  tesli  uony  itself  is  mere  matter  of  opin- 
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ion ;  as  where  a  witness  had  given  his  opinion  for  the  plaintiff  in  favor  of  a  high  vahie 
upon  property,  he  was  cross-examined  whetlier  he  had  not  himself,  while  owner,  offer- 
ed it  for  less ;  and  denying  this,  a  witness  being  called  to  contradict  him,  this  was  held 
right  (Daniels  v.  Conrad,  4  Leigh,  401, 405.)  A  fortiori,  if  he  had  sworn  to  a  less 
value  on  a  former  trial.    (Per  Tucker,  president,  id.  405,  6.) 

The  former  statement  may  be  by  letter,  or  an  endorsement  on  a  note ;  (Baker  v. 
Arnold,  3  Cain.  Rep.  279 ;  De  Sobry  v.  Terrier,  2  Harr.  &  John.  91 ;)  and  the  jury 
must  say  to  which  the  greater  credit  is  due,  the  letter  or  endorsement,  or  the  oath; 
(Baker  v.  Arnold,  9  Cain.  Rep.  379 ;)  or  the  contradiction  may  be  by  deposition. 
(Lamalere  v.  Caze,  1  Wash.  C.  C.  Rep.  413.) 

But  though  the  deposition  adduced  to  contradict  and  discredit  the  witness  purported 
to  have  been  officially  taken  in  a  judicial  proceeding  before  a  justice  of  the  peace,  yet 
held  that  it  could  not  be  read  merely  on  proving  that  he  was  a  justice.  His  signa* 
ture  should  have  been  shown.  (Hagaman  v.  Stafford,  3  Blackf.  351.)  And  not  only 
60,  but  the  deposition  should  be  clearly  identified  as  the  one  taken  before  the  magis- 
trate. (Mitchell  V.  Hinman,  8  Wend.  667,  671,  672.  And  see  People  v.  Walts,  1 
Wheel.  Cr.  Cas.  52.)  See  also  Roget's  case,  N.  Y.  Gen.  Sess.,  Radcliff,  mayor,  pre- 
siding, May,  1817,  2  C.  H.  Rec.  61,  and  Bellinger  v.  The  People,  and  State  of  Con- 
necticut V.  De  Wolf,  infra.  When  proved,  it  does  not  follow  that  the  whole  is  to  be 
read,  but  only  such  parts  as  go  to  contradict  the  present  testimony.  (Carmichael's 
case,  N.  Y.  Gen.  Sess.,  Radcliff,  mayor,  presiding,  Feb.  1816,  1  C.  H.  Rec.  33,  35.) 
In  one  case,  the  court  refused  altogether  to  hear  it ;  but,  for  what  reason,  don't  appear, 
(People  V.  Watts,  1  Wheel.  Cr.  Cas.  52,  54.)  A  deposition  in  chancery  was  receiv- 
ed ;  and  to  prove  the  deposition,  an  examined  copy  held  sufficient.  -  (Highfield  v. 
Peake,  1  Mood.  &  Malk.  109.)  And  so,  semb.,  would  an  office  copy,  if  the  issue  on 
trial  were  one  ordered  by  chancery ;  for  then  ii  might  be  taken  as  coming  out  of  the 
same  court  where  the  cause  is.    (id.  111.) 

A  case  made,  on  a  first  trial,  shall  not  be  received  to  discredit  a  witness  on  a  new 
and  second  trial.  (Neilson  v.  The  Columbian  Ins.  Co.,  I  John.  Rep.  301.)  Though 
held  otherwise  in  Kentucky,  of  a  bill  of  exceptions,  which  is  the  same  thing  in  this  re- 
spect as  a  case.  (Baylor  v.  Smithers,  1  Monroe,  6,  7.)  Quere.  Nor  shall  a  bill  in 
chancery,  filed  by  the  counsel  of  the  witness,  he  not  having  signed  nor  sworn  to  it,  be 
received  to  contradict  him,  he  stating  that  the  fact  going  to  his  contradiction  was  in- 
serted without  his  express  assent ;  though  his  counsel  told  him  he  intended  to  insert 
it.    (Belden  v.  Davis,  2  Hall's  Rep.  N.  Y.  C.  P.  433.) 

Tbatthe  witness  sought  to  be  impeached,  must  himself,  in  the  first  place,  be  interro- 
gated as  to  the  particulars  of  the  proposed  contradiction,  is  now  the  settled  rule  of  the 
English  nisi  prius.  (See  ante,  293,  4,  of  the  text.)  In  assumpsit  for  money  had  and 
received,  the  defence  was,  that  the  defendant  was  accountable  for  the  money  to  the 
plaintiff's  witness,  who  was  the  partner  of  tlie  defendant,  and  the  claim  arose  in  the 
course  of  their  business.  The  plaintiff's  case  being  proved  by  the  witness,  who  was 
her  son,  and  he,  on  cross-examination,  having  denied  that  he  had  ever  said  he  was  in 
partnership  with  the  defendant,  Wilde,  sergeant,  for  the  defendant,  proposed  to  ask  a 
witness  whether,  on  a  particular  occasion,  the  plaintiff's  witness  had  not  told  him 
that  he  was  in  partnership  with  the  defendant.  Tiiis  was  objected  to  on  the  part  of 
the  plaintiff,  on  the  ground  that  her  witness  had  not  been  questioned  as  to  the  par- 
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ticular  {jenioD  or  conversation  with  respect  to  which  it  was  proposed  to  contradict 
him.  Tindal,  C.  J.  "  I  understand  the  rule  to  be,  tliat  before  you  can  contradict  a 
witness,  by  showing  that  he  has  at  some  other  time  said  something  inconastent  with 
his  present  evidence,  you  must  ask  him  as  to  the  time,  place  and  person  involved  in 
the  supposed  contradiction.  It  is  not  enough  to  ask  him  the  general  question,  whether 
he  has  ever  said  so  and  so,  because  it  may  frequently  liappen  that,  upon  the  general  ques- 
tion, he  may  not  remember  having  so  said ;  whereas,  when  his  attention  is  challenged  to 
particular  circumstances  and  occasions,  he  may  recollect  and  explain  what  he  has  for- 
merly said.  I  will  allow  the  plaintiff's  witness  to  be  recalled  and  asked  the  particular 
question."  (Angus  v.  Smith,  1  Mood.  &  Malk.  473,  4.)  The  learned  reporters,  af- 
ter remarking  tliat  the  Queen's  case  did  not  prescribe  the  manner  or  degree  in  which 
the  former  conversation  ought  to  be  suggested  to  the  witness,  and  that  the  question  to 
the  judges  assumed  that  the  witness  liad  not  been  at  all  interrogated  with  respect  to 
the  supposed  former  declaration,  say  "  The  general  practice,  however,  since  that  de- 
cision, has  been  in  conformity  with  the  rule  adopted  in  the  principal  case.^'  The 
Queen's  case  was  heard  in  1S30;  Angus  v.  Smith  in  1829.  "  The  question  propos- 
ed," says  Abbott,  C.  J.  in  the  Queen's  case,  *'  is,  do  you  remember?  That  question 
applies  itself  to  the  time  of  tlie  examination;  and  many  things  may  have  taken  place, 
and  conversation  may  be  held  upon  them  at  one  season  by  persons  of  the  strictest 
honor  and  integrity,  which  may  at  another  season  be  absent  from  their  memory.  It 
must  be  in  the  knowledge  and  experience  of  every  man,  that  a  slight  hint  or  sugges- 
tion of  some  particular  matter  connected  with  a  subject,  puts  the  faculties  of  the  mind 
in  motion,  and  raises  up  in  the  memory  a  long  train  of  ideas  connected  with  that  sub- 
ject; which,  until  that  hint  or  suggestion  was  given,  were  wholly  absent  from  it  For 
this  reason,  the  proof  tliat,  at  a  time  past,  a  witness  has  spoken  on  any  subject,  does 
sot,  in  our  opinion,  lead  to  a  legitimate  conclusion  that  such  witness,  at  the  time  of  his 
examination,  had  tliat  subject  present  in  his  memory ;  and  to  allow  the  proof  of  hi» 
former  conversation  td  be  adduced  without  first  interrogating  him  to  that  converea- 
tion,  and  reminding  him  of  it,  would,  in  many  cases,  have  an  unfair  efiect  upon  him 
and  upon  his  credit,  and  would  deprive  him  of  that  reasonable  protection,  which  it  is, 
in  my  opinion,  the  duty  of  every  court  to  afford  to  every  person  who  appears  as  a 
wimess  on  the  one  side  or  on  the  other."  His  lordship  then  lays  this  down  as  the 
settled  practice  at  nisi  prius,  and  suggests  that,  if  the  question  had  not  been  property 
put  in  the  first  instance,  the  witness  might  be  called  back. 

The  editor  cannot  speak  from  any  extensive  knowledge  as  to  the  practice  on  this 
head  in  the  American  courts.  So  far  as  he  has  been  acquainted  with  the  practice, 
and  especially  where  he  has  had  any  control  in  the  conduct  of  it,  he  has  uniformly  ob- 
served a  very  strict  conformity  to  the  above  rule  of  Angus  v.  Smith,  not  unfrequently 
ordering  both  the  pincipal  and  opposing  witness  upon  the  stand  at  the  same  time, 
and  directing  the  question  to  be  specifically  repeated  and  explained,  sometimes  insti- 
tuting a  kind  of  colloquy  between  the  witnesses.  He  now  remembers  one  instance, 
in  which  a  highly  respectable  witness,  sought  to  be  impeached  through  an  out  of  door 
conversation,  by  another  witness  who  seemed  very  willing  to  bring  him  into  a  contra* 
diction,  upon  both  being  placed  on  the  stand,  furnished  such  a  distinction  to  the  latter  as 
corrected  his  memory,  and  led  him,  in  half  a  minute,  to  acknowledge  tliat  he  was  wrong. 
The  difference  lay  in  only  one  word.    The  first  witness  had  now  sworn  that  he  did  noi 
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rely  on  a  certain  firm  as  being  in  good  credit ;  for  he  was  not  well  informed  on  the  sulv* 
ject  The  former  words  imputed  to  him  were  a  plain  admission  that  he  ti^as  fully  inform-* 
ed,  and  did  rely  on  their  credit.  It  turned  out  that,  in  his  former  conversation,  he  spoke 
of  a  partnership,  from  which  one*  name  was  soon  afterward  withdrawn,  leaving  him 
now  to  speak  of  the  latter  firm  thus  weakened  by  the  withdrawal.  In  regard  to  the  credit 
of  the  first  firm,  he  had,  in  truth,  been  fully  informed  by  letters.  With  respect  to  the  last, 
he  had  no  information.  The  sound  in  -the  titles  of  the  two  firms  was  so  nearly  alike 
that  the  ear  would  easily  confound  them ;  and  had  it  not  been  for  tlie  colloquium  tlius 
brought  on,  an  apparent  contradiction  wvuld  doubtless  have  been  kept  on  foot,  for  va- 
rious purposes,  through  a  long  trial.  It  involved  an  inquiry  into  a  credit  which  had 
been  given  to  another  on  the  fraudulent  representations  of  the  defendant  In  Ma8sa«| 
chusetts,  it  is  held,  that  the  attention  of  the  first  witness  need  not  be  preliminarily; 
drawn  by  any  question  or  intimation  to  the  witness,  of  the  supposed  contradictoryj 
statement  (Tucker  v.  Welch,  17  Mass.  Rep.  160.  But  see  4  Pick.  188.)  The 
whole  seems  left  to  subsequent  explanation.  The  difference  is  certainly  not  alwayc^ 
important,  though  many  times  an  apparent  contradiction  may  thus  be  left  to  subse-" 
quent  explanation,  which  would  never  have  arisen  under  the  English  practice.  AH 
disagreeable  feelings,  and  all  danger  of  a  wilful  obstinacy  of  misunderstanding,  is 
much  more  likely  to  be  avoided  by  the  htter  practice.  In  a  matter  so  commonly  aris- 
ing, too,  the  earliest  possible  explanations  would,  in  the  aggregate,  be  quite  a  saving 
of  time. 

The  doctrine  of  the  Queen's  case,  that  you  cannot  cross-examine  the  witness  sought 
to  be  impeached,  relative  to  an  absent  paper,  the  non-production  of  which  is  unaccount- 
ed for,  (see  ante  571,  p.  296,  of  the  text,  and  note  533,  p.  588,)  was  adopted  by  the 
supreme  court  of  N.  York  in  Bellinger  v.  The  People,  (§^Wend.  595, 598.)  And  it*  was 
also  held,  in  that  case,  that  where  a  witness  has  undergone  an  examination,  which  is 
reduced  to  writing  before  a  magistrate,  pursuant  to  '3  R.  S.  709,  §  19,  and  is  sought 
on  the  trial  to  be  discredited  by  contradictions  contained  in  such  examination,  it  must 
be  produced  and  strictly  identified  as  the  same  uiialtered  deposition  which  was  made 
before  the  magistrate ;  and  that,  too,  as  fully  as  the  written  examination  of  a  prisoner 
should  be,  in  order  to  make  it  evidence  against  him  on  the  trial,  (id.  598,  9.)  That 
the  witness  need  not,  unless  he  pleases,  answer  as^  to  what  he  swore  on  a  former  trial, 
was  also  held  in  the  same  case,  and  in  another  case  in  New- York.  (Mitchell  v.  Hin- 
man,  8  Wend.  667,  671,  2.)  And  see  The  People  v.  Watts,  1  Wheel.  Cr.  Cas.  62. 
The  latter  was  on  the  ground  that,  by  discbsing  a  contradiction,  he  might  aid  in  pro- 
ducing his  own  conviction  of  perjury. 

Nor  is  the  witness  bound  to  answer  the  question  whether  he  has  out  of  court  stated 
the  matter  different  from  what  he  swears ;  for  this,  according  to  the  doctrine,  ante,  p. 
278  to  282  of  the  text,  and  the  notes,  would  be  to  degrade  himself  in  respect  to  a  col- 
lateral matter  of  morals.  (State  v.  Simpson,  2  Hawks,  680.  Semb.  Treat  v.  Brown- 
ing, 4  Conn.  Rep.  408,  418.)  The  court,  in  State  v.  Simpson,  held  that  the  question 
should  not  be  put,  and  though  the  witness  did  not  claim  his  privilege,  yet  the  court 
would  not  allow  him  to  answer  it.  Quere  of  this  last ;  and  see  ante  282  of  the  text, 
et  seq.  and  the  note  522,  a.,  and  284  of  the  text,  and  note  522,  b.,  p.  747.  But  it  is 
not  a  contradiction  that  a  witness  now  testifying  to  bad  character,  formerly  gave  a 
certificate  of  a  good  one  in  respect  to  the  same  person ;  therefore  he  must  answer  to 
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that  on  cross-examination.  (Treat  r.  Browning,  4  Conn.  Rep.  408,  418.)  Various 
testimony  may  tie  given  in  reply.  (See  ante,  p.  S04  to  SOS.)  In  a  case  of  bastardy, 
the  mother,  who  supported  the  case,  was  proved  by  a  witness  for  the  defendant  to 
have  admitted  out  of  court,  that  be  was  not  the  father  of  the  child.  Held,  that  she 
might  be  recalled  to  contradict  the  last  witness.  (Judson  v.  Blanchard,  4  Conn.  Rep. 
657.) 

The  rule  is,  that  testimony  in  chief  of  any  kind,  going  merely  to  support  the  credit 
of  a  witness,  is  not  to  be  heard,  except  in  reply  to  some  matter  on  the  other  side  first 
going  to  impeach  it.  (Jackson,  ex  dem.  People,  v.  Etz,  5  Cowen's  Rep.  SI 4,  S520.) 
But  semb.,  that  the  prosecutrix  for  a  rape,  or  an  assault  with  intent  to  commit  a  rape, 
may  be  supported  by  general  evidence  of  good  character,  even  without  its  being  first 
impeached.  And  thu)  was  distinctly  held,  where  she  was  deaf  and  dumb,  and  said  it 
would  be  so  too  of  a  stranger  passing  through  the  state.  (State  v.  De  Wolf>  8  Conn. 
Rep.  93,  100,  101.    And  see  ante,  note  S40,  p.  458,  9.) 

It  has  been  denied  by  very  respectable  authority,  that  you  can  reply  to  the  witness' 
previous  contradictions,  by  shewing  general  good  character.  (Russell  v.  Coffin,  8 
Pick.  14S,  154.)  But  the  general  good  character  of  a  subscribing  witness  to  a  will, 
who  was  dead,  and  whose  hand  was  proved,  was  allowed  as  evidence,  in  reply  to  tes- 
timony impeaching  the  will  for  fraud  in  such  witness.  (Provis  v.  Reed,  5  Bing.  435. 
8  Moore  fie  Payne,  4,  S.  C.) 

The  former  consistent  statements  of  the  witness,  to  rebut  his  contradietions,  have 
been  rejected  by  the  English  courts  as  matter  of  reply,  ever  since  the  days  of  Lord 
Mansfield.  In  Rex  v.  Parker,  (3  Dougl.  343,  244,)  Buller,  J.,  said,  it  is  now  settled 
that  what  a  witness  said  not  upon  oath  would  not  be  admitted  to  confirm  what  he  said 
upon  oath,  and  that  Luttrell  v.  Reynell,  (1  Mod.  283,)  and  the  passage  cited  from 
Hawkins,  were  not  law.  (2  Hawk.  P.  C.  431 .)  He  equally  disregarded  the  quotation 
from  Gilb.  Ev.  This  was  in  Tr.  23  Geo.  S,  A.  D.  1783.  Sir  Wm.  D.  Evans,  (2  Ev. 
Poth.  289,)  says,  that  "  in  ordinary  cases  the  evidence  would  be  at  least  superfluous, 
for  the  assertions  of  a  witness  are  to  be  regarded  in  general  as  true,  until  there  is  some 
particular  reason  for  impeaching  them  as  false ;  which  reason  may  be  repelled  by  en"- 
cumstances,  cdiowing  that  the  motive  upon  which  it  is  supposed  to  have  been  founded 
could  not  have  had  existence  at  the  time  when  the  previous  relation  was  made,  and 
which  therefore  repel  the  supposition  of  the  fact  related  being  an  af\er  thought,  or  falsifi- 
cation. The  suspicion  of  an  opposite  conduct  may  result  either  from  the  inherent  nature 
and  complexion  of  the  evidence  itself,  or  it  may  be  indicated  by  the  imputations  actually 
thrown  out,  in  cross-examination  or  otherwise,  by  the  opposite  party.  If  a  witness  speaks 
to  facts  negativing  the  existence  of  a  contract,  and  insinuations  are  thrown  out  that  he 
has  a  near  connection  with  the  party  on  whose  behalf  he  appears,  tliat  a  change  of 
market,  or  any  oUier  alteration  of  circumstances,  has  excited  an  inducement  to  recede 
fVom  a  deliberate  engagement ;  the  proof  by  unsuspicious  testimony  that  a  similar 
account  was  given  when  the  contract  alleged  had  every  prospect  of  advantage,  removes 
tlie  imputation  resulting  from  the  opposite  circumstance,  and  the  testimony  is  placed 
upon  the  same  level  which  it  would  have  had  if  the  motives  for  receding  from  a  pre* 
vious  intention  had  never  had  existence.  Upon  accusations  for  rape,  where  the  for- 
bearance to  DQention  the  circumstance  for  a  considerable  time  is  in  itself  a  reason  for 
imputing  fabrication,  unless  repelled  by  other  considerations,  the  disclosure  made  of 
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the  fact  upoa  the  first  proper  opportunity  aAer  its  commission,  and  the  apparent  state 
of  mind  of  the  party  who  has  suffered  the  injury,  are  always  regarded  as  very  materia], 
and  the  evidence  of  them  is  constantly  admitted  without  objection.  See  East's  P.  Cy 
«h.  10,  §  5."'    See  also  1  Blackf.  Rep.  8d,  note. 

The  doctrine  in  New-Hampshire  accords  with  that  of  the  English  courts.    Decla- 
rations in  reply  are  not  therefore  received.    (Ware  v.  Ware,  8  Greenl.  43.) 

There  is  no  doubt  that  these  corroborative  statements  are  very  easy  of  manufacturei 
and  may  be  made  the  means  of  great  imposition.  The  confiimation  sought  to  be  in- 
ferred in  Rex  v.  Parker,  above  cited  from  3  Dougl.  342,  4,  was  invoked  in  favor  of  a 
perjured  accomplice  of  a  wretch  then  on  trial  for  perjury ;  and  the  whole  was  so  ob- 
viously a  mere  sham,  that  on  the  consistent  statement  coming  out,  Baron  Eyre,  who 
tried  the  cause  at  the  circuit,  drew  his  pen  across  the  testimony,  and  refused  to  men- 
tion it  in  his  summing  up  to  the  jury.  Yet  it  was  a  very  imposing  circumstance,  the  re- 
cognition of  a  stranger  in  the  street,  whom  the  witness  and  the  defendant  both  af\er^ 
wards  swore  had  pasjsed  to  the  witness  a  note  which  was  shown  to  liave  been  obtain- 
ed by  a  robbery  of  the  mail.  The  witness  was  evidently  himself  the  robber,  engaged 
in  swearing  off  his  own  crime  upon  an  innocent  man.  It  was  doubtless  some  series  of 
hke  cases,  following  the  decision  in  Lutterell  v.  Reynell,  which  induced  the  courts  in- 
dignantly to  repudiate  that  case.  Nor  is  it  easy  to  perceive  how  the  rule  that  corrobo- 
rative evidence  of  an  accomplice  shall  be  holdeii  to  place  liim  on  credible  ground,  can 
be  maintained  with  safety,  provided  his  mere  consistency  of  statement  shall  be  deem- 
ed corroboration.  It  is  certainly  a  kind  of  confirmation  which  he  can  always  command, 
and  80  can  any  other  witness,  however  corrupt ;  a  sort  of  evidence,  too,  calculated  to 
take  with  the  untutored  minds  of  a  jury,  under  imposing  circumstances,  liowevcr  sim- 
ulated. Hearsay  of  this  kind  almost  always  comes  post  litem  tnotam,  an  ingredient 
which  would  absolutely  vitiate  any  other  evidence  of  the  same  kind.  These  are  con- 
siderations which,  however  impotent  tley  may  be  on  the  score  of  competency,  against 
the  authority  of  our  own  courts,  may  at  least  serve  as  a  seasonable  admonition  against 
.an  implicit  reliance  on  the  force  of  such  evidence.  Its  admissibility  is  certainly  weU 
established  in  several  courts,  in  all  the  plenitude  of  the  old  authorities.  (See  ante,  p« 
SOT  of  the  text.  Quay  v.  The  Eagle  Fire  Ins.  Co.,  before  Van  Ness,  J.,  New-York 
Sitt.  9th  and  10th  Dec.  1816,  2  C.  H.  Rec.  1,  21.)  Where  a  witness  swore  that  he 
was  present  at  the  birth  of  a  child ;  another  witness  denying  this,  it  was  held  to  ope- 
rate as  an  impeachment  of  tlie  first  witness'  credit,  and  his  previous  consistent  declara- 
tions were  admitted  to  sustain  his  credit  (Cooke  v.  Curtis,  6  Harr.  &  John.  93.)  la 
this  case  the  general  rule  is  laid  down,  that  such  declarations  are  admissible  wherever 
the  credibility  of  the  witness  is  assailed  in  any  form.  (id.  94.  And  see  Macnally's 
Ev.  378,  et  seq.,  and  S  Wash.  Rep.  148.)  And  where  the  prosecuting  witness  ap- 
pears to  be  an  accomplice  of  the  prisoner,  another  witness  may  be  called  to  shew  that 
the  accomplice  had,  immediately  after  the  transaction,  given  him  the  same  ac- 
count as  he  now  gives.  (State  v.  T witty,  2  Hawks,  448.)  Tliis  was  exactly  he  old 
case  of  Lutterell  v.  Reynell,  (1  Mod.  283,)  so  long  ago  exploded  by  Rex  v.  Barker, 
supra.  So,  where  the  witness'  credit  was  impeached,  both  on  cro8s-examinatk)D,  and 
by  an  attack  on  his  general  character.  (Leary's  case,  Macnally's  Ev.  379.)  So,  where 
he  was  impeached  on  cross-examination ;  indeedi  where  the  tendency  of  the  cross-ex- 
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aroination  shewed  that  a  want  of  credit  would  be  insisted  on.    (Finney's  case,  Mac- 
nally's  Ev.  379, 80.    State  of  Connecticut  t.  De  Wolf,  8  Conn.  Rep.  93.)    So  of  any 
accomplice  or  approver,  whose  credit  of  course  stands  impeached,  especially  if  the 
crime  be  of  an  infamous  kind.    (M'Cann's  case,  Macnally's  £v.  381.)    And  this  last 
point  was  held  in  New-Tork,  where  the  above  cases  in  Macnally  were  approved  and 
vindicated  by  the  present  chief  justice.    (People  v.  Tane,  19  Wend.  78.)    ^fortiori  is 
such  evidence  receivable,  where  the  witness  is  sought  to  be  impeached,  by  reawn  of 
his  former  contradictory  statements.    (Johnson  v.  Patterson,  3  Hawks,  183.  Per  Sav- 
age, C.  J.,  12  Wend.  79.    Per  Tilghnian,  C.  J.,  in  Packer's  lessee  v.  Goosalus,  1 
Serg.  &  Rawle,  556.    Per  Washington,  J.,  in  Wright's  lessee  v.  Deklyoe,  I  Pet.  C. 
C.  Rep.  203.)    W^ashington,  J.  confines  the  confirmatory  statement  to  the  sole  case 
of  an  impeachment  by  a  contradictory  statement ;  but  the  contrary  was  adjudged 
in  the  above  case  of  the  People  v.  Vane,  for  the  very  satisfactory  reason  rendered  by 
Savage,  C.  J.,  that  the  contradictory  statement  is  but  an  impeachment  of  credibility  ; 
if,  therefore,  aonsistent  statements  be  admissible  here,  it  is  but  following  out  the  same 
principle  to  use  them  in  reply,  wherever  the  attack  is  in  any  other  form,  provided  it  be 
at  all  succeasful.    The  credit  of  the  witness,  as  the  chief  justice  observes,  may  be  im* 
paired  from  direct  examination,  or  by  cross-examination.   It  may  also,  as  we  have  seen, 
be  impaired  in  various  other  ways;  and  the  above  case  of  the  People  v.  Vane,  seems 
to  be  a  direct  authority  for  receiving  the  statements  of  the  witness  in  answer  to  every 
kind  of  impeachment  against  his  credit    Nor  does  there  appear  to  be  any  limitatioa 
as  to  the  time  when  the  statement  may  have  been  made,  whether  before  or  aAer  the 
dispute  to  which  it  relates  may  have  arisen.    Indeed,  The  People  v.  Vane,  and  a 
majority  of  the  cases  in  Macnally,  appear  to  be  of  statements  afler. 

Without  deciding  whether  in  general  a  mere  tendency  by  the  questions  on  crosa-ex- 
amination  to  impeach,  or  render  the  witness  suspected,  warrants  evidence  in  reply,  U> 
support  the  witness'  credit,  on  which  point  the  circuit  practice  difiers,  to  support 
the  credit  of  the  prosecutrix,  in  the  case  of  a  rape,  or  assault  to  commit  a  rape,  consist- 
ency of  previous  statement  is  admissible,  from  the  peculiar  character  of  the  prosecu- 
tion, and  the  situation  in  which  the  witness  stands.  This  is  so,  whether  she  have  been 
impeached  or  not ;  and  especially,  if  the  questions  on  her  cross-examination  appear 
intended  to  impeach  her.  (State  of  Connecticut  v.  De  Wolf,  8  Conn.  Rep.  93, 
99, 100.) 

But  the  mere  statements  of  counsel  impeaching  the  witness'  credit  are  not  enough  to 
warrant  former  statements  in  confirmation  of  tlie  witness,  or -any  other  confirmatory 
testimony.  (People  v.  Hettick,  1  Wheel.  Cr.  Cas.  399, 403,  N.  ¥.  Gen.  Sess.,  June,  189S, 
Riker,  recorder,  presiding.)  Where  the  former  statement,  offered  as  confirmatory,  was 
hi  writing,  it  must  be  produced.  The  witness  merely  saying  he  does  not  know  where 
it  is,  will  not  sufficiently  account  for  its  absence  to  warrant  oral  evidence  of  its  contents. 
(State  of  Connecticut  v.  De  Wolf,  8  Conn.  Rep.  93.)  And  if  it  were  an  examinatioD 
before  a  magistrate,  it  must  be  strictly  identified ;  and  for  that  purpose  the  magistrate 
himself  ought  generally  to  be  produced.  (Roget's  case,  N.  Y.  Gen.  Sess.,  May,  1817, 
RaddifT,  mayor,  presiding,  2  C.  H.  Rec  61,  69.)  And  see  Bellinger  v.  The  People, 
and  Mitchell  v.  Hinman,  supra.  To  support  the  credit  of  an  accomplice  by  a  bill  of 
sale,  whk^h  he  swore  was  a  forgery,  and  to  which  a  man  put  his  own  and  the  names  of 
two  others,  the  subscribing  witnesses,  before  it  was  signed  by  a  fictitious  vendor,  it 
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may  be  proved,  without  the  production  of  those  subscribing  witnesses.  It  is  put  in  as  a 
forgery,  merely  to  shew  the  probability  of  the  accomplice's  testimony.  (State  v.  Wier, 
1  Dev.  S63,  366.) 

The  party  may  of  course,  where  his  witness  has  been  discredited  in  any  way,  pro- 
duce evidence,  to  shew  the  truth  of  the  particular  fact  to  which  he  deposes ;  as  if  he 
deny  that  he  is  interested  in  land ;  and  evidence  be  offered  to  cast  discredit  on  his  de- 
nial, a  deed  between  a  party  and  third  persons,  verifying  it,  may  be  shown,  though  it 
do  not  relate  to  the  general  merits  of  the  cause ;  and  though  it  was  executed  afler  tht 
suit  commenced.  (Rjchardson  v.  Stewart's  lessee,  4  Binn.  198.)  So  an  admission, 
made  by  the  opposite  party  of  the  (acts  to  which  the  witness  swears.  (Fuller  v.  Hamp- 
ton, 5  Conn.  Rep.  416.) 

The  prosecutrix  for  a  rape,  being  deaf  and  dumb,  and  having,  as  she  swore,  conceal- 
ed the  injury  through  fear  of  the  prisoner's  threats,  evidence  is  not  admissible  in  her 
support,  that  tlie  deaf  and  dumb  generally  have  a  sense  of  inferiority  to  other  people, 
and  as  a  class,  are  easily  intimidated ;  are  credulous,  sincere  and  submissive ;  and  that 
such  was  the  character  of  the  prosecutrix.  (State  of  Connecticut  v.  De  Wolf,  8  Conn. 
Rep.  98,  101.)  But  threats  to  prosecute  any  one  who  should  accuse  the  criminal,  and 
a  caution  to  the  witness  to  be  careful,  was  recognized  as  in  some  measure  accounting 
for  his  contradictory  statements.  (Before  Van  Ness,  J.  in  Quay  v.  the  Eagle  Ins. 
Co.,  N.  Y.  Silt.,  9th  and  IQth  Dec.  1816,  ft  C.  H.  Rcc.  1,  21.)  The  plaintiff  interro- 
gated the  defendant's  witness  as  to  a  conversation  which  had  taken  place  between  him 
and  a  certain  W.  B.  The  witness  stated  the  conversation,  by  which  it  appeared  that 
he  had  not  told  W.  B.  all  that  he  related  in  court ;  and  the  plaintiff  then  asked  him. 
••  why  did  you  not  tefl  the  whole  truth  to  W.  B.  ?"  The  witness  replied,  "  I  kept  it 
back  because  I  was  living  in  the  plaintiff's  house,  as  tenant,  and  if  I  had  told  it,  he 
would  have  thrown  me  out  neck  and  heels  ;  he  would  have  knocked  my  brains  out ; 
as  soon  as  he  did  know,  he  took  out  a  landlord's  warrant"  The  plaintiff  then  called 
W.  B.,  aad  gave  evidence  by  him  to  contradict  the  conversation.  Held,  that  the  de- 
fendant might  then  give  evidence  that  the  plaintiff  was  a  quarrelsome  and  dangerous 
man  to  those  he  had  a  prejudice  against    (M'Kin  v.  Somers,  1  Pennsylv.  Rep.  397.) 

The  expression  of  an  opinion  by  the  judge  to  the  jury,  that  the  discrepancy  between 
the  testimony  of  the  witness  and  his  former  statement,  is  satisfactorily  accounted  for, 
is  no  cause  for  a  new  trial,  where  it  is  advanced  as  matter  of  opinion,  and  does  not 
take  the  character  of  a  jjeremptory  direction  as  matter  of  law.  (Jackson,  ex  dem. 
Skinner,  v.  Packard,  6  Wend.  415.) 


NOTE  634— p.  809. 


Skellinger  v.  Howell,  3  Habt  310.  Per  Savage,  C.  J.,  in  Lawrence  v.  Barker,  5 
Wend.  305.  Cowden  v.  Reynolds,  13  Serg.  &  Rawle,  881.  And  see  13  Wend.  108, 
and  4  Pick.  194.  Mr.  Evans  thinks  an  exception  would  be  alk)wed  in  case  of  attesting 
witnesses  denying  their  attestation,  the  party  being  obliged  to  call  them.  (3  Ev.  Poth. 
366.)  But  this  has  not  been  judicially  made ;  and  the  fireedom  with  which  they  may 
be  contradicted  would  seem  to  come  in  placs  of  such  a  remedy,  the  principle  of  which 
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might  open  upon  too  many  exceptions,  to  leave  the  rule  itMlf  safe  and  steady  in  its 
application.  In  one  case,  however,  where  a  plaintiff  had  a  witness  merely  sworn,  and 
bis  whole  examination  in  chief,  as  proposed,  was  overruled,  whereupon  the  defendant 
look  up  and  examined  the  witness  lor  himself  and  thus  obtained  material  evidenoet 
the  court  allowed  the  plaintiff  to  in>peach  his  chaiycter.  (Beebe  v.  Tinker,  3  Root, 
160.)  And  see  ante,  974  of  the  text,  and  note  511,  p.  730.  But  if  the  party  call  the 
witness,  he  cannot  object  to  his  impeachment,  that  he  was  subpoenaed,  and  even  at* 
tached  for  non*attendance,  by  the  impeaching  party.  He  is  the  witness  of  the  posoa 
who  calte  him.    (The  Commonwealth  v.  Boyer^  3  Wheel.  Cr.  Cas.  151.) 


NOTE  58&-p.  909. 


A  party  who  calls  a  witness  to  prove  a  particular  fact,  and  fails  in  establishing  it  by 
him ;  or  if  he  disproves  it,  may  nevertheless  prove  the  fact  by  another  witness ;  or  may 
shew  that  the  account  given  by  the  first  is  incorrect  A  party  may  always  correct  his 
own  witness,  though  by  directly  contradicting  him.  (Per  Savage,  C.  J.,  in  Lawrence 
▼.  Barker,  5  Wend.  805.  Jackson,  ex  dem.  Hopkins,  v.  Leek,  12  Wend.  105.  De 
Lisle  V.  Priestman,  1  Brot^ne,  176«  id.  183,  in  note,  S.  C,  on  error.  Cowden  ▼. 
Reynolds,  13  Serg.  &.  Rawle,  2S1.  Per  Livingston,  J.,  in  Steinbach  v.  The  Colum- 
bian Ins.  Co.,  2  Cain.  181.  Per  RufHn,  J.,  in  Crowell  v.  Kirk,  3  Dev.  857.)  The 
contrary  was  held  by  an  early  case  in  New-Jersey,  on  the  ground  that  the  contradio- 
tion  would  be  to  discredit  the  party ^s  first  witness,  and  thus  violate  the  rule  that  the 
party  calling  the  witness  sliall  not  impeach  him.  (Beak's  ex'rs  v.  Birdsall,  1  Coxe,  IS.) 
But  tliat  is  now  overruled  or  disregarded,  and  the  courts  there  act  upon  the  English 
rule.    (Skellinger  v.  Howell,  8  Halst.  810.) 

The  mistaken  answer  or  false  answer  of  the  party's  witness  may  always  be  contra- 
dicted by  other  testimony  on  his  part,  wherever  the  fact  to  which  it  relates  is  material 
evidence  in  tlie  cause,  and  the  contradiction  is  not  a  merely  collateral  matter,  operating 
to  discredit  the  corrected  witness.    Thus,  in  a  suit  upon  a  policy  of  insurance  on 
goods  against  fire,  the  plaintiff's  witness  swore  that  a  false  invoice  of  goods  was,  at 
the  plaintiff's  request,  drawn  up  by  him,  af\er  tlte  fire,  in  presence  of  the  plaintiff^s  sob 
and  shopman,  who  persuaded  him  to  starte  that  the  goods  had  been  sent  according  to 
the  invoice  and  letter,  which  purported,  in  the  whole,  to  be  before  the  fire ;  whereas 
only  a  part  pf  the  goods  were  sent  before,  and  the  other  part  of  them  could  not  be  cov- 
ered by  the  policy.    Held,  that  the  plaintiff's  son  and  shopman  might  be  called  to  con- 
tradict the  witness,  in  all  his  statements,  because  it  was  material  to  show  that  the  in- 
voice and  letter  were  genuine  documents,  and  existed  before  the  fire.    They  were 
ca41ed,  therefore,  for  something  more  than  merely  to  destroy  the  witness'  testimo- 
ny;  and  though  it  might  have  that  effect  indirectly,  yet  the  direct  object  was  to  prove 
material  facts  in  the  cause.    (Friedlander  v.  The  London  Assurance  Comp.,  4  Bamw. 
&  Adolph.  198.)    So  where  the  plaintiff's  general  agent,  called  by  the  defendant  to 
prove  that  the  latter  paid  the  former  money  claimed  by  the  plaintiff,  denied  that  the , 
money  paid  was  on  account  of  the  plaintiff's  claim,  the  defendant  was  allowed  to 
prove  the  witness'  acknowledgment  that  the  money  was  to  apply  on  the  plain tifiTa 
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claim.  (Perry  v.  Massey,  I  Bail.  33.)  This  was  a  material  fact,  the  admission  of  the 
agent  being  the  admission  of  the  principal,  under  proper  circumstances.  (Ante,  note 
183,  p.  180,  181,et8eq.) 

Where  a  party  calls  a  second  witness  to  contradict  a  fact  which  his  first  witness  has 
sworn  to,  the  whole  of  the  first  testimony  is  not  therefore  to  be  repudiated  by  the  judge. 
Thus  where,  in  an  action  for  a  false  return  of.  nulla  bona,  the  sheriff's  ofHccr  was 
called  by  the  plaintiff,  to  prove  the  receipt  of  the  warrant  and  levy,  who,  on  cross-ex- 
amuiation,  swore  that  no  goods  could  be  found,  the  plaintiff  was  allowed  to  contradict 
him,  as  to  the  latter  fact,  but  retain  iiis  testimony  as  to  the  other.  (Bradley  v.  Ricar- 
do,  8  Bing.  57.)  The  court  is  not  bound  to  believe  or  disbelieve  all  that  a  party's 
witness  says  for  or  against  him,  but  may  reject  such  portion  of  his  testimony  against 
the  party  as  shall  appear  liable  to  objection.  (Per  Livingston,  J.,  in  Stokes  v.  Mow- 
att,  1  U.  S.  Law  Journal,  305,  335,  6.)    See  ante,  note  506,  p.  735. 

It  was  held  in  one  case  that  wliere  two  of  your  own  witnesses  contradict  each  otlier, 
you  shall  not  then  call  back  the  first  to  contradict  the  last  (Rapp  v.  Le  Blanc,  1  Dall. 
69,)    Quere,  if  circumstances  should  demand  an  explanation  between  the  witnesses. 


NOTE  636— p.  310. 


The  general  rule  is  clear  and  well  settled  that  a  party  calling  a  witness  cannot  give 
evidence  merely  to  discredit  him ;  (Sawrey  v.  Murrell,  3  Hay  w.  397 ;  ante,  note  534 ;) 
as  by  showing  that  he  is  interested  to  swear  in  favor  of  the  opposite  party;  (Den,  ex 
dem.  Farrar,  v.  Hamilton,  1  Tayl.  10, 14.  Jackson,  ex  dem.  Eden,  v.Varick,  7  Cow- 
en's  Rep.  338;  3  Wend.  166,  300,  301,  S.  C,  on  error,  per  Walworth,  C.  See  also 
Fulton  Bank  v.  Stafford,  3  W^end.  483  ;  M'Mahon  v.  Spangler,  4  Rand.  51';)  or  that 
be  has  made  contradictory  statements,  (ante,  note  535,  p.  780 ;  Queen  v.  The  State,  5 
Harr.  &  John.  333 ;)  or  in  any  other  way.  (Sawrey  v.  Murrell,  3  Hay w.  397.  13 
Wend.  108.) 

But  the  party  who,  even  some  time  after  the  examination  of  the  adverse  witness 
has  been  closed,  calls  him  to  prove  a  distinct  fact  in  his  own  favor,  does  not  thereby 
make  the  witness  his  own,  so  as  to  prevent  his  right  to  discredit  liim.  (Sawrey  v.  Mur- 
rell, 3  Hayw.  397.)    See  ante,  note  534,  p.  779. 

Previous  contradictory  statements,  made  by  a  party's  witness,  are  certainly  evidence 
of  a  merely  discrediting  character;  (The  People  v.  Vane,  13  Wend.  78,  81 ;)  and 
come  within  the  general  rule  that  the  party  shall  be  estopped  to  impeach,  by  testimo- 
ny, the  credibility  of  his  own  witness.  Yet  the  mind  must  be  so  nicely  practiced  to 
distinguish  this  proceeding  from  the  alk)wable  one  of  the  party  contradicting  his  own 
witness,  as  (ante,  note  535,  p.  780,)  that  very  learned  cpurts  have  confounded  the 
former  with  the  latter.  In  Brown  v.  Bellows,  (4  Pick.  179,  187,  8,  194,)  the  party 
was,  under  the  latter  notion,  alk)wed  to  cross-examine  his  own  witness,  in  respect  to  a 
statement  formerly  made  by  him^  and  then  to  call  a  witness,  shewing  its  falsity.  It  is 
true  that  the  party  was  driven  to  call  the  first,  because  he  was  an  attesting  witness ; 
and  the  decision  is  perhaps  maintainable  as  an  exception,  within  Mr.  Evans'  remarln, 
eited  ante,  note  534,  p.  779.    It  is  certainly  a  case  strongly  illustrating  the  force  of 
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those  remarka,  and  the  leanied  judges  were  evidently  stitick  with  the  singularly  unfi)r- 
tunate  necessity  which  had  tied  the  party  up  to  such  a  witness.  The  argument  upon 
which  they  went,  however,  confounded  the  contradictory  statement  with  a  disproofof 
the  fact.  (4  Pick.  194.)  A  nmilar  confusion  of  the  two  rules  occurs  in  De  Lisle  v.  Priest- 
man,  1  Browne,  182,  5,  and  was  confirmed  on  error.  The  subsequent  ease  of  Cow- 
den  V.  Reynolds,  13  Serg.  &  Rawle.  381,  was  again  the  case  of  an  attesting  witneasy 
called  from  necessity.  Tilghman,  C.  J.,  adverts  to  that,  hut  forbears  to  sanctioQ  the 
evidence  of  the  contradictory  statement  as  resting  upon  any  exception.  He  strugg^ 
to  distinguish  it  from  otlier  testinK)ny,  merely  discrediting :  such  ss  general  character. 
We  think,  with  the  highest  deference,  that  he  fails  to  do  so. 


NOTE  537— p.  811. 


It  was  accordingly  held  in  State  v.  Norris,  (1  JIayw.  499,  438,}  that  the  proseeu^ 
tion  might  discredit  one  of  its  own  witnesses,  by  shewing  his  contradictory  statements 
out  of  doors ;  for  the  prosecuting  attorney  does  not  know  the  fetcts ;  and  if  it  were 
otherwise,  the  people  might  be  tricked  by  the  prisoner  getting  witnesses  out  of  doors 
to  state  facts  against  him,  thus  inducing  the  public  to  call  them ;  when  they  will  swear 
in  favor  of  the  prisoner,  and  thus,  by  escaping  impeachment,  procure  a  fi^udulent 
acquittal.  But  quere.  (Queen  v.  The  State,  5  Har.  &  John.  S33.)  This  case  con- 
tains an  intimation  implying  an  opposite  doctrine,  though  the  court  do  not  advert  to 
the  distinction  between  public  and  private  prosecutions. 


NOTE  538— p.  311. 


The  old  statute  in  New- York,  in  relation  to  bills  of  exceptions,  was  nearly  a  trao* 
script  of  13  Ed.  1,  cited  in  the  text.  (1  L.  N.  Y.  (V.  &  W.)  336,  §  6.)  The  revised 
statutes  simply  provide  for  exceptions  by  either  party,  "in  all  cases  where  exceptions 
are  allowed  by  law  on  the  trial  of  any  cause,"  and  regulate  the  time  when,  and  the 
manner  in  which  the  exceptions  are  to  be  made.    (3  R.  S.  423,  §  73,  et  seq.) 

We  have  not  the  means  of  ascertaining  what  the  peculiar  local  regulations  of  other 
states  are  on  this  subject  In  Connecticut,  bills  of  exceptions  have  been  introduced 
by  the  courts,  as  a  power  incidental  to  their  jurisdiction :  (Swift's  Ev.  167.)  But  they 
are  not,  it  seems,  allowed  in  the  superior  court ;  a  mode  of  practice,  by  moving  for  « 
new  trial,  having  been  there  adopted,  which  has  superseded  them.  They«ere  allow- 
ed, however,  in  the  common  pleas,  and  in  justices'  courts,    (id.  169, 170.) 

In  Pennsylvania,  the  act  of  assembly  of  Feb.  34th,  1806,  requires,  that  in  all  cases 
in  which  the  opinion  of  the  court  shall  be  delivered,  if  either  party  request  it,  it  sbaH 
be  the  duty  of  the  judges  respectively  to  reduce  the  opinion,  with  their  reasons  there- 
for, to  writing,  and  file  the  same  of  record  in  the  cause ;  and  where  the  opinion  has 
been  thus  filed,  no  bill  of  exceptions  is  necessary  ];H«vious  to  a  writ  of  error.  (Down- 
ing V.  Baldwin,  1  Serg.  &  Rawle,  298.)    A  party  may,  however,  take  a  bill  of  exoep- 
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lions,  if  he  prefer  that  course,  notwithstandiog  the  opinion  has  been  ffled.    (Bassler  v. 
Niesley,  id.  431.) 

It  is  proper  to  observe  here,  that  a  bill  of  exceptions  is  only  necessary  where  the  al- 
leged error  could  not  otherwise  appear  upon  the  record.  (Macker's  heirs  v.  Thomas, 
7  Wheat.  630,  532.) 


NOTE  5S9^p.  311. 


So  in  New- York ;  (2  R.  S.  422,  §  73 ;)  see  the  preceding  note.  And  a  party  may 
reverse  his  own  judgment  for  error.  (Ingalls  v.  Lord,  1  Cowen's  Rep.  340.  Sarles 
V.  Hyatt,  id.  253.  Bissell  v.  Marshall,  6  John.  Rep.  100.  Johnson  v.  Jebb,  3  Burr. 
1772.    Graham's  Pr.  284.) 


NOTE  540— p.  311. 
Enfield  v.  Hills,  2  Lev.  236,  S.  P. 


NOTE  541— p.  312, 


In  New-York,  before  the  late  revision,  a  bill  of  exceptions  would  not  lie  on  the  trial  of 
an  indictment  in  a  criminal  court    (The  People  v.  Holbrook,  13  John.  Rep.  90.   The 
People  V.  Vermilyea,  7  Cowen's  Rep.  108.    Ex  parte  Barker,  id.  143.)    Though  if 
the  same  indictment  were  removed  to  the  supreme  court,  and  sent  down  for  trial  at  a 
circuit,  exceptions  might  be  taken  as  in  civil  cases.   (The  People  v.  Vermilyea,  supra.) 

But  now  it  is  expressly  provided  by  statute  that,  "  On  the  trial  of  any  indictment, 
exceptions  to  any  decision  of  the  court  may  be  made  by  the  defendant  in  the  same  ca- 
ses and  manner  provided  by  law  in  civil  cases ;  and  a  bill  thereof  shall  be  settled, 
signed  and  sealed,  and  shall  be  filed  with  the  clerk  of  the  court,  and  returned  upon  a 
writ  of  error  as  now  authorized  in  personal  actions,  or  iipon  a  certiorari  as  hereinafter 
provided,  and  the  same  proceedings  may  be  had  to  compel  the  signing  and  sealing  of 
such  bill,  and  the  return  therof."    (2  R.  S.  736,  §  21 .) 

"  But  no  such  bill  of  exceptions  shall  slay  or  delay  the  rendering  of  judgment  upon 
any  such  indictment,  or  the  execution  of  such  judgment,  or  of  any  sentence  thereon, 
except  as  hereinafter  provided."    (id.  §  22.) 

^<  Such  bill  of  exceptions  being  settled  and  signed,  if  the  ctrouit  judge  who  tried  4he 
cause  or  a  justice  of  the  supreme  court  shall  certify  on  such  bill  that,  in  his  opinion, 
there  is  probable  cause  for  the  same,  or  so  much  doubt  as  to  render  it  expedient  to 
take  the  judgment  of  the  supreme  court  thereob,  such  certificate,  on  being  filed  with 
the  clerk  of  the  court,  shall  stay  judgment  on  such  indictment,  until  the  decision  of  the 
supreme  court  be  had  upon  such  exceptions."    (id.  §  23.) 

**  If  such  bill  of  exceptions  shall  have  been  tendered  to  any  court  of  general  sessions, 
and  shall  have  been  settled,  signed  and  sealed,  and  the  judge  who  presided  on  the 
trial,  or  any  justice  of  the  supreme  court  shall  grant  a  certificate,  as  provided  in  tlie 
last  section,  upon  the  filing  thereof  with  the  clerk  of  the  court,  judgment  shall  be  stay- 
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ed  upon  such  indictment  until  the  decision  of  the  supreme  eourt  be  had  upon  such  ez- 
ceptiuns."    (id.  §  34.) 

*'  But  no  certificate  Bhall  be  granted  bv  a  judge  of  the  supreme  court,  unless  appli- 
cation therefor  sh  ill  first  have  been  made  to  the  judge  who  presided  at  the  trial,  and 
the  reasons  of  such  judge  for  refusing  the  same  be  attached  to  the  bill  of  exceptions.  ** 
(id.  §  25.) 

The  26 ih  section  provides  for  letting  the  defendant  to  bail  upon  such  certificate  be- 
ing granted  as  specified  in  the  three  last  sections ;  and  is  confined  to  cases  where  the 
offence  charged  is  punishable  by  imprisonment  in  a  state  prison,  or  in  a  county  jail. 
The  power  of  taking  bail  under  such  circumstances  can  only  be  exercised  by  the  court 
in  which  the  trial  may  have  been  had,  a  justice  of  the  supreme  court,  or  a  circuit 
judge ;  and  the  recognizance  must  be  with  sufficient  sureties,  conditioned  for  the  ap- 
pearance of  the  defendant  in  the  court  where  the  trial  was  had,  at  such  tin^  as  the  su- 
preme court  shall  direct,  and  that  he  will  obey  any  order  or  judgment  tlie  supreme 
court  shall  make  in  the  premises.  When  judgment  shall  have  been  stayed  upon  any 
indictment  as  provided  iur,  it  is  made  the  duty  of  the  district  attorney  of  the  county 
immediately  to  sue  out  a  writ  of  certiorari,  returnable  in  ttie  supreme  court,  to  remove 
such  indictment,  with  the  bill  of  exceptions  and  other  proceedings  thereon,  into  such 
court ;  and  the  clerk  of  the  court  shall,  without  delay,  make  a  return  thereto,  contain- 
iig  a  transcript  of  the  indictment,  bill  of  exceptions,  and  the  certificate  staying  judg-> 
ment.    (id.  §  27.) 

Iq  Virginia,  it  seems,  exceptions  arc  allowed  in  criminal  cases.  (See  Courtney  ▼• 
The  Commonwealth,  5  Rand.  Rep.  666.)  So  also  in  Vermont,  (see  State  ▼•  Catlin,  S 
Verm.  Rep.  530,)  in  Connecticut,  (Swifl's  £v.  168,)  and  Tennessee.  (Allen  r.  The 
State,  Mart.  &  Yerg.  294.) 


NOTE  542— p.  312. 


In  Sweet  v.  Overseers  of  Clinton,  (S  John.  Rep.  2S,)  the  party,  against  whom  an  or- 
der of  bastardy  had  been  made,  appealed  to  the  sessions,  and  it  became  a  question 
whether  a  bill  of  exceptions  would  lie  to  a  court  of  sessions.  Thompson,  J.  delivering 
the  opinion,  said :  5*  It  appears  pretty  well  settled,  by  the  cases  in  the  books,  that  it 
will  not.  In  those  summary  proceedings,  the  sessions  are  judges,  both  of  the  law  and 
fact;  and  it  would  seem  to  be  the  intention  of  the  stautes  instituting  these  proceed- 
ings, that  what  the  justices  do  shall  be  final  as  to  facts,  and  every  thing  but  the  Jaw 
arising  therefrom.  (2  Strange,  1040.)  If  the  sessions  do  not  return  to  the  certiorari 
all  the  facts  which  were  before  them,  and  which  are  necessary  to  appear,  in  order  to 
judge  of  the  law  applicable  to  the  case,  the  practice  I  apprehend  to  be,  for  this  court  to 
order  the  sessions  to  return  such  facts.    (1  Term,  775.    Burr.  S.  C.  697.'*) 


NOTE  543— p.  312. 

In  Massachusetts,  a  writ  of  error  does  not  lie  where  there  is  an  adTequate  remedy  by 
appeal;  (Savage  v.  Gulliver,  4  Mass.  Rep.  171 ;)  and  consequently,  no  bill  of  excep- 
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